I N THE SUPREME COURT OF FLORI DA

DERRI CK TYRONE SM TH,
Petitioner,
CASE NO. SC05-100
V. Lower Tri bunal No. CRC83-265 CFANO
JAMES V. CROSBY, JR.,

Respondent .

RESPONSE TO PETI TI ON FOR WRI T OF HABEAS CORPUS

COMES NOW Respondent, JAMES V. CROSBY, JR., by and through
t he undersigned counsel, and hereby responds to the Petition for
Wit of Habeas Corpus filed in the above-styled case.
Respondent respectfully submts that the petition should be
deni ed, and states as grounds therefore:

FACTS AND PROCEDURAL HI STORY

On May 24, 1983, the petitioner/defendant, Derrick Tyrone
Smith was charged by Indictnment with one count of first-degree
nmur der . Following a jury trial, Smth was convicted of first-
degree nmurder on Novenber 10, 1983. The jury recommended the
death penalty by a vote of 7 to 5, and the Honorable WIIliam
Wal ker inposed the death penalty on Novenber 29, 1983.

On July 17, 1986, this Court reversed Smth’s conviction on

direct appeal, and remanded for a new trial. Smith v. State,

492 So. 2d 1063 (Fla. 1986). This Court reversed Smth's



original conviction and sentence because (1) the State elicited
an inproper coment on Smith’s exercise of his right to remain
silent and (2) the trial court admtted a statenent Smth nade
to a detective after exercising his right to remain silent.
Snith, 492 So. 2d at 1065-1066."

Smith's retrial was conducted in My of 1990, and Smth

again was convicted of first-degree nurder. On May 16, 1990,

Justice Shaw dissented fromthis hol ding and expl ai ned t hat

he would have found any error harnl ess. Smith, 492 So. 2d at
1069 (Shaw, J. dissenting). Justice Shaw sunmarized the
evidence presented at Smth's trial, which he deened

over whel m ng:
: Turning to the harnmless error analysis, |
note first that the evidence against appellant was

over whel m ng. An acconplice testified that the two
men went from establishnment to establishnment during
the course of the evening. O her W t nesses
corroborated the acconplice’ s testinony. The

acconplice testified that he and appellant agreed to
commt a robbery in order to obtain noney, and, after
di scussing several possibilities, agreed to rob a
taxi cab. There was testinony from nunmerous w tnesses
that appellant either had a handgun or had access to
one. There was testinony from two robbery victins
that appellant robbed them approxi mately twelve hours
after the murder using a handgun. (Appellant pleaded
guilty to this offense.) The acconplice testified
that appellant called a taxicab from a restaurant;
appellant’s fingerprints were found on the phone.
O her witnesses saw the two nmen enter the taxicab.
The acconplice testified that the appellant shot the
victimtaxicab driver as he attenpted to flee on foot.
A bystander who knew both appellant and the acconplice
by sight testified that he saw the nurder and that
appellant shot the fleeing taxicab driver as the
acconplice had testified.” 1d. at 1069 (Shaw, J.,
di ssenting).
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the jury voted 8 to 4 for the death penalty. On July 13, 1990,
Smith was sentenced to death by the Honorable Claire K. Luten.

The trial court found the existence of tw statutory
aggravating circunstances: (1) the nurder was conmitted while
Smth was attenpting to commt a robbery and (2) Smth had a
previous conviction for a violent felony. The trial court found
one statutory mtigating circunstance of no significant history
of crimnal activity because Smth's prior offenses were
nonvi ol ent . The trial court also found several nonstatutory
mtigating circunstances relating to Smith s background,
character, and record. See, Smth, 641 So. 2d at 1323.

On direct appeal following Smth's retrial, this Court set
forth the follow ng summary of the facts:

At retrial, the evidence showed that Smith and a

friend, Derrick Johnson, planned a robbery. To carry

out the plan, Smth called a cab from a restaurant’s

pay telephone at 12:28 a.m on March 21, 1983.

Smith's fingerprint was later matched with a print

found on that phone. Songer picked up Smth and

Johnson outside the restaurant, then reported to his

di spatcher that he was taking the fares to a nearby
residential area. A few mnutes later, Songer called

in “D-16,"” which was a coded distress call. The
di spatcher called the police and sent another cab
driver to assist Songer. The driver found Songer

lying face down about seventy feet from his cab, dead
of a single shot in the back.

An eyewitness testified that he recognized Smth
and Johnson. The witness also testified that he saw
Smith aim and fire at Songer as the driver tried to
run from the cab. Al t hough authorities never found
t he nmurder weapon, several witnesses linked Smth to a
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. 38-caliber pistol. Smith’s uncle, with whom Smth
had once lived, testified that a .38-caliber pistol
was mssing from his hone. A lead fragment found on
the victim matched the |ead conposition of bullets
Smth's uncle obtained when he bought the gun. O her
W tnesses testified that they saw Smth with a gun
during the day before the shooting. Johnson’ s
testinmony al so placed a gun in Snmth s possession.

One witness, a Canadian tourist, testified that
Smith robbed his wife and him in their notel room
about twelve hours after Songer was killed. The
robbery victims description of Smth’s gun resenbl ed
the description of the gun Smith used in the shooting;
however, it was never established that the gun was the
same because the weapon was never found. Smth’s
fingerprints were found on a suitcase in the notel
room and, after Smth s arrest, police recovered a
watch that the robbery victimidentified as one Snmith
t ook.

Smth did not testify at his retrial. Larry
Martin, who had been in the Pinellas County Jail wth
Johnson, testified that Johnson told him Smth did not
shoot the cab driver.

Smth, 641 So. 2d 1319-1320.

Di rect Appeal

In Smth v. State, FSC Case No. 76,491, Smth raised the

foll owi ng i ssues on direct appeal following his retrial:

| SSUE |

THE TRIAL COURT VI OLATED APPELLANT’S CONSTI TUTI ONAL
RI GHTS TO THE EFFECTI VE ASSI STANCE OF COUNSEL AND TO
SELF- REPRESENTATION BY FAILING TO INQU RE |INTO THE
BASIS FOR APPELLANT'S PRO SE REQUEST TO DI SCHARGE
COURT- APPO NTED COUNSEL.



| SSUE |1

THE TRIAL COURT ERRED BY FAILING TO CONDUCT AN
ADEQUATE RICHARDSON [INQUIRY WHEN DEFENSE COUNSEL
OBJECTED TO THE STATE’'S VIOLATION OF THE DI SCOVERY
RULE.

| SSUE | 1|

THE TRIAL COURT ERRED BY ADM TTING EVIDENCE OF AN
UNRELATED ROBBERY WH CH WAS NOTI' RELEVANT TO ANY
MATERI AL FACT I N | SSUE.

| SSUE |V

THE TRIAL COURT VIOLATED APPELLANT’S CONSTI TUTI ONAL
RIGHT TO CONFRONT AND CROSS EXAM NE THE W TNESSES
AGAINST HM WHEN |I'T ALLONED THE STATE TO CONCEAL THE
TERMS OF MELVIN JONES PRI OR SENTENCI NG AGREEMENTS
W TH THE STATE.

| SSUE V
THE DEATH SENTENCE IS DI SPROPORTI ONATE TO THE
CHARACTER AND RECORD OF THE  APPELLANT, THE
Cl RCUMSTANCES OF THE OFFENSE, AND OTHER CAPI TAL CASES
I N VH CH DEATH SENTENCES WERE VACATED.

This Court affirmed Smith's first-degree nmurder conviction

and death sentence on June 9, 1994. Smith v. State, 641 So. 2d

1319 (Fla. 1994).
Smith filed a petition for wit of certiorari on Decenber

9, 1994 in Smth v. Florida, Case No. 94-7223. The United

States Suprene Court denied certiorari review on February 21,

1995. See, Smth v. Fl ori da, 513 U. S 1163 (1995).




Post convi cti on Proceedi ngs

Smith asserted the follow ng postconviction clains (Arended
Rul e 3.850 Motion, filed on Septenber 13, 2000):

CLAIM1: MR SMTH WAS DENI ED THE EFFECTI VE ASSI STANCE
OF COUNSEL PRETRIAL AND AT THE GUI LT/ 1 NNOCENCE PHASE
OF HS TRIAL, IN VIOLATION OF THE SI XTH, EIGHTH, AND
FOURTEENTH ANMENDMENTS. COUNSEL FAILED TO ADEQUATELY
| NVESTI GATE AND PREPARE MR. SM TH S CASE TO CHALLENGE
TO THE STATE S CASE. COUNSEL FAILED TO EFFECTI VELY

CROSS EXAMNE THE STATE’S W TNESSES. A FULL
ADVERSARI AL TESTI NG DI D NOT OCCCUR. THE ACTI ONS OF THE
STATE RENDERED COUNSEL | NEFFECTI VE. COUNSEL’ S

PERFORMANCE WAS DEFICIENT, AND AS A RESUT, M
SM TH S CONVI CTI ONS AND DEATH SENTENCE ARE UNRELI ABLE.

CLAIMII: MR SMTH WAS DEPRI VED OF H' S RIGHTS TO DUE
PROCESS UNDER THE FOURTEENTH AMENDMVENT TO THE UNI TED
STATES CONSTI TUTION AND HI S RIGHTS UNDER THE FIFTH,
SIXTH, AND EIGHTH AMENDMENTS, BECAUSE THE STATE
W THHELD EVI DENCE VH CH WAS NMATERI AL AND EXCULPATORY
IN NATURE AND/OR PRESENTED M SLEADING AND FALSE
EVI DENCE. SUCH OM SSI ONS RENDERED DEFENSE COUNSEL’ S
REPRESENTATI ON | NEFFECTIVE AND PREVENTED A FULL
ADVERSARI AL TESTI NG

CLAIM [11: NEWY DI SCOVERED EVI DENCE DEMONSTRATES
THAT MR SM TH' S CAPI TAL CONVI CTI ON AND DEATH SENTENCE
ARE CONSTI TUTI ONALLY UNRELI ABLE IN VIOLATION OF THE
FI FTH, SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON.

CLAIM IV | MPOSI TION OF THE DEATH PENALTY FOR THE
UNPREMEDI TATED SINGE-VICTIM HOMCDE FOR VWH CH MR
SMTH WAS CONVICTED 1S ARBITRARY, CAPRICH QUS, AND
DI SPROPORTI ONATE COVPARED TO THE SENTENCES | MPOSED FOR
SIMLAR CRIMES IN VIOLATION OF THE FIFTH, SIXTH,
El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON, THE CORRESPONDI NG PROVI SIONS OF FLORI DA
CONSTI TUTI ON, THE HUMAN RIGHTS OBLIGATIONS OF THE
UNI TED STATES, THE SUPREMACY CLAUSE, THE | NTERNATI ONAL
COVENANT OF CVIL AND POLITICAL RIGHTS, CUSTOVARY
| NTERNATI ONAL LAW AND JUS COGENS.



CLAIM V. MR SMTH HAS BEEN AND |S BEING DEN ED
EFFECTI VE ASSI STANCE OF POSTCONVI CTI ON COUNSEL, AND | S
BEING DENIED ACCESS TO THE COURTS OF THE STATE OF
FLORI DA AND THE UNI TED STATES.

CLAAIMVI: MR SMTH IS BEING DENI ED H' S RI GHTS TO DUE
PROCESS AND EQUAL PROTECTION AS GUARANTEED BY THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTI ON, BECAUSE ACCESS TO THE FILES AND
RECORDS PERTAINING TO MR SMTHS CASE IN THE
POSSESSI ON O CERTAIN STATE AGENCIES HAVE BEEN
W THHELD IN VI OLATION OF CHAPTER 119, FLA. STAT., OR
HAVE BEEN DESTROYED BY THE AGENCI ES. MR SM TH CANNOT
PREPARE AND ADEQUATE 3.850 MOTION UNTIL HE HAS
RECEI VED PUBLI C RECORDS MATERI ALS, BEEN AFFORDED DUE
TIME TO REVI EW THOSE MATERI ALS, BEEN AFFORDED DUE TI ME
TO | NVESTI GATE CLAIMS ARI SING FROM THOSE MATERI ALS,
AND BEEN AFFORDED AN OPPORTUNI TY TO AMEND THI S MOTI ON.
TH'S LACK OF PUBLIC RECORDS COWPLIANCE BY STATE
AGENCI ES HAS RENDERED MR SMTH S PRESENT
POSTCONVI CTI ON COUNSEL | NEFFECTI VE. MR. SMTH S
PREVI QUS POSTCONVI CTI ON COUNSEL PROVI DED | NEFFECTI VE
ASSI STANCE BY NOT PURSUI NG PUBLI C RECORDS DI SCLOSURE.

CLAIM VII: MR SMTH S SI XTH, EI GHTH AND FOURTEENTH
AMENDMENT RIGHTS WERE VI OLATED BECAUSE NO RELI ABLE
TRANSCRIPT OF H'S CAPITAL TRIAL EXISTS, RELIABLE
APPELLATE REVI EW WAS AND | S NOT' POSSI BLE, THERE IS NO
VWAY TO ENSURE THAT VWH CH OCCURRED IN THE TRI AL COURT
WAS OR CAN BE REVI EMED ON APPEAL, AND THE JUDGVENT AND
SENTENCE MUST BE VACATED.

CLAIM VIII: MR SMTH WAS DENIED A PROPER DI RECT
APPEAL FROM H' S JUDGVENT OF CONVICTION AND A PROPER
APPEAL FROM HI'S SENTENCE OF DEATH IN VI OLATION F THE
SI XTH, ElI GATH AND FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTITUTION, ART. 5, SEC 3(B)(1) OF THE
FLORI DA CONSTI TUTI ON AND FLORI DA STATUTES ANNOTATED,
SEC. 921.141(4), DUE TO OM SSI ONS | N THE RECORD.

CLAIM [ X: MR SMTH IS DENIED H'S FIRST, SIXTH,
El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTI ON AND 'S DENI ED EFFECTI VE
ASSI STANCE OF COUNSEL |IN PURSU NG H' S PGSTCONVI CTI ON
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REMEDI ES BECAUSE OF THE RULES PRCHI BI TING MR- SM TH S
LAWERS FROM |INTERVIEWNG JURORS TO DETERMNE |IF
CONSTI TUTI ONAL  ERROR WAS PRESENT.

CLAIM X MR SMTH S RIGHTS UNDER THE FI FTH, SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON  AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTION WERE VIOLATED BY COUNSEL’ S
| NEFFECTI VENESS DURING VO R DIRE WHETHER DUE TO
COUNSEL’ S DEFI Cl ENCI ES OR BEI NG RENDERED | NEFFECTI VE
BY STATE ACTI ON.

CLAIM XI: MR SMTH S TRIAL COUNSEL WAS OPERATI NG
UNDER A CONFLICT OF |INTEREST WHICH RENDERED H S
REPRESENTATION OF MR SM TH' S UNCONSTI TUTI ONAL AND
VI OLATED MR SM TH S RI GHTS UNDER THE FI FTH, SI XTH AND
FOURTEENTH AMENDMENTS OF THE UNI TED STATES
CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTI ON.

CLAIM XII: MR. SM TH WAS ABSENT FROM CRI TI CAL STAGES
OF HS TRIAL IN VIOLATION OF HI'S SIXTH, EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON. TRIAL COUNSEL WAS | NEFFECTI VE FOR
FAI LI NG TO ENSURE MR. SM TH' S PRESENCE.

CLAIM XII'1I: MR SM TH WAS DENIED A FAIR TRIAL AND A
FAIR, RELI ABLE AND | ND VI DUALI ZED CAPI TAL SENTENCI NG
DETERM NATION IN VIOLATION OF THE FIFTH,  SI XTH,

El GHTH, AND FOURTEENTH  AVENDMENTS, BECAUSE THE
PROSECUTOR' S ARGUMENTS AT THE GUI LT/ 1 NNOCENCE AND
PENALTY PHASES PRESENTED | MPERM SSI BLE CONSI DERATI ONS
TO THE JURY, M SSTATED THE LAW AND FACTS, AND WERE
| NFLAMVATORY AND | MPROPER. DEFENSE COUNSEL’ S FAI LURE
TO RAI SE PROPER OBJECTI ONS WAS DEFI Cl ENT PERFORMANCE
WH CH DENIED MR SM TH EFFECTIVE ASSI STANCE OF
COUNSEL.

CLAIM XVI (out of order in notion): MR SMTH S DEATH
SENTENCE |S FUNDAMENTALLY UNFAIR AND UNRELI ABLE, IN
VI OLATION OF THE FIFTH, SIXTH, EI GHTH, AND FOURTEENTH
AMENDMENTS DUE TO THE STATE S | NTRODUCTI ON OF NON
STATUTORY  AGGRAVATING FACTORS AND THE @ STATE' S
ARGUMENTS UPON NON STATUTORY  AGGRAVATI NG FACTORS.
DEFENSE COUNSEL'S FAILURE TO OBJECT OR ARGUE
EFFECTI VELY CONSTI TUTED | NEFFECTI VE ASSI STANCE.
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CLAIM XV: VR. SMTH WAS DENIED THE EFFECTIVE
ASSI STANCE OF COUNSEL AT THE SENTENCI NG PHASE OF HI' S
TRIAL IN VIOLATION O THE S| XTH, El GHTH, AND
FOURTEENTH AMENDMENTS. TRIAL COUNSEL WAS RENDERED
| NEFFECTI VE BY THE TRIAL COURT'S AND STATE S ACTI ONS.

TRIAL COUNSEL FAILED TO ADEQUATELY | NVESTI GATE AND
PREPARE M Tl GATI NG EVI DENCE, FAILED TO PROVIDE THE
MENTAL HEALTH EXPERTS WTH THI S M TI GATI ON, AND FAI LED
TO ADEQUATELY CHALLENGE THE STATE'S CASE. COUNSEL
FAI LED TO ADEQUATELY OBJECT TO ElI GHTH AMENDMENT ERROR.

COUNSEL’ S PERFORVANCE WAS DEFI CI ENT, AND AS A RESULT,

MR SM TH S DEATH SENTENCE | S UNRELI ABLE.

CLAIM XIV (out of order in nmtion): MR SMTH WAS
DENIED H' S RI GHTS UNDER AKE V. OKLAHOVA AT THE GUILT
AND PENALTY PHASES OF HI S CAPI TAL TRI AL, WHEN COUNSEL
FAI LED TO OBTAIN AN ADEQUATE MENTAL HEALTH EVALUATI ON
AND FAILED TO PROVIDE THE NECESSARY BACKGROUND
| NFORVATION TO THE WMENTAL HEALTH CONSULTANT IN
VICLATION OF MR SMTH S RIGATS TO DUE PROCESS AND
EQUAL PROTECTI ON UNDER THE FOURTEENTH AMENDMENT TO THE
UNI TED STATES CONSTITUTION , AS WELL AS H'S RICGHTS
UNDER THE FI FTH, SI XTH, AND ElI GHTH AMENDMENTS.

CLAIM XVII: THE JURY AND JUDGE WERE PROVI DED W TH AND
RELI ED UPON M SI NFORVATI ON OF CONSTI TUTI ONAL MAGNI TUDE
IN SENTENCING MR SMTH TO DEATH, |IN VIOLATION OF
JOHNSON V. M SSISSIPPI, 108 s. C. 1981 (1988), AND
THE FI FTH, SI XTH, EI GHTH AND FOURTEENTH ANMENDMENTS.

CLAIM XVIIl: MR SMTH'S TRIAL WAS FRAUGHT WTH
PROCEDURAL AND SUBSTANTIVE ERRORS WH CH CANNOT BE
HARMLESS WHEN VI EWED AS A VHOLE, SINCE THE COVBI NATI ON
OF ERRORS DEPRI VED H M OF THE FUNDAMENTALLY FAIR TRI AL
GUARANTEED UNDER THE SI XTH, EICGHTH, AND FOURTEENTH
AMENDMENTS.

CLAIM XI X: FLA. STAT. § 119.19 AND FLAA. R CRIM P.

3.852(1998) IS UNCONSTITUTIONAL ON ITS FACE AND AS
APPLI ED AND I T VI OLATES ART. 1, § 24 OF THE FLORI DA
CONSTI TUTI ON AND CORRESPONDI NG FLORI DA CASELAW AS VELL
AS MR SMTH S FIFTH, SIXTH, EI GHTH AND FOURTEENTH
AMVENDMENT RIGHTS AND H'S RIGHT TO DUE PROCESS AND
ACCESS TO THE COURTS.



CLAIM XX: MR SM TH S SENTENCE OF DEATH VI OLATES THE
FI FTH, SI XTH, El GHTH, AND FOURTEENTH  AMENDMENTS
BECAUSE THE PENALTY PHASE JURY | NSTRUCTIONS WERE
| NCORRECT UNDER FLORI DA LAW AND SHI FTED THE BURDEN TO
MR SMTH TO PROVE THAT DEATH WAS | NAPPROPRI ATE AND
BECAUSE THE TRIAL COURT EMPLOYED A PRESUMPTI ON OF
DEATH I N SENTENCING MR SM TH. TRI AL COUNSEL WAS
| NEFFECTI VE FOR NOT OBJECTI NG TO THESE ERRORS.

CLAIM XXI : MR, SM TH' S SENTENCI NG JURY WAS M SLED BY
COVMENTS AND | NSTRUCTI ONS THAT UNCONSTI TUTI ONALLY AND
| NACCURATELY DI LUTED THE JURY' S SENSE OF
RESPONSI Bl LI TY TOMRDS SENTENCI NG IN VI CLATION OF THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON. TRIAL COUNSEL WAS | NEFFECTI VE FOR NOT
PROPERLY OBJECTI NG

CLAIM XXII: MR SMTH S SENTENCE RESTS UPON AN
UNCONSTI TUTI ONALLY AUTOVATI C AGGRAVATI NG Cl RCUMSTANCE,

IN  VIOLATION OF STRINGER V. BLACK, MAYNARD V.

CARTWRI GHT, H TCHCOCK V. DUGGER, AND THE SIXTH,

El GHTH, AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

CLAIM XXI'I'l: THE CAPITAL FELONY WAS COW TTED WHI LE
THE DEFENDANT WAS ENGAGED, OR WAS AN ACCOWPLICE, IN
THE COMM SSI ON OF, OR AN ATTEMPT TO COM T, OR FLI GHT
AFTER COW TTI NG OR ATTEMPTI NG TO COMW T, ANY: ROBBERY
AGGRAVATI NG FACTOR |'S UNCONSTI TUTI ONALLY VAGUE, AND
MR. SM TH S SENTENCI NG JURY WAS | MPROPERLY | NSTRUCTED
ON THE AVOD NG OR PREVENTING A LAWUL ARREST
AGGRAVATING FACTOR IN VIOLATION OF THE EIGHTH AND
FOURTEENTH AMENDMENTS. TO THE EXTENT COUNSEL FAI LED
TO PRESERVE TH'S |ISSUE FOR  APPEAL, COUNSEL’ S
PERFORVANCE WAS DEFI Cl ENT.

CLAIM XXI'V: FLORIDA’S CAPI TAL SENTENCI NG STATUTE 1S

UNCONSTI TUTIONAL ON I TS FACE AND AS APPLIED IN TH'S

CASE, BECAUSE IT FAILS TO PREVENT THE ARBI TRARY AND

CAPRI Cl QUS | MPOSI TI ON OF THE DEATH PENALTY.

On March 12, 2002, Snmith filed a “Supplenmental Anended
Motion to Vacate Judgnents of Conviction and Sentence.” Thi s

noti on suppl enented the foll ow ng grounds:
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CLAI M |

MR SMTH WAS DENIED THE EFFECTIVE ASSI STANCE OF
COUNSEL PRETRI AL AND AT THE GUI LT/ 1 NNOCCENCE PHASE OF
HS TRIAL, IN VICLATION OF THE SIXTH, EIGHTH, AND
FOURTEENTH ANMENDMENTS. COUNSEL FAILED TO ADEQUATELY
| NVESTI GATE AND PREPARE MR. SM TH S CASE TO CHALLENGE
TO THE STATE S CASE. COUNSEL FAILED TO EFFECTI VELY

CRCSS EXAMNE THE STATE'S W TNESSES. A FULL
ADVERSARI AL TESTI NG DI D NOT OCCUR. THE ACTI ONS OF THE
STATE RENDERED COUNSEL | NEFFECTI VE. COUNSEL’ S

PERFORMANCE WAS DEFICIENT, AND AS A RESUT, M
SM TH S CONVI CTI ONS AND DEATH SENTENCE ARE UNRELI ABLE.

CLAIM I |

MR SMTH WAS DEPRIVED OF H'S RIGHTS TO DUE PRCCESS
UNDER THE FOURTEENTH AMENDMENT TO THE UNI TED STATES
CONSTI TUTION AND HI'S RIGHTS UNDER THE FI FTH, SI XTH,
AND EI GHTH AMENDMENTS, BECAUSE THE STATE W THHELD
EVI DENCE VWH CH WAS MATERI AL AND EXCULPATORY | N NATURE
AND/ OR PRESENTED M SLEADI NG AND FALSE EVI DENCE. SUCH
OM SSI ONS RENDERED DEFENSE COUNSEL’ S REPRESENTATI ON
| NEFFECTI VE AND PREVENTED A FULL ADVERSARI AL TESTI NG

CLAIM 11T

NEWLY DI SCOVERED EVI DENCE DEMONSTRATES THAT MR

SMTH S CAPI TAL CONVICTION AND DEATH SENTENCE ARE
CONSTI TUTI ONALLY UNRELI ABLE I N VI OLATI ON OF THE FI FTH,

SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTI TUTI ON.

The Circuit Court conducted a nulti-day evidentiary

hearing, on July 23-26, 2003. On February 10, 2003, the Circuit

Cour t entered a conpr ehensi ve witten or der denyi ng
postconviction relief. The Circuit Court addressed Smith's
Brady/Gglio clains, | AC, and “newly discovered” evidence

clains, both individually and cumul atively. (PC-R V22/ R4113).
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ARGUMENT

CLAI M |
THE “1 NCOVMPLETE RECORD ON DI RECT APPEAL” CLAI M

In his first habeas claim Smth asserts that extraordinary
habeas relief should be granted because the record on direct
appeal failed to include a letter Snmith sent to the trial court
in May of 1989, and, therefore, this Court’s decision on direct
appeal allegedly rests upon a naterial “error of fact.” For the
following reasons, Smith's habeas claim is both procedurally
barred in this extraordinary wit proceeding and, alternatively,
w thout nerit.

The petitioner/defendant, Derrick Tyrone Smth, was
represented at his first trial by attorneys Richard Smth and
Thomas Donnelly. (R2. V1/R5). On Decenber 12, 1986, foll ow ng
this Court’s remand for a new trial, the trial court again
appointed attorneys Smth and Donnelly to represent this
defendant. (R2. V1/R28).

On July 26, 1987, Smth wote a letter to the trial court
requesting that [he] “be appointed another |awer.” According
to Smith’s 1987 letter, he didn't feel that these attorneys
[Smith and Donnelly] had his “best interest at heart,” doubted
their “effectiveness in a case of this magnitude,” “no |onger

trust[ed]” their judgnent and “didn’t feel <confortable wth
12



either of theni representing him on a first degree nurder
charge. (R2. V1/R50).

Smth and Donnelly noved to withdraw as counsel based upon
Smith's request, irreconcilable differences, and an ethical
conflict. (R2. V1/R51-52). The trial court granted the notion;
and, on August 14, 1987, the trial court appointed attorney
Ri chard Sanders to represent Smth. (R2. V1/R54, 56).

On Cctober 25, 1989, Sanders noved to w thdraw as counsel
on the ground that Smth “wants counsel to represent testinony
that counsel believes to be perjurious.” (R2. V1/R86). On
Novenber 6, 1989, the trial court held a hearing, denied the
notion, and directed Sanders to redeterm ne whether he could
ethically call the witnesses at trial. (R2. V1/R95; V2/358-359).
That sane day, Smith wote a letter to the trial judge. Thi s
|etter (dated Novenber 6, 1989), was in the direct appeal record
and was addressed by this Court on direct appeal. Smith's
| etter of Novenber 6, 1989, stated:

Dear Judge Luten,
| don’t know how to file legal motions so all |

can do is address you in a nmanner that | do and that’s
st rai ght f orwar d. Today you denied a notion which ny

|awyer filed to wthdraw from my case. | can't
understand all that was said but | do know that
sonmething isn't quite right. Ri chard Sanders and

myself don’t see eye-to-eye on nmany nmatters pertaining
to this case. He used as a reason for wthdraw ng our
different views on the matter of 2 w tnesses. Judge
Luten the state has offered a plea bargain that if |
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don't except [sic] will leave nme in the position of

going back on “Death Row’ if found guilty. I know
it’s not justice to be threatened with dying on the
strength that | choose to exercise my right to go to

trial and not agree to a plea bargain that’s not
real ly feasible.

| wote to you in March of this year explaining
nmy disconfort with Richard Sanders representing ne,
t hat uneasi ness has only greatened. I"’mon trial for
my life and | feel it’s only right that | be afforded
the opportunity to be able to fight on equal terns.
What |I'm saying is Gen Martin and Mary MKeown are
experienced trial lawers. Richard Sanders told ne ny
case was the first nurder case he’'s handled, he’'s
outclassed and it shows nbre and nbre as tine passes.
| don't want Richard Sanders representing ne on this
particular case and it’'s obvious that he and | have a
conflict of interest. | relayed to you in ny earlier
letter that | don't want to be like a |lanb |ead [sic]
to slaughter and that’s how | feel wth Richard
Sanders representing ne. | feel that a trial with him
representing ne is a nere fornmality. | ask that you
reconsider your decision to deny his notion to
wi t hdraw. Thank-you!

(R2. V1/R92-93).

The trial judge responded by letter and told Smith that any
communi cation with the court nust be through his attorney. The
court sent a copy of Smth's letter and the court’s response to
attorney Sanders on Novenber 9, 1989. (R2. V2/R94). Smth's
retrial did not begin until six nonths later, on May 8, 1990.

On direct appeal following Smth's retrial, the first
issue, as identified by this Court, was “whether the trial court
violated Smth' s constitutional right to effective assistance of

counsel and self-representation by failing to inquire into his
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| etter expressing dissatisfaction with court-appointed counsel.”

See, Smth, 641 So. 2d at 1320; see also, Initial

Bri ef

Appel lant, Smth v. State, Case No. 76,491, at pages 28-32.

In denying relief on this issue on direct appeal,

Court set forth the follow ng cogent anal ysis:

The first issue is whether the trial court
violated Smith's constitutional right to effective

assi stance of counsel and self-representation

by

failing to inquire into his letter expressing
di ssatisfaction with court-appointed counsel. Severa

nonths before trial Richard Sanders, Smith’'s court-
appoi nted counsel, noved to wthdraw because Smth
wanted to present testinony that Sanders believed was
fal se. [n3] After a hearing, the trial court denied
the notion. Neither the trial judge nor Sanders

questioned Smth at the hearing, and Smth did
address the court.

[n3] Sanders was appointed to represent
Smith after two other defense |awers, who
served as co-counsel, asked to be discharged
because of “irreconcilable differences” wth
Sm th. The trial court granted the notion

t hen appoi nted Sanders.

not

On the sane day the hearing concluded, however,

Smth wote the trial judge and asked her

fo

“reconsi der your decision to deny [Sanders’] notion to

wi t hdraw.” Smth questioned Sanders’ | ack

of

experience in first-degree nurder cases and wote,

don't want Richard Sanders representing ne on

this

particular case.” The trial judge responded by letter
and told Smith that any conmunication with the court
must be through his attorney. The record reflects

that the trial judge communicated with Smth during

the trial, but Smth never raised this issue again.

Thus, Sanders continued to represent Smth.

Nonet hel ess, Smth cl ai ns t he trial court

committed reversible error by not conducting a hearing

to determ ne whether there was reasonable cause to

15
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believe that Sanders was not rendering effective
counsel and, if not, appointing a substitute. In
addition, Smth argues that the trial court should
have informed him of his right to self-representation
and determ ned whether he knowingly and intelligently
chose to waive his right to counsel. This claim is
wi thout nerit.

Initially, we find the trial court was not
required to conduct a heari ng on Sander s’
representation. Although Smth's letter raises
concerns about Sanders, the letter was, in effect, a
nmotion for rehearing. A trial court nust conduct an
inquiry only if a defendant questions an attorney’s
conpetence. Hardwick v. State, 521 So. 2d 1071, 1074-
75 (Fla.), cert. denied, 488 U S 871, 109 S (.
185, 102 L. Ed. 2d 154 (1988). Smith expressed
di ssatisfaction with Sanders, but did not question his
conpet ence.

Further, Smith's letter did not contain an
explicit assertion of hi s right to sel f-
representation, so a Faretta [n4] inquiry was not
required. Raul erson v. Wainwight, 732 F.2d 803, 808
(11th CGr.), 736 F.2d 1528 (11th Cr.), cert. denied,
469 U.S. 966, 105 S. Ct. 366, 83 L. Ed. 2d 302 (1984).
Thus, the trial court was not obliged to inform Snith
of this right and to determ ne whether he know ngly
and intelligently chose to waive his right to counsel.
We find no error on this issue.

[n4] Faretta v. California, 422 U S. 806,
95 S. . 2525, 45 L. Ed. 2d 562 (1975)].

Smth, 641 So. 2d at 1320-1321 (e.s.)

Smth now asserts that extraordinary habeas relief should

be granted because this Court’s decision on direct appeal
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2 gSnith’s habeas

al l egedly rests upon a material “error of fact.”
claimis both procedurally barred and, alternatively, neritless.

First, Smth s habeas claim predicated on the contents of
his own correspondence of My, 1989, is procedurally barred

Essentially, Smth's claimis that the record on direct appeal

was i nconpl ete. However, in Porter v. Crosbhy, 840 So. 2d 981

984 (Fla. 2003), this Court found that a crimnal defendant’s
claimof an inconplete record on direct appeal was procedurally
barred on habeas review because this Court previously addressed
the same claimor a variant to this claimin Porter’s rule 3.850

proceedi ng. In Porter v. State, 788 So. 2d 917 (Fla. 2001),

this Court found no error in the trial court’s sunmary denial of
postconviction relief on Porter’s “inconplete record on direct
appeal ” claim explaining that:

. First, we find Porter’s claim that the
record on direct appeal was inconplete to be
procedural |y barred because it should have been raised
on direct appeal. See Mihanmad v. State, 603 So. 2d
488 (Fla. 1992). To the extent that this claimis

2 1n Wod v. State, 750 So. 2d 592, 593-594 (Fla. 1999), this
Court, quoting Hallman v. State, superseded in part by, Jones v.
State, 591 So. 2d 911, 915 (Fla. 1991), explained that the
function of the ancient wit of error coram nobis was to correct

errors of fact, not errors of |aw. Rule 3.850 was patterned
after the wit of error coram nobis and largely supplanted this
writ. Under both this ancient wit and the postconviction rule

which replaced it , the facts upon which the petition is based
must have been unknown by the trial court, by the party, or by
counsel at the tinme of trial, and it nust appear that defendant
or his counsel could not have known them by the use of
di i gence.

17



based on newy discovered evidence, we find that the
record clearly refutes the claim In fact, a
conparison of the record that Porter has now obtai ned
from postconviction counsel to the record on appeal
reveals that the record on appeal was nore conplete
and conprehensive. Therefore, Porter suffered no
prejudice as a result, and no evidentiary hearing was
required.
Porter, 788 So. 2d at 926.

Thus, even if Smth could arguably frame his current
conpl aint under the guise of “newly discovered” evidence, which
the State does not concede and strongly disputes, his inconplete
record as an alleged error-of-fact claim 1is one which is
cogni zable in a notion for postconviction relief under Porter.

See al so, Sweet v. Mdore, 822 So. 2d 1269, 1272, n.5 (Fla. 2002)

(habeas proceeding noting that Sweet previously filed an anended
postconviction notion raising 28 clains in the trial court,
including claim (15), alleged onmi ssions in the record on appea

deprived Sweet of neaningful appellate and postconviction review
and trial counsel rendered ineffective assistance in failing to
ensure a conplete record, and claim (16), that the trial court’s
failure to ensure that Sweet had a conplete record on appeal
deprived himof a proper direct appeal).

Smth's habeas counsel asserts, as a factual matter, that

counsel first discovered Smth's “msfiled” letter (at sone
uni dentified poi nt) during counsel ' s post convi cti on
investigation. (Petition at 5). Apparently, petitioner has

18



concluded that his counsel’s personal assertions of fact are not
only expedient, but sufficient to circunvent the trial court
al together. However, the State enphatically disagrees.

The factual content and significance, if any, of Smth’s
May, 1989 letter to the trial court is an issue which could have
been, and should have been, asserted to the trial court in
Smth's postconviction notion to vacate. Smth's current claim
i nvol ves specific allegations of fact; accordingly, it is one
whi ch should have been raised before the trier of fact: the
trial judge in this postconviction case. Habeas clains may not
be used to canouflage issues that should have been raised on

direct appeal or in a postconviction notion. Rut herford wv.

Moore, 774 So. 2d 637, 643 (Fla. 2000).

At page 9 of his habeas petition, Smth cites one decision,

Parker v. State, 643 So. 2d 1032, 1033 (Fla. 1994), a jury

override case remanded by the United States Suprene Court, as
ostensible authority for this Court to address his inconplete-
record-on-direct-appeal claim as constituting an error of fact
al l egedly cognizable for the first tinme in this extraordinary
writ proceeding. For the follow ng reasons, nothing in Parker
alters this Court’s well-settled precedent that habeas corpus
petitions may not be used to canouflage issues that tinely

should have been raised either on direct appeal or in a
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post convi ction notion. Thomas v. State, 759 So. 2d 650, 660,

n.6 (Fla. 2000).

I n Parker v. Dugger, 498 U S. 308 (1991), the United States

Suprene Court held that this Court, on direct appeal, msread
the trial judge s findings regarding mtigating circunstances,
and erroneously affirmed the defendant’s sentence based on a
m scharacterization of the trial judge' s findings. See, Parker,
498 U. S. at 320. Accordingly, the United States Suprene Court
found that Parker’s appeal had been denied in an arbitrary
manner and was constitutionally deficient. 1d. On remand, this
Court reexamned the entire record and concluded that the jury
override was inproper because jurors reasonably could have
relied on nonstatutory factors established in the record to
recoomend a |life sentence. Parker, 643 So. 2d at 1032. Nothing
in Parker renpotely addresses either an inconplete record or even

a “newWy discovered” evidence claim See also, Herrera .

Collins, 506 US. 390, 400 (1993) (federal habeas corpus
proceedi ngs are unavailable to correct alleged errors of fact).
Moreover, the State strongly disputes Smith's conclusion
that the alleged absence of Smth' s letter (dated March 23, 1989
and filed May 30, 1989), undermines this Court’s prior analysis
one iota. In addressing Smith’'s successive letter of Novenber

9, 1989, which was part of the record before this Court on
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direct appeal, this Court enphasized that “Smith questioned

Sanders’ lack of experience in first-degree nurder cases and
wote, “I don't want Richard Sanders representing ne on this
particul ar case.” C The record reflects that the trial

judge comunicated with Smith during the trial, but Smth never
raised this issue again. Thus, Sanders continued to represent
Smith.” Snith, 641 So. 2d at 1321.

Smith's letter of My, 1989 asserted that his retrial was
set to begin on July 11, 1989. However, Smith's retrial, in
fact, did not begin until the followi ng year, on My 8, 1990.
In his letter of My, 1989, Smth conplained that this was
Sanders’ first nurder case, that Smth had not been transported
to Pinellas County “as soon as possible” as Sanders had assured
him that Sanders accepted the case for too little noney, and
that Smith' s correspondence of My 14, 1989 had not yet been
answer ed.

According to Smith's letter of Novenber 9, 1989, included
in the record on direct appeal, Smith's earlier correspondence
voiced his “disconfort” with trial counsel. According to his

subsequent letter, by Novenber, Smth' s “uneasiness has only

great ened.” Thus, by Smth’'s own admission, his own prior
correspondence reflected only a | esser conplaint. Consequently,
i nasnmuch as this Court found that Smith’s Novenber letter, in
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which Smith’s “uneasiness has only greatened,” did not warrant

an inquiry under Hardwick v. State, 521 So. 2d 1071, 1074-75

(Fla. 1988), then Smth's prior letter, characterized by Smth
as reflecting his “disconfort” with trial counsel, certainly
woul d not have warranted any prior inquiry under Hardw ck

“As a practical matter, a trial judge’'s inquiry into a
def endant’ s conpl aints of inconpetence of counsel can be only as
speci fic and neani ngful as the defendant’s conplaint.” Lowe V.
State, 650 So. 2d 969, 975 (Fla. 1994). In this case, the
msfiled letter originated nore than a year prior to Smth’'s
retrial. As this Court noted on Smth’s direct appeal, the
“record reflects that the trial judge communicated with Smth
during the trial, but Smth never raised this issue again.”
Li kewi se, the conplaints initially raised by Smth in the
msfiled letter, which preceded his trial by one year, were
never rai sed by Smth again.

Here, as in Davis v. State, 703 So. 2d 1055, 1058 (Fla.

1997), Smith never made an unequivocal request to di scharge his
court -appoi nted counsel and he subsequently allowed his attorney

to represent him throughout the trial. See also, Morrison v.

State, 818 So. 2d 432, 441 (Fla. 2002) (Mrrison’'s conplaints
can best be described as general conplaints about his attorney’s

trial preparation, wtness devel opnent, and trial strategy. A
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trial court does not err in failing to conduct a Nelson inquiry
where the defendant nakes such general conplaints.) |In Logan v.
State, 846 So. 2d 472, 477 (Fla. 2003), this Court reiterated
that a crimnal defendant’s dissatisfaction with his court-
appoi nted attorney does not automatically conpel an inquiry. As
this Court stressed in Logan:

In Hardwick v. State, 521 So. 2d 1071 (Fla.
1988), this Court adopted the procedure announced in
Nel son v. State, 274 So. 2d 256 (Fla. 4th DCA 1973),
to be followed when a defendant conplains that his
appoi nted counsel is inconpetent. When this occurs,
the trial judge is required to make a sufficient
inquiry of the defendant to determ ne whether or not
appoi nted counsel is rendering effective assistance to

t he defendant. However, as a practical matter, the
trial judge' s inquiry can only be as specific as the
def endant’ s conpl ai nt . This Court has consistently

found a Nelson hearing unwarranted wvhere a defendant
presents general conplaints about defense counsel’s
trial strat egy and no formal al | egati ons of
i nconpet ence have been nade. See Davis v. State, 703
So. 2d 1055, 1058-59 (Fla. 1997); GQudinas v. State,
693 So. 2d 953, 962 n. 12 (Fla. 1997); Branch v.
State, 685 So. 2d 1250, 1252 (Fla. 1996). Simlarly,

a trial court does not err in failing to conduct a
Nel son inquiry where the defendant nerely expresses
di ssatisfaction with his attorney. See Davis, 703 So.

2d at 1058-59; Branch, 685 So. 2d at 1252; Dunn V.
State, 730 So. 2d 309, 311-12 (Fla. 4th DCA 1999).

Logan, 846 So. 2d at 477. In Dunn v. State, 730 So. 2d 309,

311-12 (Fla. 4th DCA 1999), cited with approval by this Court in
Logan, 846 So. 2d at 477, the Fourth District determ ned that no
Nel son hearing was required where the defendant expressed

di ssatisfaction wth his counsel’s trial preparation, his
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wi t ness devel opnent, and his lack of contact with the defendant.
See, Dunn, 730 So. 2d at 312. Moreover, as this Court further
noted in Logan, 846 So. 2d at 477:

According to the district court, the defendant
was not clearly alleging that defense counsel was
inconpetent. See id. A lack of communication is not
a ground for an inconpetency claim See Watts .
State, 593 So. 2d 198, 203 (Fla. 1992); Parker v.
State, 570 So. 2d 1053 (Fla. 1st DCA 1990). Moreover,
in Branch, this Court found Nelson inapplicable where
a defendant questioned defense counsel’s preparation
for trial, as well as the anmount of conmunication he
had with the defendant. See Branch, 685 So. 2d at
1250; see also @dinas, 693 So. 2d at 962 n. 12
(stating that a Nelson inquiry was not required
because the defendant’s claim was a general conplaint
about defense’s trial strategy and not a form

al | egation of inconpetence).

Smith's letter of My, 1989, was not materially different
than his subsequent correspondence in Novenber of 1989. As in
the foregoing cases, Smth's initial conplaints — primarily
guestioning trial counsel’s general experience and comuni cation

— were insufficient to trigger a Hardw ck/Nelson inquiry.

Smth's appellate counsel raised the issue on direct appeal,
w t hout success. Thus, Smth’s claim of ineffective assistance

of appellate counsel |ikew se nmust fail. See, Jones Vv. Moore,

794 So. 2d 579, 587 (Fla. 2001) (appellate counsel not deened
ineffective for failing to argue a variant to an issue argued
and decided on direct appeal). Smth has not denonstrated any

deficiency of counsel and resulting prejudice under Strickl and
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Finally, Smth has now received the benefit of several days
of evidentiary hearings specifically evaluating trial counsel’s
representation. Thus, Smth’'s habeas claim predicated on an
underlying challenge to trial counsel’s conpetence, is not only
procedurally barred, and neritless, but, also effectively noot.

CLAIM ||
THE “ FAI LURE TO DI SCLOSE PERTI NENT FACTS” CLAIM

As his second claim for relief, counsel for petitioner
contends that the State, on direct appeal, wthheld “pertinent
and excul patory information regarding the factual circunmstances
underlying the issues raised in the appeal.” (Petition at p.
11). This contention is grounded on the absurd notion that
appel | ate counsel for the State could have divined matters which
were not contained within the record on direct appeal. Also,
counsel for petitioner accuses the State’'s appellate counsel of
“engagi ng in obvious wordplay” (Petition at p. 19, n. 6), yet
petitioner’s counsel does so hinself by quoting extensively and
selectively from the State’s answer brief ad omtting natters
whi ch woul d pl ace everything in context or which would paint the
conplete picture as it existed at the tinme of direct appeal.
Finally, in the guise of setting forth a cognizable issue in
this habeas proceeding, counsel for petitioner nmnerely and

i mproperly bolsters his Rule 3.850 argunents by arguing matters
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herein which are only appropriate for a 3.850 appeal. Thus
petitioner’s Caim 11, in addition to being totally
di si ngenuous, is wholly devoid of nerit and nust fail.

Throughout this claim counsel for petitioner cites to case
| aw which has no relevance to the proposition that the State’'s
appellate |awer can sonehow wthhold natters on appeal
| ndeed, the inability to cite a relevant case is not surprising
since it is axiomtic beyond the need for <citation that
appell ate counsel (and the appellate courts) are bound by the
matters contained within the appellate record. | nasnuch as it
is not possible for the appellate lawer to “wthhold” matters
which were created by the parties in the lower court, the
instant claim appears to be a poor attenpt at relitigating the
i ssues raised on direct appeal which were decided adversely to

Smth. This is clearly inproper. Honson v. Crosby, 891 So. 2d

550 (Fla. 2004), citing MIIls v. Dugger, 574 So. 2d 63, 65 (Fla.

1990) (“Habeas <corpus is not to be wused ‘for obtaining
addi ti onal appeals of issues which were raised ... on direct
appeal ...’.7").

Counsel for petitioner throughout this claim seeks to
equate the responsibilities of the State’s appel late | awer with
those which are uniquely applicable to the trial prosecutor. It

is the trial prosecutor, and not the appellate |awer, who
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i nvestigates the underlying facts of the case, or who has access
to the fruits of such investigation, and who, therefore, has the
particul ari zed know edge of factual matters not known to the
appel l ate |awyer. Thus, the cases dealing with Brady clains
stress the obligation of the trial prosecutor to not wthhold
excul patory evidence, and it is those cases which counsel for
petitioner now attenpts to make applicable to an appellate
| awyer who has know edge only of those matters contained within
the “cold” record. Such an attenpt 1is, not surprisingly,
unsupported by any authority.

As an exanple of attenpting to stretch precedent to suit
his own purposes, it is unnecessary to |ook beyond the first
substantive mtter discussed under this Caim the purported
di scovery violation. As his Issue Il on direct appeal, Smth
asserted that the prosecutor had an affirmative obligation to
assist in the preparation of the defense case by disclosing in
di scovery prior convictions of a defense wtness. This Court
held to the contrary and opined that “[t]he State is required to
produce for discovery the crimnal records of any wtness the

prosecution intends to call at trial.” Smth v. State, 641 So.

2d 1319, 1321 (Fla. 1994) (enphasis in original). This Court

further cited Hansbrough v. State, 509 So. 2d 1081, 1084 (Fl a.

1987), wherein it was held that:
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[t]he defense has the initial burden of trying to

di scover inpeachnent evidence, and the state is not

required to prepare the defense’ s case. This is

especially true when the evidence is as accessible to

the defense as to the state.

Smith at 1322.

These precedents, as well as the other cases cited in Smth
by this Court discussing this proposition, retain their
authority, vyet counsel for petitioner nevertheless nmaintains
that “the United States Suprene Court has since specifically
rejected such a contention.” (Petition at p. 12). Counsel for
petitioner is blatantly wong and his reliance on Banks v.

Dretke, 540 U S. 668 (2004), which deals wth a tria

prosecutor’s wthholding of inpeachnment evidence which could

have been used to discredit prosecution wtnesses is msplaced.

Banks has nothing to do with an appellate attorney allegedly
“w thhol ding” matters, and Banks has nothing to do with the
failure of the prosecutor to provide information concerning a
defense witness (information which was just as readily avail able

to defense counsel)?.

8 Even a quotation from Banks upon which counsel for petitioner
relies (“Wien police or prosecutors conceal si gni fi cant
excul patory or inpeaching material in the State’ s possession, it
is ordinarily incunbent on the State to set the record
straight;” enphasis supplied) shows that it is not always
necessary for the State to disclose information. Certainly, as
held in Smith, one of those tinmes would be when a defense
wtness’'s prior record is the concern, a matter which is equally
accessible to the defense as to the State
28



Counsel for petitioner concludes his argunent regarding
this discovery issue railing about matters which are ONLY
susceptible for consideration in a 3.850 postconviction
pr oceedi ng. He sets forth that “the State was still sitting
upon nmuch nore undisclosed evidence that was favorable,” but
continues, “As explained in nuch nore detail in M. Smth's
appeal from the denial of 3.850 relief. . .7 (Petition at p.
12). Al though recognizing that the matters raised were
appropriate for postconviction relief, counsel for petitioner
nevertheless attenpts to hold the State s appellate counsel
responsi ble for disclosing matters which were, years later, the
subj ect of postconviction investigation and consideration. See

also, Asay v. Florida Parole Conmmin, 649 So. 2d 859, 860 (Fla

1994) (holding that Brady has no application to post-conviction
cl emency proceedings in Florida)

Simlarly, counsel for petitioner also reargues what was
originally a facet of Issue Ill on direct appeal. He conplains
that the discussion regarding the simlarity of the weapon used
in the instant homicide and in a robbery of other victins was
tainted by the wthholding of the fact that the testinony
regardi ng description of the gun was allegedly the result of a
meeti ng between the eyew tness, Jones, and Smth’s co-defendant,

Johnson. Again, how can appellate counsel for the State or, for
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that matter the Court, know anything about this from a reading
of the record on appeal? That is why 3.850 postconviction
proceedi ngs are conducted, and the inclusion in this habeas
proceeding of these matters is an inproper attenpt to bolster
the <clains which can ONLY be properly raised in 3.850
post convi cti on proceedi ngs.

In his final attenpt to relitigate issues previously
determ ned on direct appeal, counsel for petitioner engages in
deceptive wordplay hinmself by quoting verbatim from Smth’'s
direct appeal brief at pp. 43-46, but then quotes selectively
from the State's brief. Smth's Issue IV on direct appeal
concerned the purported limtation on cross-exam nation of the
State’s witness, Melvin Jones. In the answer brief on direct
appeal, the State discussed those matters which were contained
in the record about the matters raised by the defendant. The
State, on direct appeal, recognized that any issues concerning
the circunstances surrounding any “deal” obtained by Jones may
need to be fleshed out on postconviction, but this notion has
been ignored by counsel for petitioner when he omts,
conveniently, the followng portions of the State’ s answer brief
whi ch commenced as the second sentence of the second paragraph

at p. 20 in the State’s Brief of the Appellee (and was | ocated
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where the first “* * *” agppears near the top of the Petition at
p. 18):
“Appellant’s claim asserted on direct appeal is one

nore appropriate for a notion to vacate pursuant to
Florida Rule of Crim nal Procedure 3. 850, t he

appropriate vehicle if appellant believes that there

is an undi scl osed deal .”

The omtted portion of the State’'s brief continued by
observing that, “The record of the instant case, however,
reveal s exactly what Melvin Jones obtained fromthe state:

BY MR, SANDERS:

Q Now, M. Jones, when up for sentencing on all
these charges, the state attorney cane and
testified on your behalf based on the fact that
you had come forward with this information, is
that correct?

A Yes, it is.

Q And you did, in fact, get a break on your
sentence as a result of the state attorney’s

actions, is that correct?

A. Vell, fromny side,* | don't think so, but you can
say so. (R1000)”

Brief of Appellee at 20-21. This is another attenpt to argue a
claim only appropriate for consideration in a 3.850 notion as
opposed to the instant habeas petition. As noted above, the

record reveals what occurred at trial, and that is all that

4 That portion of Jones’ testinony, “Wll, from ny side,” was
significantly omtted from the quote set forth by counsel for
petitioner in his footnote 8 at page 20 of the Petition.
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could be within the know edge of the State s appellate counsel
at the time the direct appeal brief was prepared.

Finally, in Wight v. State, 857 So. 2d 861, 874 (Fla.

2003), this Court addressed another capital defendant’s claim
that the State allegedly failed to disclose pertinent facts to
this court on appeal. In Wight, this Court denied habeas
relief, explaining:

Wight first argues that the State intentionally
deceived this Court regarding issues he raised in his
direct appeal. In his direct appeal, Wight challenged
nunmerous rulings made by the judge at trial. Wight
now asserts that the State was in possession of, but
did not divulge, pertinent information that woul d have
favorably resolved his challenges on appeal. This is a
claim that was or could have been presented in
Wight's direct appeal or his 3.850 proceedings.
| ssues which were or could have been presented in
prior proceedi ngs cannot be reconsidered in a petition
for wit of habeas corpus. See Mann v. Moore, 794
So. 2d 595, 600-01 (Fla.2001). This procedural bar also
acts to prohibit variant clains previously decided.
See Jones v. Moore, 794 So.2d 579, 586 (Fla.2001)
(finding procedural bar to habeas claim which was
variant to claim previously addressed). This claimis
therefore procedurally barred.

There are various other instances where counsel for
petitioner has attacked the State’'s appellate counsel, but it
serves no purpose to highlight each and every all eged instance -
to do so would further burden an overburdened Court. Suffice it
to say that petitioner’s attenpt to attribute clairvoyant

abilities to the State’'s appellate counsel, or suggest that
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appel l ate counsel nay discern matters not of record at the tine
of the direct appeal and, indeed, to divine matters which would
be devel oped in postconviction proceedi ngs years after the fact,

should fall upon deaf ears.

CLAIM I I

| NEFFECTI VE ASSI STANCE OF APPELLATE COUNSEL

Smith’s third habeas claim alleges ineffective assistance

of appellate counsel. Florida courts routinely apply Strickl and
to clainse of ineffective assistance of appellate counsel.
Wight v. State, 857 So. 2d 861, 875 (Fla. 2003). “The

def endant nust denonstrate that counsel’s performance was bel ow
that expected of conpetent counsel and that counsel’s deficient
performance resulted in prejudice to the defendant. However,
clainms of ineffective assistance of appellate counsel nmay not be
used to canoufl age issues that should have been raised on direct
appeal or in a postconviction notion.” Wight at 875, citing

Rut herford v. More, 774 So. 2d 637, 643 (Fla. 2000). Appellate

counsel has no obligation to raise issues on appeal that were

not preserved for review. Id., citing Robinson v. More, 773

So. 2d 1, 4 (Fla. 2000).
Such a claim requires an evaluation of whether counsel’s

performance was so deficient that it fell outside the range of
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prof essionally acceptable performance and, if so, whether the
deficiency was so egregious that it underm ned confidence in the

correctness of the result. See, Thonpson v. State, 759 So. Z

650, 660 (Fla. 2000). A review of the record denonstrates that
neither deficiency nor prejudice has been shown in this case.

Following his retrial, Smth s appellate counsel raised
five substantive issues on direct appeal: 1) Whether the trial
court violated Smith's right to effective assistance of counsel
and self-representation; (2) whether the trial court erred by

failing to conduct an adequate Richardson inquiry when defense

counsel objected to the State’s violation of the discovery rule;
(3) whether the trial court erred by admitting evidence of an
unrel ated robbery; (4) whether the trial court violated Smth's
right to confront and cross-exam ne wtnesses against him when
it allowed the State to conceal the terns of a witness' s prior
sentenci ng agreenment with the State; and (5) whether the death
sentence is disproportionate as applied in this case. Smth v.
State, 641 So. 2d 1319 (Fla. 1994).

Smith's current habeas conplaints are based on appellate
counsel’s failure to raise additional issues, each of which wll
be addressed in turn. No extraordinary relief is warranted
because Smth’s current argunents were not preserved for

appellate review and, even if considered, no reversible error
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coul d be denonstrat ed. See, Rutherford v. Mdore, 774 So. 2d 637

(Fla. 2000) (while habeas petitions are proper vehicle to
advance clains of ineffective assistance of appellate counsel,
such clainms may not be used to canouflage issues that should
have been raised on direct appeal or in a postconviction

notion); See also, Thonpson v. State, 759 So. 2d 650 (Fla.

2000); Teffeteller v. Dugger, 734 So. 2d 1009 (Fla. 1999). As

noted above, to obtain relief it nust be shown that appellate
counsel s performance was both deficient and prejudicial. The
failure to raise a neritless issue will not render counsel’s
performance ineffective, and this is generally true as to issues
that would have been found to be procedurally barred had they

been raised on direct appeal. See, Rutherford, 774 So. 2d 637.

Smth now asserts that appellate counsel was ineffective to

assert the follow ng additional issues on direct appeal.

Scientific Evidence

On direct appeal, this Court noted:

Al t hough authorities never found the nurder
weapon, several wtnesses linked Smth to a .38-
caliber pistol. Smth's uncle, with whom Smth had
once lived, testified that a .38-caliber pistol was
mssing from his hone. A lead fragnent found on the
victim matched the | ead conposition of bullets Smth’'s

uncle obtained when he bought the gun. O her
W tnesses testified that they saw Smith with a gun
during the day before the shooting. Johnson’ s

testinony al so placed a gun in Smth s possession.

Smith, 641 So. 2d at 1320.
35



Smth now asserts that appellate counsel was ineffective in
failing to assert a claim concerning the scientific testinony of
the FBI experts. However, trial counsel did not request a
hearing on the admssibility of the evidence under Frye V.

United States, 293 F. 1013 (D.C. Cir. 1923). Inasnuch as a Frye

claim was not presented at trial, this issue was not preserved

for appeal. See, Steinhorst v. State, 412 So. 2d 332, 338 (Fla.

1982) (“Except in cases of fundanmental error, an appellate court
wi Il not consider an issue unless it was presented to the | ower

court.”); Washington v. State, 835 So. 2d 1083, 1087 (Fla. 2002)

(As for Washington’s claim that trial counsel was ineffective
for failing to request a Frye hearing on the DNA evidence, this
issue is procedurally barred; it was not raised below in his
rule 3.850 notion.)

In Washington v. State, 653 So. 2d 362, 365 (Fla. 1994),

this Court addressed the predicate for the admissibility of

scientific tests. As this Court explained in Washi ngton,

In admitting the results of scientific tests and
experinents, the reliability of the testing nethods is
at issue, and the proper predicate to establish that
reliability nust be Iaid. If the reliability of a
test’s results is recognized and accepted anong
scientists, admtting those results is within a trial
court’s discretion. When such reliable evidence is
offered, “any inquiry into its reliability for
purposes of admssibility is only necessary when the
opposing party nmakes a tinely request for such an
inquiry supported by authorities indicating that there
may not be general scientific acceptance of the
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t echni que enpl oyed.

The DNA test results were presented through the
testinony  of FBI Speci al Agent Dwi ght Adarns,
Baunstark’ s supervi sor. Adans testified as to the
scientific reliability of the tests, interpreted the
DNA test results, worked as a team with Baunstark, and
supervised her as she conducted the actual test.
Adans’s famliarity with the test, his supervision
over Baunstark’s work, and Baunstark’s affidavit laid
a proper predicate for admssion of the DNA test
results.

Washi ngton, 653 So. 2d at 365 (citations omtted). In his

subsequent postconviction appeal and habeas proceedings in

Washington v. State, 835 So. 2d 1083, 1087 (Fla. 2002), this

same defendant also clainmed that appel l ate counsel was
ineffective because he failed to argue that the trial court
erred in not holding a Frye hearing concerning the adm ssibility
of scientific evidence [DNA]. This Court soundly disagreed, and
expl ai ned:

In the present case, Washington has not shown
that appellate counsel rendered deficient performance
by failing to raise Frye on appeal. Trial counsel did
not mention Frye in the proceedi ngs bel ow First, as
noted above, trial counsel’s four pretrial notions
were all notions to conpel, not notions to exclude.
Neither Frye nor the principles underlying Frye were
inplicated in those notions or in the hearings on the
noti ons. Second, although one paragraph in the notion
in limne questioned the validity of the FBI's DNA
testing procedures and statistical analyses, [nl6]
trial counsel presented this issue to the trial court
in the context of Baunstark’s wunavailability for
questioning, i.e., counsel clainmed that he could not
challenge the wvalidity of the tests perfornmed by
Baunst ark because she was unavail able for questioning.
[n17] At no point did trial counsel raise Frye as an
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i ssue or regquest a hearing on the general soundness of
the FBI's testing procedures. Thus, counsel did
nothing to put the court on notice that Frye was at
issue in this case.

Washi ngt on, 835 So. 2d at 1090

I n Washington, this Court reiterated that appellate counsel

cannot be deemed deficient for failing to raise an issue that
was not raised or preserved at trial. In this case, as in

Washi ngton, Smith's appellate counsel was also an experienced

assistant public defender who filed an extensive initial brief
(58 pages) asserting nunerous |egal issues. Here, as in

WAshi ngton, Smith's experienced appellate counsel render ed

“reasonably effective representation” under Strickl and.

Mor eover, in denying Smths claim of i neffective
assi stance of trial counsel in connection with the F.B.I
expert’s testinony regarding the bullet |ead conposition, the
trial court set forth the follow ng detail ed anal ysis:

. . . Special Agent Robert Sibert, Special Agent
Roger Asbury, and Special Agent Donald Havekost
testified at trial as to this issue. Dr. Erik Randich
and Charles Peters testified at the evidentiary
hearing as to this issue.

Speci al Agent Robert  Sibert, an expert in
firearms identification, testified at trial. He
indicated that his specialty was to conpare the
m croscopic marks on fired bullets and cartridge cases
to a particular firearm He testified that he
di scovered lead residue on both of the garnents
submtted for testing.

Speci al Agent Roger Asbery initially perfornmed
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the testing in 1983. Utilizing neutron activation
anal yses, which tests antinony, copper, and arsenic,
Agent Asbery tested the netal conposition of the
bull et fragnent extracted from the victinms body and
conpared it to the netal conposition of the two

unfired .38 special plus p caliber cartridges
manuf actured by Wnchester-Wstern from the box owned
by Roy Cone, the defendant’s uncle. Agent Asbery

found the elenental conposition to be the sanme. [R2
Pages: 1035-1045]. The State’'s theory of the case, as
argued at trial, was that the defendant used his
uncle’s gun and bullets during the nurder of Jeffrey
Songer and the subsequent robbery of the DeBulles.

Next, Donald Havekost, a Special Agent for the
F.B.1. assigned to the elenmental conposition unit in
Washington, D.C., testified as an expert witness in
neutron activation analysis and inductively coupled
plasma atomic emssions spectronetry (I1CP). He
testified that in 1988, Agent Asbery came to himwth
the evidence in hand, and explained that this case
which originated in 1983, was going back to trial.
Agent Asbery inquired as to whether any  new
technol ogies had devel oped, such that additiona
testing should be conpleted. Agent Havekost expl ai ned
that 1CP was a newer analysis that permitted testing
of two additional elements — bismuth and silver.
Subsequently, Agent Havekost retrieved the sanples and
conducted his own neutron activation analysis as well
as the newer |CP analysis. H's ultimte conclusion
was that the neutron activation and |ICP analyses he
conducted, which chemcally conpared the elenents of
ant i nony, copper, ar seni c, bi smut h, and silver,
revealed no difference in the sanples, such that the
sanples originated from a commobn source. [R2 Pages:
1066-1071] .

Essentially, CCRC nmmintains that Agent Havekost’s
testi nony went wunchallenged, particularly the aspect
of his testinony dealing wth the chance that another
box of bullets would have the sanme, materially
i ndi stingui shabl e | evel s of the five chem cal
el ements. CCRC also takes issue with Agent Havekost'’'s
testinony of R2, page 1083. CCRC asserts that defense
counsel should have, at the very least, hired a
netal lurgist to advise him regarding the significance
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of another match. In support of this argument, CCRC
at the evidentiary hearing, presented the testinony of
Dr. Erik Randich, a nmetallurgist enployed at Livernore

Nat i onal Laboratori es. He testified, 1in pertinent
part, that Agent Havekost’'s opinion — the sanples
originated from a commopn source —is erroneous unless
that source is unique. In short, Dr. Randich would

correct the statenent to indicate that they could have
cone fromthe same source. [Pages: 439-443].

The record reflects that Agent Havekost addressed
this issue on direct-exam nation. According to Roy
Cone’s trial testinony, the unfired cartridges that
conprised one of the two sanples, the other being the
bull et fragnent extracted from the victim were at
| east eleven years old. [R2 Pages: 890-892]. Agent
Havekost expl ained that the chances of finding a box
that was purchased or manufactured say, a year ago
with the sane conpositional make-up would be, in his
opinion, “very unlikely.” He opined that as tine
progresses, the chances of finding another box wth
the sane conpositional make-up beconmes less and |ess
renmote, and that the chance of finding such “would be
an i nsurnountable job.” [R2 Pages: 710-711].

Mor eover, Agent Charles Peters, the 27-year
veteran F.B.1. laboratory technician, testified at the
evidentiary hearing. As a rebuttal witness to Dr.
Randi ch, he explained that Agent Havekost, in 1974,
took sanples from the nelting pot at Wnchester-
Western and from three different billets [sic]
conpared them and found them to be honpbgenous as to
their contents. Agent Peters indicated that he
reviewed the trial testinmony of Agent Asbery and Agent
Havekost, and that based on his expertise, neither of
those Agents msled or exaggerated the relevance of
the | ead conparison analysis. [R2 Pages: 522-523].

Sanders testified that he did, in fact, consult
an expert in the area to assist him with the |ead
conparison testinony. State’s Ex. 24, which is a
Motion for Costs of Expert, confirns that he sought
costs for “experts on ballistics and fingerprinting to
aid in trial preparation,” and State’'s Ex. 23 confirns
that he hired a firearns expert. In particular,
Sander s i ndi cat ed t hat he cal |l ed an expert
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cl eari nghouse, and was referred to a qualified expert
in the area. He recalled “lI just wanted to see if
there was any way —if he [his expert] saw any way |
could challenge what they did or the conclusions they
reached, at the very least, wth respect to that |ead
anal ysis testinony they gave.” He further testified
“lI sent that [F.B.l. reports on |ead conparison tests
as furnished in discovery] to him [his expert] and
asked him —explained to him what the case was about
and asked him whether he saw any problens wth what
the F.B.1. expert had done and what he had concl uded.
And he called ne back sonetime later, as best |
recall, and said sonething to the effect that he
didn't see any problem with it.” Finally, Sanders
indicated that he conducted research at Stetson
College of Law to familiarize hinmself wth neutron
activation analysis. [Pages: 672-676; 678-681].

* * *

The court was unable to find any testinony or
evi dence offered at the evidentiary hearing concerning
Sanders’ failure to hire a chem cal residue expert.
At the evidentiary hearing, Dr. Randich discussed, in
detail, the bullet Iead conparison testing and how
Agent Havekost’'s opinion at trial was “flawed.” He
did not, however, offer testinobny on the testing that
determned lead to be present on the victinms sweater
and t-shirt, and on the defendant’s jeans. Therefore,
to the extent it is distinct, the chemcal residue
expert claim shall be deened abandoned. Anderson, 822
So. 2d at 1266-67.

(PG R V22/R4102- 4104)

Appel l ate counsel cannot be considered ineffective

for

failing to raise issues which were not properly raised at trial

or

877

preserved for review. See, Wight v. State, 857 So. 2d 861

(Fla. 2003). Nor can appellate counsel be deened

ineffective for failing to raise non-neritorious clains

appeal, or clains that do not amount to fundanental error.

41
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Happ v. More, 784 So. 2d 1091 (Fla. 2001).

Fal se “alibi” Testinony

Trial counsel nmade a strategic decision in this case, see,

Florida v. N xon, 125 S. Ct. 551 (2004), ethically declining to

present false alibi testinony. Now, Smth asserts that
appel l ate counsel should have asserted on direct appeal that
Smith was precluded from presenting his “own” wtnesses to
present Smith's false alibi. Smith was not entitled to hybrid

representation, MKaskle v. Wggins, 465 U S. 168, 183 (1984),

nor was he entitled to a “license to lie. Appel | at e counsel
was not ineffective in failing to present an unpreserved issue
or an issue which is patently without nerit.

Def endant ' s Absences

Again, Smth asserts a claim of ineffective assistance of

appel l ate counsel based on an unpreserved issue. In Wight,

supra, this Court addressed, and denied, a simlar habeas claim

In affirmng the denial of Wight's first
postconviction notion, we adopted the trial court’s
witten order which stated that a claim involving
Wight's absence from the courtroom while the Court
communi cated with the jurors should have been raised
on direct appeal. See Wight v. State, 581 So.2d 882,
885-86 (Fla.1991). However, there was no objection at
trial to the procedure that was utilized in answering
the jury's inquiry. Therefore, appellate counsel was
not ineffective for failing to raise an unpreserved
i ssue. See Freeman v. State, 761 So.2d 1055 (Fla.
2000) .

Wi ght, 857 So.2d at 874-876
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Under Florida law, this issue nust be preserved by an

obj ecti on. See, Carmichael v. State, 715 So. 2d 247 (Fla.

1998); see also, Cole v. State, 701 So. 2d 845, 850 (Fla. 1997);

G bson v. State, 661 So. 2d 288 (Fla. 1995). In fact, this

Court has rejected the claim that appellate counsel can be
deenmed ineffective for failing to claim that the denial of the

right to be present is fundanental error. See, Rutherford v.

Mbore, 774 So. 2d 637, 647 (Fla. 2000).
Moreover, under both Florida and federal |aw, a defendant

must show that “his presence ha[d] a relation, reasonably

substantial, to the fullness of his opportunity to defend
against the charges,” and that his presence would not be
“usel ess, or the benefit but a shadow.” Kentucky v. Stincer,

482 U.S. 730, 745 (1987) (quoting Snyder v. Massachusetts, 291

U S. 97, 105-07 (1934)); Francis v. State, 413 So. 2d 1175, 1177

(Fla. 1982). Because the clains regarding Smth's absence were
unpreserved and there was no showing of a benefit from Smith's
presence, Smith cannot denonstrate entitlenent to any relief

under Strickl and. Furthernmore, in Ome v. State, 30 Fla. L.

Weekly S127 (Fla. Feb. 24, 2005), this Court recently denied
habeas relief to another capital defendant asserting a simlar

claim In One, this Court stated, in pertinent part:
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Absence from Critical Stages of Trial

Ornme clains appellate counsel was ineffective for
failing to raise on appeal the fact that he was
involuntarily absent from two bench conferences which
he clains were critical stages of his trial. He
further argues the issue should have been raised on
appeal, although not preserved by objection, because

the issue anpbunts to fundanental error. At one
conference, the State and defense counsel agreed upon
penal ty phase instructions. At anot her conference,

the trial court denied one of One’s proposed jury
instructions. [FN3] W deny relief because counsel is
not ineffective for failing to raise nonpreserved,
nonf undament al i ssues.

A defendant has a constitutional right to be
present at all “crucial stages of his trial where his
absence m ght frustrate t he fairness of t he
proceedings.” Grcia v. State, 492 So. 2d 360 (Fla.
1986) . However, the right “does not confer upon the
defendant the right to be present at every conference
at which a nmatter pertinent to the case is discussed,
or even at every conference with the trial judge at
which a matter relative to the case is discussed.”
United States v. Vasquez, 732 F.2d 846, 848 (11th Gir.
1984); see also Rutherford v. WMore, 774 So. 2d 637
(Fla. 2000); Cole v. State, 701 So. 2d 845 (Fla. 1997)
(finding that the constitutional right to be present
does not extend to conferences involving purely |ega
matters because the defendant’s presence would be of
no assistance to counsel). Furthernore, O ne has not
shown that anything discussed during the bench
conferences required his consultation. He has failed
to denonstrate any prejudice from his absence. Thus,
he has not shown that his failure to be present at the
bench conferences affected the validity of the trial
itself to the extent that the verdict could not have
been obt ai ned. Appel | ate counsel was not ineffective
for failing to raise a claim that was not preserved
for appeal and that did not anmount to fundanental
error.

Onmne v. State, 30 Fla. L. Wekly S127 (Fla. Feb. 24,

2005) (footnote onmtted).
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CLAI M |V

THE RI NG CLAIM

Lastly, Smth challenges the validity of his death sentence
by arguing that Florida s capital sentencing statute is

unconstitutional under Ring v. Arizona, 536 U S. 584, 153 L. Ed.

2d 556, 122 S. C. 2428 (2002). Smth’s Rng claimis both
procedurally barred and al so wi thout nerit.

The purpose of a wit of habeas corpus is to inquire into
the legality of a prisoner’s present detention. Wight .
State, 857 So. 2d 861, 874 (Fla. 2003), citing MCrae V.

Wai nwright, 439 So. 2d 868 (Fla. 1983). Habeas corpus shoul d

not be used as a vehicle for presenting issues which should have
been raised at trial and on direct appeal or in postconviction
proceedi ngs. 1d. Smth’s request for habeas relief nust be
deni ed inasmuch as his current claimis not properly raised in
the instant petition, does not apply retroactively, IS
procedurally barred, wthout nerit and is inapplicable to
Smth's death sentence.

None of the petitioner’s current conplaints were raised at
trial and direct appeal. Therefore, they are procedurally
barred. The claim that Florida s death penalty sentencing
statute violates the Sixth Amendnent right to a jury trial has

been avail able since petitioner’s trial and sentencing, but was
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never asserted as a basis for relief. Since Smth did not raise
this claimat trial and on direct appeal, it is now procedurally

barr ed. See, Parker v. State, 790 So. 2d 1033, 1034-35 (Fla.

2001) (denying claimunder Apprendi v. New Jersey, 530 U S. 466,

120 S. . 2348, 147 L.Ed.2d 435 (2000) as not properly preserved

for appellate review); Finney v. State, 831 So. 2d 651, 657

(Fla. 2002) (ruling that because Finney could have asserted that
Florida’s capital sentencing statute was unconstitutional on
direct appeal his claim was procedurally barred on post-

conviction notion); Floyd v. State, 808 So. 2d 175 (Fla. 2002)

(claimthat Florida's death penalty statute is unconstitutional
is procedurally barred because it should have been raised on

direct appeal); Arbelaez v. State, 775 So. 2d 909, 919 (Fl a.

2000) (challenges to the constitutionality of Florida' s death

penalty schene should be raised on direct appeal); Swafford v.

State, 828 So. 2d 966 (Fla. 2002) (observing that habeas
proceedi ngs cannot be used for second appeals). See al so,

Turner v. Crosby, 339 F.3d 1247 (11th Cir. 2003) (ruling that

capital defendant’s Ring claim was procedurally barred because
Turner never clainmed, in state court, that Florida' s capital
sentencing structure violated his Sixth Amendnent right to a

trial by jury).
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Like his Ring claim Smth did not previously assert, at
trial and direct appeal, any claimthat his indictnment allegedly
failed to include all of +the elenents of <capital nurder
Accordingly, this claimis also procedurally barred. See Smth
v. State, 445 So. 2d 323, 325 (Fla. 1983) (holding that Smth’'s
claimthat he was deprived of due process by the state’s failure
to provide notice of the aggravating circunstances upon which it
intended to rely was procedurally barred in postconviction

pr oceedi ng) . In Kornondy v. State, 845 So. 2d 41 (Fla.), cert.

denied, 124 S. C. 392 (2003), this Court ruled that the absence
of notice of the aggravating factors the State will present to
the jury and the absence of specific jury findings of any
aggravating circunstances does not violate the dictates of Ring
This Court also held that a special verdict form indicating the
aggravating factors found by the jury is also not required by

the decision in R ng. Accord, Fennie v. State, 855 So. 2d 597

(Fla. 2003) (rejecting Fennie’'s claim that Florida s death
penalty statute was unconstitutional because it fails to require
aggravators to be charged in the indictnent, subnmtted to a

jury, and proven beyond a reasonable doubt); Blackwelder v.

State, 851 So. 2d 650 (Fla. 2003) (specifically rejecting
Bl ackwel der’ s argunent that aggravating circunstances nust be

alleged in the indictnent, submtted to the jury, and
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individually found by a wunaninous jury verdict); Porter v.
Crosby, 840 So. 2d 981, 986 (Fla. 2003) (rejecting argunent that
aggravating circunstances nust be alleged in the indictnent,
submtted to the jury, and individually found by a unaninous
jury verdict).

Assum ng, arguendo, that R ng has any effect on Florida's
capi tal sent enci ng structure, Ri ng S not applicabl e

retroactively to Smth' s case. See, Schriro v. Sumerlin, 124

S. . 2519 (2004) (holding that Ring does not apply

retroactively); Kokal v. State, 2005 Fla. LEXIS 6, 42-43 (Fla.

January 13, 2005) (Pariente, C. J., specially concurring, stating
“A majority of this Court has now concluded that Ring does not
apply retroactively in Florida to cases that are final, under

the test of Wtt v. State, 387 So. 2d 922 (Fla. 1980). See,

Monlyn v. State, 2004 Fla. LEXIS 2170, 29 Fla. L. Wekly S741,

S743-44  (Fl a. Dec. 2, 2004) (Pariente, CJ., specially
concurring, with  Quince, J., concurring) (Cantero, J.,
concurring, with Wells and Bell, JJ., concurring). Accordingly,
[ def endant ’ s] Ri ng claim S procedural |y barred in

post convi ction proceedings.”)
Finally, this Court consistently has rejected Ring clains.

See, Bottoson v. Moore, 833 So. 2d 693 (Fla.), cert. denied, 537

U S 1070, 154 L. Ed. 2d 564, 123 S. C. 662 (2002); King v.
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Moore, 831 So. 2d 143 (Fla.), cert. denied, 537 U S 1067, 154

L. Ed. 2d 556 (2002); Dillbeck v. State, 882 So. 2d 969, 976

(Fla. 2004). Furthernore, one of the aggravating circunstances
found by the trial <court in this case was Smth s prior
conviction of a violent felony, “a factor which under Apprend

and Ring need not be found by the jury.” See, Dufour v. State,

2005 Fla. LEXIS 691, 83-84 (Fla., April 14, 2005), citing Jones
v. State, 855 So. 2d 611, 619 (Fla. 2003); see also Doorbal, 837
So. 2d at 963 (rejecting Ring claimwhere one of the aggravating
circunstances found by the trial judge was defendant’s prior

conviction for a violent felony), cert. denied, 539 U S. 962

156 L. Ed. 2d 663, 123 S. Ct. 2647 (2003). Smith's final habeas
claim based on Ring, is both procedurally barred and wthout

merit.

CONCLUSI ON

Petitioner’s habeas clains are not properly raised in the
instant petition, do not apply retroactively, are procedurally
barred, and wthout nerit. The instant petition should be

deni ed.
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