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STATEMENT OF THE CASE AND FACTS 
 

 In case no. 97-17643, Eleventh Judicial Circuit, Marc Jean 

Paul was charged with one count of armed robbery and one count 

of false imprisonment.  In case no. 97-17639, he was charged 

with two counts of robbery using a deadly  weapon or firearm. In 

case no. 97-15873, he was charged with one count of burglary 

with an assault or battery, one count of kidnapping with a 

weapon, and one count of armed robbery. In case no. 97-17225, he 

was charged with one count of armed robbery. (R. 77-97).  

 The defendant accepted a plea offer from the State of 18 

years state prison, with a nine year mandatory minimum sentence, 

to resolve all four of his pending cases. (R. 56-75).  At the 

time of the plea, the defendant’s guidelines scoresheet resulted 

in a sentence range of 26 years to 43 years and eight months. 

(R. 3).  

 In July 2002, the defendant filed a motion for post-

conviction relief pursuant to Rule 3.850, Florida Rules of 

Criminal Procedure. (R. 16, et seq.).  In that motion, he 

claimed that he was entitled to relief pursuant to Heggs v. 

State, 759 So. 2d 620 (Fla. 2000).  He further alleged “that 

under the 1994 guidelines, the sentencing range would have been 

from 131.2 (10.9) years to 202 (16.3) years in prison.” (R. 22; 

Motion, p. 7).  
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 The record which was before the Third District Court of 

Appeal below does not contain any proffered scoresheet under the 

1994 guidelines.  The defendant’s post-conviction motion did not 

include any calculations reflecting how the defendant determined 

that the sentence under the 1994 guidelines would have a range 

of 10.9 – 16.3 years.   

 The trial court denied the motion for post-conviction 

relief, stating: “The CourtS interpreting the decision in Heggs 

have consistently ruled that if a Defendant was given a 

departure sentence, either above or below the guidelines, that 

the Defendant is not entitled to be resentenced under Heggs, as 

they were not adversely affected by the amendments.” (R. 3).  

The trial court’s order noted that the 18 year sentence which 

had been imposed through a plea agreement “was below 

guidelines.” (R. 3).  

 On appeal to the Third District Court of Appeal, the 

defendant argued that his plea was involuntary, “because he 

relied on the unconstitutional 1995 guidelines in his 

negotiation.” (R. 100).  The Third District affirmed the order 

denying post-conviction relief: “This court has held that a 

defendant is not entitled to relief under Heggs on an 

involuntariness theory.  Foster v. State, 794 So. 2d 731 (Fla. 

3d DCA 2001).  As we did in Foster, we certify direct conflict 
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with Murphy v. State, 773 So. 2d 1174 (Fla. 2d DCA 2000), and 

Mortimer v. State, 770 So. 2d 743 (Fla. 4th DCA 2000).” (R. 100).  
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SUMMARY OF ARGUMENT 

 The record before both this Court and the Third District 

contains only an allegation that the sentence of 18 years that 

was imposed pursuant to a plea would not have been within the 

recommended range of the 1994 guidelines.  The record before 

both this Court and the Third District is therefore insufficient 

for the purpose of determining whether the defendant is entitled 

to any relief based on Heggs v. State, 759 So. 2d 620 (Fla. 

2000), as construed by this Court in Banks v. State, 887 So. 2d 

1191 (Fla. 2004).  The case should therefore be remanded to the 

District Court of Appeal with directions to further remand the 

case to the trial court, to make the appropriate determination 

as to what the defendant’s sentence would be under the 1994 

guidelines and to then evaluate the case in light of Banks.  
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ARGUMENT 

I. THE RECORD DOES NOT DEMONSTRATE THAT 
THE PETITIONER IS ENTITLED TO RELIEF 
UNDER HEGGS.  
 

 In Heggs v. State, 759 So. 2d 620 (Fla. 2000), this Court 

invalidated the 1995 sentencing guidelines based on a single 

subject violation of the Florida Constitution.  This Court 

recognized, at that time, that only those who had been adversely 

affected by reliance on the validity of the 1995 guidelines 

might be entitled to relief.  

 More recently, this Court, in Banks v. State, 887 So. 2d 

1191, 1194 (Fla. 2004), clarified the effect of Heggs:  

. . . Hence, under Heggs, if a sentence 
imposed under the 1995 guidelines could have 
been imposed under the 1994 guidelines 
(without a departure), then that defendant 
is not entitled to relief.  Heggs imposes a 
bright-line test that precludes individuals 
from challenging their plea agreements when 
the sentences imposed pursuant to those 
agreements could have been imposed under the 
1994 guidelines without a departure.  
 

 In the instant case, the defendant, pursuant to a plea, 

received a sentence of 18 years incarceration, where the 1995 

guidelines had resulted in a range of 26 years – 43 years.  The 

defendant, in his 3.800 motion to correct illegal sentence, 

alleged “that under the 1994 guidelines, the sentencing range 

would have been from 131.2 (10.9) years to 202 (16.3) years in 

prison.” (R. 22; Motion, p. 7).  
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 While the defendant effectively alleges that his 18-year 

sentence would require an upward departure under the 1994 

guidelines, and that he would therefore be entitled to relief 

under Banks and Heggs, the record before this Court and the 

Third District Court of Appeal is insufficient to establish an 

entitlement to any such relief.  

 Neither the record in this Court nor in the Third District 

Court of Appeal contains any 1994 guidelines scoresheet.  

Furthermore, neither the trial court nor the Third District 

Court of Appeal has approved any calculations under the 1994 

guidelines scoresheet.  The defendant’s allegation, in the 3.800 

motion, that the 1994 guidelines would result in a maximum 

recommended range of 16.3 years is simply an allegation, which 

has not been approved by any lower court on the basis of a 

review of the scoresheet.  

 Accordingly, while it is possible that the defendant may be 

entitled to relief under Banks and Heggs, the record before this 

Court and the Third District Court of Appeal is insufficient to 

enable this Court to make that determination.  Therefore, this 

Court should remand this case to the Third District Court of 

Appeal, with directions to that Court to further remand the case 

to the trial court, for the purpose of having a judicial 

determination by the trial court as to the appropriate scoring 

of the 1994 guidelines scoresheet.  If the trial court then 
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finds that the sentence imposed under the 1994 guidelines could 

not have been imposed absent an upward departure, then the 

defendant should be granted relief under Heggs.  
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CONCLUSION 

 Based on the foregoing, this case should be remanded to the 

lower courts with directions to determine whether the sentence 

imposed herein could have been imposed under the 1994 guidelines 

without an upward departure.  

      Respectfully submitted,  

      CHARLES J. CRIST, JR.  
      Attorney General  
 
 
 
 
      __________________________________ 
      RICHARD L. POLIN  
      Florida Bar No. 0230987  
      Bureau Chief, Criminal Appeals  
      Office of the Attorney General  
      Department of Legal Affairs  
      444 Brickell Avenue, Suite 950  
      Miami, Florida 33131 
      (305) 377-5441 
      (305) 377-5655 (fax)  
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