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PRELI M NARY STATENMENT

Appellant, the State of Florida, is the prosecution in the
trial court and was the petitioner in the Fourth District Court
of Appeal. Appellant will be referred to herein as “appell ant”
or “the State.” Appellee, Brunel Hosty, is the defendant in the
trial court and was the respondent in the Fourth District Court
of Appeal. Appellee will be referred to as “appellee.”

The record in this case consisted of the exhibits attached
to the State’s petition for wit of certiorari. In this brief,
the exhibits attached to the State’'s petition for wit of

certiorari will be cited as “Pet. Ex.”



STATEMENT OF THE CASE AND FACTS

Appellee is charged with commtting sexual battery upon
Tiffany Sinpkins (the victim, a nentally defective person
twel ve years of age or ol der. (Pet. Ex. 1). Al t hough the
victimwas twenty-three years of age at the tinme of the offense,
the State argued she had the nmentality of a ten-year-old. (Pet.
Ex. 2, p. 7, 9). The State initially filed a notice of intent
to utilize the victinis statenents to her teachers and to | aw
enforcenent pursuant to section 90.803(23) of the Florida
Statutes. 1d. at 9-10. The trial court heard argunent on the
issue and struck the State’'s notice w thout prejudice, thus
permtting the filing of a new notice under section 90.803(24).
Ld. at 19-20.

On April 29, 2002, the State filed the notice of intent to
use the victims hearsay statenents pursuant to the disabled
adul t hearsay exception contained in section 90.803(24). (Pet.
Ex. 3). On May 6, 2002, appellee filed a notion to strike the
State’s April 29, 2002 notice. (Pet. Ex. 4). Appellee argued
t hat section 90.803(24) was unconstitutional in light of this

Court’s decision in Conner v. State, 748 So. 2d 950 (Fla. 1999).

ld. On May 30, 2002, a hearing was held on the matter. (Pet.
Ex. 5).

At the May 30, 2002 hearing, appellee argued that section
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90. 803(24) was unconstitutional when appliedto disabled adults.
Ild. at 5-7. Appel | ee argued that sonmeone with a broken or
sprai ned ankle would qualify as a disabled adult under section
90.803(24). 1d. at 8-9. Appellee argued the “disabled adult”
hear say exception was too broad. 1d. at 9. 1In response to this
argument, the State requested the opportunity to present
rel evant evidence to denonstrate there were sufficient indicia
of reliability to admt the victims hearsay statements into
evidence. 1d. at 12-13, 20. The trial court denied the State’s
request to present relevant evidence on the issue, over the
State’s protestations. Id. at 22-25. The trial court
subsequently entered a witten order declaring section
90. 803(24) unconstitutional. (Pet. Ex. 6).

In response to the trial court’s order declaring section
90. 803(24) wunconstitutional, and its denial of the State’'s
request to present relevant evidence on the issue, the State
filed a petition for wit of certiorari with the Fourth District

Court of Appeal. In State v. Hosty, 835 So. 2d 1202, 1204 (Fl a.

4t h DCA 2003), the Fourth District denied the State’s petition
for writ of certiorari and “agree[d] with the trial judge that
the section 90.803(24) provision for disabled adults suffers
from the same constitutional shortcom ngs identified by the

suprenme court in Conner with respect to the elderly person
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exception to the hearsay rule.”

Even t hough the Fourth District agreed with the trial court
that the section 90.803(24) disabled adult hearsay excepti on was
unconstitutional, it certified a question of great public
i nportance to this Court. Under Florida Rule of Appellate
Procedure 9.030(a)(1)(A)(ii), this Court shall review decisions
of district courts of appeal declaring invalid a state statute.
This direct appeal followed because the decision in Hosty held
t he di sabled adult hearsay exception in section 90.803(24) was

unconstitutional.! 1d.

'The State also filed a Notice to Invoke Discretionary
Jurisdiction due to the Fourth District’s certification of a
question of great public inportance.
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SUMVARY ARGUNMENT

Point |I. This Court should reverse the Fourth District’s
opinion in this case because the trial court refused to provide
the State an opportunity to establish a factual predicate. The
trial court’s refusal to (1) permt the State to present
evidence on this matter, and (2) apply the provisions of section
90.803(24) to the facts in this case, violated the fundanent al
maxim of judicial restraint that courts should not decide
constitutional 1ssues unnecessarily. The trial court should
have addressed the constitutionality of section 90.803(24) if,
and only if, it conducted a proper analysis and found that the
victims statenments satisfied the applicable indicia of
reliability and other requirenments under section 90.803(24).
The trial court and the Fourth District Court of Appeal

m sinterpreted this Court’s decision in Conner v. State, 748 So.

2d 950 (Fla. 1999), and inproperly disregarded their duty to
construe section 90.803(24) to be constitutional if possible.
If the victiminthis case testifies, the disabled adult hearsay
exception in section 90.803(24) is clearly constitutional from
a Confrontation Clause standpoint because appellee would have
the ability to cross-exam ne the declarant. Finally, the | ower
courts erred in this case because they did not consider whether

a portion of section 90.803(24) could be severed to preserve the
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validity of the statute.

Point II. The Fourth District’s reasoning in Hosty is flawed
because it makes nunmerous sweeping conclusions that are not
based upon any evidence or applicable authority. Specifically,
the Fourth District’s opinion comments on (1) the “broadness” of
t he cl ass of disabled adult declarants under section 90.803(24),
(2) the scope of testinmony adm ssible under the disabled adult
hearsay exception in section 90.803(24), (3) the ability of a
court to fornmulate a list of perm ssible considerations that
woul d ensure the reliability of the victimin this case, and (4)
the applicability of the policies behind the child victim
hearsay exception to the victim in this case, but does not
provi de any evidence or pertinent authority to support such
conment s. The Fourth District’s decision in Hosty should be
reversed because it is based upon specul ati on, supposition, and

conj ecture rather than evidence and controlling authority.



ARGUMENT
PO NT |
THE LOVNER COURTS DI SREGARDED WELL- SETTLED
PRI NCI PLES OF FLORI DA LAW AND ERRONEOUSLY
ANALYZED THE DI SABLED ADULT HEARSAY EXCEPTI ON
I N SECTI ON 90. 803( 24)

During the May 30, 2002 hearing on appellee’s nmotion to
strike, which requested the trial court to declare section
90.803(24) unconstitutional, the trial court thwarted the
State’s attenmpt to lay a proper factual basis in this case.
(Pet. Ex. 5, p. 22-25). The State specifically argued that a
factual basis was necessary in order to deternm ne whether the
victims statenents satisfied the applicable indicia of

reliability. ld. at 5, 16-17, 22-25. The State pointed out

that this Court’s decision in Conner v. State, 748 So. 2d 950

(Fla. 1999), addressed the facts therein when conducting its
anal ysi s. Id. at 19-22. Furthernmore, the decision in Conner
relied onits facts when it conpared section 90.803(24) with the
child victim hearsay exception in section 90.803(23).2 1d.
The State argued that a factual basis for its request to use
the victims statenents pursuant to section 90.803(24) was

necessary for the appellate courts to conduct a neaningful

2This Court held that the child victimhearsay exception
was constitutional in State v. Townsend, 635 So. 2d 206 (Fla.
1994).
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review of the trial court’s ruling in this case. |d. at 23-24.
The trial court, however, refused to provide the State an
opportunity to establish a factual predicate in this case. 1d.
at 1-28. Furthernore, the trial court did not anal yze whet her
the victims statenments satisfied the applicable indicia of
reliability. 1d. Finally, the trial court denied the State’'s
request to apply the provisions of section 90.803(24) to the
facts in this case and held the di sabl ed adult hearsay exception
in section 90.803(24) was unconstitutional. 1d. at 20-27; (Pet.
Ex. 6).

The trial court’s refusal to permt the State to present
evidence on this matter, and apply the provisions of section
90.803(24) to the facts in this case, violated the fundanental
maxi m of judicial restraint that “‘courts should not decide

constitutional issues unnecessarily.’” State v. Efthin adis,

690 So. 2d 1320, 1322 (Fla. 4th DCA 1997)(citation omtted). It
is clear that under Florida |law, “a court has a duty to refrain

from passing on the validity of a statute if the case can be

properly deci ded on another ground.” Victer v. State, 174 So.

2d 544, 545 (Fla. 1965)(footnote omtted); see also Buckhalt v.

McGhee, 632 So. 2d 120, 121 (Fla. 1st DCA 1994) (“Florida courts
must avoid passing on the constitutionality of a statute if it

is possible to resolve the case on other grounds.”). If the
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trial court applied the provisions of section 90.803(24) to the
facts of +this case and determ ned whether the victims
statenments satisfied the applicable indicia of reliability,? it

coul d have refrained from passing on the constitutional issue.

Despite the well -established concept in Florida lawthat “a
court has a duty to refrain from passing on the validity of a
statute if the case can be properly decided on another ground,”
the Fourth District held that “there was no need to establish a
factual basis for the application of the statute in this case,
since the challenge to the statute was that it was facially
unconstitutional.” Victer, 174 So. 2d at 545; Hosty, 835 So. 2d
at 1205. The Fourth District’s holding in Hosty overl ooks the
fundanment al judicial maxi mthat courts nust avoid passing on the
constitutionality of a statute if it is possible to resolve the
case on ot her grounds and suggests that this Court’s decisionin
Victer is inapplicable whenever soneone clains a statute is
facially unconstitutional. The trial court in this case should
have addressed the constitutionality of the statute if, and only

if, it conducted a proper analysis and found that the victinms

31f the trial court conducted a proper analysis and found
that the victims statenents did not satisfy the applicable
indicia of reliability and other requirenments under section
90.803(24), then the trial court did not have to entertain the
constitutional issue in this case.
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statenments satisfied the applicable indicia of reliability and
ot her requirenmnents under section 90.803(24). Accordingly, this
Court should reverse the Fourth District’s decision, remand the
case to the trial court, and direct the trial court to allowthe
State to present evidence on this matter and apply the
provi si ons of section 90.803(24) of the Florida Statutes to the
facts in this case.

The trial court and the Fourth District Court of Appea
m stakenly interpreted this Court’s decision in Conner and
di sregarded their duty to “construe [section 90.803(24)] as to
cause it to be constitutional if possible to do so.” State v.
Leone, 118 So. 2d 781, 785 (Fla. 1960). Judge Cope’s di ssenti ng

opinion in State v. Brocca, No. 3D02-2652 (Fla. 3d DCA Apr. 16,

2003), points out that the first question to be addressed under

the United States Supreme Court’s decision in |daho v. Wi ght,

497 U.S. 805, 814-815 (1990)(citation omtted), is whether the
hearsay declarant wll testify. If the hearsay decl arant

testifies, there is no Confrontation Cl ause i ssue. W.ight, 497

U.S. at 814-815; Felder v. State, 767 So. 2d 1267 (Fla. 3d DCA
2000) (defendant’s reliance on Conner was m splaced when the
victimse testified at trial and were subject to cross-
exam nati on). Furthernore, Judge Cope’s dissent in Brocca

astutely recogni zes:



The Conner opinion is being interpreted by the
majority and by the Fourth District as having struck
down the elderly person hearsay exception in its
entirety. State v. Hosty, 28 Fla. L. Wekly D 160
(Fla. 4" DCA Jan. 2, 2003); mmjority opinion at 2
(follow ng Hosty). That is not a correct reading of
Conner, and conflicts with Felder v. State, 767 So. 2d
at 1267.

The facts of the Conner case involved an elderly
victim who was unavail able to testify at trial. The
el derly victimdied before the trial took place. 748
So. 2d at 953. The entire discussion in Conner was
whet her there were sufficient indicia of reliability
to allowthe elderly victim s hearsay statenents to be
admtted into evidence--given that the victimhinself
was unavailable. In that context, the court held the
el derly person hearsay exception unconstitutional.

Under another part of the statute, however,
elderly person hearsay is also admssible if the

hearsay declarant testifies at trial. |[If the elderly
victimtestifies at trial then thereis, of course, no
Confrontation Clause objection. ldaho v. Wight, 497

U S. at 814. This court has already so held. FEelder
v. State, 767 So. 2d at 1267.

It is plainthat in speaking as it did, the Conner
court only intended to address the i ssue presented--an
unavail able elderly declarant--and did not reach a
guestion not before it: the appropriate anal ysis where
the elderly victimactually testifies at trial.
Brocca, No. 3D02-2652, *4.

In this case, the trial court and the Fourth District both
succunbed to the pitfalls articul ated by Judge Cope’s dissent in
Brocca. Under section 90.803(24)(a)2.a. of +the Florida

Statutes, a disabled adult’s hearsay statenment may be adni ssi bl e

if the declarant testifies at trial. Since the record in this
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case indicates that the victimis conpetent to testify, she may
be called as a witness at trial. (Pet. Ex. 5, p. 14-15). |If
the victimin this case testifies, the disabled adult hearsay
exception is clearly constitutional froma Confrontation Cl ause
st andpoi nt. Wight, 497 U S. at 814; Felder, 767 So. 2d at
1267; Brocca, No. 3D02-2652 (Cope, J., dissenting). Thus, the
| ower courts in this case erroneously overlooked their duty to
“construe [section 90.803(24)] as to cause it to Dbe
constitutional if possible to do so.” Leone, 118 So. 2d at 785.

The lower courts also erred in this case because they did
not consi der whether a portion of section 90.803(24) could be
severed to preserve the validity of the statute. “Severability
is a judicial doctrine recognizing the obligation of the
judiciary to wuphold the <constitutionality of |egislative
enact ment where it is possible to strike only the

unconstitutional portions.” Ray v. Mortham 742 So. 2d 1276,

1280 (Fla. 1999). As stated above, there are no Confrontation
Cl ause problens with the di sabl ed adult hearsay exception if the
declarant testifies at trial. Wight, 497 U S. at 814; FEelder,
767 So. 2d at 1267; Brocca, No. 3D02-2652 (Cope, J.,
di ssenting). Assunming for the sake of argunent that this
Court’s decision in Conner stands for the proposition that the

di sabl ed adult hearsay exception is unconstitutional when the
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decl arant is unavail able, the | ower courts shoul d have addressed
whet her the portion of the disabled adult hearsay exception
dealing with declarants who testify at trial was severabl e under

the test reiterated by this Court in Smth v. Departnent of

Ins., 507 So. 2d 1080, 1089 (Fla. 1987).4 Since all prongs of
the severability test reiterated in Smth would be satisfied in
this case, and the Legislature’ s “clear purpose in enacting the
statute” would remain after severing the portion of section
90. 803(24) dealing with unavail abl e disabled adult declarants,
the | ower courts erred by failing to sever the offending portion
of the statute fromthe valid portion of the statute concerning
statenents of disabled adults who testify at trial. See id.;

Ri chardson v. Richardson, 766 So. 2d 1036, 1041 (Fla. 2000).

Therefore, the Fourth District’s decisionin this case should be
reversed because it failed to sever the allegedly defective
portion of section 90.803(24) from the unquestionably valid

portion of the statute (concerning statenents of disabled adults

““\When a part of a statute is declared unconstitutional
the remai nder of the act will be permtted to stand provided:
(1) the unconstitutional provisions can be separated fromthe
remai ning valid provisions, (2) the |egislative purpose
expressed in the valid provisions can be acconplished
i ndependently of those which are void, (3) the good and the
bad features are not so inseparable in substance that it can
be said that the Legislature would have passed the one w t hout
the other and, (4) an act conplete in itself remains after the
invalid provisions are stricken.” Smth, 507 So. 2d at 1089
(citation omtted).
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who testify at trial).

Finally, the Fourth District’s opinion in Hosty overl ooks
the fact that section 90.803(24) nust be applied as it exists in
this case to assess the particularized guarantees of
trustwort hi ness sufficient to satisfy the Confrontati on Cl ause.

Wlliams v. United States, 704 F.2d 1222, 1226-1227 (11th Cir

1983). No assessnent can be made on other hypothetical
consi derations that are not applicable here because this case

does not inplicate overbreadth analysis since First Amendment

issues are not inplicated. United States v. Raines, 362 U S. 17

(1960); see also Schmtt v. State, 590 So.2d 404, 411 (Fla.

1991). The trial court and the Fourth District erred because
they did not apply section 90.803(24) as it exists in this case
to assess the particularized guarantees of trustworthiness
sufficient to satisfy the Confrontation Clause. Accordi ngly,
the Fourth District’s decision in Hosty should be reversed.
PO NT 11
THE DI SABLED ADULT HEARSAY EXCEPTION I N
SECTI ON 90. 803(24) OF THE FLORI DA STATUTES
| S CONSTI TUTI ONAL

In the trial court, the State filed a notice of intent to
utilize the victinms statenents to her teachers and to |aw

enforcement pursuant to section 90.803(24). (Pet. Ex. 3). The

State asserted that the victimis a twenty-four-year-old wonan
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who suffers froma nmental deficiency that restricts her ability
to performnornmal, daily activities. 1d. At the May 30, 2002
hearing, the trial court stated that the victim had the
mentality of a ten-year-old. (Pet. Ex. 5, p. 15). The victim
has an |.Q of 53, which places her within the range of mld
mental retardation. (Pet. Ex. 3).

Despite the State’ s protestations, thetrial court precluded
the State frompresenting evidence on this matter and refused to
review the applicable indicia of reliability as they relate to
this case. Instead, the trial court issued an order finding:
(1) the definition of “disabled person” found in section
90.803(24) was overly broad, (2) the scope of testinony
perm ssi bl e under section 90.803(24) is identical to the scope
of testinmony the Conner court found to be objectionable, and (3)
the disabled adult hearsay exception does not ensure the
reliability of hearsay statenents admtted at trial sufficiently
to overconme the presunptive unreliability of hearsay statenents.
(Pet. Ex. 6). Based upon these findings, the trial court
declared the disabled adult hearsay exception in section
90. 803(24) unconstitutional. |1d. The State filed a petition
for wit of certiorari with the Fourth District, which was
denied in Hosty.

There is a strong presunption in favor of t he
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constitutionality of statutes, and all doubt will be resolved in

favor of the constitutionality of a statute. State v. Kinner,

398 So. 2d 1360, 1363 (Fla. 1981). Courts are “obligated to
interpret statutes in such a manner as to wuphold their
constitutionality if it is reasonably possible to do so.”

Di ckerson v. State, 783 So. 2d 1144, 1146 (Fla. 4th DCA 2001).

The trial court’s order, and the Fourth District’s opinion in
Hosty, nust be reviewed with all doubts resolved in favor of
hol di ng section 90.803(24) constitutional. Kinner, 395 So. 2d
at 1363. Since the trial court (1) precluded the presentation
of evidence bel ow and (2) made no findings of fact, the proper

standard of review in this case is de novo.® Parker v. State,

No. SCO1-1013, *2 (Fla. Mar. 27, 2003).

The Fourth District’s opinion below®“agree[d] with the trial
judge that the section 90.803(24) provision for disabled adults
suffers fromthe sane constitutional shortcom ngs identified by
the suprene court in Conner with respect to the elderly person
exception to the hearsay rule.” Hosty, 835 So. 2d at 1204. The

State submts that the Fourth District’s reasoning in Hosty is

SAs set forth in Point | above, the trial court, and the
Fourth District, inmproperly declared section 90.803(24)
unconstitutional w thout attenpting to di scern whether the
victims statenents were adni ssible under the statute. See
Victer; Efthim adis.
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flawed. According to the Fourth District, the disabled adult
hearsay exception creates a class “broader than the class of
decl arants under section 90.803(23) that court approved in
Townsend - children ‘“with a physical, nental, enotional, or
devel opnental age of 11 or less.”” 1d. However, there is no
evidence in the record indicating that the class of disabled
adult declarants under section 90.803(24) is any broader than
the class of child victimdeclarants under section 90.803(23).

According to data fromthe 2000 United States Census, there
are approximately 43,800,00 children in this country
(approximately two mllion in Florida) who are el even years of
age or less.® See U S. Census Bureau, Census 2000 Profil e of
General Denographic Characteristics, Geographic Area: United
States, Tables DP-1 - DP-4; U.S. Census Bureau, Census 2000

Profil e of General Denographic Characteristics, Geographic Area:

®The U.S. Census statistics did not contain a category of
11 years of age or younger. Therefore, the total nunber used
in this Mtion was derived from addi ng the categories of
“under 5 years” with “5 to 9 years.” The nunber in the
category “10 to 14 years” was then divided by the nunber of
years in the set (5) to cone up with an average for each
specific age (10 year olds. 11 year olds, etc.). The nunber
of 10 year olds and 11 year olds was then added to the nunber
used above. A sim | ar nethodol ogy was used for the nunber of
persons over 18 years of age with a disability. The State
woul d point out that its use of these nunbers is for
illustrative purposes only.
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Fl orida, Tables DP-1 - DP-4.7 Approximately 15,000 children are
born in Florida each nonth, and “Florida's population of
children is growing at a rapid clip, outstripping the rate of
increase in adults.”® The plain | anguage of section 90.803(23)
makes the statute theoretically applicable to any of those
43, 800, 000 children (approximately two mllion of which reside
in Florida) eleven years of age or less. 1In addition, section
90. 803(23) also applies to the unknown multitude of children
over the “physical” age of eleven whose “nental, enotional, or
devel opnental age” is “11 or less.”

In contrast, data from the 2000 United States Census
reflects that there are approxi mately 45,500, 000 persons® over

t he age of eighteen in this country (approximtely three mllion

"For the convenience of the Court, the State has attached
an appendix to this Initial Brief which includes copies of the
appl i cable portions of the U S. Census information referred to
her ei n.

8See Alicia Caldwell, State Getting Younger., Census Says,
St. Petersburg Tines, March 31, 2001, at
http://ww. sptinmes. com
News/ 033101/ Census/ St ate_getting_younger.shtm .; Voices for
Florida’s Children, Trends for Kids: Key Trends Affecting the
Quality of Life for Children, Youth & Fanilies,
http://ww. fl oridakids.comtrends. htm

°Age questions are included in every 2000 U.S. Census
formwhile disability questions are included in one of every
six. The 2000 U. S. Census statistics regarding the nunber of
di sabl ed persons are based on sanpling data, whereas the
statistics regarding the nunmber of persons in the various age
categories are not.
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of which are in Florida) with a disability (nore than 17,900, 000
of which carry on the “mpjor life activity” of being gainfully
enpl oyed).® See U. S. Census Bureau, Census 2000 Profile of
General Denographic Characteristics, Geographic Area: United
States, Tables DP-1 - DP-4; U S. Census Bureau, Census 2000
Profil e of General Denographic Characteristics, Geographic Area:
Florida, Tables DP-1 - DP-4. It is unknown, however, whether
all of the persons falling into the U S. Census category of
“Wth a disability” would satisfy the definition of “disabled
adult” set forth in section 825.101(4). For exanple, a person
blind in one eye nmay be considered disabled under the U S.
Census category. The sanme individual, however, would not
satisfy the definition of “disabled adult” set forth in section
825.101(4) unless she was restricted in her ability to perform
the normal activities of daily |iving.

Despite the conplete | ack of evidence regarding the “broad
class” issue, the Fourth District’s opinion below erroneously
jumped to the conclusion that the class of declarants under
section 90.803(24) is broader than the class of declarants under
section 90.803(23). The State contends that the Fourth

District’s holding regarding this matter i s erroneous because it

10 Approxi mately 1,100, 000 of those with a disability in
Fl ori da are enpl oyed.
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is not supported by any evidence or other authority.
Furthernore, data fromthe U S. Census suggests that the nunber
of potential declarants under section 90.803(24) my be
remarkably simlar to, if not |ess than, the nunmber of potenti al
decl arants under section 90.803(23). Therefore, the Fourth
District’s conclusion that the disabled adult hearsay exception
creates a class broader than the class of declarants under
section 90.803(23) that this Court approved in Townsend is
i nproper because it is not based upon any evidence or other
authority.

The Fourth District’s opinion also states that the di sabl ed
adult hearsay exception under section 90.803(24) “*would be
broadly applicable to a wide variety of crines and is not
restricted to the [di sabl ed] abuse context.’” Hosty, 835 So. 2d
at 1204. This statenent fails to acknow edge that the scope of
testinmony admi ssible is nearly identical under both the child
victim hearsay exception and the disabled adult hearsay
exception. Contrary to the Fourth District’s conclusion, the
State contends the disabled adult hearsay exception is
applicable to the same variety of crimes as the child victim
hear say excepti on.

The child victim hearsay exception, which was held to be

constitutional in State v. Townsend, 635 So. 2d 949 (Fla. 1994)

-19-



and Perez v. State, 536 So. 2d 206 (Fla. 1988), is available to
descri be “any act of child abuse or neglect, any act of sexual
abuse against a child, the offense of child abuse, the offense
of aggravated child abuse, or any offense involving an unl awf ul
sex act, contact, intrusion, or penetration performed in the
presence of, wth, by, or on the declarant «child.” 8
90.803(23)(a), Fla. Stat. The disabled adult hearsay exception
is available to describe “any act of abuse or neglect, any act
of exploitation, the offense of battery or aggravated battery or
assault or aggravated assault or sexual battery, or any other
violent act on the declarant ... disabled adult.” 8§
90.803(24)(a), Fla. Stat. Under the child victim hearsay
exception, the broad category of “any act of child abuse or
neglect” includes “(a) [i]ntentional infliction of physical or
mental injury upon a child; (b) [a]n intentional act that coul d
reasonably be expected to result in physical or nmental injury to
a child; or (c) [a]ctive encouragenent of any person to commt
an act that results or could reasonably be expected to result in
physi cal or nental injury to a child.” § 827.03(1), Fla. Stat.
This definition of child abuse clearly enconpasses “the offense
of battery or aggravated battery or assault or aggravated
assault or sexual battery” as well as “any other violent act on

t he declarant” because such offenses qualify as “acts of child
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abuse.” The Fourth District’s opinion in Hosty overl ooks the
fact that a close review of section 90.803(23) and section
90. 803(24) reveal s that the di sabl ed adult hearsay excepti on has
a scope nearly identical to that of the child victim hearsay
exception.

The foll owi ng exanple denonstrates the simlarity between
t he scope of the disabled adult hearsay exception and the scope
of the child hearsay exception. A crimnal uses a crowbar
during a physical attack on a ten year-old child. The
crimnal’s actions constitute the crine of aggravated battery.
§ 784.045, Fla. Stat. The victin s hearsay statenents regarding
the attack may be adm ssi bl e under section 90.803(23) as an “act
of child abuse or neglect” because the definition of child abuse
enconpasses any “intentional infliction of physical or nental
injury upon a child.” § 827.03(1)(a), Fla. Stat. Simlarly, if
t he same suspect uses a crowbar during an attack on an ei ghteen
year-ol d di sabl ed person (which would constitute the crime of
aggravated battery), the victim s hearsay statenents regarding
the attack may be adni ssible under section 90.803(24). Thi s
exanpl e denonstrates, albeit sinmply, that the scope of the
di sabl ed abuse hearsay exception is nearly identical to the
scope of the child victim hearsay exception that passed

constitutional nuster in Perez and Townsend.
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The State would also point out that the Fourth District’s
anal ysis regarding the scope of the disabled adult hearsay
exception in section 90.803(24) is contrary to well-established
f eder al | aw. Feder al Rule of Evidence 807, and its
predecessors, provide for a “residual hearsay exception” which
permts the use of statenents not falling under one of the other
outlined hearsay exceptions if the statenents have equival ent
guar antees of trustworthiness. Fed. R Evid. 807. Adm ssion of
a statement wunder the federal residual hearsay exception
requires the court to determne that: (1) the statement is
offered as evidence of a material fact; (2) the statenent is
nore probative on the point for which it is offered than any
ot her evidence which the proponent can procure through
reasonabl e efforts; and (3) the general purposes of these rules
and the interests of justice will best be served by adm ssi on of
the statement into evidence.' |[d.

The scope of the residual hearsay exception in Rule 807 is
unlimted because the Rul e does not place a constraint as to the
crimes for which it is applicable. 1d. Despite this unlimted
scope, the federal courts have not taken issue with the reach of

Rul e 807 when addressing Confrontation Clause argunents. See

“The federal residual hearsay exception has a notice
provi sion that requires sufficient notice be provided to the
adverse party.
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United States v. Deeb, 13 F.3d 1532 (11th Cir. 1994)(drug

smuggling case); United States v. WIlson, 249 F. 3d 266 (5th Cir.

2001) (nmoney | aundering, mail fraud, etc.); United States v.

Bradley, 145 F.3d 889 (7th Cir. 1998)(convicted felon in
possessi on of firearm and amrunition). The residual hearsay
exception contained in Rule 807 represents the majority rule in
the United States. Brocca, No. 3D02-2652, *5 (Cope, J.,
di ssenting)(twenty-eight states and the entire federal system
have adopted a residual hearsay exception). The federal courts
have not taken issue with the scope of the residual hearsay
exception in Rule 807, which is nmuch broader than the scope of
t he di sabl ed adult hearsay exception in section 90.803(24), when

addressing Confrontation Clause argunents. See Deeb; WIson

Bradley. Thus, the Fourth District’s conclusion about the scope
of the disabled adult hearsay exception seens erroneous and
unwarranted in |ight of federal authority dealing with a nmuch
br oader hearsay exception.

The Fourth District held that “the factors set forth in
section 90.803(24)(a)l1l. for the court to consider when assessing
the reliability of the hearsay statenent ‘do not guarantee the
reliability of a statenment when applied” to a disabled adult.”
Hosty, 835 So. 2d at 1204 (citation omtted). According to the

Fourth District, “part of the problem cones fromthe breadth of
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the definition of ‘disabled adult.’” | d. The definition of
“disabled adult” wused in section 90.803(24) is actually set
forth in section 825.101(4) of the Florida Statutes as foll ows:

“Di sabled adult” neans a person 18 years of age or
ol der who suffers from a condition of physical or

nment al incapacitation due to a devel opnental
di sability, organic brain damage, or nental illness,
or who has one or nore physical or mental limtations

that restrict the person’s ability to perform the

normal activities of daily living.

This definition of disabled adult is the sane one utilized in
defining the crines of abuse, aggravated abuse, and negl ect of
a disabl ed person. See § 825.102, Fla. Stat. Despite the
Fourth District’s comment about the “breadth” of the definition
of disabled adult, this definition has not been decl ared overly
broad in the context of defining the aforenentioned crines.

Al t hough the Fourth District apparently has reservations
regardi ng the definition of disabled adult in the context of the
hearsay exception in section 90.803(24), this Court apparently
did not have such m sgivings about the sanme definition of
di sabl ed adult when used to define the elenents of a crinme. See

Sieniarecki v. State, 756 So. 2d 68 (Fla. 2000). I'n

Si eni arecki, the defendant argued that section 825.102(3) was

vague because “it is not clear, within the nmeaning of the

statute, that her nother had ‘one or nore physical or nmenta



limtations that restrict the person’s ability to performthe
normal activities of daily living.”” ld. at 75. This Court
rej ected the defendant’s vagueness argunment and had no probl em
applying the definition of disabled adult to the facts in the

Si eni arecki  case. Based wupon this Court’s decision in

Si eni arecki, the Fourth District’s reservations regarding the

“breadth” of the definition of “disabled adult” in section
90. 803(24) are unfounded.

The exhaustive analysis in Judge Cope’s dissenting opinion
in Brocca, No. 3D02-2652, reveals how, contrary to the Fourth
District’s assertion in Hosty, “a court can ‘formulate a |ist
of perm ssible considerations that would ensure the reliability

of a hearsay statenent made by [a disabled adult] to the extent

t hat “adversari al testing woul d add little to its
reliability.”’” Hosty, 835 So. 2d at 1205. Judge Cope points

out that section 90.803(24) satisfies the requirenmnents of the

Confrontation Clause analysis set forth in |daho v. Wight, 497

U.S. 805 (1990), because the trial court nust determ ne that the
““time, content, and circunstances of the statement provide
sufficient safeguards of reliability.’”” Brocca, No. 3D02-2652,
*4 (Cope, J., dissenting). Section 90.803(24) also contains a

list of nonexclusive factors to be considered in assessing



reliability. 12
I n Conner, this Court acknow edged:

I n Townsend, in an effort to ensure the reliability of
any statenment that would be adm ssible, we set forth
addi tional factors that may be consi dered by the court
i ncl udi ng

the statenent's spontaneity; whet her  the
statement was made at the first available
opportunity following the alleged incident;
whet her the statenment was elicited in response to
questions from adults; the nental state of the
child when the abuse was reported; whether the
statenment consisted of a child-Ilike description
of the act; whether the child used term nol ogy
unexpected of a child of simlar age; the notive
or lack thereof to fabricate the statenent; the
ability of the child to distinguish between
reality and fantasy; t he vagueness of the
accusati ons; the possibility of any inproper
i nfluence on the child by participants invol ved
in a donmestic dispute; and contradictions in the
accusati on.

Conner, 748 So. 2d at 957-958. These criteria are applicable to
statenents made by the victimin this case, ' a twenty-four-year-
old woman with the nentality of a ten-year-old and an I.Q of

53. Brocca, No. 3D02-2652 (Cope, J., dissenting). The concerns

2Section 90.803(24)(a)l. states “[i]n nmaking its
determ nati on, the court may consider the nental an physical
age and maturity of the elderly person or disabled adult, the
nature and duration of the abuse or offense, the relationship
of the victimto the offender, the reliability of the
assertion, the reliability of the elderly person or disabled
adult, and any other factor deened appropriate....”

BThe victimhas a nental disability that restricts her
ability to performnormal, daily activities.

-26-



expressed by this Court in Conner regarding the elderly person
hearsay exception (i.e., the factors identified in subsection
90. 803(24) were not tailored for determning the reliability of
hearsay statenents by elderly persons) are inapplicable here
because the victim as a practical matter, is a child. Id.
“Certainly the body of [aw which has devel oped with respect to
t he hearsay statenents of child victins applies intact (or with
little nodification) to the situation of a nentally disabled
adult.” |d. at *4. Since the additional factors set forth by
this Court in Townsend woul d be applicable to the victimin this
case (a nmentally disabled adult), the Fourth District
erroneously concl uded that a court would be unable to fornul ate
a list of perm ssible considerations that would ensure the
reliability of a disabled adult’s hearsay statenent.?!* Hosty,
835 So. 2d at 1204-1205.

The Fourth District’s opinion in this case asserts that
““the policies that supported upholding the narromy drawn child

abuse hearsay exception are not present in the [broadly defined,

di sabl ed] adult context.’”™ ]d. at 1205 (citation omtted).

“The State would al so point out that the residual hearsay
exception in Federal Rule 807, which is the majority rule in
this country, does not have any restriction regarding the
decl arants to which it applies. Fed. R Evid. 807.

®As stated above, the disabled adult hearsay exception is
drawn as narrowy as the child victimhearsay exception is.
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This assertion is mstaken because: (1) there is not any
evidence in the record to support the assertion, and (2) the
sane policies that supported upholding the child abuse hearsay
exception are present in the disabled adult context.

Persons with disabilities are four to ten times nore |likely
to be victins of crimes than are people wi thout disabilities.

Pertersilia, Joan, Ilnvisible Victins: Violence Against Persons

with Devel opnental Disabilities, Human Rights: Vol. 27, No. 1,

p. 9-13. Seventy percent of wonmen wth devel opnenta
disabilities, like the wvictim in this case, are sexually
assaulted in their lifetime (which represents a rate 50% hi gher
than the rest of the population). [d. Wnen with devel opnent al
disabilities have a high probability of being repeatedly
victim zed (study revealed that 50% of wonen with intellectua
di sabilities who had been sexually assaulted were assaulted ten
or nore times). |d. Although children usually receive speci al
accommodations in court to assist wth testinmony, such
accommodations do not generally apply to persons adults wth
di sabilities. Id. However, “[many argue that speci al
procedures now in place for handling the reporting and
prosecution of child abuse should apply to [disabled adult]
cases as well.” 1d.

This Court has repeatedly recogni zed that the Legislature
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enacted the child victimhearsay exception in “response to the
need to establish special protections for child victinms in the

judicial system” State v. Jones, 625 So. 2d 821, 825 (Fla.

1993); Conner, 748 So. 2d at 959 (quoting Jones). The staff
analysis of CS/SB 82 states that Chapter 95-158 extends “a
protection that is currently afforded child abuse victins,”
i.e., a special hearsay exception, to elderly persons and
di sabl ed adults. Staff of Fla.S. Comm on Ways and Means, CS/ SB
82 Staff Analysis 1-3 (March 10, 1995). According to Professor
Petersilia s article, disabled adult victins are in dire need of
protections simlar to the ones afforded child abuse victins.
In light of the special needs of disabled adult victinms, and the
staff analysis of CS/SB 82, it seens the Legislature enacted the
di sabled adult hearsay exception to afford disabled adult
victims nmuch- needed special protections in the judicial system
Thus, the Fourth District’s conclusion that “the policies that
supported t he uphol di ng of the child abuse hearsay exception are
not present in the [broadly defined, disabled] adult context” is
erroneous. Hosty, 835 So. 2d at 1205 (citation omtted).

The Fourth District’s decision in this case is rife with
factual statenments and | egal concl usions that are not supported
by any evi dence or pertinent authority. Accordingly, this Court

shoul d reverse the Fourth District Court of Appeal’s decision as
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it is based upon specul ati on, supposition, and conjecture rather
t han evi dence and controlling authority.

CONCLUSI ON

WHEREFORE based on the foregoing argunents and authorities
cited herein, the State respectfully requests this Honorable
Court to reverse the decision of the Fourth District Court of
appeal and hold that the disabled adult hearsay exception in

Section 90.803(24) of the Florida Statutes is constitutional.
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