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SUMMARY OF ARGUMENT

Section 192.042(1), Florida Statutes, violates Article VII, Section 4 of the

Florida Constitution (1968) by requiring that real property improvements  be assessed

for ad valorem taxes at zero value if such improvements are not “substantially

completed” on January 1 of the current year.  Such exemption does not comply with

the constitutional mandate that real property be valued at just (fair market) value.

Article VII, Section 4 contains no provisions allowing special treatment of incomplete

improvements to real property.  Without such provision, the Florida Legislature had

no authority to provide this special treatment through Section 192.042(1).

Section 192.042(1)’s unconstitutional special treatment of real property

improvements not “substantially completed” on January 1 may  cause deliberate delays

to avoid January 1 construction completion and consequent economic loss.  It also

causes economic inequality between classes of taxpayers, subsidizes new construction

that uses government services while not paying anything for such services. 
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ARGUMENT

THE THIRD DISTRICT COURT DID NOT ERR IN
FINDING SECTION 192.042(1), FLORIDA
STATUTES, UNCONSTITUTIONAL.

Amicus Curiae Palm Beach County (the “County”) submits that the Third

District Court correctly determined that Section 192.042(1), Florida Statutes, was

unconstitutional.   Section 192.042(1) clearly violated the Florida Constitution’s

mandate that all real property be assessed at just valuation by requiring that incomplete

improvement to real property must be assessed at zero value.  This ruling in favor of

Appellee Joel Robbins, Miami-Dade County Property Appraiser (“Robbins”), is

supported by the County.  The County urges this Court to affirm the Third District

County’s decision for Robbins, and apply that decision throughout Florida.  The

elimination of the unfair “incomplete improvement” exemption in Section 192.042(1)

will result in more equitable ad valorem assessment of improvements to real property.

Further, elimination of Section 192.042(1) will also provide the County and other

governmental entities with an increased ability to provide services with ad valorem

taxes.

Section 192.042(1) is unconstitutional.

In the decision on review, Sunset Harbour North Condominium Association v.

Robbins, 837 So.2d 1181 (Fla. 3d DCA 2003), the Third District Court held the
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“substantial completion” statute, Section 192.042(1), unconstitutional as violative of

the Florida Constitution’s requirement that all real property (with certain inapplicable

exceptions) must be assessed at fair market value.  Id.  The Sunset Harbour opinion

adopted the Third District Court’s prior opinion in Fuchs v. Robbins, 738 So. 2d 338

(Fla. 3d DCA 1999), reversed on other grounds, 818 So.2d 460 (Fla. 2002).

The Third District Court’s reasoning in its en banc opinion in Fuchs is

compelling. The Fuchs en banc court pointed out that Article VII, Section 4 of the

Florida Constitution (1968) states that general law may provide regulations for the just

valuation of all property for ad valorem taxation, with certain specified property

categories receiving special treatment.  No provision, however, allows for special

treatment of incomplete improvements to real property.  Fuchs, 738 So.2d at 341.

Without any constitutional authority for such special treatment, the Florida Legislature

had no authority to provide for such treatment through Section 192.042(1).  Id.

The Third District Court in Fuchs relied on this Court’s decisions in Interlachen

Lakes Estates v. Snyder, 304 So.2d 433 (Fla. 1973),  ITT Community Dev. Corp. v.

Seay, 347 So.2d 1024 (Fla. 1977) and Valencia Center, Inc. v. Bystrom, 543 So.2d

214 (Fla. 1989), which held  unconstitutional other statutes that attempted to authorize

improperly the assessment and taxation of real property at less than fair market value.

Fuchs, 738 So.2d at 343.  Based on the reasoning in this Court’s Interachen, ITT
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Community and Valencia Center decisions, the Third District Court held in Fuchs that

Section 192.042(1), was unconstitutional as an unauthorized attempt to value certain

real property improvements at less than fair market value, in violation of Article VII,

Section 4, Florida Constitution (1968).  This well-reasoned decision by the Third

District Court should be affirmed by this Court and made applicable statewide.

Holding section 192.042(1) unconstitutional will result
in more equitable ad valorem assessment of
improvements to real property.

Holding Section 192.042(1) unconstitutional will result in more equitable current

ad valorem assessment of improvements to real property.  For this reason, the County

urges this Court to affirm the Third District Court’s holding on review that Section

192.042(1) is unconstitutional.   Application of that holding on a statewide basis will

result in more equitable assessment of improvements to real property in growing areas

of Florida.

Currently, under the unfair protection granted by Section 192.042(1), residences

and commercial structures not found “substantially complete” on January 1 are

considered to have no taxable value, even if completed only one day later, on January

2 of that same year. Such improved real property must be valued as vacant land for

the current year, even though the improvements may be in full use for 364 days!  This

is inequitable, to say the least.  This statutory provision may well lead to unjustified
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construction delays merely so that the “substantially complete” standard will not be

met on January 1 of the current year, resulting in assessment as vacant land for the

current year. See John Henry Jones, Inc. v. Lanier, 376 So.2d 450 (Fla. 5th DCA

1979) (Improvements must be found not “substantially completed” even though the

developer deliberately ceased work so that the six houses under construction would

not be finished by January 1).

Besides causing unjustified economic slowdowns, improvement completion

delays allow new home and business owners to avoid taxation on these improvements

for the current year, and may delay payment for as much as 27 months under current

ad valorem  tax payment laws.  For example, a commercial structure not completed

until January 2, 2003 will not have its first ad valorem tax assessment on that structure

become delinquent until April 1, 2005, 27 months later.  The same commercial

structure found  “substantially complete” on January 1, 2003 would be assessed for

2003.  The first ad valorem tax assessment on that structure will become delinquent

on April 1, 2004.  This results in an inequitable twelve month ad valorem tax difference

for a one day difference in the improvement’s “substantial completion” date. This

unequal treatment of similarly situated property owners should be rejected by this

Court.

Section 192.042(1) also results in increased ad valorem taxes for owners of
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existing residences and commercial structures, while unfairly subsidizing the owners

of new improvements that require public services, but do not pay for them.  These

increased public service demands further strain local governments, such as the

County, that rely on ad valorem taxes without providing the needed source of payment

for such services.

Section 192.042(1), with its unjustified exemption from ad valorem taxes for

new improvements not “substantially complete” on January 1, should be stricken as

an unconstitutional violation of Article VII, Section 4 of the Florida Constitution.

Further, that exemption has created economic inequality between classes of taxpayers

that cannot be justified.

For the reasons stated above, Section 192.042(1) was properly held

unconstitutional by the Third District Court.
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CONCLUSION

Amicus Curiae Palm Beach County, for the reasons set forth above, urges this Court

to affirm the decision of the Third District Court below, finding Section 192.042(1),

Florida Statutes, unconstitutional.

Respectfully Submitted,

________________________________
Paul F. King  (FBN339431)
Assistant County Attorney
Palm Beach County Attorney’s Office  
301 North Olive Avenue - Suite 601
West Palm Beach, Florida 33401          
(561) 355-2225
(561) 355-4398 (Facsimile)
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