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| NTRODUCTI ON

The Petitioner, POST-NEWSVWEEK STATI ONS, FLORI DA, INC., was
t he Appell ee bel ow, and the Respondent, CITY OF MAM, was the
Appel |l ant below. In this brief, the parties will be referred to
as they stood in the proceedi ngs bel ow or by “Post-Newsweek” and
“City” respectively. The synbol “R” will refer to the record on

appeal before the Third District Court of Appeal.



STATEMENT OF THE CASE AND FACTS!

This appeal originally stens froman order of the El eventh
Judicial Circuit Court conpelling the City of Mam Police
Departnment to produce to the nmedia as public records active
crimnal investigative materials devel opedin connectionwth the
donestic battery charge against City of Mam Mayor, Joe Caroll o,
when the materials were neither provided to the Mayor nor
di scoverable by himin the crimnal case.

On t he norning of February 7, 2001, the City of Mam Police
Departnent responded to a 911 energency call from the hone of
M am Mayor Joe Carollo and his wife Maria Carollo regarding a
donmestic dispute at the Mayor’s home. (R 76-79). Dispatched
officers arrived on the scene, and upon investigation of the
incident, arrested Myor Carollo, charging him with sinple
battery. (R 76).

The City of Mam Police Departnment recei ved numerous public
records requests from various nedia agencies and interested
i ndi vi dual s, seeking to copy or inspect itens they believed had
been conpil ed by t he departnent during its investigation. (R 97-

99). On February 7, 2001, Petitioner/Appellee, Post-Newsweek

! Although the City accepts the recitation of facts as outlined by the |ower
court, it nonetheless includes a nore detailed statenent of facts for this
Court’s consideration.
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Stations Florida, Inc. d/b/a WLG Channel 10 (“Post-Newsweek”)
made a public records request for a nunber of itenms, including a
phot ograph taken of Ms. Carollo, the identified victimof the
donestic dispute. (R 97). On February 27, 2001, Post- Newsweek
repeated its public records request for any photographs or
vi deot apes of Ms. Carollo and al so for any docunents reflecting
any statenments given by Ms. Carollo to any |aw enforcenent
personnel. (R 100-101).

At the tinme Post-Newsweek nade its public records requests,
t he m sdeneanor charge agai nst the Mayor was pending in Mam -
Dade County Court before the Honorable Carroll J. Kelly in Case
No. MD1-6692. (R 116).

By witten response dated February 27, 2001, the City Police
Departnment refused to nake avail able for inspection or copying
any existing photographs and/or w tness statenents on grounds
that such itens were part of an active crimnal investigation as
defi ned by section 119.011(3)(b) and (d), Florida Statutes, and
were, therefore, exenpt under section 119.07(3)(b). (R 102).
Post Newsweek’s Conplaint for Wit O Mndanmus to enforce
provi sions of Florida's Public Records Act was filed on February
28, 2001. (R 1-37). By its conplaint, as amended on March 7,
2001 (R 70-102), Post-Newsweek asserted entitlement to the
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materials as non-exenpt public records. Id. Initially, on
February 27, 2001, Mayor Carollo filed a witten demand for
di scovery in the crimnal case, noticing his intent to
participate in discovery and requesting production of all
information required to be disclosed. (R 116). However, on
March 5, 2001, before the fifteen-day response period under Rul e
3.220(b), Fla. R Crim P., had run and before any di scoverabl e
i nformati on had been rel eased to him Carollo orally withdrewhis
demand for discovery. He filed a witten wi thdrawal on March 6,
2001. (R 121). Carollo’ s withdrawal of the discovery demand was
accepted by Judge Kelly. No action was taken as a result of the
demand and no discoverable information was disclosed to Mayor
Carol | o. Judge Shapiro was advised of these events in the
mandanus proceedi ng.

Mayor Carollo and the State Attorney of the Eleventh
Judicial Circuit (“the State”) both noved to intervene in the
pr oceedi ngs before Judge Shapiro to contest the production of the
items to Post Newsweek, also asserting that the information
requested was exenpt. (R 103-114; 115-146).

On March 12, 2001, the trial judge ordered the City to
produce the materials requested. (R 178-184). Mbdtions for stay
pendi ng review were denied. (R 177).

4



The City tinmely conplied with the trial court’s order and
produced the requested itens to Post-Newsweek. Thereafter, the
City, the State and Mayor Caroll o appealed to the Third District
Court of Appeal. The Third District reversed the trial court’s
grant of the wit of mandanus, and certified the foll ow ng
guestion as one of great public inportance:

When a crimnal defendant files a witten request for

di scovery pursuant to Florida Rule of Crim nal Procedure

3.220 and subsequently wi thdraws that request before the

State responds to the request and before the expiration of

the 15 days prescribed in rule 3.220(b), the materials and

documents so requested retain their exenpt status under
section 119.07, Florida Statutes (2000), as active crim nal

i nvestigative information?

Subsequent |y, Post-Newsweek filed its notice to invoke this
Court’s discretionary review. Although this Court has postponed

jurisdiction, it has ordered the partiesto file their respective

brief on the nmerits. The City’'s brief follows.



PO NTS ON APPEAL

THI'S COURT SHOULD ANSWER THE CERTI FI ED QUESTI ON I N THE
NEGATI VE AND HOLD THAT WHEN A CRI M NAL DEFENDANT FILES A
VWRI TTEN REQUEST FOR DI SCOVERY PURSUANT TO FLORI DA RULE OF
CRI M NAL PROCEDURE 3.220 AND SUBSEQUENTLY W THDRAWS THAT
REQUEST BEFORE THE STATE RESPONDS TO THE REQUEST AND BEFORE
THE EXPI RATI ON OF THE 15 DAYS PRESCRI BED | N RULE 3. 220(B),
THE MATERI ALS AND DOCUMENTS SO REQUESTED RETAI N THEI R EXEMPT
STATUS UNDER SECTION 119.07, FLORI DA STATUTES (2000), AS
ACTI VE CRI M NAL | NVESTI GATI VE | NFORMATI ON

1. AFFIRM NG THE THI RD DI STRICT COURT' S OPI NIl ON BELOW AND
HOLDI NG THAT THE DI SCOVERY MATERI ALS REQUESTED RETAI NED THEI R
EXEMPT STATUS IS CONSI STENT W TH THE LEG SLATI VE | NTENT
AND PUBLI C POLI CY OF THE RELEVANT PUBLI C RECORDS STATUTES



SUMVARY OF ARGUMENT

The Third District Court of Appeal properly found that the
docunments and materials at issue retained their exenmpt status
pursuant to section 119.07(3)(b), Fla. Stat. 2000. That section
provi des that crimnal investigation materials are confidenti al
as long as they are part of an active crimnal investigation.
Where there is no dispute that the materials and docunments in
guestion were part of an ongoing crim nal investigation based on
Mayor Carollo’'s battery charge, the materials remined
confidential. The fact that Carollo filed a notice of discovery
does not change the nature of the confidential materials because
Caroll o was all owed to properly wi thdraw his request before the
State provided any discovery information to him

The City agrees with the majority opinion below that once
Caroll o withdrewhis di scovery request, the requested i nformati on
was no longer required to be given to Carollo under section
119.011(3)(c)(5). The City’'s position finds support in both
jurisprudential principles articulated by this Court as well as
appellate courts in Florida. Moreover, the rational e enpl oyed by
the majority opinion is consistent with the |legislative history

of the statute and with the public policy considerations.



Therefore based on the prevailing case |law and argunents
cited herein, this Court should hold with the | ower court that

t he docunents in question were exenpt and confidenti al.



ARGUMENT

THI S COURT SHOULD ANSVER THE CERTI FI ED QUESTI ON | N THE
NEGATI VE AND HOLD THAT WHEN A CRI M NAL DEFENDANT FI LES A
VIRI TTEN REQUEST FOR DI SCOVERY PURSUANT TO FLORI DA RULE OF
CRI M NAL PROCEDURE 3. 220 AND SUBSEQUENTLY W THDRAWS THAT
REQUEST BEFORE THE STATE RESPONDS TO THE REQUEST AND BEFORE
THE EXPI RATI ON OF THE 15 DAYS PRESCRI BED I N RULE 3. 220(B),

THE MATERI ALS AND DOCUMENTS SO REQUESTED RETAI N THEI R
EXEMPT STATUS UNDER SECTI ON 119. 07, FLORI DA STATUTES
(2000), AS ACTI VE CRI M NAL | NVESTI GATI VE | NFORMATI ON

The Third District Court of Appeal correctly held that the
materials at issue, the photograph of Mayor Caroll o s w fe and
her statenent to the police, were protected under Chapter 119 of
t he Public Records Act. Section 119.07(3)(b), Fla. Stat. 2000,
exenpts ot herw se public records fromdisclosure where they are
part of “[a]ctive crimnal information and active crim nal
i nvestigative information.” In this case, the docunents in
question were clearly part of an active crimnal investigation
surroundi ng Carollo’s arrest and subsequent m sdeneanor battery
char ge.

Under 8 119.011(3)(d), Florida Statutes, a crimna
i nvestigation is considered “active” when it is “related to an
ongoi ng i nvestigati on which is continuingwth areasonabl e, good
faith anticipation of securing an arrest or prosecution in the

foreseeable future, or is directly related to pending
prosecutions or appeals.” See News-Press Pub. Co., Inc. v. Sapp,
464 So. 2d 1335 (Fla. 2d DCA 1985. It is not wuntil the

conviction and sentencing have beconme final that the cri m nal
i nvestigative informati on can no | onger be considered “active.”
See State v. Kokal, 562 So. 2d 324, 326 (Fla. 1990). In the case
sub judice, it is undisputed that at the tinme the trial court
ordered the City to disclose the materials to the public, the
case pendi ng against Caroll o was ongoing and had not yet been

cl osed.
The difficulty ari ses when Carollo files his witten request

for discovery pursuant to Fla. R Crim P. 3.220 and | ater wi t hdraws
the request before the State Attorney provided him wth any
di scovery. Rul e 3.220(a) was added to the Florida Rules of
Crim nal Procedure to insure reciprocal discovery. See Henderson
v. State, 745 So. 2d 319, 324 (Fla. 1999). The rul e was i ntended
to renove a defendant’s ability to escape a reciprocal discovery
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obligation sinply by making a public records request. Id. at
326-27. Thus, as a result of Rule 3.220, once a defendant files
a notice of discovery or participates in discovery, the rule
triggers the State’s as well as the defendant’s obligation to
disclose information it may not otherwise be required to
di sclose. Specifically that rule provides:
(a) Notice of Discovery.
After the filing of the charging docunment, a defendant nay
elect to participate in the discovery process provided by
t hese rul es, including the taking of discovery depositions,

by filing with the court and serving on the prosecuting
attorney a "Notice of Discovery" which shall bind both the
prosecution and defendant to all discovery procedures

contained in these rules.
(b) Prosecutor's Discovery Obligation.
(1) Wthin 15 days after service of the Notice of
Di scovery, the prosecutor shall serve a witten
Di scovery Exhi bit which shall disclose to the defendant
and permt the defendant to inspect, copy, test, and

photograph the followng information and materi al
within the state's possession or control.

Relying on 8 119.011(3)(c) 5% Post Newsweek argues that once
Carollo filed his discovery notice, the materials irrevocably and
irreversi bly becane open to the public and no | onger exenpt under
8§ 119.07(3)(b). However, the Third District found and the City
agrees that where the docunents at issue were never given to
Caroll o, the materials retained their exenpt status because they
were no | onger required to be given once the discovery notice was

withdrawmn. City of Mam v. Post-Newsweek Stations, 837 So.2d

2§ 119.011(3)(c)5 provides that public records are exenpted from
disclosure and are no longer confidential if the documents are given or
required to be given to a person arrested.

10
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1002, 1004 (Fla. 3d DCA 2002. The question to be resolved by
this Court is whether despite the fact that Carollo withdrew his
di scovery notice, the materials in question were still required
to be given to Carollo; thus making them open to the public and
no | onger exenpt under the Public Records |aw.

Al t hough this Court has never directly defined the phrase
“required by law. . . to be given” within the context of Public
Records law, it has not left us wthout sone guidance. I n
Henderson |, anmended in part, Henderson v. State, 763 So.2d 274,
(Fla. 2000, thetrial court rul ed that defendant's public records
request to the local sheriff constituted participation in the
di scovery process, thereby triggering a reciprocal discovery
obligation. 745 So.2d at 320. Defendant filed a petition for
wit of certiorari was which denied by the First District Court
of Appeal. On appeal to the Supreme Court, this Court held that
the receipt of nonexenpt public records regarding pending
prosecution agai nst defendant triggers a reciprocal discovery
obligation for the defendant. Id. at 327. 1In so holding, this
Court exam ned t he nmeans by whi ch t he def endant coul d gai n access
to the desired information. ld. at 326. This Court conveyed
that, “only if Henderson acts in his capacity as the ‘person

arrested’ wunder section 119.011(3)(c)5 and participates in
11
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di scovery will he have access to the requested information.” Id.
at 326-27. Then, in a footnote the Court cites to 8§

119.011(3)(c)5 as fol |l ows:

Section 119.011(3)(c)(5) provides, in pertinent part,
that: "Crimnal intelligence information" and "crim nal
I nvestigative information” shall not include: Docunents
given or required by | aw or agency rule to be given to the
person arrested...

In other words, a crimnal defendant has access to this

information if he or she is due such material under Brady
V. Maryl and, 373 U S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215
(1963, or participates in discovery. (Enphasis added.).

ld. at 317 n.8. This Court’s reading of 8§ 119.011(3)(c)5 clearly
denonstrates its understandi ng of the statute. Although probably
not exclusive, it seens to characterize “required . . . to be
given” as material that is exculpatory or information negating
guilt under Brady; or material that is actually given to the
def endant. Unli ke Brady material, which nust be shared with the
def endant at practically all cost, see Young v. State, 739 So. 2d
553, 558 (Fla. 1999 (“We have expressly recogni zed that the State
is obligated to disclose to a defendant all excul patory evi dence
inits possession.”)(citations omtted.); the materials at issue
in this case, were not in and of thenselves required to be

di scl osed to Carollo. |In other words, had Caroll o never filed a

12
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notice of discovery, there would be no question that they would
not have becone public records through § 119.011(3)(c)S5.
Moreover, it is incunbent to note that under Rule 3.220(b)(1),
once a defendant does file the notice, the State has fifteen (15)
days to conply with the rule and di sclose the information to the
def endant . Post Newsweek sought the information at a tine,
before the fifteenth day, when even Carollo hinself did not have
access to it.

The general proposition that non-parties do not possess
di scovery rights and cannot conpel the disclosure of information
is consistent with the majority opinion belowand the prevailing
case law in Florida. See Palm Beach Newspapers, Inc. .
Burk, 504 So.2d 378, 382 (Fla. 1987. Society in general, and the
courts specifically, has a substantial interest in preventing
abuse of judicially conpelled discovery. 1d. It is axiomatic
t hat conpul sory discovery rules are for the benefit of the
parties and for the judicial process; they are not a device for
information gathering by the press. See Florida Freedom
Newspapers, Inc. v. McCrary, 520 So. 2d 32, 36 (Fla. 1988. Here,
however, the press was able to subvert the rules of discovery to
its own advantage in disregard of the judicial process. By

wi t hdrawi ng his request for discovery before the expiration of
13
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the fifteen-day response period under Rule 3.220(b), Caroll o gave
up his right to demand production of docunents from the State.
Yet, Post Newsweek was granted immediate access to the
i nformation, w thout being obligedtowait the fifteen-day peri od
and without regard to whether Carollo m ght have had valid
grounds to chal |l enge the rel ease of any di scoverable materials in
the interest of a fair trial. See Post-Newsweek Stations,
Florida, Inc. v. Doe, 612 So. 2d at 550-551; Fla. R Crim P.
3.220(b)(K)(2) and (3).

I n any event, under Henderson, the nmaterials at issue were
not accessible because Carollo did not participate in discovery
since he properly withdrew his notice; nor was the State obliged
to produce the information for the sanme reason. There is no
question that had Carollo not given his discovery notice, the
press would have been prohibited from gaining access to the
docunents at issue. In the sanme vein, once withdrawn, it was as
i f he never made the request for discovery in the first instance.
Mor eover, even if Caroll o had not withdrawn the notice, it would
have been his right to conpel the State to conply with the Rule
rat her than an outside party. Finally, Carollo woul d have had to

wait fifteen days before taking any action in that regard.

14
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To all ow t he docunents to be open to the public would give
no consequence to Carollo’s withdrawal. As Judge Ramrez aptly
poi nted out in the majority opinion below, “[RJule 3.220(d)(3)3
seens to envision the withdrawal of a Notice of Discovery.” 837
So.2d at 1004. Thus, if a defendant can wi thdraw his discovery
notice prior to the prosecution furnishing the material and not
be subjected to reciprocal discovery, then how can the nedia or
any third party have access to docunments that the defendant
cannot. To hold otherw se, would lead to anillogical result and
give no neaning to Rule 3.220(d)(3). See Beach v. Great Western
Bank, 692 So.2d 146, 152 (Fla. 1997 (reiterating this Court’s
long standing “assunmption that |egislatures do not enact
pur posel ess and therefore useless |egislation”).

In response to the majority opinion, the dissent fails to
address the inport of Carollo s wthdrawal of the discovery
notice, but this critical fact nmust not be i gnored by this Court.
As the | ower court correctly decided “the docunents at i ssue here

wer e never ‘givento the person arrested,’ nor were they required

3 Rule 3.220(d)(3) reads in part: The filing of a notion for protective
order by the prosecutor wll automatically stay the times provided for
in this subdivision. If a protective order is granted, the defendant may,
within 2 days thereafter, or at any tine before the prosecutor furnishes
the information or material that is the subject of the notion for
protective order, wthdraw the defendant's notice of discovery and not
be required to furnish reciprocal discovery.
15
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to be given once the discovery request was w thdrawn, they
retained their exenpt status at thetime the circuit court issued
its wit of mandanus.” 837 So.2d at 1004.

Inits brief, Post-Newsweek rests their entire argunent that
Carollo’s wthdrawal has no effect on the public’s access to
public records, on a fatally flawed preni se. Post - Newsweek
contends that “[o]nce a crim nal defendant elects to participate
in discovery (as the Mayor did here), the state is obligated to
produce the material it has.” (Post-Newsweek's Brief at p. 20).
However, the plain |anguage of Rule 3.220(d)(3) allows a
def endant to wi thdraw his notice of di scovery and not be required
to furnish reciprocal discovery. Therefore as a result of the
defendant’s withdrawal, the State would not be obligated to
produce the material it has as well. If the State is not
obligated to give the docunents to the defendant, it is certainly
not obligated to give it to the nedia. Consequent |y, Post-
Newsweek’ s argunent falls |ike a house of cards. The City’s
position also finds support in well-grounded jurisprudenti al
principles articulated by this Court in Pal m Beach Newspapers,
Inc. v. Burk, 504 So.2d 378 (Fla. 1987. In that case, this Court
was confronted with the certified questions of whether the press

is entitled to notice and the opportunity and right to attend
16

16



pretrial discovery depositions in a crimnal case, and whet her
the press entitled to access to pretrial discovery depositions in
a crimnal case which may or may not have been transcribed but
whi ch have not been filed with the clerk of court or the judge.
Answering both questions in the negative, this Court held that
that the press does not have a qualified right under the First
Amendnent, under rules of crimnal and civil procedure, or under
the Public Records Law to attend pretrial discovery depositions
in a crimnal case or to obtain copies of unfiled depositions.
ld. at 382. In so holding, this Court recognized that:
Di scovery rules permt extensive intrusioninto the affairs
of both parties and non-parties and discovery may be
judicially conmpell ed. Liberal discovery produces i nformation
whi ch may be irrelevant to the trial and which, if publicly
rel eased, woul d be damagi ng to the reputati on and privacy of
both parties and non-parties. The parties are granted
di scovery rights as a matter of |egislative or judicial
grace. Non-parties do not possess discovery rights and

cannot conpel the disclosure of information. There is no
i ndependent right outside the trial process to the

information sought. Society in general, and the courts
specifically, has a substantial interest in preventing abuse
of judicially conpelled discovery. Id

Wth regard to Chapter 119, the Public Records statute, the
Court went on to say that “nothing in chapter 119 which woul d
poi nt toward t he bl anket access to unfil ed depositions advocat ed
by petitioners.” 1d. at 384. In a footnote, this Court pointed
to 8§ 119.011(3)(c)(5) and stated t hat once docunents are required
to be givento an arrested person, the disclosed docunents becone
"public in a sense.” 1d. at 384, n.2. Although not defining the
term “required”, this Court nonethel ess stated that the phrase

17
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was to be “narrow and specific in accord with the
anal ysis enployed in Wllis.* 1d

Anal ogi zing the reasoning in Burk to the instant case
dictates the conclusion that the docunents requested by Post
Newsweek, because of Carollo’s wthdrawal of the discovery
notice, were no longer required to be given and not public. See
al so Satz v. Bl ankenship, 407 So. 2d 396, 398 (Fla. 4t DCA 1981
(“I'n order to give effect to this policy, courts have held that
t he | anguage of section 119.011(3)(c)5 that ‘[d] ocunents gi ven or
required by law or agency rule to be given to the person
arrested’ indicates that once the docunents are released to the
person arrested, the docunents becone public records, as thereis
no | onger a need for secrecy). Thus, the Satz court’s hol ding
contenplates that “once the docunents are released, the
Legi sl ature believed there is no |l onger a need for secrecy as it
| oses its efficacy in deterring crimnal activity. Id. at 398.

In State v. Buenoano, 707 So.2d 714 (Fla. 1998, docunents of
the nature of crimnal intelligence or investigative information
wer e i nadvertently given to the defendant by the State Attorney.
This Court held that despite the fact that the docunents “were
given” to the defendant under 8 119.011(3)(c)5, did not change

the nature of the confidentiality of the docunents. I n that
case, this Court placed substance over formto correctly find
that confidential docunments nmust remain protected. Li kew se,

this Court nust not, as Post-Newsweek woul d suggest, put form
over substance in the case at bar. The nature of the docunents
remai ned confidential as a result of Caroll o’ s w thdrawal.

1. AFFIRM NG THE THIRD DI STRI CT COURT' S OPI NI ON BELOW AND
HOLDI NG THAT THE DI SCOVERY MATERI ALS REQUESTED RETAIN THEI R
EXEMPT STATUS |I'S CONSI STENT W TH THE LEG SLATI VE | NTENT
AND PUBLI C POLI CY OF THE RELEVANT PUBLI C RECORDS STATUTES

Next, the City maintains that the majority’s opinion bel ow

is consistent with the legislative intent of the Public Records

4 See Tal | ahassee Denocrat, Inc. v. Wllis, 370 So. 2d 867 (Fl a. 1st
DCA 1979 (holding that a transcribed deposition is not open to
public inspection until is filed with the court pursuant to Rule
1.400 Fla.R Civ.P.)

18
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statute. Contrary to Post-Newsweek’s position, the fact that the
| egi sl ature has kept the |anguage: “given or required to be
given” in the statute is not inconsistent with the City's
position. The two are not nmutually exclusive. The City does not
di spute that the statute nmeans what it says, docunents given or
required to be given to a person arrested are no |onger
confidential. Rather, it isthe City’'s contention that here, the
documents were not required to be given because Caroll o withdrew
hi s di scovery notice. The neaning of “required to be given” is
sinply not applicable to the facts in the instant case.
Moreover, the mmjority opinion is harnonious with this
Court’s interpretation of the Public Records statutes as well as
public policy. See Post-Newsweek Stations v. Doe, 612 So. 2d
549, 551 (Fla. 1992 (holding the Supreme Court of Florida has
construed Section 119.011(3)(c)5, Fla. Stat., in the only manner
consistent with state policy, which is to balance the public’'s
statutory right of access against the constitutional rights of
def endants to a fair trial and to due process); MCrary, 520 So.
2d at 34-35. As the Court noted in McCrary, “[t]he United States
Suprenme Court has characterized the right to a fair trial as the
nost fundanental of all freedoms and one whi ch nust be preserved

at all costs.” MCrary, at 34 (citing Estes v. Texas, 381 U S.
19

19



532, 85 S. Ct. 1628, 14 L. Ed. 2d 543 (1965)). “[Where a
defendant’s right to a fair trial conflicts with the public’'s
right of access, it is the right of access which nmust yield.”
Burk, 504 So.2d at 380; Bundy v. State, 455 So.2d 330, 338 (Fl a.
1984 (a bal ancing test between the right of public access and a
defendant's right to a fair trial nust be applied so as to
recogni ze the wei ghtier considerations of the defendant); M am
Herald Pub. Co. v. Gidley, 510 So.2d 884 (Fla. 1987 (holding
unfiled discovery materials in civil case are not accessible to

public and press).

CONCLUSI ON
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Based upon the argunents and authorities cited herein, the
Respondent, City of Mam, respectfully requests this Court
answer the certified questionin the negative and hold that when
a crimnal defendant files a witten request for discovery
pursuant to Florida Rule of Crimnal Procedure 3.220 and
subsequently withdraws that request before the State responds to
the request and before the expiration of the 15 days prescribed
inrule 3.220(b), the materi al s and docunents so requested retain
their exenpt status under section 119.07, Florida Statutes
(2000), as active crimnal investigative information and affirm

the Third District’s opinion under review.
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