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STATEMENT OF THE CASE AND FACTS

On February 7, 2001, M am police responded to an early
nmorni ng 911 call fromthe Coconut Grove hone of then-M am Mayor
Joe Carollo. During an argunent, the Mayor reportedly had struck
and injured his wife with what the police report described as a
“hard object” ( R 76),! later characterized as a tea canister.
According to the report, the Mayor’s wife sustained a “golf size
ball [sic] hematoma on the left side of her tenple” and she
described the incident to the arresting officer as a “fight”
“she got into . . . with her husband”. R 76. In the 911 call,

t he coupl e’ s daughter told the di spatcher her father was hurting

her not her. R. 79. Upon arriving at the couple’ s hone, M am
police docunented Ms. Carollo’s injuries using a still canera
(the “Injury Photo”) and also taped a statenent from Ms.

Caroll o recounting the incident (the “Statenent”). R 71.

M am police arrested the Mayor and charged himw th
m sdeneanor battery. R 76. That prosecution was assigned to the
Honorable Carroll J. Kelly, Case No. MJ16692, in M an -Dade

County

! For this Court’s convenience, references to the
record on appeal before the Third District Court of Appeal
will be shown by “R. 7 Ref erences to pages in the
Appendix to this Initial Brief will be shown by *A.

1
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Court (the “Crimnal Case”).

Later that day, Post-Newsweek nmade both oral and
written requests under Florida s Public Records Act (the “Act”)
to the Mam Police Departnment (the “City”) to inspect and copy
the 911 recording. R 99. The City produced it along with the
arrest report. R 180. The contents of the recording and arrest
report first appeared 1in nunmerous broadcast news reports that
day, in the newspaper the follow ng norning, and in published

reports in the days imediately followi ng. See, for exanple,

“Caroll o spends the night injail”, The Mam Herald, Thursday,
February 8, 2001. R 77-81. The substance of Ms. Carollo’ s
injuries, the object which caused them and contenporaneous
accounts of what had happened thus becane public shortly after
the altercation at the Mayor’s hone.

The foll owi ng day, February 8, Post-Newsweek made both
oral and witten requests under the Act for the Injury Photo.
R.97. The City failed to respond to these requests and wi thhel d
the Photo without citing any provision of the Act or any other
statutory basis for doing so. Post - Newsweek al so made oral
requests under the Act to inspect and copy the Statement, as

wel | as any other statenments to | aw enforcenent Ms. Caroll o may
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have given in connection with the incident. As with the Injury
Photo, the City refused to produce the Statenment (collectively,
the “Public Records” or “Records”) and cited no statutory
provi si on exenpting such Records from public inspection.

In the neantine, the Mayor proceeded with his defense
inthe Crimnal Case. On February 26 the Mayor’s counsel served
a notice of appearance, entered a witten plea of not guilty and
sought additional tine to file defensive notions. R 116. A 25-
26.2 He al so served notice of the Mayor’s “intent to participate
in discovery and request[ed] production of all information
required to be disclosed” (enphasis added) (the “Discovery
Notice”). R. 116, 180. A.27-28.2 The Mayor filed his Discovery
Notice the next day, February 27, 2001. A 27-28.

On February 27, after several further unsuccessful

2 For the Court’s conveni ence, a copy of the actual
“Notice OF Appearance, Witten Plea O Not Guilty, And Request
For Additional Tinme To File Defensive Mtions” (which was
included in the Appendi x to Post-Newsweek’ s Consol i dat ed
Answer Brief filed with the Third District Court of Appeal)
also is included in the Appendi x here at A.25-26.

3 For the Court’s conveni ence, a copy of the actual
Di scovery Notice (which was included in the Appendi x to Post -
Newsweek’ s Consol i dated Answer Brief filed with the Third
District Court of Appeal) also is included in the Appendi X
here at A. 27-28.
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attenpts to secure the City’'s conpliance with the Act, Post-
Newsweek’ s counsel submtted another written request for the
| njury Photo, Statenent and related public records. R. 100-101.
Pursuant to the Act, that letter also asked the City to state
with particularity the reasons supporting any exenption it m ght
assert. R. 100- 101. Later that day — nearly three weeks after
Post - Newsweek’s first request and despite the already public
nature of the information -- the City for the first tine
claimed the Injury Photo and Statenent were exenpt from
di sclosure as active crimnal investigative information under
Section 119.07(3)(b), Florida Statutes. R. 102. The City did
not set forth with particularity its reason for concl uding the
Records were exenpt, although Post-Newsweek had asked it to do
so. R 102.

As aresult of the City's refusal to produce the Public
Records, on February 28 Post-Newsweek filed a conpl ai nt agai nst
the City in Mam -Dade County Circuit Court seeking a writ of
mandanus to enforce the Public Records Act (the “Public Records
Lawsuit”). R 1-37. In the Crimnal Case pending in county
court, Post-Newsweek also moved to intervene to conpel the

State, another custodian of the Records, to produce what it
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had. R 130-134.4

On March 5, the circuit court judge scheduled a
hearing for the following day on the relief requested. Also
that day and unknown to Post-Newsweek, the Mayor orally
wi t hdrew his Di scovery Notice at his arraignnment in the Crim nal
Case. Transcript of March 6, 2001, hearing before the Honorable
Bernard Shapiro (the “March 6 Transcript”)® at 22; R 121, 180-
181.

On March 6, the circuit court held an hour-Iong
hearing on the Public Records Lawsuit (the “March 6 Hearing”).
See March 6 Transcript. That sane day, in the Crimnal Case
the Mayor served the State with a “Notice OF Wthdrawal Of
Di scovery Request”, claimng his Discovery Notice served and
filed more than a week before was “filed prematurely and in
error”. March 6 Transcript at 22; R 121, 128-129, 180-181;

A. 29- 30. The county court judge in the Crim nal Case accepted

4 Believing the State al so m ght have copies of the
Records in connection with its battery prosecution, Post-
Newsweek had submitted a public records request to it as well.
However, the State produced not hing.

> The March 6 Transcript is included as “Exhibit A’ in
the “Appendix to Mdtion of Intervenor Mayor Joe Caroll o For
Stay Pendi ng Appeal Or For Review OF Order Denying Stay
Pendi ng Appeal” which the Mayor filed with the Third District
Court of Appeal on or about March 14, 2001.

5
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that withdrawal. R 121, 181. At the March 6 Hearing, counsel
f or Post- Newsweek appeared, as did two attorneys on behal f of
the City, and one attorney on behalf of the State. See March 6
Transcript. Although not reflected by the transcript itself,
counsel for the Mayor did appear during the course of that
hearing, as his counsel |ater acknow edged. See Transcri pt of
March 8, 2001, Hearing before the Honorabl e Bernard Shapiro (the
“March 8 Transcript”)® at 18.

At the March 6 Hearing the City argued the police
departnment was not the proper party and chall enged service on
the police chief. Both the City and the State argued the
Mayor’s oral w thdrawal of his Discovery Notice the day before
provi ded a basis for non-disclosure. March 6 Transcript at 18-
23. The State also claimed release of the Records would
prejudice its on-going case agai nst the Mayor because it woul d
permt himto obtain the same information w thout obligating
himself to the discovery process. March 6 Transcript at 26.

The parties’ fair trial rights under this Court’s opinion in

6 The March 8 Transcript is included as “Exhibit B” in
the “Appendix to Mdtion OF Intervenor Mayor Joe Caroll o For
Stay Pendi ng Appeal Or For Review OF Order Denying Stay
Pendi ng Appeal” which the Mayor filed with the Third District
Court of Appeal on or about March 14, 2001.

6
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Fl ori da Freedom Newspapers, Inc. v. McCrary’ were al so addr essed.

March 6 Transcript at 35. After concluding the Mayor’s
Di scovery Notice — despite his subsequent attenpt to withdrawit

- triggered “an obligation by the State to provide the
materials” and therefore that the Public Records should be
rel eased, the trial court nevertheless granted the City s notion
to dismss with | eave to anend for Post-Newsweek to add the City
of Mam as a party. March 6 Transcript at 40, 44, and 45.
That afternoon, the county court in which the Crim nal
Case was pending advised Post-Newsweek’s counsel that Judge
Kelly was out of town at a conference in Tallahassee until
Friday, March 9, would not be able to entertain Post-Newsweek’s
nmotion to conpel, and would “hold [the] notion until Friday”.
See also March 8 Transcript at 15. On Friday, March 9, the
Mayor served a notice of unavailability in the Crim nal Case
advising the county court that none of his attorneys would be
avai |l abl e the foll ow ng Monday, March 12, thereby postponing any

hearing in the Crimnal Case on the issues until at |east March

13. See “Notice OF Parties’ Unavailability For Hearing”.?

7 520 So.2d 32 (Fla. 1988).

8 A copy is included in the Appendi x to Post-
Newsweek’ s Consol i dated Answer Brief filed with the Third

7
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After the March 6 Hearing, upon agreenent with the City
and in order to facilitate a pronpt resolution of the public
records issues, Post - Newsweek served its Amended Conpl aint
substituting the City of Mam for the police departnment and
voluntarily dism ssing the police chief. R. 70- 102, 147-148.
The City responded to the suit the next day, March 7, repeating
the arguments it had made at the March 6 Heari ng. See
“Respondent’s Answer To Anended Conplaint And Menmorandum Of
Law’. That day both the State and the Mayor formally noved to
intervene to oppose the Records’ release, each «citing their
respective argunents made the day before at the March 6 Heari ng:
the wi t hdrawn di scovery demand, the assertedly exenpt status of
t he Records, and the alleged prejudice to fair trial rights.
R.103-114, 115-146. The Mayor also asked the circuit court to
transfer Post-Newsweek’s mandanus action to the county court
hearing the Mayor’'s battery prosecution. R 123-125.

At the next hearing set by the trial court for March
8, three attorneys appeared on behalf of the City, two on
behal f of the State, and two on behalf of the Mayor in addition

to counsel for Post-Newsweek. During that 35-m nute hearing, the

District Court of Appeal.
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City and the State nade the same substantive argunents agai nst
di scl osure each had made twi ce before (March 8 Transcript at 10-
11, 18-19), a point the trial court acknow edged and the State
conceded: “1 think we touched on all this, [sic] the other
day.” March 8 Transcript at 31. The State also argued its right
to intervene (March 8 Transcript at 31), as did the Mayor, ® who
al so repeated his earlier argunents against disclosure. See
March 8 Transcript at 19-23. Wth respect to his fair trial
argunment, the Mayor presented no evidence to support it as
McCrary requires. After giving all concerned an opportunity
to be heard, the trial court reserved ruling pending its further
review of the extensive briefs opposing disclosure the City,
State and Mayor had filed. March 8 Transcript at 34.

Later that day, in response to the Mayor’s assertion
the county court judge hearing the Crim nal Case would hold a

heari ng Tuesday, March 13, on Post-Newsweek’s notion to conpel

° Al t hough the Mayor and State had not schedul ed their
notions to intervene for hearing, the trial court neverthel ess
gave each an opportunity to argue their respective positions
and “revi ewed and considered” their “extensive witten and
oral argunent”. R 179. See also March 6 and March 8
Transcripts. In fact, the Mayor referred to hinself as an
“intervenor” when he filed his notice of appeal with the trial
court. R 168.
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the State to conply with Chapter 119, Post-Newsweek contacted
Judge Kelly’s chanbers who advised that the judge would hold a
status conference that afternoon but would entertain no notions.
See March 8, 2001, letter fromlsaac Mtrani and Scott Trell to
t he Honorabl e Bernard Shapiro. 0

On Monday, March 12, the trial court issued its “Order
on Amended Conpl aint To Enforce Provisions OF Chapter 119" (the
“Order”), granting Post-Newsweek the relief it sought. R 178-
184; A.17-23. In the Order the trial court found that nuch of
what happened t he norning of February 7, including the nature of
Ms. Carollo’s injuries, had already been nmade public, both by
the police departnment’s release of the arrest report and 911
tape, and the parties’ various interviews to “provide their
version of the incident to whonever will listen”. R 180; A.19.
The Order al so concl uded Post-Newsweek filed its Public Records
Lawsuit “after earlier requests for release of records under the
Fl orida Public Records Act were not conplied with”. R. 180;
A. 19.

Additionally, the trial court declined to determ ne

10 A copy is included in the Appendix to Post-
Newsweek’ s Consol i dated Answer Brief filed with the Third
District.

10
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whet her any crimnal investigation was “active”, because the
| anguage of Chapter 119 was clear: when the Mayor made his
di scovery demand, “the State Attorney’'s Ofice was required by
law to provide himwith the materials now being sought herein
and those materials becane subject to release” pursuant to
Section 119.011(3)( ¢)5 (“3c5") (enphasis added). R 182; A. 21.
According to the court, it was “inmmaterial” that the State had
not yet produced any discovery materials to the defense because
3c5 expressly excludes from the definition of “crimnal

i nvestigative information” materials “required by | aw or agency

[rule] to be given” to the person arrested. R 182; A 21

(enphasis in original). The Mayor’s subsequent di scovery denmand

wi t hdrawal (whose timng the court characterized as “not

coincidental”) “cannot be used to defeat [Post-Newsweek’ s]

request”. R 181-182; A.20-21. The Public Records “requested
were in such a posture that their rel ease was mandated”. R 182;
A 21.

Wth respect to the Mayor’s and the State’'s fair trial
argunments, the trial court acknow edged t hey had “presented [the
court] with extensive witten and oral argument . . . and

provided . . . caselaw, all of which” the trial court “revi ewed

11
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and considered” prior to ruling. R 179; A.18. The court
concluded that given the parties’ “willingness . . . to try
their case in the press”, anong other things, t he Records’
di sclosure would not “inpair[]” the ability of the parties to

receive a fair trial in the crimnal matter. R 182-183; A 21-
22.

The Order then directed the City to rel ease the Records
by 4:30 p.m March 14, and reserved jurisdiction to award Post -
Newsweek its fees and costs under the Act. R. 183; A 22. The
City filed its Notice of Appeal later that day. R 149-157.

Post - Newsweek i mmedi ately advised the county court
judge of the Order, which had rendered Post-Newsweek’s notion
for access in the Crimnal Case noot. See “Suggestion of
Moot ness Regar di ng Post - Newsweek’ s Motion For Access To Public
Records” served March 12, 2001.% On March 13 the county court,
not believing the issue to be noot but acknow edgi ng the Order
“has been noticed for appeal”, deferred ruling on Post-

Newsweek’ s notion for access and the Mayor’s request for an

1 See also the State’'s “Emergency Mtion To |Intervene
And Motion For Stay OF Trial Court Order Pending Appellate
Review at 3, n.2, filed with the Third District Court of
Appeal on or about March 14, 2001.

12
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evidentiary hearing and in-camera inspection. See “Order On
Post - Newsweek’ s Energency Motion To Intervene And For Access To
Publ i c Records And Suggestion Of Motness” at 1 and 4. 12

On March 13, the Mayor and the State each asked the
trial court to stay its order pending appellate review ( R 158-
161, 162-167), repeating the same argunments each had made
several tinmes previously and the court had rejected. The trial
court denied those notions the follow ng norning. R 177. The
Mayor, characterizing hinself as an “intervenor”, filed a Notice
of Appeal. R 168. The Mayor and State then turned to the Third
District Court of Appeal for a stay, which it denied on the
authority of Section 119.011(3)( c)5. A 24.

While the State’s and Mayor’'s requests for a stay
before this Court were pending, the trial court’s deadline for
the City to produce the Public Records passed. Despite the
Order and the absence of any stay, the City continued to refuse
to produce the Records. It finally released them at 6:00 p. m
March 14, one and one-half hours after the court-ordered

deadline and 45 mnutes after the Third District’s order

12 A copy appears as “Exhibit A" to “Mtion O Mayor
Carollo To Intervene” filed with the Third District Court of
Appeal on or about March 14, 2001.

13
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refusing to block the Records’ release. Once the City finally
conplied with the Order, various news organi zations, including
Post - Newsweek, published the Records’ contents.
The City, State and Mayor tinely filed their notices
of appeal. On October 9, 2002, the Third District issued a 2-1
panel decision reversing the trial court’s grant of a wit of
mandanmus under Chapter 119, Florida Statutes (the “Decision”).
A. 3-16. Post-Newsweek tinely nmoved for rehearing, rehearing en
banc, and/or certification of questions as being of great public
i nportance, certification of the panel decision as expressly
affecting a class of constitutional or state officers, and
certification of the panel decision as expressly and directly
conflicting with decisions of other district courts of appeal
and of this Court on the sane question of |aw Anmong the
various types of relief requested in that notion, Post-Newsweek
asked the Third District to certify the follow ng questions as
guestions of great public inportance:
1. Does crim nal investigative or intelligence
information lose its exenpt status under
Section 119.011(3)( c¢)5, Fla. Stat., only
when it is actually given in discovery to

the person arrested?

2. May a crimnal def endant control the
public’s access to otherwi se non-exenpt
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di scovery materi al by wthdrawing his
election to participate in discovery?

On February 26, 2003, the Third District deni ed Post-Newsweek’s
motion, but certified the follow ng question as one of great

public inmportance:

When a crim nal defendant files a witten request for
di scovery pursuant to Florida Rule of Crimna
Procedure 3.220 and subsequently w thdraws that
request before the State responds to the request and
before the expiration of the 15 days prescribed in
[Rlule 3.220(b), are the materials and docunments so
requested subject to a Public Record request or do
they retain their exenpt status under section 119.07,
Fl ori da St atut es (2000), as active crim nal
i nvestigative information?

A 12. Post - Newsweek tinmely filed its notice to invoke this
Court’s discretionary jurisdiction. This Court subsequently
post poned its decision on jurisdiction but directed Post-
Newsweek to serve its initial brief on the nerits by May 19,

2003.
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SUMVARY OF ARGUMENT

This Court should answer the certified question by
holding crimnal investigative or intelligence information
ceases to be exenpt the nonment a crimnal defendant serves and
files his discovery notice, thus invoking his right to
participate in discovery under Rule 3.220 of the Florida Rules
of Crimnal Procedure, irrespective of whether the defendant
later may w thdraw that discovery notice. In clear and
unanmbi guous | anguage the Public Records Act identifies two
al ternative avenues by which crimnal discovery nmaterial becones
avai l abl e for public inspection and copying: either it is given
— or “required by law to be given — to the defendant. The
monent a defendant elects to participate in discovery, the state
is under conpulsion of law to produce the material to the
defense. While Rule 3.220 permts a defendant to withdraw his
di scovery notice under certain circunstances, that wthdrawal
can have no effect on the public’s right of access. Answering
the certified question in the manner Post-Newsweek urges here is
consistent with accepted rules of statutory construction and
furthers the Act’s overarching policy in favor of disclosure.

Such a response also is consistent with this Court’s prior
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hol dings and would avoid a constitutional clash between the

courts and | egislative branch.

ARGUMENT

THI' S COURT SHOULD ANSWER THE CERTIFIED QUESTI ON BY
HOLDI NG CRI M NAL DI SCOVERY MATERI AL CEASES TO BE
EXEMPT AS CRI M NAL | NVESTI GATI VE OR | NTELLI GENCE
| NFORMATI ON THE MOMENT A CRI M NAL DEFENDANT | NVOKES
H' S DI SCOVERY RI GHTS UNDER RULE 3.220 OF THE FLORI DA
RULES OF CRI M NAL PROCEDURE, | RRESPECTIVE OF WHETHER
THE DEFENDANT SUBSEQUENTLY W THDRAWS HI S DI SCOVERY
NOTI CE.

A. Once A Crim nal Defendant Serves And Files His
Di scovery Notice Pursuant To Rule 3.220 Of The
Florida Rules O Crimnal Procedure, Crimnal
Di scovery Material Ceases To Be Exenpt As

Cri m nal | nvestigative O Intelligence
| nformati on Under Section 119.011(3)( c)(5). Fla.
St at .

Once a crimnal defendant invokes his right to

participate in discovery by serving and filing his discovery
notice, the state is under conpulsion of law to provide the
defendant with the material Rule 3.220 identifies. Fla. R
Crim P. 3.220(b). As described nore fully bel ow, that singular
act renders such previously exenpt crimnal discovery materi al
i medi ately available for public inspection and copyi ng under

Chapter 119.
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1. The defendant’s discovery notice triggers
the state attorney’'s legal obligation to
produce its discovery material to the
def ense.

I n clear and unanbi guous | anguage, the Act descri bes

t he ci rcumst ances under whi ch crim nal i nvestigativels
information (all public record,' yet wusually exenpt from

di scl osure under Section 119.07(3)(b), Florida Statutes) is not

exenpt and nust be di scl osed:

(¢ . . . “crimnal investigative information”
shal | not incl ude:

* * %

5. Docunents given or required by |aw or agency
rule to be given to the person arrested

Section 119.011(3)( c¢)5, Fla. Stat. (2003) (enphasis added).

13 In refusing to produce the Public Records at issue
here, the City relied only on the “investigative” aspect of
Section 119.07(3)(b). The analysis would be identical,
however, were the information to have constituted “cri m nal
intelligence information”. See Section 119.011(3)( c¢), Fla.
Stat. (2003).

14 To the extent the certified question, in inquiring
whet her “the materials and docunments so requested [ are]
subject to a Public Record[s] request”, somehow suggests the

materials in question are not “public records” as Chapter 119
defines them then the certified question is in error.
Clearly, all docunents or other materials “made or received
pursuant to | aw or ordi nance or in connection with the
transaction of official business by any agency” are “public
records” under the Act, Section 119.011(1), Fla. Stat. (2003),
and thus “subject to a Public Record[s] request”. The only

i ssue is whether such records are exenpt and thus unavail abl e
for public inspection.
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Under that section, crimnal investigative information can | ose
that | abel — and thus its exenpt status — in one of two ways:
either it is "“given” to the defendant or it is “required by
law’ > to be given to the defendant.

Under Rule 3.220, the service and filing of a “Notice
of Di scovery” constitute a defendant’s “elect[ion] to
participate” in the crimnal discovery process, and “bind[s]
both the prosecution and defendant to all discovery procedures
contained in” the Rules. Fla. R Crim P. 3.220(a). The
| anguage of the Rule is mandatory: within 15 days “the
prosecutor shall serve a witten Di scovery Exhibit which shal
di scl ose to the defendant” certain enunerated i nformation. Fla.
R Crim P. 3.220(b) (1) (enphasis added). The defendant incurs
a reciprocal obligation, and, within 15 days of receiving the
state’ s discovery disclosures, “shall” provide the state with
certain enuner at ed i nformation. Fl a. R. Crim P.
3.220(d) (1) (enphasi s added).

Here, on the sane day the Mayor’'s counsel entered his
written appearance, not-guilty plea and request for additional

time to file defensive notions, he also filed a separate

15 The “agency rule” |anguage is not at issue here.
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Di scovery Notice. R 116, 180; A 27-28. Thus, as the trial court
correctly concluded, the Mayor’s Di scovery Notice triggered the
State’s obligation under the Rule to produce all materials in
its custody, which would have included the Injury Photo and the
Statenent.® R 181-182; A 20-21. In the Discovery Notice the

Mayor hinmself acknow edged this obligation by asking for al |
information required to be disclosed” (enphasis added). A. 27.
As of February 27 (the date the Mayor filed his Discovery Notice
after serving it on the prosecution the previous day), the State
here was under conpul sion of the crimnal discovery rules to
produce the information, regardless of the 15 days it had in
which to do so or that it m ght have sought a protective order
with respect to any or all of the information. The State could
have produced the records immediately upon receipt of the
Di scovery Notice, up to the 15'" day thereafter, or at any tine

in between. In all instances, however, it was under conpul sion

— that is, “required by law — to produce them Certainly, had

16 It is unclear exactly when the State had the Records
physically in hand, although Post-Newsweek contends the State
al ways had the ability to obtain at |east copies of the
Records fromthe City at any time. The State did admt bel ow,
however, it had obtained the materials sonmetine “after” Post-
Newsweek’ s public records requests, but did not specify when.
R. 104- 105.
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the State hinted to the defense prior to the expiration of the
15-day period that it my refuse to produce any of the
materials, the Mayor could have noved to conpel the State’s
conpl i ance.

The state’s obligation in this regard is anal ogous to
that of a wi tness subpoenaed to give testinony at a specific
date and tine. Such person is under coercion of the law to
appear at the appointed tinme unless he obtains an order fromthe
court (or agreenent of the subpoenaing party) extending the tine
or excusing his appearance altogether. No one can dispute that
a subpoenaed witness is “required” by law to conply with the
subpoena once served with it, regardless that the deadline for
conpliance may be at sonme future tinme.! Here, as of the service
and filing of the Discovery Notice, the State had a simlar
| egal duty: to produce the material by a date certain unless the

def ense agreed to an extension or the crimnal court issued an

1 | ndeed, such a witness has a duty to appear even if
he has filed a notion for protective order. See, for exanple,
Pi oche M nes Consolidated, Inc. v. Dolman, 333 F.2d 257, 269
(9th Cir. 1964) (holding, under federal civil rule virtually
identical to Florida state rule concerning depositions, a
wi tness has a continuing “duty” to appear unless he obtains on
order excusing his appearance); Hepperle v. Johnston, 590 F.2d
609, 613 (5th Cir. 1979).
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order preventing or limting the production. That the State had
not yet produced the material directly to the Mayor (and never
did because the Mayor withdrew his Notice) did not elimnate

the requirenent that it do so. R 182; A 21. See also State v.

Meggi son, 556 So.2d 816 (Fla. 5'" DCA 1990) (recogni zing “result”

of defense discovery demand is to “require the State, under

Florida Rule of Crim nal Procedure 3.220(a), to disclose” the
di scovery) (enphasis added).

2. A crim nal defendant’s subsequent w t hdrawal
of his discovery notice has and can have no
effect on the public’'s access to public
records.

Once a crimnal defendant elects to participate in
di scovery (as the Mayor did here), the state is obligated to
produce the material it has. Fla. R Crim P. 3.220. Wi | e
t he defendant certainly may withdraw his discovery notice under
t he constraints Rule 3.220 i nposes, as this Court has recogni zed
in simlar contexts the defendant’s actions can have no effect
on the public’'s access to those public records as a matter of
| aw. To permt a defendant to control the public’'s right of
access runs counter not only to the express | anguage of 3c5 but

also to the well-reasoned line of decisions from this Court
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rejecting efforts by anyone other than the Legislature to
regul ate that access.
Nearly 25 vyears ago this Court held only the

Legi sl ature may exenpt records frompublic view. Wait v. Florida

Power & Light, Co., 272 So.2d 420, 424 and 425 (Fla. 1979).

Five years |l ater this Court expressly rejected the argunment that
t he records’ custodi an may del ay producti on of public records to
afford the records’ subject the opportunity to challenge their

rel ease. Tribune Co. v. Cannella, 458 So.2d 1075 (Fla. 1984).

This Court reasoned then:

The only challenge permtted by the Act at the
time a request for records is made is the
assertion of a statutory exenption pursuant to
Section 119. 07. The person with the power to
raise such a challenge 1is the custodian.!® The

18 Since Cannella, this Court has, in linted
ci rcunmst ances and under particular fact patterns, permtted a
non-custodi an to obtain a protective order with respect to the
rel ease of public records. In MCrary, this Court held a
crimnal defendant may obtain a protective order pursuant to
Rul e 3.220 to prevent the release of public records only if he
produces evidence to satisfy the test this Court identified in
Mam Herald Publishing Co. v. Lewis. Florida Freedom
Newspapers v. MCrary, 520 So.2d 32, 35 (Fla. 1988)(citing
Lewi s, 426 So.2d 1, 6(Fla. 1982)). 1In so holding, this Court
recogni zed the Lewis test strikes the proper bal ance between
the public’s statutory right of access and a defendant’s fair
trial and due process rights. 1d. at 36. |In Post-Newsweek
Stations Florida, Inc. v. Doe, this Court held a non-party
witness claimng a right to privacy in crimnal discovery
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enpl oyee [the records’ subject there] therefore
has no statutory right at the time a request for
i nspection is made. When the records are on the
tabl e the purpose of the Act would be frustrated
if, every tinme a nmenber of the public reaches for
a record, he or she 1is subjected to the
possibility that someone will attenpt to take it
off the table through a court chall enge.

Cannel la, 458 So.2d at 1078-1079. The followi ng year this Court
reiterated the Legislature’s exclusive role in regulating access

to public records, City of North Mam v. Mam Herald

Publ i shing Co., 468 So.2d 218, 219-220 (Fla. 1985), a point

echoed nore recently in Post-Newsweek Stations Florida, Inc. v.

Doe, 612 So.2d 549, 553 (Fla. 1992) (“recogniz[ing]” and
reiterating principle that “this state’ s open governnment policy

requires that information be available for public inspection

mat eri al may obtain a protective order if he satisfies the
evidentiary test this Court identified in Barron v. Florida
Freedom Newspapers, Inc. Doe, 612 So.2d 549, 552 (Fla. 1992)
(citing Barron, 531 So.2d 113, 118 (Fla. 1988)). And, in
Times Publishing Conpany v. A.J., this Court held that in the
uni que circunstances presented by the exemption for child
abuse records and the overwhel m ng state interest in
protecting mnor victinms, such records’ mnor subjects have
standing to assert the exenption to disclosure. A.J., 626
So.2d 1314, 1315-16 and n.1 (Fla. 1993) (reiterating linmted
nature of Court’s hol ding, noting “unique problent of child
abuse investigations) (answering certified question by finding
m nor children can assert statutory exenption to non-

di scl osure provided subject is nmenmber of class statute

desi gned to protect).
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unless the information fits wunder a legislatively created
exenption”) (enphasis added).

Here, the State — and particularly the Mayor?! — took
exceptionto the trial court’s informed rejection of the Mayor’s
wi t hdrawal of his Discovery Notice here for what it clearly was:
a not-so-veiled but msguided attenpt to defeat the public’s
right of access to public records. R 181-182; A. 20-21
Undoubt edl y, the Mayor would not have withdrawn the Discovery
Noti ce had he not believed the Notice had the very effect he so
desperately sought to avoid — to make available for public
i nspection under Chapter 119 the photo of the injuries he
inflicted on his wife and her statenent about it to police. The
proper avenue for him or any crimnal defendant was to have
produced the evidence MCrary requires, a burden the Mayor
whol ly failed to neet. MCrary, 520 So.2d at 35.

Were this Court to find a crimnal defendant could
prevent the disclosure of public records by wi thdrawing his
di scovery notice before receipt of the material, then this Court

woul d, al beit unwittingly, undertake a |legislative function by

19 The City only noted that the Mayor withdrew the
Notice and thus the Records allegedly remai ned exenpt from
di scl osure.
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creating an exenption to access - for discovery notice
wi t hdrawal s — when the Legislature has chosen not to do so.
Such a finding not only would constitute a radical departure
from this Court’s prior holdings, but also would create an
i nperm ssible conflict between the Act and the constitutiona

authority of the courts. See McCrary, 520 So.2d at 34-35

(hol ding “when correctly interpreted and applied, there is no
conflict” between statute and constitutional authority of
courts).

B. Holding Crim nal Discovery Material Loses Its

Exenpt Status Upon A Defendant’s Di scovery Denand
| s Consistent Wth The Plain Language Of The Act.

It is axiomatic a court nust give a statute’s | anguage
its “plain and ordi nary neani ng, unless the words are defined in
the statute or by the clear intent of the legislature.” Geen
v. State, 604 So.2d 471, 473 (Fla. 1992) (citation omtted). |If
necessary, a court may refer to a dictionary to ascertain the
“plain and ordi nary meaning” of a word. [d. A court also nust
presune that | awmrakers knew t he nmeani ng of the words they chose
and expressed their intent by the words they selected. Aetna

Casualty & Surety Conpany v. Huntington National Bank, 609 So. 2d

1315, 1317 (Fla. 1992). A court also nmust presune |egislatures
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““do not enact purposeless and therefore wuseless, [sic]

| egi slation’ . Henderson v. State, 745 So.2d 319, 326 (Fla.

1999) (citation omtted).

Here, the Legislature chose two avenues by which a
public record otherw se exenpt from disclosure as crimnal
i nvestigative information is subject tothe mandatory i nspection
requi rements of the Act: one, the state gives the record to the
def endant, or, two, the state is required (either by |law or
agency rule) to do so. Section 119.011(3)( c)5, Fla. Stat.
(2003) . While the Legislature did not define the phrase
“required by law’, its intent — as evidenced in the opening
phrases of the Public Records Act — is clear. Fl ori da has an
unyi el ding comm tment to governnment in the sunshine: “it is the
policy of this state that all state, county, and nmunicipa
records shall be open for personal inspection by any person.”
Section 119.01(1), Fla. Stat. (2003) (enphasis added). See also
Art. |, Sec. 24, Fla. Const. (“[e]very person has the right to
i nspect or copy any public record made or received in connection
with the official business of any public body, officer, or
enpl oyee of the state . . . .7).

Post - Newsweek i s aware of only one reported state court
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deci sion discussing the phrase “required by law’ at any | ength,
albeit in a different context. At issue in the Col orado Court

of Appeals’ opinion in Rios v. Mreles was whether, under the

state’s garnishment statute, attorney’s fees and costs were
“required by law to be wi thheld” and thus deducted from any

earnings prior to garnishnent. Rios v. Mreles, 937 P.2d 840,

842 (Colo. Ct. of App. 1996). As here, the statute at issue
did not define the phrase “required by law . Rios, 937 P.2d at
842. The court | ooked to the “plain |anguage” and noted that
“[r]lequire” in its ordinary nmeani ng nmeans “to order or conpel”.

ld., citing Black’s Law Dictionary. The court there concl uded

that “required by law’, then, neans “some kind of direction
i mposed by the law’. Rios, 937 P.2d at 843.

Here, the “direction inposed by thelaw is that found
in Florida’ s crimnal discovery rules. Once a defendant el ects
to participate in discovery — as the Mayor did here — the rules
(that is, the “law’) command (that is, “require”) the state to
produce the material to the defense. There is no tenpora
restriction; the legal duty exists whether the act to be
perfornmed nmust be done only by sonme future date.

Had t he Legi sl ature i nt ended t hat crimna
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investigative information remain exenpt from disclosure only
upon the defendant’s actual receipt of the material, it would
have said so, excluding from the definition of crimnal
investigative information only material “given to the person
arrested”, not material “given . . . or required by law to be
given to him By connecting the two avenues with the
di sjunctive “or” the Legislature mde clear its intent that
either scenario results in mking the record available for

public inspection. See Henderson, 745 So.2d at 326 (finding

Legi sl ature presunmed not to enact “‘useless’” |legislation)
(citation omtted). Any other reading would permt a crimna
def endant to mani pul ate the disclosure provisions of the Act to
his own perceived advantage, a tactic the Mayor attenpted
unsuccessfully here. R 181-182; A 20-21. |If the section were
read, as the panel bel ow believed, to demand actual transfer of
the materials to the defense, then, in addition to w thdraw ng
his demand outright, the defendant could delay picking up the
docunments or refuse to accept them altogether (hoping to obtain
the same information through other nmeans) to control the timng
of public inspection. In those circunstances the defense al so

woul d obtain a de facto ‘protective order’ wthout ever having
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to satisfy its evidentiary burden under McCrary. Such a reading
is contrary to the clear and unwavering policy underlying the
Public Records Act that the records of this state be readily
avai lable to any nmenber of the public on request. Secti on
119.011(1), Fla. Stat. (2003); Art. I, Sec. 24, Fla. Const. See

al so Cannella, 458 So.2d at 1078. The Third District’s refusal

— on the authority of 3c5 - to grant the Mayor’s and State’s
requests to block the Records’ release inherently recognized
this principle. See March 14, 2001, Order of Third District
Court of Appeal (holding “[t]he Emergency Mtions for Stay
filed by said intervenors are hereby denied. See Section

119.011(3)( ¢c)(5), Florida Statutes (2000).7). A. 24.
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C. Holding Crim nal Discovery Material Loses Its
Exenpt Status Upon A Defendant’s Di scovery Notice
Is Consistent Wth The Relevant Legislative
Hi story Of 3c5.

The |l egislative history fromthe tine the Legislature
added the crimnal investigative and intelligence information
exenption?® to Chapter 119 sheds no light on this issue.
However, a subsequent anmendnent in 1988 illustrates how the
Legi sl ature chose not to elimnate the “required by law route
to inspection when given the opportunity to do so, apparently
believing no explanation or clarification of the section’s
| anguage was necessary. At that tinme, |aw enforcenent |led a
concerted push to broaden the exenption for crimna
investigative and intelligence information, principally by
del eti ng paragraph 5 of Section 119.011(3)© . The state house
and senate each proposed changes to delete that paragraph,

excluding from the definition of crimnal investigative or

© The Legi sl ature added the exenption in response to this
Court’s 1979 opinion in Wait. Before Wait, |aw enforcenent
records were confidential not by statute but by virtue of the
common | aw ‘police secrets rule’ . After Wiait, for such
records to remain confidential, the Legislature had to anend
the Public Records Act to include it. |d. See, for exanple,
Senate Staff Analysis & Econom c |npact Statenent, SB 1316 and
HB 1531. A 31-34.

31



CASE NO. SC03-530
LOWER TRIBUNAL CONSOLIDATED CASE NOS. 3D01-662, 3DO1-665
CIRCUIT COURT CASE NO. 01-05039 CA 11

intelligence information docunents given or required to be given
to the person arrested, thereby broadening the exenption to
di scl osure. See Senate and House Staff Analyses & Econom c
| npact Statenents regarding CS/HB 650 and SB 654. A. 35-58. Then-
Brevard County State Attorney Norman Wl finger supported the
proposed change to, in his view, encourage public cooperation
with |aw enforcenent. Subm ssion of Brevard State Attorney
included in House of Representatives Commttee on Governnent al
Operations Staff Analysis & Econom c I npact Statenent for CS/HB
650 and Conpani on Bill SB 654 (“Wol finger Subm ssion”). A.49-50.
Significantly, in defining the “Present State OfF The Law’ in a
witten statenent supporting the house bill, Wl finger wote
t hat a defendant’s invocation of his discovery rights under the
crimnal rules was sufficient for such | aw enforcenent materi al
to lose its exenpt status:
[o]nce the defendant invokes his [d]iscovery
rights wunder Rule 3.220, Fl orida Rules of
Crimnal Procedure, <crimnal intelligence or
investigative information ceases to be exenpt

under the present interpretation of the Public
Record | aw [sic].

Wbl fi nger Subm ssion (enphasis added). A. 49.

Rat her than elimnating the “given or required by |aw

.to be given” |anguage, the Legislature kept it. In |ight
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of the existing sentinment to broaden the then-current exenption,
had the Legi slature believed Wolfinger’s interpretation to be an
incorrect statenent of the statute it had witten, presumably it
woul d have taken that opportunity to di sabuse him and anyone
el se of the notion that “given” and “required by law. . . to be
given” nmean two separate things. | nstead, the Legislature
merely added |anguage to 3c5 which excludes from public
i nspection material whose release the court finds would *“be
defamatory to the good nane of a victim or witness” or would
inpair the state’s ability to prosecute a co-defendant. House of
Representati ves Comm ttee on Governnmental Operations Final Staff
Anal ysis & Econom c | npact Statenent, June 16, 1988. A. 35-58.
That section survives i ntact t oday. See Section
119.011(3)(c)5.a. and b., Fla. Stat. (2003).

Not surprisingly, then, this Court consistently and
explicitly has recogni zed the two-pronged nature of 3c5 and the
inport of Rule 3.220. For exanple, in McCrary, this Court held

crimnal discovery material was:

not . . . accessible to the public until such
time as the information is given, or required by
law . . . to be given, to the accused. The

pretrial discovery information at issue falls
into this latter category of public records,
which is available to the press and the public.
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McCrary, 520 So.2d at 34 (enphasis added). A short tine |ater
in Doe, this Court wote:

[pJursuant to the statute [Chapter 119], such
information will not be accessible to the public
until the information is given or required by | aw
or agency rule to be given to the accused, 8
119.011(3)( c)(5). Rule 3.220 requires the state
to turn over the discovery information to the
def endant .

Doe, 612 So.2d at 551 (enphasis added). Simlarly, nowhere in

either of the two later opinions fromthis Court in Henderson v.

State did the Court hold the only avenue for public inspection
of otherw se exenpt crimnal investigative information is after

the state delivers the material to the defense. See Henderson v.

State, 745 So.2d 319 (Fla. 1999) (“Henderson |”), and Henderson
v. State, 763 So.2d 274 (Fla. 2000) (“Henderson I1").?2!

As far as Post-Newsweek is aware, no one has litigated
the meaning of 3c5 before now, perhaps because the matter is

sel f-evi dent. However, Post-Newsweek is aware of at |east two

21 | n Henderson |, the defendant had attenpted to avoid
reci procal discovery by making a public records request for
mat eri al made non-exenpt by his co-defendant’s election to
participate in discovery under Rule 3.220. This Court said the
defendant’s doing so constituted an election on his own behal f
to participate in discovery. Henderson |, 745 So.2d at 326-
327. This Court then amended the Rule to elimnate that
apparent | oophole. Henderson II
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reported decisions whose text indicates the courts and parties
there apparently proceeded as if the discovery demand itself
did, as the statute’s | anguage nmakes clear, render the records

at issue available for public inspection. In Cerabino v.

Bl udworth, 18 Med.L.Rptr. 1687 (Fla. 15'" Jud. Cir., Novenber 30,
1990), although the defense had not obtained the discovery
material at issue but was entitled to it, the court assessed
attorneys’ fees under the Act against the county sheriff for his
wrongful refusal to permt public inspection of that material.
And in MCrary, the text of this Court’s opinion suggests that
al t hough the defendants there had invoked discovery under Rule

3.220, the state had not yet produced it to themas of the tine

their nmotions to block public access arose. See MCrary, 520
So.2d at 33 (reciting that defendants sought orders, anong ot her
t hi ngs, “preventing public disclosure of certain pretrial
di scovery information which was to be furnished to the two
def endants by the state attorney’'s office under Florida Rul e of
Crim nal Procedure 3.220") (enphasis added).

None of the reported decisions relied upon bel ow by
proponents of the so-called delivery rule stands for the

proposition the public may i nspect di scovery material only after
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t he defense receives it in discovery. | ndeed, in those cases
the state already had delivered the discovery material at issue

to the defense. See Satz v. Bl ankenship, 407 So.2d 396, 397

(Fla. 4th DCA 1981) (state had produced tape recording at issue
to defense in discovery) (affirmng trial court order directing

di sclosure of tape); Bludworth v. Palm Beach Newspapers, 476

So.2d 775 (Fla. 4" DCA 1985) (state had produced records at
issue to defense in discovery) (affirmng trial court order

requiring public access under Act); WESH Tel evision v. Freenman,

691 So.2d 532(Fla. 5th DCA 1997) (state had produced undercover
tapes to defendant in discovery) (quashing order denying public
access and remanding for hearing in conformance with this

Court’s opinions in McCrary and Mam Herald Publishing Co. v.

Lew S).

D. Holding Crim nal Discovery Material Loses
Its Exenpt Status Upon A Defendant’s
Di scovery Notice |Is Consistent Wth the
Act’s Policy OF Favoring Access.

Answering the certified question by finding crimnal
di scovery material |oses its exenpt status upon a defendant’s
di scovery notice regardless of any subsequent w thdrawal is
consistent with not only the letter but also the spirit of the

Public Records Act. R 178-184; A.17-23. Tinme and again Florida
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has denonstrated its unyielding commtnment to conducting the
public’s business in the open, recognizing a presunptive right
of access to court proceedings and records, ?? permtting
el ectronic media coverage of judicial proceedings,? requiring
neetings of public officials to be held in the open,? and
al l owi ng public inspection on demand of public records.? The
Act’ s text expressly sanctions this commtnent:
It is the policy of this state that all state, county,
and munici pal records shall be open for per sonal
i nspection by any person.
Section 119.01(1), Fla. Stat. (2003) (enphasis added). The
Legi sl ature has an exclusive role in regulating access to public
records, and has set the tone for agencies and the courts by

attenpting to ensure the broadest possible public access. The

Legi sl ature has defined what constitutes a “public record”, and

2 Lewi s, 426 So.2d 1: Barron, 531 So.2d 113.

23 In re Petition of Post-Newsweek Stations, Inc., 370
So.2d 764 (Fla. 1979). In Post-Newsweek this Court
acknow edged that the “prime notivating consideration
prompting [its] conclusion [opening Florida court proceedi ngs
to still and video caneras and audi o equi pnent] is this
state’s conmtnment to open government.” Post-Newsweek, 370
So. 2d at 780.

24 Section 286.011, Fla. Stat. (2003).
25 Chapter 119, Fla. Stat. (2003).
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has chosen the nost inclusive definition. See Section
119.011(1), Fla. Stat. (2003). The Legislature also has
identified those limted circunmstances under which nenbers of
the public my not see those records -- nmobre than two dozen
categories of excluded docunents, all of which are “public
records” but for policy reasons the Legislature has determ ned
the custodian may wthhold from public inspection. The
categories are those either specifically enunmerated in Chapter
119 itself or other general or special |aw the Act incorporates
by reference. Section 119.07(2)(a), Fla. Stat. (2003). The only
perm ssi bl e exenptions are those the Legislature creates. Wi t,
372 So.2d at 424. Even when a court believes it is serving sone
salutary policy in limting access to public records by, for
exanple, trying to protect privileged information, this Court
has enphasi zed that, however well neaning, it cannot. City of

North Mam , 468 So.2d at 219-220.

The policy of openness is a salutary one. An agency’s
or public official’s docunents are the permanent record of a
governnment’s activity, the means through which citizens can
learn of their government’s conduct and hold their officials

accountable. Access lends credibility to the judicial system

38



CASE NO. SC03-530
LOWER TRIBUNAL CONSOLIDATED CASE NOS. 3D01-662, 3DO1-665
CIRCUIT COURT CASE NO. 01-05039 CA 11

assuring participants and observers alike the governnent does
not espouse one position in public while taking a contrary
position in secret. And, in the battery prosecution against the
Mayor in particular, access allowed the public to | earn what the
City did to investigate the altercation, why the State chose to
bring charges against this public official, whether there was a
proper basis for doing so, and what evidence - including that
provided by the Mayor’'s wife herself — the State had amassed
agai nst him

Like the trial court’s Order below, answering the
certified question in the manner Post-Newsweek urges here al so
is consistent with the well-established principle that courts
must construe the Act liberally in favor of access, whi | e
narrowy construing any exenptions to disclosure. See, for

exampl e, Bludworth, 476 So.2d at 779; M ami_Heral d Publishi ng

Co. v. City of North Mam, 452 So.2d 572, 573 (Fla. 3d DCA

1984). Answering the certified question in the manner suggested
by the panel Decision below effectively broadens the reach of
the crimnal investigative information exenption far beyond the
l[imts the Legislature set. Further, notw thstanding the very

clear text of 3c5, were this Court to entertain any doubt as to
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the status of such records upon a defendant’s election to
participate in discovery, then it must err in favor of access,
not secrecy. Section 119.01(1), Fla. Stat. (2003); Art. 1.

Sec. 24, Fla. Const.; see also Downs v. Austin, 522 So.2d 931,

933 (Fla. 1st DCA 1988), quoting Bludworth, 476 So.2d at 780 n.

1.

CONCLUSI ON

For the foregoing reasons, this Court shoul d answer the
certified question by holding that crimnal investigative or
intelligence information | oses its exenpt status when a cri m nal
def endant invokes his discovery rights wunder Rule 3.220,
irrespective of whether the defendant may subsequently wi t hdraw
his di scovery demand.
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