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SUMMARY OF ARGUMENT

The issue before this Court is whether a consensual
encounter between | aw enforcenent and a person is el evated per
se to a seizure when the person voluntarily provides
identification upon the officer’s request and a conputer check
is run on that identification. It is the State’'s position

that the facts of this case sinply show a consensual citizen

encounter with | aw enforcenent.



ARGUMENT
PO NT OF LAW

VWHETHER A CONSENSUAL ENCOUNTER
BETWEEN LAW ENFORCEMENT AND A
PERSON |S ELEVATED TO A SEI ZURE
VHEN THE PERSON VOLUNTARI LY
PROVI DES | DENTI FI CATI ON UPON THE
OFFI CER' S REQUEST AND A COVMPUTER
CHECK IS RUN ON THAT
| DENTI FI CATI ON

This Court has ordered both parties to address the

application of State v. Frierson, 31 Fla. L. Wekly S81 (Fla.

Feb. 9, 2006), to the facts of this case. It is the State’'s
position that Frierson further validates the legality of the
arrest in the instant case.

As noted in Respondent’s nerits brief, the trial court
expressly found in this case that the evidence showed that the
encounter was consensual. O ficers approached Petitioner,
asked himif he lived there or was visiting friends, and then
asked for any identification. The facts denonstrate and the
trial court found that Petitioner voluntarily relinquished his
i dentification, and upon running a routine check,! an
out standi ng warrant for his arrest was found.

The State would submt that this was clearly a consensua
encounter case when the officers initially engaged Petitioner.

An officer can approach soneone on the street and ask them

1

I nterestingly, evidence showed that Petitioner even told the
of ficer that there was probably an open warrant for his arrest
whil e she was running the check. (R 49). This alone created
at | east a reasonable suspicion even before the verification
there was a warrant.



gquestions or even ask for identification. See Florida v.

Bostick, 501 U.S. 429 (1991): I.N.S. v. Delgado, 466 U S. 210

(1984); United States v. Mendenhall, 446 U S. 544 (1980).

Therefore, the only issue in dispute is whether the officer
retaining the identification |Iong enough to run a background
check on Petitioner somehow enhanced the encounter into a
st op.

In Del gado, the imm gration agents entered a factory and
posted officers at the doors. Del gado, 466 U.S. at 212-213.
The agents, then, would engage the workers by conducting
factory surveys. Id. During these encounters, the agents
woul d ask the workers for their immgration papers. 1d. The
United States Suprene Court found these facts did not create a
det enti on. The Court wrote that “[l]nterrogation relating to
one’s identity or a request for identification by the police
does not, by itself, constitute a Fourth Anmendnment seizure.”
Del gado, 466 U.S. at 216 (1984). In fact, the Court found
that I.N. S. agents could individually approach workers in a
factory and ask for proof of residency and citizenship w thout
inmplicating the Fourth Amendnment even though factory workers
woul d have to walk away from the inspecting officers and past
two nore officers standing at the door of the factory in order
to leave. 1d. at 217-218.

Again, the Court rejected a per se rule in Bostick,
finding a |l egal encounter under facts where police approached
an individual on a bus who they had no suspicion of having

3



commtted a crinme, asked him questions, asked to exam ne his
identification, and asked to search his luggage. Such conduct
was | egal so long as mandatory conpliance with these requests
was not conveyed to a reasonable person by the officers’
actions.

The instant case is even |less intrusive. Petitioner was
not in a secure factory or on a bus; he was on the street.
The facts showed that as the officers initially approached
people were free to |eave, and at |east one individual did
(R 44). Gven that an officer can request to exam ne
soneone’s license or identification, the only issue left to
address is whether running a check on the identification
somehow enhances the encounter to a stop.

Respondent acknow edges that during a traffic stop an
of ficer may not detain the driver of an autonobile beyond the
time it took to resolve the purpose of the detention. State
v. Diaz, 850 So. 2d 435 (Fla. 2003). However, unlike such a
situation as in Diaz, Petitioner’s encounter was consensual;
whereas, in Diaz, the traffic stop was not. Addi tionally,
Petitioner has never raised an issue as to the length of tine
his identification was retained by |aw enforcenent. Hi s
argument appeared to be sinply that his handing over his
identification to the officer per se escalated his encounter
to a detention. The State disagrees.

However, if this Court does find that the totality of the

facts show a detention occurred, the State would assert that

4



any concerns of the legality of this detention would be purged

by the intervening warrant. The court in United States V.

Green, 111 F.3d 515 (7'" Cir.), cert. denied, 522 US. 973

(1997), held that even if there is an illegal stop a search
could still be valid, and the court provided a three factor

test to apply to such situations:

(
illegality and the acquisition of the

1) the time elapsed between the
|1
vi dence;

e

(2) t he presence of i nterveni ng
ci rcumst ances;

and

(3) the purpose and flagrancy of the
of ficial m sconduct.

Green, 111 F.3d at 521.

This Court applied the Geen analysis in Frierson and
found that although the initial traffic stop was illegal the
subsequent discovery of a warrant? validated the search which
was conducted pursuant to the arrest. The State would al so
note that none of the factors above are in and of thenselves
di spositive. The tine lapse in Frierson was only five
m nutes; however, the existence of a warrant and the |ack of
flagrancy of the officer were found to purge any illegality

and to legitim ze the subsequent arrest and search.

2

As an aside, the warrant had been erroneously issued; however,
the officer was found to be acting in good faith.
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As noted above, the initial encounter can in no way be
found to be inproper. Therefore, the only possible illegal

conduct was in detaining the identification of Petitioner |ong

enough to run a conputer check (or until informed by
Petitioner hinself that there was a warrant). Such conduct,
if illegal, was even |less egregious than the act of inproperly

st oppi ng an autonobile and checking the |license of the driver.
A driver can not legally depart without his |icense; whereas,
Petitioner was a pedestrian and the identification he handed
to the officer was not even his driver’s license.?

Then, like in Frierson, the officer in the instant case
determ ned there was an outstanding warrant for Petitioner’s
arrest, the officers executed that warrant, and in a search
incident to that arrest, the officers found cocaine on
Petitioner. VWile the tinme |lapse in the instant case appears
to be simlar to that in Frierson, the warrant clearly served
as an intervening circunstance, and the actions of the officer
were not flagrant at all. The officer was informed there was
a warrant, at which point she had a right and a duty to arrest
Petitioner. The evidence was legally seized in the search

pursuant to that arrest.

3

It was a Florida identification card which it appears had an
address for Petitioner at which he had not lived for over five
years. (R 65).



CONCLUSI ON

Based on the argunents and authorities presented above
the State respectfully prays this Honorable Court affirm the
decision of the Fifth District Court of Appeal.
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