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STATEMENT OF INTEREST

Amicus Curiae, the Business Law Section of The Florida Bar
(“BLSFB”), submits this brief supporting Respondent Donald Kaplan
(“Kaplan” or the “Respondent”), assignee for the benefit of creditors of
Medical Research, Inc. (“MRI”). BLSFB respectfully submits this brief in
Its capacity as a recognized Section of The Florida Bar which includes many
attorneys who have a direct interest in this litigation with respect to the
Interpretation and application of Chapter 727, Florida Statutes. This brief is
not filed on behalf of The Florida Bar itsalf.

This case raises important issues concerning the interpretation and
application of statutory and fiduciary duties imposed upon persons serving
as assignees in assignment cases brought pursuant to Chapter 727, Florida
Statutes. This Court has the opportunity to clarify these duties and to
address whether legal malpractice claims, which are not otherwise
assignable, are claims that can be prosecuted by an assignee who, as
correctly noted by the Third District, “is no different from atrustee in
bankruptcy who has full standing to bring a debtor’s legal malpractice
clam.” Because an assignee is charged with the statutory and fiduciary duty

to “collect and reduce to money the assets of the estate,” and because there is



no functional difference between an assignee and a bankruptcy trustee, the
BLSFB supports and joins the Respondent.

SUMMARY OF THE ARGUMENT

In support of its ruling that the Respondent, as assignee of MRI,
possessed standing to prosecute the legal malpractice clams against the
Petitioners, the Third District analogized the Respondent to atrustee in
bankruptcy. The analogy drawn by the Court was sound and squarely
supported by areview of the relevant provisions of the assignment statute
and chapter 7 of the Bankruptcy Code, generally, and the duties of assignees
and chapter 7 trustees, specifically.

An assignee in an assignment case, and a trustee in a chapter 7
bankruptcy case, are charged with the same statutory duties and the
underyling god in both proceedings is the same: liquidation of the assets of
the estates for subsequent distribution to creditors thereof Armstrong, Cator
& Co. v. Holland, 35 Fla. 160, 165, 17 So. 366, 367 (Fla. 1895); Johnson,
Blakely, Pope, Bokor, Ruppel & Burns, P.A. v. Alvarez (In re Alvarez), 224
F.3d 1273, 1278 (11" Cir. 2000).

In construing the assignment statute and issues raised thereunder,
State case law recognizes that it is appropriate to ook to federal bankruptcy

decisions. Kaplanv. Antoine, 845 So. 2d 945,  n.10, 2003 Fla. App.



LEXIS 3254, *19 n.10 (Fla. 1* DCA Mar. 13, 2003). There is no question
that Eleventh Circuit case law contemplates that chapter 7 trustees succeed
to and have the power to prosecute legal malpractice claims that have
accrued as of the filing of a bankruptcy case. See, e.g., Alvarez, supra. Based
upon the striking similarities in the purposes and goals of the assignment
statute, and chapter 7 of the Bankruptcy Code, there is no principled basis to
preclude an assignee from prosecuting such a claim on behaf of an estate in
an assignment case.

A review of the relevant statutory provisions in the assignment statute,
viewed in the context of well-accepted tenents of statutory construction,
support the Third District’s holding. The Petitioners’ argument is premised
upon that part of section 727.103(1) exempting from the estate “property

exempt by law from forced sale.” Fla. Stat. § 727.103(1). This statute,

however, cannot be read in isolation.

Section 727.104(1)(b) includes among the assets of the estate “claims
and demands belonging to the assignor,” Fla. Stat. § 727.104(1)(b), which
would certainly include pending litigation claims, including those based
upon legal malpractice. Section 727.104(1)(d) requires an assignor to list all

“clams and choses in action” in the papers supporting its assignment filing,



Fla. Stat. 8 727.104(1)(d), and alega malpractice claim or suit would
certainly be included within that description.

Section 727.108(1) requires an assignee to “collect and reduce to
money the assets of the estate . . . by suit....,” Fla. Stat. § 727.108(1),
which, again, would include legal malpractice suit. A review of these
statutory provisions as a whole, which form the basis for an assignee’s
administration of an estate, supports the Third District’s holding that the
Respondent possessed standing to prosecute the underlying malpractice
claims against the Petitioners.

ARGUMENT

l. Thereis no functional difference between an assigneein an
assignment for the benefit of creditors case brought
pursuant to Florida law and a trusteein a chapter 7
bankruptcy case brought pursuant to the Bankruptcy Code.
An assignee should be deemed to have the same statutory
and fiduciary duty to prosecute legal malpractice claims as
does a chapter 7 trustee.

In support of its holding, the Third District stated that

Kaplan, as assignee for [sic] benefit of creditors,
has the legal charge of gathering and liquidating
assets of the corporation. In that regard Kaplan
Is no different from atrustee in bankruptcy who
has full standing to bring a debtor’ s legal
malpractice claim.

Kaplan, 832 So. 2d at 140. The Third District was correct. Thereis no

functional difference between an assignee in an assignment for the benefit of



creditors case brought pursuant to Florida law, Chapter 727, Florida Statutes,
and atrustee in a chapter 7 bankruptcy case brought pursuant to title 11 of
the United States Code, 11 U.S.C. 88 101 et seg. (“Bankruptcy Code”).

As discussed below, areview of the relevant provisions of Chapter
727, Forida statutes, and Chapter 7 of the Bankruptcy Code, and the
statutory duties imposed on an assignee and a chapter 7 trustee confirm that
these persons occupy virtually identical positions and are duty-bound to
engage in the same administration of insolvent estates subject of their
respective statutory charges. Both assignees and chapter 7 trustees serve as
representatives of their estates and work for the same goal--to maximize the
distribution to their respective estates’ creditors.

Moreover, the fact that “ State courts often look to federal bankruptcy
law for guidance asto lega issues arising in proceeding [sic] involving
assignments for the benefit of creditors,” Kaplan v. Antoine, 845 So. 2d
904,  n. 10, 2003 Fla. App. LEX1S 3254, *19 n.10 (Fla. 1¥ DCA Mar. 13,
2003)(citations omitted), further supports the proposition asserted by the
Third District and, consequently, its decision.

Of note, the statutory duties of assignees and trustees in bankruptcy
are virtualy identical and their respective titles are used interchangeably by

the Florida courts and legidature. See, e.g., Kaplan, supra, 2003 Fla. App.



LEXIS 3254, *14 (“In an assignment for the benefit of creditors, the debtor
voluntarily assigns its assets to a third party as trustee for the purposes of
liquidating the assets to satisfy, in full or in part, creditors claims against the
debtor.”)(citations omitted)(italics added); Fla. Stat. 8§ 671.201(12)
(“*Creditor’ includes a general creditor, a secured creditor, alien creditor
and any representative of creditors, including an assignee for the benefit of
creditors, a trustee in bankruptcy, areceiver in equity and an executor or
administrator of an insolvent debtor’s or assignor’s estate.”)(italics added).

A. A comparison of relevant statutory provisions under the

assignment statute and Bankruptcy Code confirms that

assignees are the functional equivalent of chapter 7
trusteesin bankruptcy.

Section 727.101 of the assignment statute contemplates the
administration, that is, liquidation of the assets of an assignor’s estate and a
distribution thereof consistent with the provisions of the assignment statute.
See Fla Stat. § 727.101 (“The intent of this chapter is to provide a uniform
procedure for the administration of insolvent estates, and to ensure full
reporting to creditors and equal distribution of assets according to priorities
as established under this chapter.”); Armstrong, Cator & Co. v. Holland, 35
Fla. 160, 165, 17 So. 366, 367 (Fla. 1895)(manifest purpose of assignment
statute to enforce rule of securing equal distribution of insolvent debtor’s

property among debtor’s creditors); Kaplan, supra, 2003 Fla. App. LEXIS



3254, * 14 (in assignment case debtor voluntarily assigns his assets to third
party as trustee for purposes of liquidating assets to satisfy, to the extent
available, creditors claims against debtor). Chapter 7 of the Bankruptcy
Code is entitled “Liquidation,” and its provisions clearly contemplate and
provide for the liquidation and distribution of a debtor’s non-exempt assets.
See 11 U.S.C. 88 704(1)(discussed below) and 726 (providing mechanism
for distribution of assets of estate after same are reduced to money);
Johnson, Blakely, Pope, Bokor, Ruppel & Burns, P.A. v. Alvarez (Inre
Alvarez), 224 F.3d 1273, 1278 (11*" Cir. 2000)(“... in a Chapter 7 case, a
trustee is appointed who is charged with the duty of liquidating the assets in
the debtor’ s bankruptcy estate with the goal of satisfying as many of the
creditors claims as possible.”)(citation omitted).

The assignment statute defines “[a]sset” as “alegal or equitable
interest of the assignor in property, which shall include anything that may be
subject of ownership, whether real or personal, tangible or intangible,
wherever located and by whomever held at the date of the assignment,
except property exempt by law from forced sale.” Fla. Stat. 8§ 727.103(1)

(italics added).* Section 541(a)(1) of the Bankruptcy Code, entitled “The

t The second issue addressed by the BLSFB, infra, is the last portion of the
guoted language that provides for a limitation upon the statutory definition
of an “[a]sset” of the estate.



Estate,” providesin relevant part and with exceptions inapplicable here, that
upon the commencement of a voluntary chapter 7 case the debtor’s estate “is
compromised of al the following property, wherever located and by
whomever held: (1) . . . dl legal or equitable interests of the debtor in
property....” 11 U.S.C. 8 541(a)(1). Of note, the term “[€]state,” which has
critical application in bankruptcy cases,? is used in the assignment statute.
Fla. Stat. 8 727.103(7)(“* Estate’ means all of the assets of the assignor.”).
The core statutory duty of both assignees and trustees is virtually
identical. Section 727.108(1) of the assignment statute provides that an
assignee “shall” “[c]ollect and reduce to money the assets of the estate....,”
Fla. Stat. 8 727.108(1), while section 704(1) of the Bankruptcy Code
provides that a chapter 7 trustee “shall” “collect and reduce to money the

property of the estate for which such trustee serves....” 11 U.S.C. § 704(1).}

> The United States Supreme Court has given the phrase “ property of the
estate” abroad construction. United States v. Whiting Pools, Inc., 462 U.S.
198, 204-05 (1983).

s Likewise, the core statutory duty of assignors and debtors is likewise
virtually identical. Compare Fla. Stat. § 727.101 (duties of assignees) with
11 U.S.C. 8 521 (duties of debtors). Specifically, section 727.107(4)
provides that an assignee “shall,” “[u]pon délivery of the assignment to the
assignee, deliver to the assignee all of the assets of the estate in the
assignor’ s possession, custody, or control, including, but not limited to, al
accounts, books, papers, records, and other documents.” Fla. Stat. 8
727.107(4). Section 521(4) of the Bankruptcy Code provides that a debtor




A review of section 727.108 of the assignment statute and section 704 of the
Bankruptcy Code confirms that assignees and trustees in chapter 7
liquidations are charged with the same basic functions: liquidating assets and
reducing same to money and, after administrative functions such as claim
objections, distributing the assets of the estate to administrative claimants
and creditors pursuant to a statutory scheme promulgated by the Florida
legidature and Congress, respectively.

Of note here, both assignees and trustees are empowered to bring suit
on behalf of assignors and debtors in furtherance of their respective statutory

duties. Compare Fla. Stat. 88 727.108(1)(assignee charged with collecting

and reducing to money assets of estate by suit or public or private sale) and
727.110(1)(a)-(c)(authorizing assignee to initiate supplemental proceedings
to recover money or other assets of estate, determine validity, priority or
extent of lien and avoid conveyances or transfers void or voidable under
applicable law) with Fed. R. Bankr. P. 7001(2)(action to determine validity,
priority and extent of liens), 11 U.S.C. 88 542 (turnover action against
persons other than custodians in possession or control of estate property),

543 (turnover action against custodians in possession or control of estate

“shall,” “if atrustee is serving in the case, surrender to the trustee al
property of the estate and any recorded information, including books,
documents, records, and papers, relating to property of the estate....” 11
U.S.C. §521(4).



property), 544 (enabling trustee to make use of applicable state laws to avoid
conveyances or transfers void or voidable including Chapter 726, Florida
Statutes, 547 (actions to avoid preferential transfers) and 548 (actions to
avoid fraudulent transfers).

Causes of action that have accrued as of the filing of an assignment
case and a bankruptcy case become part of the respective estates. Alvarez,
supra, 224 F.3d at 1278 n.12 (“It is well-settled that causes of action which
have accrued prior to bankruptcy become part of the bankruptcy estate.”)
(citations omitted); Kaplan, supra, 2003 Fla. App. LEXIS 3254, *19 n.10
(state courts often look to federal bankruptcy law for guidance as to issues
arising in assignment cases, here, there is no reason to not apply the rule
accepted in bankruptcy proceedings that causes of action that have accrued
prior to the filing to become part of debtor’s estate).

In short, an assignment for the benefit of creditors case is the state
court counterpart, or “aternative,” to a chapter 7 bankruptcy case brought in
federal court, id., at *14 (characterizing assignment for benefit of creditors
as “alternative’ to bankruptcy proceeding), with the primary distinction
being that a discharge of debtsis not available in an assignment case while
same is available in a chapter 7 case with respect to an individual. See W.L.

Courshon, Florida’s New Law on Assignments for the Benefit of Creditors:

10



An Alternative to Bankruptcy, Fla. Bar Journal, at 39 (Oct., 1987)(comparing

assignment case to chapter 7 bankruptcy case as both being vehicles to
liquidate insolvent debtors with main difference being absence of discharge
in assignment cases).*

It is more than appropriate for this Court, as noted by the Third
District in Kaplan, supra, 2003 Fla. App. LEXIS 3254, *14, to look to
applicable bankruptcy law in determining whether a claim for lega
malpractice is included in the assets assigned to an assignee in an
assignment case. In light of the striking similarities between the duties of an
assignee in an assignment case and a trustee in a case under chapter 7 of the
Bankruptcy Code, and the underlying goals of both proceedings, there is no
principled basis to preclude assignees from prosecuting legal malpractice
claims like those brought by chapter 7 trustees.

B. It isundisputed that chapter 7 trusteesin Florida have
the statutory and fiduciary duty to prosecute legal

malpractice claims of debtors which have accrued as of
the filing of chapter 7 cases.

As stated above, it is “well-settled that causes of action which have

accrued prior to bankruptcy become part of the bankruptcy estate,” and legal

« Another notable (but for present purposes equaly irrelevant) difference
between assignment cases and cases under chapter 7 of the Bankruptcy Code
Is the absence of provisions in the assgnment statute similar to the

automatic stay provisions of the Bankruptcy Code, 11 U.S.C. § 362.

11



mal practice claims are included within such causes of action. See, e.g.,
Alvarez, supra (applying Florida law with respect to legal malpractice clams
and holding that such action belonging to debtor as of filing belonged to
estate and that only trustee could bring such action in absence of
abandonment of same by trustee). See also Alipour v. Thomas (Inre
Alipour), 252 B.R. 230 (Bankr. M.D. Fla. 2000)(court granted chapter 7
trustee’ s motion to subgtitute in as party plaintiff in debtor’s legal

mal practice action).

Alvarez is an example of a case standing for the proposition that
notwithstanding the genera rule applicable in Florida that legal malpractice
claims are non-assignable, a trustee in bankruptcy is authorized and, in fact,
Is statutorily obligated to prosecute such actions in the name of a debtor. See
also In re Vernon, 609 So. 2d 128 (Fla. 4" DCA 1992)(court affirmed denial
of motion to dismiss administrator ad litem’s complaint for legal malpractice
on behalf of decedent’s Florida estate); Federal Deposit Ins. Corp. v. Brodie,
602 So. 2d 1358 (Fla. 3d DCA 1992)(after bank declared insolvent FDIC
was substituted in as party plaintiff and able to prosecute legal malpractice
clam against bank’ s attorneys); Continental Cas. Co. v. Quigley, 264 So. 2d
87 (Fla. 1* DCA 1972)(affirming trial court’s order setting aside jury verdict

in favor of malpractice insurer and ordering new trial to administratrix of her

12



husband’ s decedent estate in claim for legal malpractice). Likewise, thereis
also case law recognizing the distinction between voluntary assignments of
“bare’ lega malpractice claims and the assignment of same “that is part of a
general assignment in a commercia setting and transaction that encompasses
a panoply of other assigned rights, duties and obligations.” Cerberus
Partners, L.P. v. Gadsby & Hannah, 728 A.2d 1057, 1060 (S. Ct. R.I.
1999)(citation omitted). Assignment cases are made in a “commercial
setting” and these types of cases “encompass a panoply of other assigned
rights, duties and obligations” as set forth in Chapter 727, Florida Statutes.
The above-cited cases demonstrate that notwithstanding the rule
applicable in Florida and the mgjority of jurisdictions that legal malpractice
clams are non-assignable, it is appropriate and, in fact, entirely consistent
with atrustee’ s statutory and fiduciary duties to prosecute legal malpractice
clamsin a debtor’s name. Because assignees and trustees in bankruptcy
have the same core duties, that is, to reduce to money assets of the estate,
and because liquidating legal malpractice claimsiis clearly such an act, the
rule in assignment cases should be that assignees stand in the shoes of an
assignee and can prosecute claims for legal malpractice just as an assignor

could do absent the initiation of an assignment case.

13



[I. Chapter 727, Florida Statues, authorizes an assignee for the
benefit of creditorsto prosecute a legal malpractice claim in
the name of an assignor.

The issue of whether section 727.103(1) excludes legal malpractice
claims, as argued by the Petitioners, is one of statutory construction.
Application of well-accepted rules of statutory construction to section
727.103(1), which defines the term “asset” and excludes assets exempt from
forced sale, should not be read to exclude claims for legal malpractice.

A statute should be applied so as to give effect to the legidature’s
intent, even if same differs from the statutory language. Deason v. Florida
Dept. of Corrections, 705 So. 2d 1374, 1375 (Fla. 1998)(citations omitted).
“Where possible, courts must give effect to all statutory provisions and
construe related statutory provisions in harmony with each other.” T.R. v.
Sate, 677 So. 2d 270, 271 (Fla. 1996)(citation omitted). “It is axiomatic
that all parts of a statute must be read together in order to achieve a
consistent whole” T.R., 677 So. 2d at 271 (citation omitted); Palm Beach
Cty. Canvassing Bd. v. Harris, 772 So. 2d 1273, 1287 (Fla. 2000)(“It iswell
settled that a statute should be construed in its entirety and as a harmonious
whole.”)(citation omitted).

Lastly, while unambiguous statutes should be applied as written, “a

literal interpretation of the language of a statute need not be given when to

14



do so would lead to an unreasonable or ridiculous conclusion.” Holly v.
Auld, 450 So. 2d 217, 219 (Fla. 1984)(citation omitted). Continuing, the
Court stated that “[s]uch a departure from the letter of astatute .. . ‘is
sanctioned . . . only when there are cogent reasons for believing that the
letter [of the law] does not accurately disclose the [legidative] intent.””
Holly, 450 So. 2d at 219. Application of the foregoing precepts of statutory
construction compels the conclusion that assignees possess the right to
prosecute legal malpractice claims of an assignor that have accrued as of the
filing of an assignment case.

Section 727.104(1)(b) of the assignment statute specifically includes
among the assets of an assignor’s estate “ claims and demands belonging to
the assignor.” Fla. Stat. 8 727.104(1)(b). It cannot be disputed that the legal
mal practice claims at issue here constitute “claims and demands belonging
to the assignor.”

The list of assets that an assignor is required to complete and deliver
to the assignee includes “claims and choses in action.” Fla. Stat. 8
727.104(1)(d). It cannot be disputed that the legal malpractice claims at
issue here constitute “claims and choses in action.”

Section 727.108(1) provides, in relevant part, that an assignee “shall”

“[c]ollect and reduce to money the assets of the estate [. . .] by suit in any

15



court of competent jurisdiction. . . .” Fla. Stat. 8 727.108(1). It cannot be
disputed that prosecution of the legal malpractice claim at issue here would
be an act in furtherance of the Respondent’s statutory duty to “[c]ollect and
reduce to money the assets of the estate” as contemplated by section
727.108(1).

The BLSFB submits that the recitation of the foregoing sections of the
assignment statute demonstrates the Florida legidature’ s intent to include all
causes of action, including those for legal malpractice, as part of an
assignor’s estate. The BLSFB further submits that the only way to read all of
the above-cited sections of the assignment statute, including section
727.103(1), consistently is to find that an assignee can prosecute legal
mal practice claims belonging to the assignor.

The BLSFB further submits that adoption of the Petitioner’s position
that the “exempt[ion] from forced sale” language in section 727.103(1)
excludes claims for legal malpractice would necessarily lead to an
“unreasonable or ridiculous conclusion.” Holly, 450 So. 2d at 219.
Specificaly, if the Court were to adopt the Petitioners argument based on
section 727.103(1), it would lead to a Situation where an assignor would
have no ability to carry out the statutory duties imposed upon it to, inter alia,

prosecute “claims and demands belonging to the assignor.” Fla. Stat. §

16



727.104(1)(b). Thus, there are “cogent” reasons for believing that statutory
language relied upon by the Petitioners does not “accurately disclose” the
Florida legidature’ s intent in the overall context of the assignment statute.
Holly, 450 So. 2d at 219.

It should also be noted that the concept of exemptions, as set forth in
section 727.103(1), and the differences in how exemptions apply in
assignment and bankruptcy cases, upon which Petitioner’s argument is
based, are not dispositive to the issue at hand. Specifically, the fact that legal
mal practice claims are non-assignable under Florida law does not mean that
such claims are exempt from forced sales as contemplated by section
727.103(1). Also, Chapter 222, Florida Statutes, applies to real personsin
assignment and bankruptcy cases in Florida. Thus, the distinctions in the
application of exemptions in assignment cases and bankruptcy cases set
forth in section 111(B) of Petitioner’s Initial Brief are distinctions without
differences. Under Petitioner’s theory of the case, a chapter 7 trustee would
be unable to prosecute legal malpractice claims; however, as discussed
above, that is not the state of the law. Alvarez, supra.

CONCLUSION

Based on the foregoing, the Court should affirm the Third District’s

opinion in its entirety and hold that assignees, like the Respondent here,

17



possess standing to prosecute claims for legal mal practice belonging to
assignors that have accrued as of the filing of assignment cases.
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