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STATEMENT OF THE CASE AND FACTS

On August 24, 1974, Defendant was charged by i ndictnment
with: the first degree nurder of Lillian Gans and the first
degree nmurder of Sydney Gans. (RSR. 4)! The crinmes were all eged
to have been commtted on July 17, 1974. The matter proceeded
totrial in 1975. After considering the evidence presented, the
jury found Defendant guilt as charged and reconmmended the
i nposition of the death penalty for both nmurders. (RSR. 379-80)
The trial court adjudicated Defendant guilt, followed the jury’'s
recommendati on and i nposed a sentence of death for each nurder.
(RSR. 375-78, 412)

Def endant appealed his convictions and sentences to this
Court, which affirmed. Knight v. State, 338 So. 2d 201 (Fla.
1976) . Def endant sought a wit of habeas corpus from this
Court, which was denied. Knight v. State, 394 So. 2d 997 (Fl a.
1981). He sought post conviction relief in the trial court,
whi ch was denied, and that denial was affirmed on appeal.
Knight v. State, 426 So. 2d 533 (Fla. 1982). Def endant al so
sought a wit of habeas corpus for the United States District

Court for the Southern District of Florida, which was deni ed.

L The synbols “RSR.” and “RST.” will refer to the record
on appeal and transcript of proceedings from Defendant’s
resentencing, Florida Supreme Court Case No. 87783.
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However, on appeal, the Eleventh Circuit found that Defendant’s
sentencing violated Hitchcock v. Dugger, 481 U S. 393 (1987),
and reversed the denial of habeas relief regard his sentences.
Kni ght v. Dugger, 863 F.2d 705 (11th Cir. 1988). Rehearing was
deni ed on August 23, 1989. On July 16, 1990, the federal
district court entered its order granting Defendant a
conditional wit of habeas corpus regarding his sentences.
(RSR. 1110)

After the tinme of the issuance of the Eleventh Circuit’s
opi nion, the proceedi ngs were del ayed because Defendant refused
to proceed until the wit formally issued, resisted producing
di scovery, had his counsel w thdraw, had new counsel appointed,
sought continuances and litigated a virtual <class action
regarding the funding for experts in capital cases.?

The resentenci ng proceedi ng conmenced on January 23, 1996.
(RST. 172) This Court found the following facts had been
presented at that proceeding:

On direct appeal, we related the follow ng
mat erial facts:

Upon arriving at his place of business
and parking in his designated space, M.
Gans was approached by the defendant who was
carrying an automatic rifle and was told to
re-enter his autonobile, to drive hone and

2 A nmore conmplete recitation of the history of these
proceeding is contained in Issue | in the state habeas response.
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get Ms. Gans, and to drive to the bank and
get $50, 000. While inside the bank, M.
Gans infornmed the president about the
abduction. The police and FBI were alerted.
M. Gans then returned to his car with the
nmoney. He and his wife, shortly thereafter,
were found shot to death, the fatal shots--
perforating through their necks--having been
fired from the rear seat of the vehicle.
Thereafter, Kni ght was apprehended and t aken
into custody in a weeded area about 2,000
feet fromthe Gans' vehicle. Underneath him
buried in the dirt was an automatic rifle
and a paper bag containing $50, 000. Ther e
were bl ood stains on his pants.

Kni ght, 338 So. 2d at 202. During the resentencing
hearing, FBlI Agent Terry Nelson testified that he was
involved in all stages of the surveillance of the
crimnal episode. He arrived at City National Bank in
an unmar ked car, and observed the Gans' Mercedes, with
Ms. Gans driving and a black male with a rifle across
his lap sitting in the right rear. After M. Gans
returned to the car, the vehicle departed and fol |l owed
a circuitous route before heading toward an
unpopul ated area of south Dade County.

Nel son nonmentarily | ost sight of the Mercedes, and
after regaining contact, Nelson again |ost sight of
the Mercedes as it proceeded along a canal ridge.
When Nel son exited his vehicle for a better view, he
received a radio call that two individuals had been
shot and a bl ack nmal e was seen running into the woods
nearby. The surveillance |asted for approximtely an
hour and covered about twenty mles. Nelson testified
t hat Kni ght took no actions indicating he was aware of
t he surveill ance. (FN4) The FBI and Dade County
police vehicles participating were unmarked and none
of the officers were in uniform One STOL (FN5)
aircraft and a helicopter were also involved in parts
of the surveill ance.

Dr. Joseph Davis, the original nedical exam ner,
testified that Ms. Gans was killed instantly from a
bull et which entered the back right side of her neck
and exited her left cheek. M. Gans was shot in the
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| ower right side of the face, with the bullet having
exited his jaw. His wound had stippling or gunpowder
mar ks burnt into the flesh, indicating that he had
been shot at point-blank range. M. Gans was found in
t he underbrush, a trail of blood indicating that he
had been dragged out and away from the vehicle after
bei ng shot.

Detective Greg Smith testified that he was a
menber of the col d-case squad, havi ng been assigned to
the case in 1989 because the fornmer |ead detective,
Detective Q eda, had retired from the police
depart nment. Smith reviewed the trial testinony and
reports of wtnesses who were no |onger avail able.
Smith recounted to the judge and jury the testinony of
the deceased Gans' conpany conptroller, M1 ton
Marinek, the testinony of Detective Qeda and, in
rebuttal testinmony, the sworn statenment of the
hel i copter pilot, as well as relating the physical
evi dence presented at trial.

Numer ous wi tnesses testified on Knight's behal f.
They presented testinmony that Knight, the second
ol dest of nine children, came from a famly with a
hi story of mental illness and neurol ogical problens.
Knight's sisters Mary Ann, Doris, and Edna, as well as
Deputy Patrick Duval, detailed the poverty, hunger,
and brutal beatings Knight had sustained during his

childhood in Fort Pierce. Kni ght's father was an
al coholic who had stopped providing for his famly in
1960. Knight's father beat him often and wth

brutality. The Knight children often went without
food or clothing. In June 1960, Knight's father raped
Knight's sister Mary Ann. Knight, nine years old at
the tinme, either witnessed his sister's rape and tried
to stop it, or was told about it by Mary Ann
i mmedi ately thereafter.

Kni ght was first arrested at age nine for theft.
When he was arrested on the sanme charge several nonths
| ater, he was conmtted to the Florida School for
Boys, the youngest child ever sent there. He was
continually in trouble thereafter, wuntil at age
fifteen he was sent to state prison on a burglary
conviction. At age nineteen, he was conmtted to the
Nor t heast Florida State Hospital where he was



di agnosed wi t h drug and poi son i ntoxi cati on, excessive
drinking, and paranoid personality.

Nurmerous nental health experts testified to
Kni ght's |ongstanding nental problens. Dr. Brad
Fisher, a forensic psychol ogist, opined that Knight
was a chronic schi zophrenic. He testified that Knight
was acting under an extreme nental or enotional
di sturbance at the tinme of the nurders and that his
ability to appreciate the crimnality of his conduct
was substantially inpaired. Dr. Joyce Carbonell, a
clinical psychologist, testified that Knight was a
schi zophrenic and that the statutory nental mtigators
were manifested at the time of the nurders. Dr.
Thomas McLaine, a psychiatrist, testified that he
eval uated Knight in 1991, concluding that he fell
"somewher e between t he severe personality di sorder and
t he schi zophrenic." He al so opined that at the tinme
of the killings, Knight was under the influence of an
extreme nental or enotional disturbance and that his
ability to conformhis conduct to the requirenments of
the |l aw was "sonewhat inpaired all the tinme and [ has]

been for nost of his 45 years.™ Dr. Jethro Tooner,
a psychologist, opined that the statutory nental
mtigators applied at the tinme of the nurders. Dr .

Davi d Rot henberg, a clinical psychologist, testified
t hat Kni ght was a chroni c paranoid schizophrenic. Dr.
Wl liamCorwin, a psychiatrist, stated that Kni ght was
argunment ati ve, evasive, hostile, angry and that "there
was some consci ous exaggeration of his synptons with
a tendency to present hinself as being actually ill."
Dr. Arthur Wells, a psychol ogist, testified that when
Kni ght committed the nurders, he was "50 percent or
more out of control, had no ability to reason, to
j udge what he was doing."

Inrebuttal, the State called Dr. Eil een Fennell,
a neur o- psychol ogi st. She testified that Knight has
a paranoid personality disorder, but is a malingerer
who does not suffer from paranoid schizophrenia. Dr.

Lloyd Mller, a forensic psychologist, |I|ikew se
testified that Knight is a malingerer who does not
have any mmjor nental illnesses. Simlarly, Dr.

Charles Mutter, a forensic psychiatrist, found Knight
to have a paranoid and antisocial personality, but no
maj or nental illness.



Finally, Detective Smth was recalled on rebuttal
and testified that his review of the prior testinony
confirmed that no wunifornmed officers or marked
vehi cl es were involved in the surveillance. Moreover,
he testified that the STOL pilot's prior sworn
testinmony reflected that the pilot first saw the
Mercedes after it had stopped and Knight was fleeing
and that the helicopter pilot's prior sworn statenent
confirmed that observation.

*x * * %

(FN4.) Nelson testified that Knight never becane
"hi nge key," which is an FBI termfor a suspect who is
| ooki ng over his shoulder or who is concerned and
paranoi d that somebody m ght be followi ng him

(FN5.) STOL stands for Short Takeoff and Landing, |ike
the United States Marine Corps AV-8B Harrier aircraft.

Knight v. State, 746 So. 2d 423, 427-29 (Fla. 1988). After
considering this evidence, the jury recommended that Defendant
be sentenced to death for each nurder by a vote of 9 to 3.
(RSR. 1459)

The trial court followed the jury' s recomendations and
sentenced Defendant to death for each of the nmurders. ( RSR.
1516-54) The trial court found 6 aggravators applicable to both
murders: prior violent felonies including the nurder of
Corrections Oficer Burke and the contenporaneous nurder of the
other victim during the course of a kidnapping; avoid arrest;
pecuni ary gain; heinous, atrocious and cruel (HAC); and cold,
calculated and prenmeditated (CCP). (RSR. 1517-28) In

mtigation, the trial court found that Defendant had been abused



as a child, that Defendant suffered from sonme mental problem
that did not rise to the |level of statutory mtigation and that
Def endant was raised in poverty. (RSR. 1528-51) The trial
court rejected Defendant’s claimthat he had established that
t he murder was comm tted whil e Def endant was under the influence
of an extreme nental or enotional disturbance and that
Def endant’s capacity to appreciate the crimnality of his
conduct or to conformhis conduct to the requirement of the | aw
was substantially inmpaired. (RSR 1529-47, 1548) |n doing so,
the trial court expressly found the testinony of Dr. Wells
incredible. (RSR 1529-33)

Def endant appeal ed his sentences to this Court, raising 17
i ssues:

l.
THE TRI AL COURT ERRED | N ALLOW NG THE STATE TO PRESENT
THE HEARSAY TESTI MONY OF DETECTI VE SM TH, | N VI OLATI ON
OF FLORI DA LAW THE FLORI DA CONSTI TUTI ON, ARTICLE 1,
SECTIONS 9, 16, AND 17, AND THE UNI TED STATES
CONSTI TUTI ON, AMENDMENTS VI, VIII1, AND Xl V.

.
THE TRIAL COURT ERRED IN ALLONNG THE STATE S
PRI NCI PLE W TNESS, DETECTIVE SM TH, TO REMAIN I N THE
COURTROOM THROUGHOUT THE RESENTENCI NG PROCEEDI NGS, | N
VI OLATI ON OF THE RULE AGAI NST W TNESS SEQUESTRATI ON,
SECTI ON 90. 616, FLORI DA STATUTES.

M.
THE PROSECUTOR'S RELIANCE ON THE NONSTATUTORY
AGGRAVATI NG CI RCUMSTANCE OF FUTURE DANGEROUSNESS
TAINTED THE VALIDITY OF THE JURY' S RECOMMENDATI ON AND
UNDERM NED THE RELI ABI LI TY OF THE SENTENCI NG HEARI NG
I N VI OLATI ON OF FLORI DA LAW THE FLORI DA CONSTI TUTI ON,
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ARTICLE |, SECTIONS 9 AND 17, AND THE UNI TED STATES
CONSTI TUTI ON, AMENDMENTS VI Il AND Xl V.

YA

THE TRI AL COURT' S REFUSAL TO DETERM NE AND | NSTRUCT
THE JURY THAT | F SENTENCED TO LIFE, THE SENTENCES
WOULD BE CONSECUTIVE WTH M N MUM MANDATORY TERMS
TOTALLI NG FIFTY YEARS, PRECLUDED THE JURY FROM
CONSI DERI NG RELEVANT M Tl GATI NG EVI DENCE, UNDERM NED
THE RELIABILITY OF THE SENTENCI NG PROCEEDI NG, AND
DENI ED THE DEFENDANT DUE PROCESS, | N VI OLATI ON OF THE
FLORI DA CONSTI TUTI ON, ARTICLE |, SECTIONS 9 AND 17,
AND THE UNI TED STATES CONSTI TUTI ON, AMENDMENTS VI,
Vi1l AND XI V.

V.

THE TRI AL COURT" S | NSTRUCTI ON THAT DEFENDANT’ S ABSENCE
AT TRIAL WAS THE RESULT OF HIS M SCONDUCT IN THE
COURTROOM AND THAT THE DAILY DELAYS WERE CAUSED BY
THE NEED TO REASSESS HI S W LLI NGNESS TO BEHAVE, DENI ED
THE DEFENDANT DUE PROCESS AND A RELI ABLE SENTENCI NG
DETERM NATI ON, I N VI OLATI ON OF THE FLORI DA
CONSTI TUTI ON, SECTI ONS 9 AND 17, AND THE UNI TED STATES
CONSTI TUTI ON, AMENDMENTS VI 11 AND Xl V.

VI .

THE TRI AL COURT ERRED | N ALLOW NG THE TESTI MONY OF DR
M LLER, WHO HAD BEEN APPO NTED SOLELY FOR THE PURPOSE
OF EVALUATI NG APPELLANT'S COMPETENCE AND HAD NO
OPINITON AS TO HI'S MENTAL STATUS AT THE TIME OF THE
CRIME, IN VIOLATION OF FLORIDA LAW THE FLORI DA
CONSTI TUTI ON, ARTICLE I, SECTIONS 9 AND 17 AND THE
UNI TED STATES CONSTI TUTI ON, AMENDMENTS V, VI, VIII,
AND XI V.

VI,
THE TRI AL COURT ERRED | N DENYI NG DEFENSE COUNSEL’ S
PEREMPTORY CHALLENGE OF JUROR RIVERG SAl Z, I N
VI OLATION OF FLORI DA LAW THE FLORI DA CONSTI TUTI ON,
ARTI CLE I, SECTION 9, AND THE UNITED STATES
CONSTI TUTI ON, AMENDMENT XI V.

VI,
THE TRI AL COURT ERRED I N EXCLUDI NG JURORS WELDON AND
ZARI BAF, AND ALTERNATE JUROR CUNNI NGHAM FROM THE
PANEL, IN VIOLATION OF FLORIDA LAW THE FLORI DA
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CONSTI TUTI ON, ARTICLE |, SECTIONS 9 AND 16, AND THE
UNI TED STATES CONSTI TUTI ON, AMENDMENTS VI AND XI V.

I X.

THE DEFENDANT WAS DENI ED A FUNDAMENTALLY FAI R AND
RELI ABLE SENTENCI NG HEARING BY THE PROSECUTOR S
| MPROPER ARGUMENT, COMMENTS, AND | NTRODUCTI ON OF
| RRELEVANT AND HI GHLY PREJUDI CI AL FACTS, | N VI OLATI ON
OF THE FLORI DA CONSTI TUTI ON, ARTI CLE I, SECTI ONS 9 AND
17, AND THE UNI TED STATES CONSTI TUTI ON, AMENDMENTS
VI11 AND Xl V.

X.
THE TRI AL COURT' S REFUSAL TO | NSTRUCT ON THE MERG NG
OF AGGRAVATORS ESTABLI SHED BY A SI NGLE ASPECT OF THE
OFFENSE UNDERM NED THE RELIABILITY OF THE JURY' S
RECOMVENDATI ON I'N VI OLATI ON OF THE FLORI DA
CONSTI TUTI ON, ARTICLE |, SECTIONS 9 AND 17, AND THE
UNI TED STATES CONSTI TUTI ON, AMENDMENTS VII1 AND Xl V.

Xl .

THE TRI AL COURT ERRED | N | NSTRUCTI NG THE JURORS ON THE
PRI OR- VI OLENT- FELONY AGGRAVATI NG Cl RCUMSTANCE, AND I N
ALLOWN NG THE STATE TO PRESENT EVI DENCE AND ARGUMENT
REGARDI NG THE  DEFENDANT’ S CONVICTION FOR THE
SUBSEQUENT MURDER OF OFFI CER BURKE, I N VI OLATI ON OF
FLORIDA LAW THE FLORI DA CONSTI TUTI ON, ARTICLE I,
SECTION 17, AND THE UN TED STATES CONSTI TUTI ON,
AMENDVMENTS VI 11 AND XI V.

X,
THE TRI AL COURT ERRED | N | NSTRUCTI NG THE JURORS ON THE
CCP AGGRAVATI NG ClI RCUMSTANCE, IN VIOLATION OF THE
FLORI DA CONSTI TUTI ON, ARTICLE |, SECTIONS 9 AND 17,
AND THE UNI TED STATES CONSTI TUTI ON, ARTI CLE I, SECTI ON
10, AND AMENDMENTS VI 11 AND XI V.

X,
THE TRI AL COURT’ S | NSTRUCTI ON OF THE HAC AGGRAVATI NG
Cl RCUMSTANCE DENI ED THE DEFENDANT DUE PROCESS OF LAW
AND UNDERM NED THE RELIABILITY OF THE JURY'S
RECOMMENDATI ON, IN VIOLATION OF THE FLORI DA
CONSTI TUTI ON, ARTICLE I, SECTIONS 9 AND 17, AND THE
UNI TED STATES CONSTI TUTI ON, AMENDMENTS VII1 AND Xl V.



Xl V.

THE TRIAL COURT’S REFUSAL TO G VE THE DEFENSE
REQUESTED I NSTRUCTION ON THE STATUTORY  MENTAL
M Tl GATI NG Cl RCUMSTANCES DENI ED THE DEFENDANT DUE
PROCESS OF LAW AND UNDERM NED THE RELI ABI LI TY OF THE
JURY’ S RECOMMENDATI ON, IN VIOLATION OF THE FLORI DA
CONSTI TUTI ON, ARTICLE |, SECTIONS 9 AND 17, AND THE
UNI TED STATES CONSTI TUTI ON, AMENDMENTS VI 11 AND Xl V.

XV.
THE TRI AL COURT ERRED I N SENTENCI NG THE DEFENDANT TO
DEATH IN VIOLATION OF SECTION 921.141, FLORIDA
STATUTES, THE FLORI DA CONSTI TUTI ON, ARTI CLE I, SECTI ON
17, AND THE UNI TED STATES CONSTI TUTI ON, AMENDMENTS
Vi1l AND XI V.
A. The Trial Court Erred in Gving Little Weight to
the Nonstatutory Mtigating Circunmstances.
B. The Tri al Court Erred in Finding the HAC
Aggravating Circunstance and the Court’s Reliance on
an Incident that Never Happened Seriously Underm ned
the Reliability of the Sentencing.
C. The Trial Court Erred in Rejecting the Extrenme
Enmot i onal Di sturbance and Substanti al | mpai r ment
Statutory Mtigating Circunstances.
D. The Trial Court Erred in Finding that the Murder
was Commtted in a Cold, Calculated and Preneditated
Manner .
E. The Trial Court Erred in Finding and G ving G eat
Weight to the “Prior Violent Felony” Aggravating
Ci rcunst ance.
F. The Trial Court Erred in Finding the Pecuniary
Gai n Aggr avat or.
G The Trial Court Erred in Finding the “Avoid
Arrest” Aggravator.
H. The Trial Court Erred in Separately Finding the
Fel ony Murder Aggravat or.

XVI .

FLORI DA’ S DEATH PENALTY STATUTE VI OLATES THE FLORI DA
CONSTI TUTI ON, ARTICLE I, SECTIONS 9 AND 17, AND THE
UNI TED STATES CONSTI TUTI ON, AMENDMENTS VII1 AND XV,
BECAUSE | T | MPROPERLY SHI FTS THE BURDEN OF PROOF AND
PERSUASI ON TO THE DEFENSE, FAILS ADEQUATELY TO GUI DE
THE JURY' S DI SCRETI ON, AND DOES NOT REQUI RE WRI TTEN
FI NDI NGS REGARDI NG THE SENTENCI NG FACTORS THEREBY
PRECLUDI NG ADEQUATE APPELLATE REVI EW
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XVI .

BECAUSE OF THE THE [sic] | NORDI NATE LENGTH OF TI ME
THAT THE DEFENDANT HAS SPENT ON DEATH ROW ADDI NG HI S
EXECUTI ON TO THAT PUNI SHVENT WOULD CONSTI TUTE CRUEL
AND UNUSUAL PUNI SHVENT IN VI OLATION OF THE FLORI DA
CONSTI TUTI ON, ARTICLE I, SECTION 17, THE UNI TED STATES
CONSTI TUTI ON, AMENDMENTS VII1I AND XV, AND BI NDI NG
NORMS OF | NTERNATI ONAL LAW

Initial Brief of Appellant, Florida Suprene Court Case No.
87783. This Court affirnmed Defendant’s sentences. Kni ght v.
State, 746 So. 2d 423 (Fla. 1998). The only error found by this

Court was that the evidence was insufficient to support a

findi ng of HAC Id. at 435-36. However, this error was found
to be harmess. 1d. Defendant next sought certiorari review of
t he decision, which was denied on Novenber 8, 1999. Knight v.
Florida, 528 U.S. 990 (1999).

On March 27, 2002, Defendant filed his anmended notion for

post conviction relief, raising 28 clai ns:

l.

ACCESS TO THE FILES AND RECORDS PERTAINING TO
[ DEFENDANT" S] CASE I N THE POSSESSI ON OF CERTAI N STATE
AGENI CES HAVE BEEN W THHELD I N VI OLATI ON OF THE DUE
PROCESS AND EQUAL PROTECTI ON CLAUSES OF THE FOURTEENTH
AMENDVENT TO THE UNI TED STATES CONSTI TUTION, THE
El GHTH AMENDMENT, AND THE CORRESPONDI NG PROVI SI ONS OF
THE FLORI DA CONSTI TUTI ON.

I,
THE STATE'S EIGHTH YEAR DELAY | N PROSECUTI NG
[ DEFENDANT] AND SEEKI NG THE DEATH PENALTY VI OLATED
[ DEFENDANT" S] FIFTH, SIXTH, EIGHTH AND FOURTEENTH
AMENDMVENT RI GHTS.  THE STATE' S DELAY AND VI OLATI ON OF
[ DEFENDANT" S] DUE PROCESS RI GHTS PRECLUDED THE STATE' S
ABI LI TY TO SEEK A SENTENCE OF DEATH.
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M.

[ DEFENDANT] WAS DEN ED THE EFFECTI VE ASSI STANCE OF
COUNSEL AT ALL STAGES OF HI S RESENTENCI NG I N VI OLATI ON
OF THE SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS DUE TO
THE ACTIONS OF THE STATE IN FAILING TO RESENTENCE
[ DEFENDANT] W THIN A REASONABLE AMOUNT OF TI ME.
ADDI TI ONALLY, COUNSEL FAI LED TO ADEQUATELY | NVESTI GATE
AND PREPARE [DEFENDANT'S] CASE, TO CHALLENGE THE
STATE'S CASE, AND FAILED TO ZEALOUSLY ADVOCATE ON
BEHALF OF HI S CLI ENT. COUNSEL FAILED TO OBJECT TO
OBVI OQUS | NADM SSI BLE EVI DENCE. COUNSEL FAILED TO
EFFECTI VELY CROSS EXAM NE THE STATE'S W TNESSES.
COUNSEL FAILED TO ADEQUATELY OBJECT TO EIGHTH
AMENDVENT ERROR. A FULL ADVERSARI AL TESTI NG DI D NOT
OCCUR. THE COURT AND STATE RENDERED COUNSEL
| NEFFECTI VE. COUNSEL’ S PERFORMANCE WAS DEFI Cl ENT, AND
AS A RESULT, [ DEFENDANT’ S] DEATH SENTENCE | S
UNRELI ABLE.

YA

[ DEFENDANT] WAS DENIED HIS RIGHTS UNDER AKE V.
OKLAHOMA AT HI S RESENTENCI NG, WHEN COUNSEL FAILED TO
OBTAI N AN ADEQUATE MENTAL HEALTH EVALUATI ON AND FAI LED
TO PROVI DE THE NECESSARY BACKGROUND | NFORMATI ON TO THE
MENTAL HEALTH CONSULTANTS, ALL IN VIOLATION OF
[ DEFENDANT" S] RIGHTS TO DUE PROCESS AND EQUAL
PROTECTI ON UNDER THE FOURTEENTH AMENDMENT TO THE
UNI TED STATES CONSTI TUTION, AS WELL AS HIS RIGHTS
UNDER THE FI FTH, SI XTH, AND ElI GHTH AMENDMENTS.

V.

FLORI DA’ S SENTENCI NG PROCEDURE REQUI RI NG ONLY A BARE
MAJORITY OF JURORS TO RECOMVEND DEATH VI OLATES
921. 141, FLORI DA STATUTES, ARTICLE |, SECTION 17 OF
THE FLORI DA CONSTI TUTI ON AND AMENDMENTS SI X, EI GHT AND
FOURTEEN  OF THE UNIl TED  STATES  CONSTI TUTI ON.
[ DEFENDANT" S] COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO
RAI SE THI S | SSUE.

VI .
THE STATE'S USE OF M SLEADI NG TESTI MONY AND | MPROPER
ARGUMENT AND FAI LURE TO DI SCLOSE MATERI AL EXCULPATORY
| NFORMATI ON TO [ DEFENDANT] VI OLATED BRADY V. NMARYLAND,
US V. GGE10 AND THE CONSTI TUTI ONAL RI GHTS OF
[ DEFENDANT] UNDER THE SI XTH, EI GHTH AND FOURTEENTH
AMENDMENTS. [ DEFENDANT’ S] COUNSEL WAS | NEFFECTI VE FOR
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NOT OBJECTI NG TO THE | MPROPER CONDUCT BY THE STATE AND
RENDERED | NEFFECTIVE BY THE STATE'S  ACTI ONS.
[ DEFENDANT] WAS DENI ED A PROPER ADVERSARI AL TESTI NG

VI,

THE PROSECUTOR S | NFLAMVATORY AND | MPROPER COMMENTS
AND ARGUMENTS RENDERED [ DEFENDANT' S] DEATH SENTENCE
FUNDAMENTALLY UNFAI R AND UNRELI ABLE I N VI OLATI ON OF
THE SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS. TRI AL
COUNSEL RENDERED | NEFFECTI VE ASSI STANCE FOR FAI LI NG TO
OBJECT, THEREBY DENYI NG [ DEFENDANT] HI S RI GHTS UNDER
THE SI XTH AMENDMENT AND HI' S RI GHT TO A RELI ABLE DI RECT
APPEAL.

VI,
[ DEFENDANT’ S] EI GHTH AMENDMVENT RI GHTS WERE VI OLATED BY
THE SENTENCI NG COURT' S REFUSAL TO FI ND AND WEI GH THE
M TI GATI NG CI RCUMSTANCES SET OUT IN THE RECORD. THE
RE- SENTENCI NG COURT FAI LED TO RENDER CONSTI TUTI ONALLY
MANDATED | NDI VI DUALI ZED SENTENCI NG REQUI RED.

I X.
THE | NTRODUCTI ON OF NONSTATUTORY AGGRAVATI NG FACTORS
SO PREVERTED THE SENTENCI NG PHASE OF [ DEFENDANT’ S]
TRIAL THAT I'T RESULTED I N THE ARBI TRARY AND CAPRI Cl OUS
| MPOSI TI ON OF THE DEATH PENALTY, I N VI OLATION OF THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

X.
[ DEFENDANT" S] SENTENCI NG JURY WAS | MPROPERLY
| NSTRUCTED ON AGGRAVATI NG FACTORS DUE TO THE VAGUENESS
OF THE I NSTRUCTI ONS AND THE FACT THAT THE AGGRAVATI NG
FACTORS DI D NOT APPLY IN VI OLATION OF THE EI GATH AND
FOURTEENTH AMENDMENTS.

Xl .
[ DEFENDANT" S] SENTENCI NG JURY WAS M SLED BY COMVENTS,
QUESTI ONS, AND | NSTRUCTI ONS THAT UNCONSTI TUTI ONALLY
AND | NACCURATELY DI LUTED THE JURY'S SENSE OF
RESPONSI Bl LI TY TOMRDS SENTENCI NG I N VI OLATI ON OF THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

X,
[ DEFENDANT" S] SENTENCE OF DEATH VI OLATES THE FI FTH,
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SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTI TUTI ON BECAUSE THE LAW SHI FTED THE BURDEN
TO [ DEFENDANT] TO PROVE THAT DEATH WAS | NAPPROPRI ATE
AND BECAUSE THE TRI AL COURT EMPLOYED A PRESUMPTI ON OF
DEATH | N SENTENCI NG [ DEFENDANT] .

X,

FLORI DA’S STATUTE SETTING FORTH THE AGGRAVATI NG
Cl RCUMSTANCES TO BE CONSI DERED IN A CAPI TAL CASE IS
FACI ALLY VAGUE AND OVERBROAD IN VIOLATION OF THE
El GHTH AND FOURTEENTH AMENDMENTS. THE FACI AL
| NVALIDITY OF THE STATUTE WAS NOT CURE [N
[ DEFENDANT’ S] CASE BECAUSE THE JURY DI D NOT RECEI VE
ADEQUATE GUI DANCE. AS A RESULT, [ DEFENDANT S
SENTENCE OF DEATH IS PREM SED UPON FUNDAMENTAL ERROR
THAT NOW MUST BE CORRECTED.

Xl V.
[ DEFENDANT] 1S | NNOCENT OF THE DEATH PENALTY.

XV.

[ DEFENDANT] WAS DENIED HI'S RI GHTS UNDER THE FOURTH,
FI FTH, SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTION, AND THE CORRESPONDI NG
PROVI SIONS OF THE FLORI DA CONSTITUTION, WHEN THE
PROSECUTOR | MPERM SSI BLY SUGGESTED TO THE JURY THAT
THE LAW REQUI RED THAT IT RECOVMEND A SENTENCE OF
DEATH.

XVI .
[ DEFENDANT” S] COUNSEL | S PROHI BI TED FROM | NTERVI EW NG
JURORS IN VIOLATION OF THE SIXTH, El GHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON. AS A RESULT OF THE RULE, [ DEFENDANT] 1S
PREVENTED FROM FULLY PRESENTI NG | DENTI FI ABLE AND VALI D
CLAI MS FOR POST CONVI CTI ON RELI EF.

XVI .
JUROR M SCONDUCT OCCURRED I N [ DEFENDANT" S]
RESENTENCI NG I N VIOLATION OF THE SIXTH, EIGHTH AND
FOURTEENTH AMENDMENT S TO THE UNI TED STATES
CONSTI TUTI ON  AND THE CORRESPONDI NG PROVI SI ONS OF THE
FLORI DA CONSTI TUTI ON.

XVITIT.
FLORI DA’ S CAPI TAL SENTENCI NG STATUTE IS
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UNCONSTI TUTI ONAL ON I TS FACE AND AS APPLIED IN THI S
CASE BECAUSE |IT FAILS TO PREVENT THE ARBI TRARY AND
CAPRI CIQUS | MPCSI TION OF THE DEATH PENALTY, AND IT
VI OLATES THE CONSTI TUTI ONAL GUARANTEES OF DUE PROCESS
AND PROHI BI TI NG CRUEL AND UNUSUAL PUNI SHMENT.

Xl X.

REQUI RI NG [ DEFENDANT], A DEATH SENTENCED | NDI VI DUAL,
TO FILE A MOTION UNDER RULE 3.851 OF THE RULES OF
CRI' M NAL PROCEDURE ONE YEAR AFTER HI'S SENTENCE HAS
BECOVE FI NAL VI OLATES H'S RIGHTS TO DUE PROCESS AND
EQUAL PROTECTION OF THE LAW UNDER THE EIGHTH AND
FOURTEENTH AVMENDVMENT TO THE UNI TED STATES
CONSTI TUTI ON. THIS RULE ALSO DEN ES [ DEFENDANT]
EFFECTI VE ASSI STANCE OF COUNSEL AND ACCESS TO THE
COURTS OF THE STATE OF FLORI DA AND THE UNI TED STATES,
AS VELL AS HI'S RIGHT TO PETI TION FOR A WRI T OF HABEAS
CORPUS.

XX.
JUDI Cl AL BI AS THROUGHOUT [ DEFENDANT’ S] RESENTENCI NG
CONSTI TUTES FUNDAMENTAL ERROR AND DENI ED [ DEFENDANT’ S]
RI GHTS UNDER THE FI FTH, SI XTH, EI GHTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES  CONSTI TUTI ON.
[ DEFENDANT] WAS DENI ED A FAI R ADVERSARI AL TESTI NG.

XXI .
[ DEFENDANT] WAS ABSENT FROM CRI TI CAL STAGES OF HI S RE-
SENTENCI NG PROCEEDI NG. AS A RESULT, [ DEFENDANT S]
RI GHTS UNDER THE FI FTH, SI XTH, EI GHTH, AND FOURTEENTH
AMENDVMVENTS THE UNITED STATES CONSTI TUTI ON WERE
VI OLATED.

XXIT.
[ DEFENDANT” S] RE- SENTENCI NG COUNSEL WAS LABORI NG UNDER
AN ACTUAL CONFLI CT OF | NTEREST RESULTI NG I N PREJUDI CE
TO [ DEFENDANT] AND IN VI OLATION OF HI' S RI GHTS UNDER
THE FI FTH, SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON AND CORRESPONDI NG
FLORI DA LAW

XXITT.
AN [ NVALID PRIOR CONVICTION WAS | NTRODUCED | NTO
EVI DENCE AT [ DEFENDANT' S] RESENTENCI NG PROCEEDI NGS TO
ESTABLI SH THE EXI STENCE OF AN AGGRAVATI NG CI RCUMSTANCE
I N VI OLATI ON OF JOHNSON V. M SS|I SSIPPI, 486 U.S. 578
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(1988), AND DUEST V. SINGLETARY, 997 F.2D 1336 (11TH
CIR. 1993).

XXI'V.

[ DEFENDANT" S] SI XTH, EI GHTH AND FOURTEENTH AMENDMENT
RI GHTS WERE VI OLATED BECAUSE NO RELI ABLE TRANSCRI PT OF
H' S CAPI TAL TRI AL EXI STS, RELI ABLE APPELLATE REVI EW
WAS AND IS | MPOSSI BLE, THERE IS NO WAY TO ENSURE THAT
VWH CH OCCURRED IN THE TRIAL COURT WAS OR CAN BE
REVI EMED ON APPEAL, DUE TO OM SSI ONS | N THE RECORD AND
THE JUDGMENT AND SENTENCE MUST BE VACATED.

XXV.
NEWLY DI SCOVERED EVI DENCE ESTABLI SHES THAT
[ DEFENDANT" S] CAPI TAL CONVI CTI ON AND SENTENCE ARE
CONSTI TUTI ONAL UNRELI ABLE I N VI OLATION OF THE FI FTH,
SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTI TUTI ON.

XXVI .
[ DEFENDANT’ S] RI GHTS TO DUE PROCESS WAS DENI ED WHEN
THE TRIAL COURT FAILED TO CONDUCT A RELIABLE
COWPETENCY HEARING TO RESOLVE DI SPUTED | SSUES OF
COWETENCY CONTRARY TO THE S| XTH, El GHTH AND
FOURTEENTH AMENDMENTS.

XXVI | .
[ DEFENDANT" S] EI GHTH AMENDMENT RI GHT AGAI NST CRUEL AND
UNUSUAL PUNI SHVENT W LL BE VI OLATED AS [ DEFENDANT] MAY
BE | NCOWETENT AT THE TI ME OF EXECUTI ON.

XXVI ]
[ DEFENDANT' S] TRI AL COURT PROCEEDI NGS WERE FRAUGHT
W TH PROCEDURAL AND SUBSTANTI VE ERRORS WHI CH CANNOT BE
HARMLESS WHEN VI EWED AS A WHOLE SI NCE THE COMVBI NATI ON
OF ERRORS DEPRI VED HI M OF THE FUNDAMENTALLY FAI R TRI AL
GUARANTEED UNDER THE SI XTH, EI GHTH, AND FOURTEENTH
AMENDMENTS.

(PCR. 170-324)

When Def endant did not file a second anended notion for post
conviction relief within the tinme granted by the |ower court,
the State responded to the anmended notion for post conviction
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relief. (PCR-SR 141-262) The |ower court then held a Huff
hearing at which Defendant asserted that he did not have to
al l ege prejudice in support of his clainms. (PCR 524-47)

On January 15, 2003, the trial court issued its written
order denying the notion for post convictionrelief. (PCR 435-

74) The Court held that it had already ruled on Defendant’s

public records requests and that Claim| was wi thout nerit. Id.
The Court found that Clains I, VIII, IX X X, X, XIlI, XV,
XVI, XVIILT, XVIII1, XXI, XXIll, XXIV and XXVI were procedurally
barred. 1d. It also found that Clains II, IIIl, 1V, VI, VII

VI, X, XV, XV, XXII, XXIl1I, XXV and XXVI were facially
i nsufficient. | d. Additionally, the lower court found that
Claims 111, 1V, VI, XII, XVII and XXVI were concl usively refuted
by the record. ld. It also found that ClaimV, X, X, XI

XL, XV, XVII, XIX, XX, XXI, XXII and XXVIII were w thout
merit, as a matter of |aw. | d. Finally, it found that Claim

XXVI'l was not ripe. Defendant noved for rehearing, which was

denied. (PCR-SR 265-313) This appeal follows.
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SUMVARY OF THE ARGUMENT

The | ower court properly summarily denied the clains of
del ay, ineffective assistance of counsel, failure to provide
background information to the experts, inmproper prosecutorial
comments, juror msconduct, judicial bias, violation of the
right to be present, and conflict of interest. These cl ai ns
were procedurally barred, facially insufficient, refuted by the
record and without nmerit as a matter of |aw.

The Ring claim was properly denied because Ring is not
retroactive, and the claimlacks merit. The claimregarding the
al l eged presentation of nonstatutory aggravation was properly
deni ed as procedural ly barred.

The claimregarding the jury instructions on the aggravati ng
circunstances were properly denied as procedurally barred and
wi thout nmerit. The Caldwell claim the burden shifting claim
the claimregarding the constitutionality of Florida s capital
sentenci ng scheme and the claimregarding the coments in voir
dire were al so properly denied. The claimthat Defendant may be
insane to be executed is not ripe. The public records claimhas

been wai ved because it is not sufficiently argued.
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ARGUMENT

THE LOWER COURT PROPERLY SUMMARI LY DENI ED
DEFENDANT’ S CLAI MVS.

Def endant next asserts that the |ower court erred in
sunmarily denying a nunmber of his clainms. Defendant generally
asserts that the |lower <court was required to grant an
evidentiary hearing unless the record conclusively refuted his
claims and contends that it did not. However, as this Court
stated in Ragsdale v. State, 720 So. 2d 203, 207 (Fla. 1998):

We have encouraged trial courts to hold
evidentiary hearings on postconviction notions.
However, where the notion |acks sufficient factual
al |l egations, or where alleged facts do not render the
j udgnment vul nerable to collateral attack, the notion
may be summarily denied. Steinhorst v. State, 498 So.
2d 414 (Fla. 1986). A hearing is warranted on an
ineffective assistance of counsel claimonly where a
def endant alleges specific facts, not conclusively
rebutted by the record, which denonstrate a deficiency
in the performance that prejudiced the defendant.
Cherry v. State, 659 So. 2d 1069 (Fla. 1995); Jackson
v. Dugger, 633 So. 2d 1051 (Fla. 1993). A summary or
conclusory allegation is insufficient to allow the
trial court to examne the specific allegations
agai nst the record.

(Enphasi s added); see al so Kennedy v. State, 547 So. 2d 912, 913
(Fla. 1989)(“A defendant may not sinply file a nmotion for
postconviction relief containing conclusory allegations that his
or her trial counsel was ineffective and then expect to receive
an evidentiary hearing.”) Mireover, atrial court is not obliged

to hold an evidentiary hearing on clains that are procedurally
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barred. See Francis v. Barton, 581 So. 2d 583 (Fla.), cert.
deni ed, 501 U S. 1245 (1991). As the trial court repeatedly

stated inits order, this is the standard it applied in denying
Def endant’s claims. (PCR 435-74)

A. THE CLAI M REGARDI NG THE DELAY WAS PROPERLY
SUMVARI LY DENI ED

Def endant first asserts that the |lower court erred in
sunmarily denying his claim that he was entitled to post
conviction relief because of the delay in his resentencing
Def endant asserts that the lower court should not have found
this claimprocedurally barred, should have attached records to
show that Defendant contributed to the delay and should have
hel d an evidentiary hearing to establish the relevant prejudice
even if he caused the delay. However, the | ower court’s summary
deni al of this claimwas proper.

Def endant first asserts that the | ower court shoul d not have
found this claimprocedurally barred because the clai mhe raised
about the delay on direct appeal and the claim he presently
asserts are not the sane. However, the procedural bar stands
whet her the clainms are the same or not. A defendant is
procedurally barred fromraising a variant of a claimthat was

rai sed on direct appeal. Mann v. Moore, 794 So. 2d 595, 602

(Fla. 2001); Thonpson v. State, 759 So. 2d 650, 657 n.6 (Fla.
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2000). Moreover, this claimof delay could have and shoul d have
been rai sed on direct appeal. Francis v. Barton, 581 So. 2d 583
(Fla.), cert. denied, 501 U S. 1245 (1991). As such, the | ower
court properly denied the claimas procedurally barred.

Def endant next faults the |l ower court for failing to attach
portions of the record to its order of denial. However, this
Court has held that a |ower court does not have to attach
portions of the record, where its order clearly explains why the
claimwas summarily deni ed. Patton v. State, 784 So. 2d 380,
388 (Fla. 2000). In this case, the |lower court clearly
explained why it was denying the claim the claim was
procedural ly barred, Defendant caused the delay and his clains
of prejudice resulting from the delay were insufficient and
refuted by the record. (PCR. 439-40) As such, the summary
deni al of the claimwas proper.

Moreover, the record does reflect that Defendant caused the
delay and that his clains of prejudice were insufficient and
refuted by the record. The wit of habeas corpus requiring
resentencing did not issue until July 16, 1990, and Def endant
refused to proceed to trial until the wit formally issued.
( RSR. 1110, 1579-90) After representing Def endant on
resentencing for over a year, Defendant’s counsel w thdrew, new

counsel was appointed and this counsel received continuances to
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prepare for trial. (RSR 6, 660-62, 1597-89) Wthin a nonth of
the new trial date, Defendant noved for a determ nation of his
conpet ence and then refused to be evaluated.® (RSR. 667-79, 699-
701) After this resulted in a finding of conpetence, Defendant
noved for a new conpetency eval uation with fenmal e doctors, which
was gr ant ed. (RSR. 6, 708-29) Because the doctor Defendant
suggested insisted on being paid is excess of the approved rate
and counsel was not avail able, a new conpetency hearing and the
trial were delayed. (RSR 1616, 730-31, 734, 1618-19, 1623-25,
1649-71) After that conpetency hearing, Def endant again
requested a several nmonth continuance, which was granted. (RSR
1998-2000)

VWhen a issue arose regarding paynent of his experts,
Def endant insisted upon litigating a virtual class action
regardi ng paynent of experts instead of addressing the issue of
payment of experts in his case. (RSR. 769-81, 815-920, 928-
1006, 1116-18, 1121-24, 2104-10, 2112-14, 2119-22, 2137-38,
2495- 06, 2551-52, 2557-59) The insistence on litigating in this
manner further del ayed the trial.

Thr oughout these pretrial proceedi ngs, Defendant refused to

3 Whi | e Defendant suggests that the refusal to be
eval uat ed shoul d not have been hel d agai nst Def endant because he
was i ncompetent and his refusal was not voluntary, the trial
court found Defendant conpetent and his actions voluntary
t hr oughout these proceedi ngs, as explained in Issuel.H , infra.
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provi de di scovery despite being ordered to do so. (RSR 6, 23-
24, 668-69, 737-40), 767, 1133, 1792-94, 2574-76, 2580-85, 2589-
96) Because of Defendant’s delay in providing discovery, the
State was unable to prepare for the resentencing. (RSR 1786-
88, 1794-96)

As can be seen fromthe foregoing, the record fully supports
t hat Defendant delayed the resentencing proceedings. As
Def endant caused the delay, he could not later conplain about
it. Keen v. State, 775 So. 2d 263, 277 (Fla. 2000); San Martin
v. State, 705 So. 2d 1337, 1347 (Fla. 1997). The cl ai m was
properly summarily deni ed.

The | ower court also properly found that Defendant’s claim
of prejudice because the trial court considered ti me between the
evaluations and the crime in rejecting Defendant’s experts
opi nions was al so properly denied as refuted by the record and
facially insufficient. Most of Defendant’s experts had
evaluated him before the resentencing proceeding was ever
ordered.* One of his experts evaluated him shortly after the

resentenci ng was order.> Only one of Defendant’s experts (Dr.

4 Dr. Wells eval uated Defendant in 1971, Dr. Fisher saw
Def endant in 1979 and 1989, Dr. Carbonell saw Defendant in 1989,
and Dr. Rothenberg and Dr. Corwin both saw Defendant in 1974.
(RSR. 1529-34, 1535-37, 1538-40)

5 Dr. MCl ai ne exam ned Defendant in 1991. (RSR 1534)
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Tooner) first evaluated himin 1994, well after the resentencing
was ordered. (RSR. 1537-38) Moreover, Dr. Corwin testified that
he recall ed Defendant had his report and was able to testify
about Defendant because he recalled him (RSR 2682-84) There
was no evidence in the trial record or allegation in the notion
that the notes were lost during the time of the resentencing.
was pending. As such, the record conclusively shows that the
delay Defendant is presently claimng did not cause the
prejudice he is asserting. The claim was properly summarily
deni ed.

B. THE CLAIM OF | NEFFECTIVE ASSI STANCE OF
COUNSEL WAS PROPERLY DENI ED

Def endant next contends that the lower court erred in
denying his <claim that his counsel was ineffective at
resent encing. However, the |lower court properly denied this
claimas facially insufficient and refuted by the record.?®

Def endant first contended that his counsel was ineffective
because of the delay in the resentenci ng proceedi ngs. However,

as explained in Issue |I.A , supra, the claimregarding the del ay

6 In the course of this claim Defendant asserts that his
counsel was ineffective for failing to provide background
material to his experts, for having a conflict of interest and
for failing to object to comments in closing. These issues are
separate raised inlssue I.C., I.l1. and I.E., infra. The State
relies on its answer to those clainms where they are separately
rai sed.
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is without nmerit. As such, counsel cannot be deened i neffective
because of the del ay. Kokal v. Dugger, 718 So. 2d 138 (Fla.
1998) (counsel not ineffective for failing to raise neritless
i ssue); Groover v. Singletary, 656 So. 2d 424 (Fla. 1995);
Hildwi n v. Dugger, 654 So. 2d 107 (Fla.), cert. denied, 516 U S.
965 (1995); Breedlove v. Singletary, 595 So. 2d 8, 11 (Fla.
1992). This is true despite Defendant’s assertion that counsel
shoul d have made a nonneritorious objection to the State’s cross
exam nation of his experts about the time of their evaluations
because this was a valid inquiry on cross. See Valle v. State,
581 So. 2d 40, 46 (Fla. 1991). The sane is true of the claim
that Dr. Fennel’s finding of malingering was irrelavant, as it
rebutted Defendant’s experts’ clainms that he suffered from a
life long mental illness. The claimwas properly denied.

Def endant next contended that his counsel was ineffective
for failing to present evidence that Defendant was aware of the
police pursuit. However, Defendant does not assert what
evi dence counsel coul d have presented to show t hat Def endant was
aware of the police pursuit. As such, this claimis facially
insufficient and should be denied. Ragsdale v. State, 720 So.
2d 203, 207 (Fla. 1998).

Mor eover, counsel did try to show that the police pursuit

was noticeable. (RST. 2070-2105, 2229, 2458-61) Defendant, who
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woul d have had the npst direct know edge of whether he was aware
of the police pursuit, refused to testify. (RST. 3376-83) As
counsel did attenpt to present this evidence, he cannot be
deened ineffective for failing to do so. Strickland. The claim
was properly sunmarily deni ed.

Even if counsel could show that Defendant was aware of the
pursuit, the claimshould still be denied. Def endant’ s cl ai m
was that know edge of the pursuit would show that Defendant
killed the victins in a psychotic break. However, Defendant had
the presence of mnd to take the victinms to a deserted area
before he killed them During the pursuit, Defendant did not
react to the pursuit in such a way as to trigger a police
response. He took the victins to a spot where the police could
not see the actual shooting. After shooting the victinms, he hid
in an wooded area that had enough ventilation to prevent the
tear gas fired by the police fromforcing hi mto expose hinsel f.
He covered hinself with vegetation to prevent the police from
finding him He took the gun and the noney with himas he fl ed.
Under these circunmstances show ng Def endant’ s purposeful actions
that evidence a consciousness on the wongfulness of his
activities, there is no reasonable probability that show ng
Def endant was aware of pursuit would have resulted in a life

sentence. Strickland. The clai mwas properly sunmarily deni ed.
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Def endant al so contended that his counsel was ineffective

for failing to present evidence regarding Defendant’s all eged

mental illness, his famly life and the alleged stress that
Def endant was under before the crine. However, counsel did
present evidence regarding Defendant’s nental illness. He

called 7 nmental health experts. (RST. 2502-2600, 2681-2707
2732-2807, 2840-2920, 2937-3007, 3020-3100, 3137-3249) Dr .
Fisher testified about the abuse Defendant suffered as a child
and the fact that Defendant’s father raped his sister in
Def endant’s presence and was then returned to the famly hone.
(RST. 2513-14) Defendant’s sisters testified about the abuse,
the rape and its aftermath, the condition of the famly,
Def endant’s drug use and the history of nental problenms in the
fam|y. (RST. 2669-80, 2707-20, 2721-28) Dr. Corwin and Dr.
Wel |'s di scussed Defendant’s drug abuse. (RST. 2698-99, 2740,
2756) Deputy Pat Duval testified about the abuse of Defendant
and Defendant’s behavior as a child. (RST. 2927-37) As counsel
did present this evidence, he cannot be deened ineffective for
failing to do so. Strickland. Mor eover, counsel cannot be
deenmed ineffective for failing to present cunul ati ve evidence.

State v. Riechmann, 777 So. 2d 342, 356 (Fla. 2000); see also

Valle v. State, 705 So. 2d 1331, 1334-35 (Fla. 1997); Provenzano

v. Dugger, 561 So. 2d 541, 545-46 (Fla. 1990). The cl aim was
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properly summarily deni ed.

Def endant al so asserted that his counsel was i neffective for
failing to act upon news coverage of the case. Def endant did
not assert that there was a reasonabl e probability that any such
action would have affected the outconme of the trial. Under
t hese circunmstances, the claim was facially insufficient and
properly summarily denied. Ragsdale v. State, 720 So. 2d 203,
207 (Fla. 1998).

Even if the claim was sufficient, the claim was still
properly deni ed. To the extent that Defendant was asserting
t hat counsel should have noved for a change of venue, the claim
was neritless.

The test for determ ning a change of venue is whether

the general state of mnd of the inhabitants of a

community is so infected by knowl edge of the incident

and acconpanyi ng prejudice, bias, and pre-conceived

opinions that jurors could not possibly put these

matters out of their mnds and try the case solely on

t he evidence presented in the courtroom

McCaskill v. State, 344 So. 2d 1276, 1278 (Fla. 1977); see also
Rolling v. State, 695 So. 2d 278, 284 (Fla. 1997). |In applying
this test, a trial judge must evaluate two prongs: (1) the
extent and nature of the pretrial publicity; and (2) the
difficulty encountered in actually selecting a jury. Rol I'i ng,
695 So. 2d at 285.

Here, there was no difficulty in seating a jury. O the 106
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veni remenbers questioned, only 34 had ever been exposed to any
news coverage about the case. (RST. 386-91, 1161-64, 1184)
Those venirenmenbers who had been exposed were questioned
i ndividually, and those who were not qualified in that they
could not set aside what they had heard were excused. ( RST.
392-532, 1178-1204, 1208-1311) Under these circunstances, there
was no basis to change venue. As such, counsel cannot be deened
ineffective for failing to request a change of venue, and the
claimwas properly summarily denied. See Patton v. State, 784
So. 2d 380, 389-90 (Fla. 2000); Groover v. Singletary, 656 So.
2d 424 (Fla. 1995); see also Card v. Dugger, 911 F.2d 1494 (11th
Cir. 1990).

The | ower court also properly denied the claim regarding
jury sequestration as the entirety of the claim was one
sentence. Such conclusory allegations are insufficient to state
aclaim and the attenpt was properly sunmarily deni ed. Ragsdal e
v. State, 720 So. 2d 203, 207 (Fla. 1998).

Def endant al so asserted that his counsel was i neffective for
failing to object to references to his prior escapes, m sconduct
and juvenile record. However, this information was presented by
t he defense to explain how Defendant’ s background caused himto
be mentally ill. (RST. 2514-16) Moreover, counsel did object

when the State discussed the fact that Dr. Fisher was hired by
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CCR for a clenmency proceedi ng regardi ng a death sentence. (RST.
2541-44, 2575, 3260) The escapes were presented because it was
relevant to the one hospitalization Defendant ever had. (RST.
2550-51) The prior arrests were relevant to how Def endant cane
to be at Okeechobee and how Def endant ended up in the hospital
(RST. 2552-53) Dr. Fisher used this evidence as part of his
di agnosis of nental illness. (RST. 2554) Defendant objected
when the State alluded to the escape in this case. (RST. 2557-
59, 2935) He objected when the State nentioned Defendant’s
sanity. (RST. 2568-69, 2893, 3201-06) He argued agai nst the
adm ssibility of such evidence. (RST. 2602-15) He obj ected
when the State asked if Defendant had to do sonething very bad
to have been placed in juvenile detention at 9. (RST. 2885)
When the State asked about Ms. Cary, Defendant objected. (RST.
2917-18, 2986-87) He also objected to Det. Smth testifying
about the statenents of other w tnesses. (RST. 2352-53, 2363-
64, 2386-88) As Defendant did object and presented sonme of this
evi dence hinself to support his clainmed nental illness, counsel
cannot be deened ineffective. Strickl and. The claim was
properly deni ed.

Def endant next asserted that counsel was ineffective for
failing to preserve i ssues for appeal. However, Defendant never

all eged how the failure to preserve these issues for appeal
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created a reasonabl e probability of a different result at trial.
As this was what Defendant needed to assert to allege prejudice,
Pope v. State, 569 So. 2d 1241, 1245 (Fla. 1990), the claimwas
facially insufficient and properly denied. Ragsdale v. State,
720 So. 2d 203, 207 (Fla. 1998).

In a sentence, Defendant asserted that his counsel was
ineffective for failing to voir dire the jury adequately.
However, Defendant did not assert specifically what counsel
shoul d have done or not have done. He did not contend what
ef fect any such action or inaction would have had on t he outcone
of the resentencing. As such, this claim was facially
insufficient and properly summarily deni ed as such. Ragsdal e v.

State, 720 So. 2d 203, 207 (Fla. 1998).

Moreover, the record reflects that counsel did extensively
voir dire the venire, as did the trial court and the State.
(RST. 378-690, 733-1097, 1153-1204, 1208-1311, 1318-1456, 1486-
1529, 1552-1672, 1677-1774, 1779-1838) He chall enged
veni remenbers for cause, he used perenptory challenges and he
objected to the State’ s chall enges. (RST. 706-23, 1100-29
1456- 82, 1838-76) As counsel did adequately voir dire the
venire, this claimwas without merit. Strickland. The claim
was properly denied. Mor eover, the trial ~court found

Def endant’ s asserted reason for challenging Ms. Rivero-Saiz to
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be unsupported by the record, and thus, properly refused to
all ow a perenptory challenge to her. (RST. 1125-27) The claim
was properly denied.

Vi | e Defendant asserts that counsel was ineffective for
failing to request an instruction that the during the course of
a ki dnappi ng aggravator nerged with HAC and the avoid arrest
aggravator nmerged with the pecuniary gain aggravator, these
aggravators do not nmerge. See Spann v. State, 857 So. 2d 845,
856 (Fla. 2003); Sireci v. Mdore, 825 So. 2d 882, 885-86 (Fl a.
2002); see also Smth v. State, 424 So. 2d 726 (Fla. 1982). As
such, counsel cannot be deened ineffective for failing to argue
that they do. Kokal, 718 So. 2d at 143; Groover, 656 So. 2d at
425; Hildwi n, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11.
The cl ai m was properly deni ed.

Vi | e Defendant asserts that counsel was ineffective for
failing to nove to strike Dr. Mutter’s testinony, Dr. Mitter’s
testinmony rebutted Defendant’s experts’ testinony that he
suffered from a major nental illness, and despite counsel’s
rigorous attenpts to get Dr. Mutter to equate mtigation with
insanity, he refused to do so. (RST. 3601-57) As such, counsel
cannot be deened ineffective for failing to make this
nonneritorious notion. Kokal, 718 So. 2d at 143; G oover, 656

So. 2d at 425; Hildwin, 654 So. 2d at 111; Breedl ove, 595 So. 2d
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at 11. The clai mwas properly deni ed.

Def endant next alleged that counsel was ineffective for
failing to object to coments and questions to the defense
experts. However, he did not identify the comments or
guestions, allege how they were inproper or how the failure to
obj ect resulted in prejudice. As such, the claimwas facially
insufficient and properly summarily deni ed. Ragsdale v. State,
720 So. 2d 203, 207 (Fla. 1998).

Def endant al so asserted that his counsel was i neffective for
failing to litigate the issue of conpetency properly. However,
Def endant raised the issue of conpetency immediately before
trial and argued for a new conpetency hearing at that tine.
(RST. 75-102) Counsel al so vigorously advocated that Defendant’s
behavior at the time of trial indicated that he was i nconpetent.
The nere fact that counsel did not persuade the trial court does
not show t hat counsel was ineffective. See Brown v. State, 846
So. 2d 1114, 1126 (Fla. 2003); Haliburton v. Singletary, 691 So.
2d 466, 472 (Fla. 1997); Sinms v. Singletary, 622 So. 2d 980, 981
(Fla. 1993); Douglas v. State, 373 So. 2d 895, 896 (Fla. 1979).
The claimwas properly sunmarily deni ed.

Def endant next asserted that his counsel was i neffective for
failing to claim that his conviction for the nmurder of Of.

Bur ke was invalid. However, the claimthat the conviction is
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invalid is without nerit. In fact, this Court determ ned that
the Brady claimfromthe Bradford County case was wi thout nerit.
State v. Knight, 866 So. 2d 1195 (Fla. 2003). As such, counsel
cannot be deemed ineffective for failing to raise this claim
Kokal , 718 So. 2d at 143; G oover, 656 So. 2d at 425; Hildw n,
654 So. 2d at 111; Breedlove, 595 So. 2d at 11. The cl ai m was
properly denied.

Mor eover, the jury was inforned that Defendant was refused
avisit with his nother, who had not visited for several years,
because he refused to shave before he killed O f. Burke. They
were i nformed that Defendant had received a disciplinary report.
They were told that Defendant was kept in a small cell on Qw ng
as a result of the disciplinary report. (RST. 2233-2301) Dr.
Fisher testified that the death of OFf. Burke was the result of
Def endant’s nental ill ness. (RST. 2555-56) Dr. Carbonel
al so stated that Defendant was under extreme nental distress
when he killed Of. Burke. (RST. 2874-76) Steven Bernstein,
the attorney who represented Defendant in the Burke honi cide
pretrial, testified regarding his inability to relate to
Def endant rationally. (RST. 3387-3402) As this information was
presented to the jury, counsel cannot be deemed i neffective for

failing to present it. The claimwas properly denied.
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C. THE AKE CLAI M WAS PROPERLY DENI ED.

Def endant next asserts that the | ower court erred in denying
his claim that his counsel was ineffective for failing to
provi de background materials to his nmental health professionals.
However, this clai mwas properly denied as refuted by the record
and facially insufficient.

In claimng that counsel was ineffective for failing to
provi de background i nformation to the experts, Defendant did not
assert that providing the background information would have
affected the experts opinions, nuch |ess the outcome of the
proceedi ngs. However, if the provision of background materi al
woul d not change an experts opinion, counsel cannot be deemed
ineffective for failing to provide that information. Breedlove
v. State, 692 So. 2d 874 (Fla. 1997)(no prejudice shown where
experts opinions did not change); OGats v. Dugger, 638 So. 2d 20
(Fla. 1994). Thus, the claim was facially insufficient and
properly summarily denied. Ragsdale v. State, 720 So. 2d 203,
207 (Fla. 1998).

Moreover, the record reflects that counsel did provide
background material to the experts. Dr. Fisher testified that
he had been provided with 6 boxes full of background materi al s.
(RST. 2511-13) Dr. Corwin stated that he reviewed the report of

Def endant’ s hospitalization. (RST. 2685) Dr. Wells stated that
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he had reviewed background information. (RST. 2749-52) Dr .
Car bonel|l stated that she reviewed volum nous records. (RST.
2848) Dr. MClane stated that he reviewed docunents. ( RST.
2949-51) Dr. Tooner stated that he revi ewed numerous docunents.
(RST. 3038-39) Gven the informati on that counsel did provide to
the experts, the Ilower court’s finding that Defendant’s
conclusory allegations concerning the failure to provide
background materi al s was proper denied. Ragsdale v. State, 720
So. 2d 203, 207 (Fla. 1998). This is particularly true, given
that many of the circunstances that Defendant clainms were not
presented were actually noted by this Court inits direct appeal
opi nion. Knight, 746 So. 2d at 428-29.

Even i f counsel had not provided the background material to
the experts, the claimwas still properly denied. The record
reflects that the experts’ opinions that Defendant was psychotic
at the time he committed the crinme were contrary to the facts.
Here, Defendant was able to lie in wait for M. Gans to arrive
at work. He had the presence of mind to realize that he needed
a hostage while M. Gans went into the bank to get the noney.
To obtain that hostage, he forced M. Gans to drive to his home
and get his wife. Defendant had M. Gans lure his wife to the
car wthout exiting it and having the chance to escape.

Def endant then had M. Gans travel to his bank and get the
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noney. Once the noney was obtai ned, Defendant had the presence
of mnd to take his victins to a secluded area before he killed
them He had the car driven legally to avoid giving the police
reason to stopit. He took the victinms behind a hill to prevent
anyone frominadvertently seeing the killing. After the victins
wer e dead, Defendant hid hinmself in a wooded area. However, he
sel ected a section of the wooded area where the tear gas would
not be as effective as a nearby wooded area. He covered hinself
to avoid detection. He took the noney and the gun with him

This extensive evidence of purposeful behavi or was
inconsistent with the actions of sonmeone who was not in touch
with reality. The provision of additional backgr ound
i nformati on about Def endant woul d not have changed the fact that
hi s actions were goal directed. As such, there is no reasonable
probability that providing such background information woul d
have changed the outcone of the resentencing. Strickland. The
cl ai m was properly denied.

D. THE BRADY CLAI M WAS PROPERLY DENI ED

Def endant next asserts that the | ower court erred in denying
his claimthat State violated Brady v. Maryland, 373 U.S. 83
(1963). Specifically, Defendant asserted that the State

suppressed the alleged Brady material fromthe Bradford County

case and the fact that Defendant knew he was being followed.
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However, the |lower court properly denied these claims.

Vi | e Def endant asserts that the State could still be found
to have violated Brady even though he had possession of the
al l eged Brady material from Bradford County case at the tinme of
resentencing, this is untrue. This Court has held that there is
no Brady violation, where the defendant already had the
information that was allegedly withheld. Mharaj v. State, 778
So. 2d 944, 954 (Fla. 2000)(“Although the "due diligence"
requirenent is absent from the Supreme Court's nost recent
formul ation of the Brady test, it continues to follow that a
Brady claim cannot stand if a defendant knew of the evidence
all egedly withheld or had possession of it, sinmply because the
evi dence cannot then be found to have been withheld from the
def endant.”) (quoting Occhicone v. State, 768 So. 2d 1037, 1042
(Fla. 2000)). 1In fact, this Court rejected the Brady claimin
the Bradford County case because he had the allegedly w thheld
information in that case. State v. Knight, 866 So. 2d 1195
(Fla. 2003). Thus, the claimwas properly sunmarily deni ed.

This same analysis applies to Defendant’s claim that the
St ate suppressed the fact that he knew he was being foll owed.
Si nce Defendant all egedly knew he was bei ng foll owed, Defendant
had this information. Thus, the State could not have comm tted
a Brady violation. WMaharaj v. State, 778 So. 2d 944, 954 (Fl a.
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2000) . In fact, Defendant was in a better position than the
State to know what he was aware of. As such, the |ower court
properly denied this claim

Moreover, while Defendant asserts that he alternatively
pl ead the claimregarding the Bradford County information as a
claim of ineffective assistance of counsel, it was not
sufficiently plead. The entirety of Defendant’s allegation of
i neffective assistance of counsel was a single sentence saying
that information was not presented to the jury because of
prosecutorial m sconduct or ineffective assistance of counsel.
However, this Court has held that such a cursory allegation is
insufficient to raise such a claim See Asay v. State, 769 So.
2d 974, 982 (Fla. 2000). Moreover, as argued in Issue |.B.
supra, counsel did present evidence regardi ng Def endant’ s nent al
state at the time of the Bradford County murder. As such, he
cannot be deened ineffective for having failed to do so. The

cl ai m was properly denied.

E. THE CLAI M REGARDI NG THE COMMENTS | N CLGOSI NG
WAS PROPERLY DENI ED

Def endant next contends that the |ower court inproperly
summarily denied his claimthat the State made i nproper conments
in closing and that his counsel was ineffective for failing to

object to these comments. However, the |ower court properly
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denied this claim

| ssues regardi ng comments by the State are i ssues that coul d
have and should have been raised on direct appeal. Koon v.
Dugger, 619 So.2d 246, 247 (Fla. 1993); Wuod v. State, 531 So. 2d
79, 83 (Fla. 1988). As such, they are procedurally barred in
post conviction proceedings. Francis v. Barton, 581 So. 2d 583
(Fla.), cert. denied, 501 U S. 1245 (1991). The claim was
properly deni ed. Mor eover, couching the claim in terns of
ineffective assistance of counsel did not |I|ift that bar.
Robi nson v. State, 707 So. 2d 688, 697-99 (Fla. 1998).

Mor eover, Defendant did raise issues regarding the State’s
comments on direct appeal. Initial Brief of Appellant, Case No.
87,783, at 48-51, 71-72. This Court held that the comments were
not sufficient to have deprived Defendant of a fair trial.
Kni ght, 746 So. 2d at 430-31 & n. 10, 433-34. As such, the | ower
court properly denied this claimas procedurally barred. Cherry
v. State, 659 So. 2d 1069, 1072-73 (Fla. 1995). Moreover, since
this Court has already determ ned that conments did not deprive
Def endant of a fair trial, counsel cannot be deenmed ineffective
for failing to object to them See Chandler v. State, 848 So.
2d 1031, 1046 (Fla. 2003)(finding on direct appeal that error
did not affect outcone precludes finding of prejudice in post
convi ction proceedings). The claim was properly sunmmarily
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deni ed.

Mor eover, the few coments that were not raised on direct
appeal were not i nproper. This Court has held that there is
not hing wong with telling the jury the issue for it to decide
is whether the mtigation outwei ghs the aggravation. Richardson
v. State, 706 So. 2d 1349, 1356 (Fla. 1998). The State’s
coments that Defendant was not nentally ill and was sinply
anti social were proper coments on whet her Defendant had proven
mtigation when read in context, as were the coments about
Def endant’ s actions after commtting the nurders. Breedlove v.
State, 413 So. 2d 1, 8 (Fla. 1982) The sanme is true of the
State’s coment that Defendant commtted this crine for
pecuni ary gain and that Defendant had a prior violent felony
conviction, as well as the coment that Defendant started
runni ng because he realized the police were present after he had
killed the victins. Moreover, it is entirely proper for a
factfinder to disregard an expert’s opinion because it is
i nconsistent with the facts. Walls v. State, 641 So. 2d 381
(Fla. 1994). As such, commenting to the jury that it should
di sregard the experts’ opinions about the nmental mtigators
because they were inconsistent with the facts was not i nproper.
The State also did not inproper comrent on the preneditation

required for CCP, as when read in context, the State first spoke
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of sinply prenmeditation and then stated that CCP required nore
pl anni ng, such as that presented in the case. (RST. 3800-05)
Mor eover, the State’s argument about the victim s apprehension
of death were also proper inferences from the evidence.
Br eedl ove. The State’s comrents about Defendant’s background
were nmerely coments on the weigh to be given to the proposed
mtigation. As the comments were proper, counsel cannot be
deened ineffective for failing to claimthey were not. Kokal

718 So. 2d at 143; Groover, 656 So. 2d at 425; Hildwi n, 654 So.
2d at 111, Breedlove, 595 So. 2d at 11. Moreover, counsel did
obj ect when the State comented that the jury should not
consi der Defendant’s absence fromthe proceedings. (RST. 3814-

15) The cl ai mwas properly denied.

F. THE CLAIM OF JUROR M SCONDUCT WAS PROPERLY
SUMVARI LY DENI ED

Def endant next asserts that the |ower court erred in
sunmarily denying his claimof juror m sconduct. However, the
| ower court properly summarily denied this claim

Def endant based his claim of jury m sconduct on the fact
that two juror indicated that they had seen a newspaper story

about the case and that three jurors had heard a conversation by
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a courthouse enployee.’ Both of these incidents were fully
expl ored at the tinme of trial, including questioning the jurors
at issue and ensure that the information had not been discl osed
to the other jurors. (DAT. 2823-39, 3441-75) In fact, Defendant
asserted on direct appeal that it was error for the trial court
to have excused three of the jurors. Initial Brief of
Appel | ant, Case No. 87783, at 68-70. This Court rejected the
claim Kni ght, 746 So. 2d at 433. The other incident could
have, and shoul d have, been raised on direct appeal. Brown v.
State, 755 So. 2d 616, 637 (Fla. 2000). As such, the | ower
court properly denied this claim as procedurally barred.
Cherry v. State, 659 So. 2d 1069 (Fla. 1995).

Mor eover, the lower court also properly denied this claim
because it is without nmerit. In Derrick v. State, 581 So. 2d
31, 35 (Fla. 1991), this Court adopted a procedure for a trial
court to enploy when the prejudicial nedia coverage appears
during trial. Under this procedure, the trial court is to
inquire of the jurors if any of them have been exposed to the
medi a coverage and if so, whether they can set aside that to

whi ch they were exposed. A trial court is only required to

! Four jurors were actually at issue: M. Weldon, Ms.
Collier, Ms. Zaribaf and Ms. Cunni ngham (DAT. 2823-39, 3441-
75) Ms. Wel don was exposed to both the newspaper story and the
conversati on.
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excuse those jurors about whom it has a reasonabl e doubt that
they be fair. Singleton v. State, 783 So. 2d 970, 973-74 (Fla.
2001).

The trial court in this case followed that procedure. It
questioned the entire jury to determne if there had been any
exposure to the nedia coverage. (DAT. 2823) It ensure that
t hose that had been exposed had not discussed the issue with
ot her jurors. (DAT. 2823) It then questioned the exposed jurors
individually to discover the extent of the exposure and its
i nfluence on the jurors. (DAT. 2823-34) It allowed the parties
to question the jurors about these issues.® 1d. It listened to
argument of counsel and then determined that it has no
reasonabl e doubt about the jurors’ ability to be fair and
i npartial . (DAT. 2834-39) As such, the trial court did not
abuse its discretion regarding this issue. The claim was
properly summarily deni ed.

VWil e Defendant relies on the State' s assertion that Ms.
Wel don was not being candid with the Court to bolster this

claim it remains neritless. It is the trial court that nust

8 As the jurors were already questioned about this issue
(and the issue concerning the clerk’s conversation (RST. 3441-
63)), Defendant’s assertion that jury interviews need to be
conducted is without nerit. See Powell v. Allstate Ins. Co.
652 So. 2d 354, 357 (Fla. 1995)(jury interviews nust be limted
to the scope of the alleged m sconduct).
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have a reasonable doubt about the juror’s ability to be
inpartial; not the State. See Singleton, 783 So. 2d at 973
The trial court found that it believed Ms. Weldon could be fair
and inparti al . (DAT. 2838-39) Moreover, M. Weldon was |ater
renmoved fromthe jury after hearing the clerk’s conversation, as
were Ms. Zaribaf and Ms. Cunni ngham (DAT. 3471-75) This Court
has held that the appropriate renmedy for m sconduct |limted to
certain jurors is to renove those jurors. Scull v. State, 533
So. 2d 1137, 1141 (Fla. 1988). Thus, the claimis w thout nerit

and was properly summarily deni ed.

G THE CLAIM REGARDI NG RECUSAL OF THE TRI AL
COURT WAS PROPERLY SUMMARI LY DENI ED

Def endant next asserts that the |ower court erred in
sunmarily denying his claim that the trial court was biased
agai nst him However, the | ower court properly summrily denied
this claim

This claimwas properly denied because it is procedurally
barred. Defendant’s claimthat the trial court was biased was
based on the trial court’s ruling that Defendant forfeited his
right to be present by willful msconduct and a statenent the
trial court made concerning a scheduling problem with one of
Def endant’ s experts. Both of these alleged bases for recusa

have been known since the tine of trial. G ounds fromrecusing
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a judge that are not raised within 10 days of when the defendant
becanme aware of them are waived. WIllacy v. State, 696 So. 2d
693 (Fla. 1997). As nore than 10 days past between the tinme of
trial and the filing of this claim it was waived. The |ower
court properly summarily denied the claim

Mor eover, the claim was also without nerit as a matter of
law. The first alleged basis for the recusal of the trial court
is that the trial court found Defendant conpetent® and his
di sruption of the proceedings intentional.?1 However, such
findings are nothing nore than rulings of the court. This Court
has held that adverse rulings of a court are not grounds for
di squalification. Rivera v. State, 717 So. 2d 477, 480 (Fl a.
1998); see also Ragsdale v. State, 720 So. 2d 203, 207 (Fla.

1998) (even harshly worded rulings not a basis for recusal). The
clai mwas properly denied.

The sanme is true regarding the second all eged basis for
recusal. The trial court had instructed the parties fromthe

day before trial, and continuing throughout trial, that their

° The ruling of the trial court that Defendant refers to
on page 2497 of the trial transcript was also a finding that
Def endant was conpetent and his m sconduct intentional. (DAT.
2496- 99)

10 As argued in Issue |I.H, infra, the record refutes

Def endant’ s assertion that the trial court predetermned this
i ssue.
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wi tnesses needed to be available to testify such that delays
were not occasioned. (DAT. 167-68, 1883-85, 2019-24) Despite
this order, Defendant indicated that he was having difficulty
getting Dr. Rothenberg to come to court. (DAT. 2452, 2500-01
2544- 45, 2664-65) When the issue arose again for the third
straight day, the trial court inquired why there was a problem
schedul i ng Dr. Rot henberg. (DAT. 2820-21) Defendant stated that
Dr. Rothenberg wi shed to testify at a particular tinme and that
he did not wish to present the evidence in that order. (DAT.
2821) The trial court responded:

Doctor Rot henberg is a royal pain in ny neck. You

know he is really pushing it. These proceedings are

not made for his convenience.
(DAT. 2821) Gven this context, the trial court was nerely
enforcing its scheduling order and not evidencing bias against
Def endant. Ragsdale, 720 So. 2d at 207. The conmment does not

state a basis for a disqualification of the trial court. The

claimwas properly summarily deni ed.

H. THE CLAI M REGARDI NG THE RI GHT TO BE PRESENT
WAS PROPERLY SUMVARI LY DENI ED.

Def endant next contends that the |ower court erred in
sunmmarily denying his claimthat he was denied his right to be
present. However, this claimhas not been adequately presented

in this appeal. Moreover, the claim was properly summarily
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deni ed.

Initially, the State would note that Defendant has not
properly presented this issue. Defendant’s entire presentation
of this issue in his brief is:

[ Def endant] alleged that his absence from the
courtroomwas due to nental illness and that given the
opportunity he coul d present evidence to support his
claim This issue involved issues of disputed fact
and was not conclusively refuted by the record. The
| ower court erred in denying an evidentiary hearing on
this claim

Initial Brief at 49. The |ower court denied this claimbecause
it was procedurally barred and refuted by the record.* (PCR
468-70) Defendant makes no attenpt to explain why the | ower
court’s ruling was incorrect. However, this Court has held that

such a sunmary presentation of an issue is insufficient to raise
an issue. See Anderson v. State, 822 So. 2d 1261, 1268 (Fl a.
2002). The denial of the claimshould be affirnmed.

Mor eover, the lower court’s determnation that this claim
was procedurally barred was proper. This Court had held that
claims regarding a defendant’s right to be present are issues
t hat could have and should have been raised on direct appeal.
Vining v. State, 827 So. 2d 201, 217 (Fla. 2002). As such, the

| ower court properly denied this claimas procedurally barred.

1 The |l ower court also denied a claimthat Defendant’s
mental illness rendered hi minconpetent as procedurally barred,
facially insufficient and refuted by the record. (PCR 472)
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Moreover, the |ower court also properly sunmarily denied
this claim because it was facially insufficient. Def endant ' s
all egation with regard to this claimbel ow was:

Due to [ Def endant’ s] nental illness, he was unabl e

to conduct hinmself appropriately in the courtroom

Consequently the judge had [Defendant] renoved from

all of +the re-sentencing proceedings. The re-

sentencing judge predetermned that [Defendant’s]

actions were the product of his wll rather than

mental illness and failed to conduct an adequate

conpet ency heari ng. Consequently, [Defendant] was

wrongfully precluded from being present during voir

dire, bench conferences, testinony and the entire re-

sent enci ng proceedi ng. At an evidentiary hearing

under si gned counsel will present non record evidence

and expert testinony that due to [Defendant’s] nental

ill ness he was not conpetent and that re-sentencing

counsel was ineffective for failing to present this
evi dence.

(PCR. 306) As can be seen from the forgoing, Defendant’s
al l egations were conclusory. Conclusory allegations are
insufficient to state a claim for post conviction relief.
Ragsdal e v. State, 720 So. 2d 203, 207 (Fla. 1998). As such, the
| ower court properly summarily denied the claim

Moreover, the claimis conclusively refuted by the record.
Contrary to Defendant’s assertions, the trial court did not
predeterm ne that Defendant’s conduct was willful and did hold
adequat e conpetency hearings during the proceedings. Prior to
trial, the trial court considered the issue of Defendant’s

conpetency twice. (RSR. 6, 677-79, 699-701, 708-27, 1675-1776,
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1800-2000) The trial court conducted an extensive conpetency
hearing during which it heard from 4 experts (who had revi ewed
the prior reports from numerous experts and Defendant’s prison
and jail nmental health experts) and considered the reports of
anot her experts. (RSR. 1673-1776, 1800-2000)

During this hearing, the trial court had the opportunity to
see Def endant’ s obstructive behavior. Defendant junped fromhis
chair, ran to the prosecutor, fell to the ground and clainmed to
be bei ng attacked. (RSR. 1892-95) Dr. Jacobson, who observed
t he behavior, did not believe that it was indicative of nental
illness. (RSR. 1896-97) Instead, he characterized it as
“dramati c behavior.” (RSR. 1897) He stated that it was an
attempt to fake psychosis and nmlinger. (RSR. 1898) After
considering this evidence and its own observation of Defendant,
the trial court found that Defendant was conmpetent and that the
out burst was willful. (RSR 1995)

On the day before trial, Defendant argued to the trial court
t hat Def endant had al ways been nental disturbed and infornmed the
trial court of the history of evaluations of Defendant. (RST.
26-59) Defendant thereafter asked the trial court to reconsider
its ruling on Defendant’s conpetence, which the trial court
refused to do wi thout new evidence. (RST. 75-102)

VWhen Def endant began to disrupt the proceedings, the trial
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court did not inmmediately have Defendant renoved from the
courtroom (RST. 174-203) Instead, the trial <court had
Def endant evaluated by a psychiatrist, heard the doctor’s
testinmony that Defendant’s conduct was wllful and not the
result of mental illness, heard the testinony of two jail guards
t hat Def endant behaved normal |y outside of court and consi dered
argument of counsel. (RST. 181-244) Only after considering all
of this testinony did the trial court find Defendant conpetent
and his actions willful. (RST. 245-46)

Even then, the trial court did not renove Defendant fromthe
courtroom Instead, the trial court proceeded to commence voir
dire whil e Defendant occasionally shouted out |oud. (RST. 249-
62) The trial court cautioned Defendant against continuing such
behavi or and gave Defendant time to consider his options over
the lunch recess. (RST. 262-63)

After the lunch break, Defendant instead escalated his
nm sbehavi or by speaking to the trial court about waiving his
rights but refusing to be colloquied about which rights he
wanted to wai ve and hi s understandi ng of the waiver. (RST. 266-
85) When the trial court attenpted to proceed, Defendant
continually interrupted the proceedings until the trial court
had hi mrenoved. (RST. 285-94)

During the mddle of trial, Defendant presented the
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testimony of Dr. Fisher on the issue of conpetence. (RST. 2475-
85) Dr. Fisher believed that Defendant’s alleged del usions

caused himto be unable to consult with counsel. I d. After

considering this testinony and the argunent of counsel, the
trial court again found Defendant conpetent. (RST. 2490-99)

As can be seen fromthe foregoing, the record conclusively
est abl i shes that Defendant was conpetent at the time of tria
and that his msbehavior was wllful. The record also
conclusively establishes that the trial court did not
predeterm ne that Defendant’s conduct was willful and instead
reached that conclusion based on the consideration of the
evi dence presented. As this Court stated on direct appeal:

[T]he judge's actions were consistent with this
Court's case law, as well as United States Suprene
Court precedent. See Illinois v. Allen, 397 U S. 337,
343, 25 L. Ed. 2d 353, 90 S. C. 1057 (1970) ("The
flagrant disregard in the courtroom of elenentary
st andards of proper conduct should not and cannot be
tolerated. We believe trial judges confronted wth
di sruptive, cont unmaci ous, st ubbornly defi ant
def endants nust be given sufficient discretion to neet
the circunstances of each case."); Valdes v. State,
626 So. 2d 1316, 1321 (Fla. 1993) (pronouncing that
"trial judges nust be given sufficient discretion to
meet the circunstances of each case where a defendant
di srupts the proceedings”); Diaz v. State, 513 So. 2d
1045, 1047 (Fla. 1987) (applying Allen in finding that
the "court's obligation to mintain safety and
security in the courtroom outweighs, under proper
circunmstances, the risk that the security nmeasures nmay
inmpair the defendant's presunption of innocence");
accord Joseph v. State, 625 So. 2d 109 (Fla. 3d DCA
1993) .

52



* * * %
[ T] he judge acted within his discretion in repeatedly
removing Knight from the courtroom especially
considering the testinmony of numerous guards and
jailhouse officials that Knight's  out-of-court
denmeanor was conpletely at odds with his in-court
hi strionics.
Kni ght, 746 So. 2d at 436. The claim was properly summarily
deni ed.

l. THE CONFLICT CLAIM WAS PROPERLY SUMVARI LY
DENI ED

Def endant next contends that the |ower court erred in
summarily denying his claim that his counsel |abored under a
conflict of interest. However, the |ower court properly
summarily denied this claimas it was facially insufficient.

Whi | e Defendant asserts that the lower court erred in
denying this claimbecause it was not conclusively refuted by
the record, this is untrue. The Iower court denied this claim
because it was facially insufficient in that Defendant did not
al |l ege an adverse affect that all egedly stemmed fromthe all eged
conflict of interest and that the asserted conflict of interest
was not a conflict of interest as a matter of law. (PCR 470)
As the lower court did not find that the clai mwas concl usively
refuted by the record, it did not err by doing so.

Mor eover, the lower court did properly find that the claim

was facially insufficient. |In order to obtain post conviction
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relief based on a conflict of interest, a defendant nust show
that his attorney was operating under an actual conflict of
interest and that the <conflict adversely affected his
representation. Cuyler v. Sullivan, 446 U S. 335, 350 (1980).
A nmere “possible conflict of interest is insufficient to inpugn
a crimnal conviction.” 1d.; see also Quince v. State, 732 So.
2d 1059 (Fla. 1999); Hernandez v. State, 750 So. 2d 50, 55 (Fla.
3d DCA 1999). In order to make this show ng, the defendant nust
identify specific |apses in representation fromthe conflict of
interest. Qui nce, 732 So. 2d at 1065. In fact, the United
States Supreme Court recently defined an actual conflict of
interest as “a conflict that affected counsel’s performance --
as opposed to a nere theoretical division of loyalties.”
M ckens v. Taylor, 535 U S. 162, 171 (2002). The Court al so
noted that the conflict had to “significantly affect[] counsel’s
performance” before the requirenment for show ng prejudi ce under
Strickland would not apply. ld. at 173. As such, while
Def endant is correct that he did not have to allege Strickl and
prejudice, he was required to identify some adverse affect that
the alleged conflict of interest had on his attorney’'s
per f or mance.

However, neither in the trial court or in this Court has
Def endant identified any adverse affect that the alleged
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conflict of interest had on his counsel’s performance. |In fact,
Def endant has not even alleged in a conclusory fashion that the
al l eged conflict had an adverse affect on the representation.
As such, the claimwas facially insufficient and was properly
sunmarily deni ed. Ragsdale v. State, 720 So. 2d 203, 207 (Fla.
1998) .

Mor eover, counsel’s all eged fear of Defendant did not even
constitute a conflict of interest as a matter of law. Clains of
conflict of interest nmust generally be based on dual
representation and not on conflicts with an attorney’s self
interest. See Beets v. Scott, 65 F.3d 1258, 1270-71 (5th Cir.
1995); Bonin v. Calderon, 59 F.3d 815, 826 (9th Cir. 1995). 1In
fact, the Court noted in Mckens that it had not extended the
definition of a conflict of interest beyond the issue of
multiple representation and indicated that such a extension
m ght not be warranted. M ckens, 535 U.S. at 174-76. Here, the
al l eged conflict of interest was based on counsels’ concern for
their own safety. (RSR 1895-96, RST. 57) As such a fear does
not concern any dual representation, it does not support a claim
of conflict of interest. Thus, the |ower court properly

summarily denied this claim

55



J. THE SUMVARY DENI AL OF THE CUMULATI VE ERROR
CLAI M WAS PROPER

Def endant next asserts that the | ower court erred i n denying
his claim of cunulative error. However, the lower court’s
sunmary denial of this proper. This Court has held that where
the individual errors alleged are either procedurally barred or
wi thout merit, the cunulative error claimalso fails. Downs v.
State, 740 So. 2d 506, 509 n.5 (Fla. 1999). As argued
t hroughout this brief, the lower court properly found the
i ndi vidual clainms procedurally barred and w thout nerit. As
such, the | ower court properly summarily denied this claim

1. DEFENDANT" S RING CLAIM WAS PROPERLY
SUMVARI LY DENI ED

Def endant next asserts that thetrial court erred in denying
his claimthat his death sentence violated Ring v. Arizona, 536

U.S. 584 (2002), because the jury did not unani nously recomend
death. However, this claimwas properly summarily denied.

In Schriro v. Sumrerlin, 124 S. Ct. 2519 (2004), the Court
held that Ring did not apply retroactively to cases that were
final when Ring issued. Defendant’s sentence becane final on

Novenber 8, 1999, when the United States Suprenme Court denied

certiorari fromresentenci ng appeal. Knight v. State, 528 U S.
990 (1999). Ring was not issued until June 24, 2002. As such,

Def endant is entitled to no relief. The | ower court properly
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sunmarily denied this claim

Mor eover, this Court has repeatedly rejected Ri ng chall enges
to Florida s capital sentencing schene, particularly in cases in
whi ch the death sentence was supported by the prior violent
fel ony aggravator, as is true here. E.g., Reed v. State, 29 Fla.
L. Weekly S156 (Fla. Apr. 15, 2004). As such, the | ower court

properly summarily denied this claim It should be affirnmed.
I11. THE CLAIM REGARDI NG THE ALLEGED USE OF
NONSTATUTORY AGGRAVATI ON WAS PROPERLY
DENI ED.

Def endant next asserts that the trial court erred in denying
his claim that State inproperly presented nonstatutory
aggravati on. However, the |ower court properly denied this
cl aimas procedural ly barred.

On direct appeal, Defendant asserted that the trial court
erred in allowing the State to present nonstatutory aggravation
and in finding of HAC based on speculation and that
consideration of the Bradford County conviction was inproper
Initial Brief of Appellant, Florida Suprene Court Case No.
87783, at 48-51, 74-76, 84-86. This Court found that these
claims did not present reversible error. Knight, 746 So. 2d at

431 n. 10, 434, 435-36. As these issues were raised, these

claims are procedurally barred. Cherry v. State, 659 So. 2d

1069 (Fla. 1995). Moreover, couching the claim in terns of
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i neffective assi stance of counsel does not |ift the bar. Harvey
v. Dugger, 656 So. 2d 1253, 1256 (Fla. 1995); Medina v. State,
573 So. 2d 293, 295 (Fla. 1990); Swafford v. Dugger, 569 So. 2d
1264, 1267 (Fla. 1990). To the extent this claimwas not raised
on direct appeal, the claimis still procedurally barred because
the claim could have and should have been raised on direct
appeal . Francis v. Barton, 581 So. 2d 583 (Fla.), cert. denied,
501 U.S. 1245 (1991). Thus, the lower court properly denied

this claimas procedurally barred.

V. THE CLAIM REGARDI NG THE AGGRAVATORS WAS
PROPERLY DENI ED

Def endant next contends that the trial court erred in
denying his claimthat the trial court erred in instructing the
jury on the aggravating circunstances. Specifically, Defendant
asserted that the evidence was insufficient to support an
instruction on CCP and HAC, that the jury should not have been
all owed to consider his murder from Bradford County, that the
instruction on the pecuni ary gai n aggravat or was vague, that the
jury shoul d not have been instructed on the during the course of
a kidnapping aggravator because he was not <charged wth
ki dnappi ng, that the avoid arrest aggravator doubled with the
“flight” aggravator and that an automatic aggravator was

considered in this case. However, the |ower court properly
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sunmarily denied this claim as procedurally barred, facially
insufficient and without nerit as a matter of |aw.

| ssues regarding the propriety of the jury instructions
regardi ng aggravating circunstances are issues that could have
and shoul d have been rai sed on direct appeal. Thonpson v. State,
759 So. 2d 650, 667 (Fla. 2000); Valle v. State, 705 So. 2d
1331, 1335 (Fla. 1997). |Issues that could have and shoul d have
been raised on direct appeal are procedurally barred in post
conviction proceedings. Francis v. Barton, 581 So. 2d 583
(Fla.), cert. denied, 501 U. S. 1245 (1991). 1In fact, Defendant
raised nost of the claims he now raises on direct appeal.
Initial Brief of Appellant, Case No. 87783, at 73-81, 84-85, 90-
93, 95-96. This Court rejected all of these clains. Kni ght ,
746 So. 2d at 434-36. Thus, the claimare procedurally barred.
Cherry v. State, 659 So. 2d 1069 (Fla. 1995). The | ower court
properly summarily denied this claimand should be affirned.

Mor eover, the |l ower court also properly denied this claim
as without nerit as a matter of |aw This Court found the
evi dence sufficient to support CCP on direct appeal. Knight,
746 So. 2d at 436. As such, Defendant’s claimthat the tria
court erred in instructing the jury on the aggravator because
t he evidence was insufficient was properly summarily deni ed.

This Court found that the error in instructing the jury on,
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and finding, HAC was harm ess. |d. at 435-36. Wil e Defendant
asserts that such an error cannot be harm ess, both this Court
and the United States Suprene Court have held that instructing
a jury on an aggravator that is not supported by sufficient
evi dence can be harm ess error. Sochor v. Florida, 504 U S.
527, 538 (1992); Foster v. State, 679 So. 2d 747, 753-74 (Fla.
1996); Johnson v. Singletary, 612 So. 2d 575, 576 (Fla. 1993).
As such, this claimwas properly summarily denied.

VWi | e Defendant asserts that it was inmproper to allow the
jury to consider his Bradford County nurder conviction, this is
untrue. This Court specifically rejected this claimwhen it was
rai sed on direct appeal. Knight, 746 So. 2d at 434. Mbreover,
the facts presented about this conviction were true, and counsel
di d present evidence concerni ng Defendant’ s all eged nental state
at the time of that crine. (RST. 2233-2301, 2555-56, 2874-76,
3387-3402) As such, this claimwas properly denied.

Whi | e Defendant asserts that the jury instruction on the
pecuni ary gain aggravator was flawed because it did not inform
the jury that the sole notive for the nurder had to be financial
gain, the instruction was proper. This Court has held that
financial gain does not have to be the sole notive for the
murder for the pecuniary gain aggravator to apply, that the

finding of pecuniary gain is not inconsistent with the finding
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of avoid arrest and that the aggravator and instruction thereon
are not unconstitutionally vague. Card v. State, 803 So. 2d
613, 625, 628 & n.16 (Fla. 2001). As such, this claim was
properly sunmmarily deni ed.

Whi | e Def endant asserts that it was i nproper to i nstruct the
jury on the during the course of a kidnappi ng aggravator because
he was not charged or convicted of kidnapping, this is not true.
This Court has directly held, “The state need not charge and
convict of felony nurder or any felony in order for the court to
find the aggravating factor of nurder commtted during the
course of a felony.” Ccchicone v. State, 570 So. 2d 902, 905
(Fla. 1990); see also Pietri v. State, 644 So. 2d 1347, 1353
n.11 (Fla. 1994). As such, the jury was properly instructed on
thi s aggravator.

Def endant al so contends that the form of the instruction
allowed the jury to find the aggravator based both upon flight
and the conmm ssion of a kidnapping. However, this is untrue.
The instruction provided that the jury could consider as an
aggravating factor that Defendant killed during the course of a
ki dnappi ng. (RSR. 1473) It explained that it did not matter
when during the kidnapping the murders occurred. | d.
Def endant’s claim appears to be based on the nmere use of the

word flight in the instruction. However, it is well settled
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t hat :

[A] single instruction cannot be considered al one, but

must be considered in light of all other instructions

beari ng upon the subject, and if, when so consi dered,

the | aw appears to have been fairly presented to the

jury, the assignnment on the instruction nust fail.

Hi ggi nbot ham v. State, 19 So. 2d 829, 830 (Fla. 1944)(enphasis
added); see also Esty v. State, 642 So. 2d 1074, 1080 (Fla
1994) . When the instruction is considered as a whole, the
instruction was proper. Thus, the claimwas properly sunmarily
deni ed.

Def endant next contends that the instruction on the avoid
arrest aggravator was inproper because it permtted double
counting with the “flight” aggravator. However, as there was no
flight aggravator, there was no inproper doubling. As such,
this nmeritless claimwas properly summrily denied.

Whi | e Defendant asserts that the inposition of the death
penalty is based on an unconstitutional automatic aggravator
this is untrue. The fact that an aggravator, such as the during
the course of a felony aggravator, is found in the guilt phase
does not render that aggravator unconstitutional. Sinms V.
State, 681 So. 2d 1112 (Fla. 1996); Kearse v. State, 662 So. 2d
677 (Fla. 1995); see also Lowenfield v. Phelps, 484 U S. 231

(1988). As such, the claimis without merit and was properly

summarily deni ed.
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V. THE CLAIM REGARDI NG THE ALLEGED CALDWELL
ERROR WAS PROPERLY SUMVARI LY DENI ED

Def endant next asserts that the | ower court erred i n denying
his claim that coments in his case violated Caldwell v.
M ssi ssippi, 472 U S. 320 (1985), and the jury was not properly
instructed on a tie vote. However, these clains were properly
sunmarily denied as procedurally barred, facially insufficient
and wi thout nerit.

Claims of Caldwell error and clains of ineffective
assi stance of counsel based on alleged Caldwell errors are
procedurally barred i n post conviction notions. Oats v. Dugger,
638 So. 2d 20, 21 & n.1 (Fla. 1994). The sanme is true of issues
regarding the propriety of jury instructions. Thompson v.
State, 759 So. 2d 650, 667 (Fla. 2000); Valle v. State, 705 So.
2d 1331, 1335 (Fla. 1997). As such, this claimwas properly be
deni ed.

Moreover, the claim regarding the tie vote was properly
deni ed because it is facially insufficient. The entirety of
Def endant’s all egation on this claimbelow was, “The court al so
failed to instruct the jury that a 6-6 vote was a life
sentence.” (PCR. 276) However, such conclusory allegations are
facially insufficient to state a claim Ragsdale v. State, 720

So. 2d 203, 207 (Fla. 1998). The claim was properly summarily
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deni ed.

Mor eover, under Caldwell, error is commtted when a jury is
m sled regarding its responsibility for a sentencing deci sion so
as to dimnish its sense of responsibility for that decision.
However, “[t]o establish a Caldwell violation, a defendant
necessarily must show that the remarks to the jury inproperly
described the role assigned to the jury by local law.” Dugger
v. Adanms, 489 U.S. 401, 407 (1989). This Court has recognized
that the jury s penalty phase decision is nmerely advisory and
that the judge does make the final sentencing decision. Conbs
v. State, 525 So. 2d 853, 855-58 (Fla. 1988). Def endant’ s
reliance on Mann v. Dugger, 844 F.2d 1446 (11th Cir. 1988),
whi ch the Eleventh Circuit has recogni zed as being overrul ed by
the United States Suprene Court, Davis v. Singletary, 119 F. 3d
1471, 1482 (1ith Cir. 1997), does not change this result.
Defendant’s reliance on Ring also does not change this result.
Patton v. State, 29 Fla. L. Wekly S243, S246 (Fla. My 20,
2004). As such, informng the jury that they were recomendi ng
and advi sory sentence and that the trial court would make the

final determ nation of sentence does not violate Cal dwell. The

claimwas properly summarily deni ed.

Additionally, the trial court expressly stated to the jury
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when it was instructing them “If the vote is six to six, it
means a | ife recommendation.” (RST. 3926) The trial court also
read the standard jury instructions on the voting procedure
(RSR. 1483, RST. 3928); Fla. Std. Jury Instr. (Crim) Penalty
Phase Proceedings. As such, Defendant’s claimthat the trial
court did not instruct the jury on a tie vote is conclusively

refuted by the record. It was properly summarily deni ed.

VI. THE LOWER COURT PROPERLY DENI ED THE BURDEN
SHI FTI NG CLAI M

Def endant next asserts that the | ower court erred i n denying
his claimthat the jury instructions shifted the burden to him
However, this claimwas properly sunmmarily deni ed.

On direct appeal, Defendant asserted that the jury
instruction that the mtigation had to outweigh the aggravation
unconstitutionally shifted the burden of proof. Initial Brief
of Appellant, Florida Supreme Court Case No. 87783, at 94-95.
This Court rejected this claimsumuarily. Knight, 746 So. 2d at
429 n.6 & 7 (“Finally, claim(16) has been consistently rejected
by this Court, nost recently in Richardson v. State, 706 So. 2d
1349, 1356 (Fla. 1998).”) As this issue was raised and rejected
on direct appeal, it does not provide a basis for post
conviction relief. Cherry v. State, 659 So. 2d 1069 (Fla.

1995). Defendant’s reliance on Ring does not change this
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result. Patton v. State, 29 Fla. L. Wekly S243, S246 (Fla. May

20, 2004). As such, the claimwas properly sunmarily deni ed.

Vil. THE CLAIM THAT THE AGGRAVATORS WERE VAGUE
AND UNPROVEN WAS PROPERLY SUMVARI LY DENI ED

Def endant next asserts that the | ower court erred i n denying
hi s claim t hat t he aggravati ng ci rcunst ances are
unconstitutionally vague and that the evidence was insufficient
to support them However, the |ower court properly summarily
denied this claim

Cl aims that the aggravators are vague and over broad and t hat
the evidence was insufficient to support the aggravators are
i ssues that could have and should have been raised on direct
appeal . Thonmpson v. State, 759 So. 2d 650, 667 (Fla. 2000);
Valle v. State, 705 So. 2d 1331, 1335 (Fla. 1997). |Issues that
could have and should have been raised on direct appeal are
procedurally barred in post conviction proceedi ngs. Francis v.
Barton, 581 So. 2d 583 (Fla.), cert. denied, 501 US. 1245
(1991). In fact, Defendant all eged on direct appeal that HAC and
CCP were unconstitutionally vague and that the evidence was
insufficient to support the aggravators. Initial Brief of
Appel l ant, Florida Supreme Court Case No. 87783, at 77-81, 84-
86, 90-94. As such, this issue is procedurally barred. Cherry

v. State, 659 So. 2d 1069 (Fla. 1995). The claim was properly
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sunmari |y deni ed.

Even if the cl ai mwas not procedurally barred, the clai mwas
still be properly sunmarily denied as facially insufficient.
Def endant did not assert which aggravators were all egedly vague
and overbroad or why that m ght be true. (PCR 279-80) He did
not assert which aggravating circunstances were allegedly not
proven. Id. Instead, Defendant nerely asserted in conclusory
terns that certain unspecified aggravating circunmstances were
vague, overbroad and not proven. Id. As such, this claimis
facially insufficient. Giffin v. State, 866 So. 2d 1, 14-15
(Fla. 2003). The claimwas properly sunmmarily deni ed.

Even if the claim was not procedurally barred and was
facially sufficient, the claimwuld still have properly been
summarily denied. On direct appeal, this Court found that HAC
and CCP were not vague. Knight, 746 So. 2d at 429 n.7, 434.
This Court found the evidence was sufficient to support all of
t he aggravators except HAC but found the error in finding HAC
harm ess. ld. at 434-36. This Court has previously rejected
vagueness and overbreath chal |l enges four remaini ng aggravators.
Card v. State, 803 So. 2d 613, 628 (Fla. 2001) (pecuniary gai n,
avoid arrest, during the course of a felony); Gaskin v. State,
737 So. 2d 509, 513 n.7 (Fla. 1999)(prior violent felony). As

such, this claimhas no nmerit and was properly summarily deni ed.
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VIil. THE CLAIM REGARDI NG COMMENTS I N VO R DI RE
WAS PROPELY DENI ED

Def endant next asserts that the | ower court erred i n denying
his claimregarding comments during voir dire. Specifically,
Def endant had asserted that the State commented that a death
recommendati on was required and that the wei ghing process was a
counting process. However, the | ower court properly sumuarily
denied this claim

| ssues regardi ng comments by the State are i ssues that coul d
have and shoul d have been raised on direct appeal. Robinson v.
St ate, 707 So.2d 688, 697-99 (Fla. 1998); Koon v. Dugger, 619
So. 2d 246, 247 (Fla. 1993); Wwod v. State, 531 So. 2d 79, 83
(Fla. 1988). As such, they are procedurally barred in post
conviction proceedings. Francis v. Barton, 581 So. 2d 583
(Fla.), cert. denied, 501 U S. 1245 (1991). The | ower court
properly summarily denied this claim

Moreover, the claim was also properly denied as facially
i nsufficient. Def endant never cited to any comment that was
all egedly inproper. (PCR 285-89) While he clainmed that his
counsel was ineffective for failing to object to the coments
that he did not specify, he did not allege how the failure to
obj ect created a reasonable probability that the result of the

resentencing would have been different had counsel objected.
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| nstead, he asserted that counsel failed to preserve the issue
for appeal. However, as this was a claim of trial counsel’s
al l eged ineffectiveness, Defendant needed to show that the
result of the trial would have been different. See Pope v.
State, 569 So. 2d 1241, 1245 (Fla. 1990). As such, the claim
was facially insufficient and was properly summarily denied.
Ragsdale v. State, 720 So. 2d 203, 207 (Fla. 1998).

Moreover, the claim was also summarily denied as it is
wi t hout nerit. In Franqui v. State, 804 So. 2d 1185, 1191-94
(Fla. 2001), the Court held that only those coments that
informed the jury that it nust, or was required by law to,
return a recomendation of death if the aggravators outwei ghed
the mtigators were inproper. The Court did not hold that
comments that infornmed the jury that it should do so were
i nproper. Such comments are, in fact, not inproper because
“shoul d” indicates that sonething is discretionary and not
mandat ory. State v. Thomas, 528 So. 2d 1274, 1275 (Fla. 3d DCA
1988); University of South Florida v. Tucker, 374 So. 2d 16, 17
(Fla. 2d DCA 1979). As this was the nature of the coments,
they were not i nproper. (RST. 907-09, 1736-49) Since these
comments were not inproper, counsel cannot be deened i neffective
for failing to claimthat they were. Kokal, 718 So. 2d at 143;

Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111;

69



Breedl ove, 595 So. 2d at 11. As such, the claim was properly
sunmari |y deni ed.

Even if the State had indicated that a death reconmendati on
was required, the claimshould still be denied. Def endant has
not denonstrated that there is a reasonabl e probability that he
woul d not have been sentenced to death had counsel objected to
any such comment. Under Franqui, Defendant woul d not have been
entitled to a curative instruction based on these comments.
Franqui, 804 So. 2d at 1194. Moreover, the jury was given the
standard jury instruction on the weighing process during final
i nstructions. As this Court held in Franqui and Henyard v.
State, 689 So. 2d 239 (Fla. 1996), brief coments during voir
dire are harnl ess beyond a reasonabl e doubt. As such, Defendant
cannot show that there is a reasonabl e probability that he would
not have been sentenced to death had counsel objected to the
comments. Strickland. The claimwas properly summarily deni ed.

Mor eover, whil e Defendant asserts that the State comrented
to the jury that the weighing process was nerely a counting
process, this is untrue. |Instead, the record reflects that the
State explained that the weighing process was qualitative not
guantitative and inquired about the venirenmenbers’ ability to
accept this concept. (RST. 862-63, 1710-11) As the State did

not inproperly comment on the weighing process, counsel cannot
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be deened ineffective for failing to make the nonnmeritorious
claimthat it did. Kokal, 718 So. 2d at 143; Groover, 656 So. 2d
at 425; Hildw n, 654 So. 2d at 111; Breedl ove, 595 So. 2d at 11.

The denial of the claimshould be affirnmed.
I X. THE CLAIM  THAT THE FLORI DA CAPI TAL
PUNI SHVENT STATUTE |'S UNCONSTI TUTI ONAL WAS
PROPERLY SUMVARI LY DENI ED
Def endant next asserts that the | ower court erred in denying
his «claim that Florida's capital sentencing statute is
unconstitutional. He contends that the statute fails to prevent
the arbitrary and capricious inposition of the death penalty,
t hat execution by either electrocution or lethal injection is
cruel and unusual, that the statute does not sufficiently define
“outwei gh,” *“sufficient aggravating circunstances,” or the
i ndi vi dual aggravating circunstances, that the jury instructions
on the aggravating circunstances are vague and overbroad and
that there is a presunption of death.

However, this claimis procedurally barred as a claimthat
coul d have and shoul d have been raised on direct appeal. Byrd
v. State, 597 So. 2d 252 (Fla. 1992). Mor eover, the claimis
entirely devoid of nerit, as it has been repeatedly rejected by
the Florida Supreme Court. Johnson v. State, 660 So. 2d 637
647-48 (Fla. 1995); Wiornos v. State, 644 So. 2d 1012, 1020 &

n.5 (Fla. 1994); Fotopolus v. State, 608 So. 2d 784, 794 & n.7
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(Fla. 1992); Arango v. State, 411 So. 2d 172, 174 (Fla. 1982).

As such, this claimwas properly summarily deni ed.

X. THE LOWER COURT PROPERLY DENI ED THE CLAI M
THAT DEFENDANT IS | NSANE TO BE EXECUTED

Def endant next asserts he will be insane to be executed in
the future. However, this claim cannot be raised until an
execution is inmnent. See Herrera v. Collins, 506 U.S. 390,
405-06 (1993)(“[T]he issue of sanity [to be executed] is
properly considered in proximty to the execution.”); Martinez-
Villareal v. Stewart, 118 F.3d 625 (9th Cir. 1997)(sane), aff’d,
523 U. S. 637 (1998). Here, Defendant’s execution is not
i mm nent; no warrant had been issued for his execution, and no
date has been set. As such, this claim is not ripe for

adj udi cation at this juncture and was properly sunmarily deni ed.

XI. 1SSUE REGARDING THE PUBLIC RECORDS IS
| NSUFFI Cl ENTLY ASSERTED

Def endant asserts in an unnunbered claim that this Court
should review the materials submtted to this Court under seal
to determine if it contains any Brady material. However,
Def endant offers no explanation or argunment for why the | ower
court erred in determ ning that Defendant was not entitled to
di sclosure of the materials. He does not even explain what
Brady material he expects to be present in the material.

However, this Court has held that “[t] he purpose of an appellate
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brief is to present arguments in support of the points on
appeal . Merely making references to argunments bel ow wi thout
further elucidation does not suffice to preserve issues, and
these claims are deenmed waived.” Duest v. Dugger, 555 So. 2d
849, 852 (Fla. 1990). As Defendant has not presented any
argument in support of a claim that the |lower court did not
fulfill its due to conduct a proper in canera inspection, this

cl ai m has been wai ved and shoul d be deni ed.
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CONCLUSI ON

For the foregoing reasons, the |lower court’s denial of the
nmotion for post conviction relief should be affirmed.
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