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PRELI M NARY STATENMENT

Thi s proceedi ng involves an appeal of the circuit court's
sunmary denial of Rule 3.850 relief, as well as various
rulings made during the course of M. Mihammad's request for
post conviction relief. The follow ng synmbols will be used to
designate references to the record in this appeal:?

“Or.”— original trial record on appeal.

"R' -- record on direct appeal from M. Mihammad s Re-
Sent enci ng Proceeding to this Court;

"PCR. " -- record on post conviction appeal;

"PCT.” (date)" -- post conviction transcripts.

IAt the time of this filing, the Qerk of Court, Dade County has
yet to supplenment the record. Because Petitioner desires to limt
any further delay, he files his initial brief at this time. Any
citations to itens that are to be included in the supplemental record
will be referred to by docunent nane and page nunber.



REQUEST FOR ORAL ARGUMENT

M . Mihammad has been sentenced to death. The resolution
of the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to
all ow oral argunment in other capital cases in a simlar
posture as M. Mihammad. Accordingly counsel urges that the

Court permt oral argunent.
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AND FOURTEENTH AMENDMENT RI GHTS. THE STATE' S DELAY
AND
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wo o
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SENTENCI NG I N VI OLATI ON OF THE SI XTH, EI GHTH, AND
FOURTEENTH AMENDMVENTS DUE TO THE ACTI ONS OF THE
STATE
I N FAI'LI NG TO RE- SENTENCE MR. MUHAMMAD W THI N A
REASONABLE AMOUNT OF TI ME. ADDI TI ONALLY, COUNSEL
FAlI LED
TO ADEQUATELY | NVESTI GATE AND PREPARE MR. MUHAMVAD' S
CASE, TO CHALLENGE TO THE STATE'S CASE, AND FAI LED
TO
ZEALOUSLY ADVOCATE ON BEHALF OF HI'S CLI ENT. COUNSEL
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DI D
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MATERI AL EXCULPATORY | NFORMATI ON TO MR. MJUHAMVAD
VI OLATED BRADY V. MARYLAND, U.S. V. GG 10O AND THE
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S| XTH,
El GHTH AND FOURTEENTH AMENDMENTS. MR, MJUHAMVAD' S
COUNSEL WAS | NEFFECTI VE FOR NOT OBJECTI NG TO THE
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| NEFFECTI VE
BY THE STATE' S ACTI ONS. MR. MJUHAMMVAD WAS DENI ED A
PROPER ADVERSARI AL TESTING. . . . . . . . . . . . 38
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| MPROPER COMMVENTS AND ARGUMENTS RENDERED MR.
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STATEMENT OF THE CASE AND OF THE FACTS

A TRI AL & RE- SENTENCI NG PROCEEDI NGS

The Circuit Court in and for the Eleventh Judicial
Circuit, Dade County Florida entered the judgnents and
sent ences under consideration. On August 28, 1974, the grand
jury indicted M. Mihanmad for the First Degree Miurders of
Lillian and Sidney Gans (OT. 3700-3702). M. Mihanmad's tri al
was held April 2, 1975. He entered pleas of Not Guilty and Not
GQuilty by Reason of Insanity (OT. 3761-3162).

On April 19, 1975, the jury returned a verdict of guilty
on the charges of First Degree Murder (OT. 3799-3800) and the
jury recommended a sentence of death. The trial court sentenced
M. Mihammad on April 21, 1975 (O. T. 3803-3806).

On direct appeal, this Court affirmed M. Mihammad' s

convi ctions and sentences. Knight v. State, 338 So. 2d 201

(Fla. 1976).

On January 22, 1980, M. Mihanmad filed a Petition for
Wit of Habeas Corpus which was dism ssed by the trial court.
This Court rejected M. Mihammad' s habeas clains. Knight v.

State, 394 So. 2d 997 (Fla. 1981).2

2ln a separate case, M. Mihammad was convicted and sentenced to
death for murder of a prison guard. On direct appeal, this Court
affirmed. Mibhammad v. State, 494 So. 2d 969 (F a. 1986). M.
Mihanmad filed a Mdtion for Postconviction Relief which the tria
court summarily denied. On appeal fromthe summary denial, this Court

1



On January 29, 1981, the Governor signed a death warrant
in the instant case. M. Mihammad filed a Petition for Wit of
Habeas Corpus and Stay of Execution in the United States
District Court, Southern District of Florida, Mam Division.
The district court granted M. Mihammmad' s notion, retained
jurisdiction and ordered M. Mihammd to exhaust his remaining
state law clainms. M. Mihanmad filed a Post Conviction Mtion
pursuant to Fla. Rule Crim P. 3.850. The trial court
sunmarily denied the nmotion and this Court affirmed the denial.

Muhammad v. State, 426 So. 2d 533 (Fla. 1982).

The federal proceedings resunmed in District Court where
M. Mihammad' s petition was dism ssed. The Eleventh Circuit
Court of Appeals however, reversed the district court's order
and remanded M. Mihammad's case for a re-sentencing due to

error based upon Hitchcock v. Dugger, 863 F.2d 705 (11th Cir.

1988).
M. Mihammad' s re-sentenci ng began January 23, 1996. On

February 8, 1996, the re-sentencing jury recomended sentences

reversed and renmanded the natter to the trial court for an
evidentiary hearing regarding M. Mihammad's Brady v. Maryl and, 373
US 83 (1963) claim Mhammad v. State, 603 So. 2d 488 (Fla. 1992).
In May, 2001, the Bradford County circuit court granted M. Mihammad
relief in the formof new penalty phase. The State and M. Mihamad
both filed appeals. This Court reversed the relief granted to M.
Mihammad by the trial court and denied rehearing. A petition for Wit
of Certiorari was filed in the United States Supreme Court and

deni ed.




of death by a vote of 9-3 (R 3935-3935) which the trial court
i nposed on February 20, 1996 (R 5-43).
This Court denied M. Mihanmad's direct appeal fromthe

re-sentencing. Knight v. State, 746 So.2d 43 (1998).3

Atinely Petition for a Wit of Certiorari to the United
States Suprene Court was filed and subsequently deni ed on

Novenmber 8, 1999. Knight v. Florida, 528 U.S. 990, 120 S. Ct.

459 (1999).

B. POSTCONVI CTI ON PROCEEDI NGS

3The fol |l owi ng i ssues were raised: 1) trial court erred in allowing
Det. Smith's hearsay testinony(procedurally barred); 2) error to
allow Det. Snith to remain in courtroomthroughout proceedi ngs (no
abuse of discretion, exception to the rule of sequestration
appropriate under facts of case); 3) prosecutor’s reliance on future
danger ousness (procedurally barred, did not rise to fundamental
error); 4) trial court failure to instruct jury that |life sentences
woul d run consecutivel y(no abuse of discretion); 5) trial court error
ininstructing jury that M. Mihamrad s absence was caused by his
m sconduct (no abuse of discretion); 6) that the trial court erred in
allowing Dr. MIler’s testinmony (sub-clainms regarding confidentiality
and Fifth and Sixth Anendment issues procedurally barred, defense
opened door to remainder); 7) error in denying defense perenptory
challenge to juror R vero-Saiz (procedurally barred); 8) error in
excludi ng jurors Wl don, Zaribaf, and Cunni ngham (no abuse of
di scretion); 9) inproper prosecutorial argunent; 10) trial court
failure to instructed the jury on nerged aggravators; 11)error to
instruct on prior violent felony aggravator; 12) error to instruct on
the cold , calculated, preneditated aggravator; 13) error in
instructing on heinous, atrocious, or cruel (wthout nerit); 14)
error in failing to instruct on defense requested instruction on
statutory nmental mtigators (standard instructions repeatedly
uphel d); 15) error in sentencing M. Mihammad to death (sentencing
judge considered rel evant aggravators and mtigators, harmess error
in finding HAC, 16) Florida death penalty statute is
unconstitutional, (consistently rejected by the court); and 17)
executing M. Mihamrad after |ong incarceration on death row anounts
to cruel and unusual punishnent (lacks nerit).

3



On Novenber 7, 2000, M. Mihanmad filed his initial post-
conviction notion relative to his re-sentencing.

On January 24, 2001, conflict free counsel was appointed.
M. Mihammad tinmely made his public Records Demands on January
29, and 30, 2001 which were litigated. M. Mihammd also filed
a Motion for an In Canera inspection of records clained to be
exenpt. The | ower court denied counsel access to sone of the
records which were sealed and transmtted to this Court by the
Clerk or Court. M. Mihanmad filed his Amended Post Conviction
Motion on March 23, 2002 (See PCR 170-324)and on June 28, 2002,
filed a Notice of Supplenental Authority in light of Ring v.
Ari zona. On Decenber 13, 2002. the | ower court held a

hearing pursuant to Huff v. State, 622 So. 2d 982 (Fla. 1993).

On January 16, 2003 the court entered an order sunmmarily
denying M. Mihammad’ s Anended Modtion To Vacate (PCR 435-474).
On February 13, 2003, M. Mihammd filed his Mtion for
Reheari ng* whi ch was deni ed on February 25, 2003. M. Mihammd
timely filed his Notice of Appeal. The instant appeal foll ows.

SUMVARY OF ARGUMENTS

The | ower court erred in summarily denying M. Mihammad’ s

3.850 nmotion which contained extensive factual allegations

“This itemis to be included in the supplenental record on
appeal .



requiring evidentiary devel opment. The | ower court enpl oyed the
wrong standard in denying an evidentiary hearing. The
i ndi vidual clainms as pled in the anended notion denonstrate
facts sufficient for such a hearing.

Fl orida’ s sentencing procedure allowing a | ess than

unani rous verdict is unconstitutional under Ring v. Arizona.

The introduction of non statutory aggravating factors
rendered M. Muhammad’ s re-sentencing unconstitutional.

M. Mihammad’ s re-sentencing jury was inproperly
i nstructed regardi ng aggravating factors.

M. Mihammad’s jury was m sl ead by instructions which
| nproperly dimnished the sentencing jury's role.

The burden of proof was unconstitutionally shifted to M.
Muhammad to prove that a life sentence was warranted.

Fl orida statute setting forth aggravating factors a is
unconstitutionally vague.

The prosecutor inmperm ssibly suggested to the jury that
death was required.

Fl ori da sentencing statute fails to prevent the arbitrary
and capricious inposition of the death penalty and viol ates the
constitutional guarantee agai nst cruel and unusual punishnent.

M . Mihammad may be inconpetent at the tinme of execution.

Finally, M. Mihanmad requests this Court independently



review t he docunents submtted under seal and determ ned by the
| ower court to be either exenpt from disclosure and/or

contai ning no Brady material .



ARGUNVENT |

THE LOVWER COURT ERRED | N SUMVARI LY DENYlI NG MR. MUHAMVAD' S
CLAIMS AND I N FAI LI NG TO ORDER THAT AN EVI DENTI ARY HEARI NG BE
HELD.

A | MPROPER SUMVARY DENI AL.

The | ower court summarily denied significant clains raised
by M. Mihanmad, including allegations of ineffective
assi stance of counsel. The lower court's ruling was generally
prem sed on the erroneous belief that allegations pled in a
Rul e 3.850 notion nust be "proved". The |lower court commtted
reversible error.

VWile this case falls within the rul es established before
t he 2001 anendnents to Fla. R Crim P. 3.850, evidentiary
hearings on initial notions for post conviction relief
regarding clainms wherein facts are in dispute are still
required. A defendant is entitled to an evidentiary hearing,
“unl ess the nmotion and record conclusively show that the
defendant is entitled to no relief.” Fla. R Crim P
3.850(d). When ineffective assistance of counsel is argued, a
defendant is entitled to an evidentiary hearing upon a show ng
of, “specific facts which are not conclusively rebutted by the
record and which denonstrate a deficiency in performance that

prejudi ced the defendant.” Gaskin v. State, 737 So.2d 509, 516




(Fla. 1999)(But see Nelson v. State, 2004 Fla. LEXIS 890; 29

Fla. L. Weekly S277 (Fla. June 3, 2004) (receding in part from
Gaskin). For exanple:

Vil e the post conviction defendant has the burden of
pl eadi ng a sufficient factual basis for relief, an
evidentiary hearing is presunmed necessary (enphasis
added) absent a concl usive (enphasis original)
denonstration that the defendant is entitled to no
relief. In essence, the burden is upon the State to
denonstrate that the notion is legally flawed or that
the record concl usively denonstrates no entitl enent
to relief.

Gaskin at 516.

* * %

The rul e was never intended to beconme a hindrance to
obtaining a hearing or to permt the trial court to
resol ve disputed issues in a summary fashion.

Gaskin at 516. This is exactly what the |ower court did in M.
Muhammad’ s case.

Under the new rule, evidentiary hearings are now required
on factually based clains. See Fla. R 3.581, Court

Comment ary, 2001 Amendnent ([evidentiary hearing required] “on

claims listed in an initial notion as requiring a factual
determ nation. The Court has identified the failure to hold
evidentiary hearings on initial notions as a maj or cause of
delay in the capital post conviction process and has determ ned
that, in nost cases, requiring an evidentiary hearing on
initial notions presenting factually based clains will avoid

this cause of delay.” See Amendnents to Florida Rules of




Criminal Procedure 3.851, 3.852 and 3.993, 772 So. 2d 488, 491

(Fla. 2000).) (Ctation in original). Had M. Mihanmad fil ed

his nmotion after the new rule went into effect, there would be
no question that an evidentiary hearing would have been
granted. Mere timng of the rule should not supersede what is
otherwi se the intent of the rule.

Moreover, M. Mihammad’ s Anended Motion To Vacate

presented factually based clains, which are not concl usively
refuted by the files and records in this case, and which are in

di spute. Under either rule, the |lower court erred as a matter
of law and fact in denying M. Mihammad an evidentiary hearing
on his clainms, precluding himfrom proving at an evidentiary
hearing, what he alleged in his post conviction notion.

The | ower court stated in its order:

The burden of persuasion is on a defendant to prove,
by a preponderance of conpetent evidence, that
counsel’s performance was unreasonable. Strickl and
v. Washington, 104 S. Ct 2052, 2064 (1984). The
standard for counsel’s performance is “reasonabl eness
under prevailing professional nornms.” Strickland v.
Washi ngton, 104 S. Ct 2052, 2065. “The test for

i neffectiveness is not whether counsel could have
done nore; perfection is not required. Nor is the
test whether the best crimnal defense attorneys

m ght have done nore. |Instead the test is...whether
what they did was within the wi de range of reasonable
pr of essi onal assistance,”. Waters v. Thomas 46 F. 3d

1506, 1518 (11th Cir. 1995)((citations omtted)

In order to prevail on an ineffective assistance
of counsel claim the defendant nust denonstrate
counsel’s performance was deficient. This requires



showi ng that counsel made errors so serious that
counsel was not functioning as the “counsel”
guar anteed by the defendant by the Sixth Amendnent.

Second, the defendant nust show that the
deficient performance prejudiced the defense. This
requi res showi ng that counsel’s errors were so
serious as to deprive the defendant of a fair trial,
a trial whose result is reliable. Unless the
def endant makes such showi ng it cannot be said that
the conviction or death sentence resulted in a bread
down in the adversary process that renders the result
unreliable. Strickland v. Washington, 466 U S. at
687.

To establish prejudice during the penalty phase
t he defendant nust show that there is a reasonable
probability that, absent trial counsel’s errors, the
sentencer woul d have concl uded that the bal ance of
aggravating and mtigating circunstances did not
warrant death. Cherry v. State , 781 So. 2d. 1040
(Flla. 200) quoting Strickland 466 U S. At 695.

(PC-R. 436-437). The |l ower court applied a nore strict standard
than required in assessing whether an evidentiary hearing was
warranted, i.e., requiring M. Mihammad to prove his clains in
the notion alone wi thout hearing the evidence that woul d have
proved the clains. At an evidentiary hearing M. Mihammad
woul d have the burden to prove his clainms, however he is not
required to neet that same burden in his pleadings alone. |If
this were the case, there would never be a need to have
evidentiary hearings.

This Court has specifically rejected simlar rulings on

t he sufficiency of the pleadings. See e.g. Ventura v. State,

673 So. 2d 479 (Fla. 1996); MIlls v. Dugger, 559 So. 2d 578,

10



578-579 (Fla. 1990) (“MIls claimd that his counsel rendered
i neffective assistance by not devel opi ng and presenting
evidence of his nmental inpairnment and deficiency in an attenpt
to mtigate his sentence. He now argues that the trial court
erred in not holding an evidentiary hearing on this claim
Treating the allegations as true except to the extent rebutted
by the record, Harrich v. State, 484 So. 2d 1239 (Fla.), cert.
denied, 476 U. S. 1178, 106 S.Ct. 2908, 90 L.Ed.2d 993 (1986),
we find that a hearing on this issue is needed. Therefore, we
direct the trial court to hold an evidentiary hearing in
regards to counsel’s failure to devel op and present evidence
that would tend to establish statutory or non statutory nental
mtigating circunstances. See Gorhamv. State, 521 So. 2d 1067
(Fla. 1988); Jones v. State, 446 So. 2d 1059 (Fla. 1984).7);

Harvey v. Dugger, 656 So. 2d 1253, 1257 (Fla. 1995) (*A nunber

of Harvey’s other penalty phase clains relating to

I neffectiveness of counsel to do not appear to be such as woul d
warrant relief under the prejudice prong of Strickland v.

Washi ngton, 466 U S. 668, 104 S. Ct. 2052, 80 L.Ed.2d 674
(1984). However, the cunul ative effect of such clains, if
proven, mght bear on the ultimte determ nation of the
effectiveness of Harvey’'s counsel.”) (enphasis added); Thonpson
v. State, 731 So. 2d 1235, 1256 (Fla. 1999)(Thonpson’'s initial

11



3.850 motion and notion for rehearing allege that counsel was
i neffective during the penalty phase for failing to devel op
adequate mtigating evidence that woul d have denonstrated
Thonpson’s inpaired nental condition and substantiated the
testinony of the psychol ogist who testified in the sentencing
proceedi ngs.” ) (enphasis added).

M. Mihammad’ s anended post conviction notion nmet the
required threshold of “tending to establish” the clains
al l eged. Likew se, Rule 3.850 states that:

...(c) Contents of Mdtion. The notion shall be

under oath and incl ude:

* * *

(6) a brief statenent of the facts (and ot her
conditions) relied on in support of the notion.

Fla. R CrimP. 3.850 (c)(6) [enphasis added]. At the end of
the Florida Rules of Crimnal Procedure, the Court illustrates
the intent of the rule by providing a formnmotion for filing a
Rule 3.850 notion. See Fla. R Crim P. 3.987. In that form
the follow ng instructions are given:

14. State concisely every ground on which you claim

that the judgnment or sentence is unlawful. Sumarize

briefly the facts supporting each ground.

Fla. R Crim P. 3.987 (Florida Rules of Court, 2202 edition at

page 352). The Court outlines a list of grounds that a npvant

12



may choose fromthat are properly raised in a Rule 3.850
notion. A formis offered for use:

A. G ound
1:

Supporting FACTS (tell your story briefly w thout
citing cases or
| aw) :

Fla. R Crim P. 3.987 at page 354. 1In each instance, the rule

hi ghlights brevity in pleading the facts at every juncture.
Even if the intent of the rule were not so clear, the

| ower court necessarily found that the files and records did

not conclusively show that M. Mihammad was not entitled to

relief

because the | ower court specifically ordered the State to

respond. ®

Under Lenon v. State, 498 So. 2d 923 (Fla. 1986), the

facts and all egations contained in M. Mihammd' s Rul e 3. 850

°(d) Procedure; Evidentiary hearing: Disposition. ...Unless the
motion, files, and records of the case concl usively show that the
prisoner is entitled to no relief, the court shall order the state
attorney to file an answer or other pleading within the period of
tinme fixed by the court or take such other action as the judge deens
appropriate. Fla. R Oim P. 3.850.

13



post conviction notion nust be taken as true unless
conclusively rebutted by the record.

The rul e does not require M. Mihammad to plead all of the
proof he would offer in support of the facts pled in his Rule
3.850 motion. This Court does not nmke such a requirenment
because counsel is entitled to develop a post conviction
def ense strategy without revealing his witnesses to the State.
There is no requirenment that counsel reveal its case to the
State by submtting affidavits of witnesses or attaching the
specific pieces of evidence which support the facts. Under
Lenon, those facts nust be taken as true. It is at an
evidentiary hearing that M. Mihamad woul d be required to
prove the facts alleged and carry his burden of proof. [If the
requi rement were that a defendant nust plead facts and his
proof, it would obviate the need for an evidentiary hearing.

M. Mihammad need only show a prinma facie basis for

relief. See Brown v. State, 596 So. 2d 1026 (Fla. 1992). Prima
facie is defined in the foll ow ng fashion:

At first sight; on the first appearance; on the face
of it; so far as can be judged fromthe first

di scl osure; presumably; a fact presuned to be true
unl ess di sproved by sonme evidence to the contrary.

Bl ack’s Law Dictionary, Fifth Edition, 1979.

M. Mihammad has net this definition and the pleading

14



requirements of Fla. R Crim P. 3.850/3.851. Accordingly, the
| ower court erred in sunmarily denying M. Mihammd’' s cl ai ns.
This Court should Order that the case be remanded for a full
evi denti ary hearing.
B. | NDI VI DUAL CLAI MS

Petitioner herein presents the individual clainms to which
t he standard di scussed in section A above should have been
applied. Due to page limtations, Petitioner highlights areas
pled in M. Mihanmmad’ s Amended Post Conviction Motion.
Petitioner relies upon the entire Amended Motion to Vacate
which is incorporated herein and attached as the Appendix to
support his argunent that the Mtion was sufficiently pled to

warrant an evidentiary hearing.

1. CLAIMII: THE STATE'S EI GHT YEAR DELAY I N
RE- SENTENCI NG MR. MUHAMVAD AND SEEKI NG THE DEATH PENALTY
VI OLATED MR. MUHAMMAD' S FI FTH, SI XTH, ElI GHTH AND FOURTEENTH
AMENDMENT RI GHTS. THE STATE'S DELAY AND VI OLATI ON OF MR
MUHAMVAD' S DUE PROCESS RI GHTS DI S- ENTI TLED THE STATE FROM
SEEKI NG A SENTENCE OF DEATH.

I n denying an evidentiary hearing on this claim the | ower
court stated that the claimwas procedurally barred because of

the issue raised on direct appeal in Knight v. State, 746 So.

2d 437 (Fla. 1998)(See PC-R. 439). The issue raised in the
di rect appeal however is a distinct issue, i.e., that it was

cruel and unusual punishnent to execute an individual who had

15



been on death row for 20 years, See Knight v. State, 746 So. 2d

at 437 ("Knight clainms that to execute himafter he has already

endured nore than two decades on death row is
unconstitutionally cruel and unusual punishnment. He also

argues that Florida has forfeited its right to execute Knight

under binding norns of international |aw. ") (enphasis added).

In his Amended Motion to Vacate however, M. Mhanmad raised an
entirely different issue both legally and factually. M.
Muhammad’ s notion asserted that the State violated M.
Muhammad’ s constitutional rights to due process and the mandate
of the Eleventh Circuit Court of Appeals and stated:

After instituting post conviction proceedi ngs and
litigating his appeals under an active death warrant,
the Eleventh Circuit granted M. Mihammd sentencing
relief in 1988 based on Hitchcock error.?® The error
whi ch caused M. Muhanmmad to receive relief was
entirely based upon the trial court's refusal to
allow M. Miuhammad to present mtigating evidence at
his original sentencing proceeding. In it's order
reversing M. Mihammad's death sentence the El eventh
Circuit stated:

We therefore remand this case to the
district court with instructions to enter
an order granting the application for wit
of habeas corpus, unless the State within
a reasonabl e period of tinme either
resentences Muhammad in a proceeding that
conports with Lockett or vacates the death
sentences and i nposes a | esser sentence

®H t chcock v. Dugger, 481 U S. 393 (1987).

16



consi stent with | aw.

Kni ght v. Dugger, 863 F.2d 705, 710 (11th Cir.

1989) (enphasi s added).
M. Mihammad pled that:

The State's delay in prosecuting M. Mihammad caused ei ght
years to pass before M. Mihammad’ s re-sentencing
proceedi ng was conducted. After that proceeding M.
Muhammad was re-sentenced to death. The State's del ay
viol ated the federal court’s mandate, M. Mihammd's due
process rights and M. Mihammd suffered i measurabl e
prejudi ce due to the State's del ay.

The Florida Supreme Court has recogni zed that a
defendant's due process rights may be inpacted by del ay.
Jones v. State, 740 So. 2d 520, 524 (Fla. 1999); see also
Peede v. State, 748 So. 2d 253 (Fla. 1999)(recogni zing the
need for tinely proceedings and stressing that "the State
is the party especially charged with the burden to see
that [capital] cases are disposed of in a tinmly manner .

. . "), Scott v. State, 581 So. 2d 887 (Fla. 1991); Bogue
v. Fennelly, 705 So. 2d 575 (Fla. 4th DCA 1997) (hol di ng
that the defendant is entitled to raise whether the del ay
in sentencing violated his constitutional rights and/or
due process of |aw).

I n Jones, the Florida Suprenme Court addressed a
twel ve year delay in holding a conpetency hearing. 740 So.
2d 520 (Fla. 1999). The Court held: "[the
def endant' s] due process rights were inpacted by the twelve
year delay in holding the conpetency neasured fromthis Court's
remand order for [the conpetency] hearing." 1d. at 523. The
Court noted that: 1) the defendant was entitled to a tinely
conpetency proceeding, 2) the State was unable to explain the
del ay and 3) the defendant was prejudiced by the delay. 1d. at
524. The Court vacated M. Jones's conviction and sentence.
Id. at 525.

(Appendi x at 186-188).
M. Mihammad’ s anended post conviction notion further alleged

the foll ow ng:
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Simlarly, M. Mihammad was entitled to a tinely re-sentencing
proceeding. Due to the State's failure to tinely re-prosecute
M. Mihammad at his re-sentencing M. Mihammad was prejudi ced.
In Scott, the Florida Suprenme Court characterized
delay in a crimnal proceeding as "a due process claim
under the fourteenth anmendnment”. 581 So. 2d 887, 891
(1991). In that case, the State caused a seven year and
seven nonth delay in prosecuting the defendant. Likew se,
in waiting eight years to hold a re-sentencing proceeding
in M. Mihammd's case, the State's actions unduly
prejudi ced M. Mihammd.
At an evidentiary hearing, M. Mihammad wi ||l present
non record evidence of the State's delay, the practical
affect of the delay at M. Mihammd's re-sentenci ng and
the prejudice to M. Mihammad as a result.
M. Mihammad suffered actual prejudice due to the
State's del ay because critical material evidence becanme
stale, and w tnesses have either died or are otherw se
unavail able. For exanple, Dr. Corwin's notes were
destroyed (R 2680). This action prevented M. Mihanmad's
counsel fromeffectively challenging the State's case for
death. These circunstances were not due to the actions of
M. Muhammad. (See e.g., defense opposition to nmotion to
continue 11/1/91 hearing (R 1675) and M. Mihammd 's
repeated distrust of re-sentencing counsel. The prejudice
is clear. In sentencing M. Mihammad to death the trial
court relied upon the fact that M. Mihammd's experts had
not seen or evaluated M. Mihanmad on or near the date of
the offense (July 17, 1974) and thus their opinions were
rejected. The trial court stated:

The court begins its analysis of the

def endant' s experts' testinmony by acknow edgi ng
t he enornmous chal | enge presented to a nental
heal t h professional when he or she is retained
to evaluate a person's state of mnd on a
particul ar, distant, day in his life. In the
present case Dr. Wells eval uated the defendant
in 1971, three (3) years before the nurders,
and was asked to express his opinion about the
def endant's state of mnd on July 17, 1974
during a court proceeding that took place in
1996. Dr. Fisher saw the defendant for the
first time in 1979, five (5) years after the
mur ders, and then again in 1989. Dr. MC ai ne

18



exam ned the defendant in October of 1991,
seventeen (17) years after the nurders. Dr.
Car bonel | evaluated the defendant in 1989,
fifteen (15) years after the nurders. Dr.
Tooner eval uated the defendant in October 1994,
twenty (20) years after the nurders.

* * %

: the court notes not only the passage of

time between the day of the crines and the day

of the evaluations, but also the effect that

ti me nust have had on the defendant's state of

m nd. When Dr. Fisher first saw t he def endant

in 1979 the defendant had been in the relative

i solation of death row for five (5) years. It

is difficult to imagine what |iving under such

circunstances nust be like. But it would be

unreasonable to believe that such austere

conditions as exist there would not have a

significant inpact on a man's mnd. By the

time Dr. Fisher and Dr. Carbonell saw himin

1989 the defendant had been in what has been

referred to as "QWng", i.e. punitive solitary

confinenment, for nine (9) years. By the tinme

Dr. McCl ai ne examined him he had been in "Q

W ng" for eleven (11) years, and by the tine

Dr. Tooner saw him he had been there for

si xteen (16) years. The inpact on the human

m nd that nine (9) to sixteen (16) years in

solitary confinenment, in ais (6) by nine (8)

foot cell, w thout any conpani onship but for

t he occasional check by a corrections officer,

must be devastating. The court considers the

passage of time in assessing the reliability of

t he opinions of the doctors who exam ned the

def endant .

(R 28-31). (enphasis added). The forgoing ruling by the
court denonstrates prejudice.

Al so denonstrating the prejudice to M. Mihammd, the
State used the passage of tinme against M. Mihammd to its
advant age during cross exam nation of the defense experts
and during its case in chief as well in argument (See
e.qg., R 2573; 2780; 2902; 3063; 3071; 3242; 3814; 3824;
3839); and the court’s sentenci ng order which states:
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Arthur Wells [defense expert], who | can
only describe as the crown jewel of the
present ation.

He has a skill, an ability that nere
nortals don't have. He can neet with a person
in group therapy for 60 mnutes in 1971 and
predi ct exactly how he is going to be feeling
on Wednesday in the afternoon of July 17th
1974.

He has m ssed his calling. He really has
a good opportunity to answer one of those phone
lines on the Psychic Friends Network. He can
predict the future, and |'m sure there are a

| ot of people who are willing to pay for that
skill. But that is not reality.
* * %

He made a guess and his guess is when he

testified here today, that he seen patients in

t hat same hospital for 26 years and that he

remenbers one guy that he saw for an hour 24

years ago.

(R 3846). The prejudice is manifest.

The delay al so prevented M. Mihammad froma reliable
conpetency determ nation. The delay in M. Mihammad' s
case provided the State with a tactical advantage and
violated M. Mihammd's due process rights. See Scott, 581
So. 2d at 893.

Furthernmore, the equitable doctrine of |aches has
repeatedly been asserted by the State in post conviction
proceedi ngs to bar clains of defendants. See Vaught v.
State, 442 So. 2d 217 (Fla. 1983); Bartz v. State, 740 So.
2d 1243, 1245 (Fla. 3d DCA, 1999)("[T]he policy rationale
for allowng a | aches defense is inportant -- to
acknow edge the finality of convictions at sone point
which, in turn, will foster confidence in the judicial
system™"); Wight v. State, 711 So. 2d 66 (Fla. 3d DCA,
1998). The doctrine nmust apply equally to defendants. In
cases where a party relies on the doctrine of |aches to
defeat a claiman evidentiary hearing is warranted. See
Perry v. State, 786 So. 2d 583(Fla. 1st DCA, Feb. 28,
2000) .

The State violated M. Mihammad's due process rights
in delaying his re-sentencing for eight years. The State
did not "within a reasonable amount of tine" re-sentence
M. Mihammad. The actions of the State rendered re-
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sentenci ng counsel ineffective. See also Claimlll. A
hearing is required so that M. Mihammad nmay set forth
evidence to prove his claim After which his death
sentence should be vacated and M. Muhammad granted a life
sent ence.
(Appendi x at 188-192).
Thus M. Mihammad presented a distinct |egal issue in
anmended post conviction notion not prem sed on the anount of

time M. Muhammad has been on death row. In it’s sunmary

denial, the lower court also ruled that this Court (again

relying upon Knight v. State) found that the delay was
partially caused by defendant. As stated above, the issue
presented on direct appeal was whether it was cruel and
unusual to execute soneone who spent over two decades on death
row. Thus on direct appeal this Court considered tinme franes
and circunmstances of delay that are not relevant to the issue
presented in M. Mihammad’ s post conviction notion.
Consequently, the |lower court erred in finding that the issue

was addressed in Knight v. State, 746 So. 2d 423(Fla. 1998).

Additionally the |l ower court stated that the fact that
new re-sentenci ng counsel had been appoi nted, sought
conti nuances and a conpetency hearing, that M. Mihammad
failed to cooperate with appointed experts, litigated paynents

of an expert bill, and failed to provide discovery that

21



“def endant contributed to the delay.” (PC-R 440). First,
the |l ower court failed to attach portions of the record that
refute the allegation. Second, an evidentiary hearing is

requi red regarding the specific allegations, relevant tine
franmes, and instances of prejudice cited above, regardl ess of
the I ower court’s conclusion that M. Mihammad “contributed to
the delay”.”’

2. CLAIM I11: MR MJHAMMAD WAS DENI ED THE
EFFECTI VE

ASSI STANCE OF COUNSEL AT ALL STAGES OF HI S RE- SENTENCI NG | N
VI OLATI ON OF THE SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS DUE
TO THE ACTI ONS OF THE STATE I N FAI LI NG TO RE- SENTENCE MR
MUHAMMAD W THI N A REASONABLE AMOUNT OF TI ME. ADDI TI ONALLY,
COUNSEL FAI LED TO ADEQUATELY | NVESTI GATE AND PREPARE MR.
MUHAMVAD' S CASE, TO CHALLENGE TO THE STATE'S CASE, AND FAI LED
TO ZEALOUSLY ADVOCATE ON BEHALF OF HI'S CLI ENT. COUNSEL FAI LED
TO OBJECT TO OBVI QUS | NADM SSI BLE EVI DENCE. COUNSEL FAI LED TO
EFFECTI VELY CROSS EXAM NE THE STATE'S W TNESSES. COUNSEL
FAI LED TO ADEQUATELY OBJECT TO EI GHTH AMENDMENT ERROR. A FULL
ADVERSARI AL TESTI NG DI D NOT OCCUR. THE COURT AND STATE
RENDERED COUNSEL | NEFFECTI VE. COUNSEL'S PERFORMANCE WAS
DEFI CI ENT, AND AS A RESULT, MR MJHAMMAD S DEATH SENTENCE | S
UNRELI ABLE.

I n addressing the State's failure to conduct a re-sentencing
within a reasonable amount of tine, the |lower court again inproperly

relied upon this Court’s ruling in Knight v. State, 746 So. 2d at 437

(Fla. 1998). (See PC-R 439). For the sanme reasons addressed above

"The | ower court’s reliance upon M. Mihammad’'s failure to
cooperate with experts ignores M. Mihammad’ s al | egati ons presented
in his Arended Mdtion to Vacate that M. Mihammad’' s inability to
cooperate was due to his mental illness. The issue should not be
deci ded wi thout evidentiary hearing.
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relating to Claimll, this ruling is erroneous.

M. Mihammad raised the issue that the State’'s failure to
ensure a tinmely re-sentencing rendered M. Mihammd's re-sentencing
counsel ineffective and that M. Mihammad was prejudiced as a
result. M. Mihanmad pled in his notion

Because of the State's failure to conduct a re-
sentencing within a reasonable tinme, evidence becane
stal e, and witnesses have either died or otherw se
unavai l able. For exanple, Dr. Corwin's notes were
destroyed (R 2680). This action prevented M. Mihanmd's
counsel fromeffectively challenging the State's case for
death. These circunstances were not due to the actions of
M. Mihammad. (See e.g., defense opposition to notion to
continue 11/1/91 hearing at R 1675 and M. Muhammad 's
repeated distrust of re-sentencing counsel. The prejudice
is clear. 1In sentencing M. Muhammad to death the trial
court relied upon the fact that M. Mihanmmad's experts had
not seen or evaluated M. Mihammad on or near the date of
the offense (July 17, 1974) and thus their opinions were
rej ect ed.

(Appendi x at 193).
The notion further all eged:

Re- sent enci ng counsel exacerbated the errors and was
ineffective for failing to file a Motion in Limne to
preclude this type of argument, for failing to object,
request curative instructions and a mstrial. Moreover
re-sentencing counsel was ineffective for failing to
adequately preserve this issue for direct appeal.

The di sadvantage caused by the State's failure to
timely resentence M. Mihammad in and of itself rendered
re-sentencing counsel ineffective. For exanple, although the stat
the time | apse between 1974 and 1996 to M. Mihanmad's
di sadvant age, re-sentencing counsel unreasonably failed to
chal l enge the State's experts including Dr. Fennell (who
eval uated M. Miuhanmad in 1991) testinony that M. Mihamad was
mal i ngeri ng when assessing his conpetency to proceed -- an
i ssue not relevant to the mental health mtigators at the tinme
of the offense and far renoved fromthe date of the offense (R
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3074). Dr. Fennell’s testinmony also was irrel evant and i nproper
as it constituted an aggravating factor not recogni zed by
statute. Re-sentencing counsel's performance at the re-
sentenci ng proceeding only served to further prejudice M.
Muhammad. Consi deration of such matters by the sentencers only
served to inproperly tip the scales toward death. Stringer v.

Bl ack, 503 U. S. 222, 112 S.Ct. 1130 (1992).

(Appendi x at 196-197).

M. Mihammad al so pled that re-sentencing counsel
rendered ineffective assistance of counsel in failing to
provide critical and relevant materials to the experts. The

moti on assert ed:

Materials that were provided were not given to the
experts in a tinmely fashion in order to allow an
adequate review. For exanple, during a hearing held
Novenber 1, 1991, Dr. MCl ai ne was not given records
fromthe Florida State Prison (R 1708), did not
review trial transcripts (R 1724), saw Dr. Mller's
report for the first tine the same day he testified
(R 1755) was unaware of M. Mihammad's famly

hi story of nmental illness, did not review many of
the records because he did not have time (R 1708)
and performed an "inadequate survey of the records”
(R 1709). The sentencing court also acknow edged
that Dr. Wells did not analyze the facts.

The failure to provide records to the experts
however, was not |limted to the conpetency hearing.
At the re-sentencing, the State's theory against M.
Muhammad was that he preneditated the deaths of

Si dney and Lillian Gans and had no nent al

di sturbance or infirmty whatsoever. Re-sentencing
counsel's theory was that M. Mihammad suffered from
a severe nental illness, suffered froman extrene

mental or enotional disturbance on the day of the
of fense, and that his capacity to appreciate the
crimnality of his actions and/or to conformhis
conduct to the requirenments of the | aw was
substantially inmpaired on the date of the offense.
As stated above, the passage of tine severely
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hi ndered, if not nade it inpossible, re-sentencing
counsel's ability to present a nental health defense
to the state's case for death given the fact the re-
sentenci ng defense experts did not evaluate M.
Muhammad near the tinme of the offense. In addition
to this however, re-sentencing counsel was
ineffective for failing to provide the experts with
the necessary materials in order to allow themto
conduct professional, conpetent and credible
opinions and failed to ensure that the experts were
pr epar ed. For exanple Dr. Fisher was provided with
only 1/10th of M. Mihammad's prison history (R
2566), never reviewed the 1981 transcripts and was
not famliar with the facts of the 1974 case (R
2580, 2583). O her experts were also not properly
prepared, failed to be famliar with other reports,
did not read the trial testinony or were unaware of

the facts (See e.g., R 2807; 2879). In fact, Dr.
Car bonnell was not contacted by re-sentencing
counsel until 2 weeks before her testinony at the

re-sentencing (R 2883) and did not review her
records since 7 years prior to the proceeding
(2893). Dr. McClaine testified that his eval uation
was "grossly inadequate" (R 2980) and that he was
further hindered in his efforts because the jail was
uncooperative about getting records (R 2984) and
that he did not read all the records (R 2987;

2997). Re-sentencing counsel also failed to provide
critical docunentation to Dr. Toonmer (R 3035; 3066;
3087) .

Had re-sentenci ng counsel provided the necessary
background information to nmental health experts,
trial counsel would have | earned and presented
evidence that M. Mihammad’ s actions were a product
of his mental illness. The evidence supporting this
i ncl udes evidence that M. Mihammad’ s actions at the
time of the offense were not the product of | ogical
t hought but rather indicate a fragnmented, psychotic
t hought process, experiencing hallucinations, and
thus his nental illness played a significant role in
his actions. This evidence would have supported a
finding that M. Mihanmad was suffering from an
acute or active psychotic episode and provi ded
credi bl e evidence to support statutory mtigating
factors as well as non statutory mtigation.
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(Appendi x at 201 -203) (enphasis added).

In his post conviction nmotion, M. Mihammad al so
present ed ot her factual instances of ineffective assistance of
counsel. The notion all eged:

At the re-sentencing, M. Mihammad's counsel posed a very
| engt hy hypothetical to the defense experts to rely upon
to establish that M. Mihammad was under the severe stress
of police presence during the Gans' episode. The experts
were asked to assume that M. Mihammad was aware of the
police presence and to then determne if that fact was a
sufficient stressor to propel schizophrenic Askari
Muhammad into a psychotic epi sode such that he was under
an extrenme nental or enotional disturbance and that his
capacity to appreciate the consequences of his actions or
conform his conduct to the requirenments of the | aw was
substantially inmpaired. Re-sentencing counsel rendered
prejudicial ineffective assistance of counsel to M.
Muhammad in using this hypothetical, failing to use
factual evidence to support it and requesting that the
finders of fact merely assune its existence. The State
chal l enged the hypothetical (although possessing evi dence
that actually supported the hypothetical), presenting
evi dence that M. Mihammad was unaware of the police
presence. The state capitalized on re-sentencing
counsel's ignorance of the facts and evidence in the case:
The defense attorney, especially with the

experts, was asking what is called a

hypot heti cal question. A hypothetical question

is basically a version that they would like to

be true according to the facts.

You have to deci de whether or not it is true or

accurate before it nakes any sense, and | tried

to wite down sonme of the things that were in

the hypothetical as it went alone and it

changed a little bit.

At one point, we had a claimthat police

officers in uniformwere involved in the chase;

that they were plainly marked police cars in

t he chase; that other cars may have been marked

but the planes and the helicopters were

over head.
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Wel |, those are not the facts.
* * *
Let's talk about these three separate false
i ssues that had nothing to do with this case.

(R. 3781) and the sentencing court relied upon this fact
inits sentencing order. First, evidence exists that the
st ate possessed evidence of the overwhel mi ng and obvi ous

police presence. The State’s argunent to the contrary

violates G glio and failure to disclose this evidence
viol ates Brady. Secondly however, to the extent re-

sentenci ng counsel knew of this evidence and failed to
present it, re-sentencing counsel was ineffective in
failing to correct the state's assertion that M. Mhanmd
was not aware of the police presence. Re-sentencing
counsel's entire theory hinged upon this hypothetical and
counsel unreasonably relied upon it and failed to devel op
it fully. Re-sentencing counsel was al so unaware of other
facts of the case. Evidence exists that went un-presented
at the re-sentencing that actually supported the

hypot hetical that re-sentencing counsel relied upon.

Addi tionally, counsel rendered deficient performance in
failing to attack the state’'s case with inconsistent

evi dence that canme out during the trial held in 1975. Such
performance was deficient and prejudiced M. Mihammad. To
the extent the state failed to disclose this evidence M.
Muhammad’ s rights were violated. Brady v. Maryland, 373
U.S. 83(1963). The state commtted a Gglio violation in
presenting fal se and m sl eading argument. United States v.

G glio,405 U S. 150, 154 (1972)
(Appendi x at 203-205).

In it’s sunmary denial of this claim the | ower court
al so ruled that re-sentencing counsel’s failure to present
evi dence regarding M. Mihammad’ s behavior at the tinme of the
of fense was essentially harm ess because "“having presented
evi dence concerning nental issues to the jury” counsel cannot
be deened ineffective for failing to do so. The |ower court
relied upon this Court‘s decision on direct appeal. However,
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the evidence presented at trial is no substitute for the

evidence M. Muhammd plead in his 3.850. M. Mihammad pl ed:

For exanple, the jury did not know that M.
Muhammad presented very bizarre behavior, suffered
from hal | uci nati ons, abused drugs, and suffered the
devast ati ng abandonnent of his wife — behavi or and
events wi tnessed by other individuals near the tine
of the offense. Had defense counsel utilized this
informati on he could have presented this information
to the nental health experts and defeated the
aggravating factors and provided reliable evidence
of statutory and non statutory mtigating factors.
The jury also did not know the circunstances and
conditions of the Ckeechobee Boy's School where M.
Muhammad was sent when he was only 9 years old. Had
re-sentencing counsel investigated, a wealth of
i nformati on woul d have been avail able to show the
jury the horrific conditions and treatnent nmeted out
at the school.

* * *
Evi dence al so reveal s that during the 1975
proceedi ngs M. Mihanmmad's behavi or was strange and
di stant and stress had an inpact upon his behavior
and ability to communicate. Additionally, evidence
shows that M. Mihanmad al so had an uncle treated
for mental illness. Expert testinony would have
reveal ed the i nappropriate setting of the boy's
school as a treatnment plan for 9 year old Thomas.
Re-sent enci ng counsel also failed to present the
testimony of Dr. David Reichenberg who eval uated M.
Muhammad in 1974. Defense counsel failed to utilize
conpel ling adm ssi ble sworn testinony of M.
Muhammad' s nother. The testinony of his nother
woul d have been very conpelling. Forner teachers
coul d have testified that M. Mihammad's behavi or
drastically changed after the rape of Mary Ann, and
that as a boy M. Mihammad was not a disciplinary
problemin school. Additional evidence was
avai l able to denonstrate that the rural farm worker
conmmunity in which M. Mihammad grew up was anpng
t he poorest, npbst hopeless in the nation, wthout
health facilities or juvenile prograns, where the
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life expectancy was 48 years of age, and where many
peopl e di ed of hunger and tubercul osis.

(Appendi x at 206-208).

Anot her instance of ineffective assistance of counsel
pl ed by M. Mihamad related to pre-trial publicity. The
noti on assert:

M. Mihammad was prejudiced as a result because the
record reflects that the news coverage in fact
reached M. Muhammad's jury (R 2817; 2823-2838).

At an evidentiary hearing M. Mihammad will present
non record evidence of the pervasive news coverage
and the affect it had upon M. Mihanmad's re-
sentenci ng proceedings. Trial counsel was
ineffective for failing to adequately litigate this
i ssue. Defense counsel nerely requested that the
nmedi a be excluded (R 2817) and abandoned the issue
after the trial court stated that the issue was nore
i nvol ved and woul d necessitate bringing in the
medi a. Re-sentencing counsel failed to effectively
litigate the issue of jury sequestration. Trial
counsel had no strategic reason for his failures.

(Appendi x at 209-210).

Further, M. Mihanmmd alleged a conflict of interest that

was sufficiently plead. M. Mihanmd pl ed:

Def ense counsel rendered prejudicially ineffective

assi stance of counsel because counsel was | aboring under

an actual conflict of interest and failed to nove to
withdraw fromthe case. Throughout the proceedi ngs re-

sentenci ng counsel (husband and wife teanm) stated on the

record the conflict and the inability to represent M.
Muhammad but did nothing to cure the conflict. Re-

sentenci ng counsel was actually afraid of M. Mihammad's

mental illness and told the court that he did not want
wi fe, co-counsel, in the sane roomwith M. Mhammd
(11/4/91 hearing at R 1986, and re-sentencing counsel

stating that it will take hima nonth to get the courage

back up to see M. Mihammad R 1998; "I couldn't deal
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the guy at 1991) Defense counsel went so far as to ask
the trial court for advice (R 3105) and requested in open
court that M. Mihammd be handcuffed when counsel tal ked
to him (R 3121).

(Appendi x at 210).
O her exanmpl es of ineffective assistance of counsel were al so
specifically pled:

Re-sentenci ng counsel failed to raise appropriate

obj ections, nove to strike and seek limting instructions
to prevent the adm ssion of inadm ssible testinmny and

evi dence. For exanple the state repeatedly referred to
escapes, uncharged m sconduct and M. Mihammad's juvenile
record. The state went so

far as to allege before the jury (w thout substantiation)
that his prior attorney, Susan Cary, while a | aw student,
held her skirt up for M. Mihammad and that she and M.
Muhammad were involved in inappropriate acts at the prison
(R 2917). This appalling and irrel evant allegation went
wi t hout objection. The State again referred to M.
Muhammad and Susan Cary's "personal relationship” (R
2986). Here, the defense did object however no curative
instruction or notion for mstrial was requested or given.
Despite the sustained objection, the state again however
inquired of a witness about Susan Cary (R 3011), wherein
the trial court nmerely asked the state why such a tactic
was necessary. The state was also all owed, w thout proper
objection, to re-present the entire guilt phase of the
case wi thout chall enge.

(Appendi x at 211).
M. Mihammd’'s nmotion al so asserted:

In its opinion affirmng M. Mihammd’'s death sentence,
the Florida Supreme Court noted several issues that could
not be addressed on direct appeal because re-sentencing
counsel failed to preserve the issues. Re-sentencing
counsel failed to effectively voir dire the panel and
exerci se chall enges. For exanple, re-sentencing counsel
exerci sed a perenptory challenge to juror Rivero-Sai z,
however re-sentencing counsel failed to renew the
objection before the jury was sworn. See Knight v. State,
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746 So. 2d 423 at 429, fn. 7. Accordingly, this
meritorious issue was | ost on direct appeal and M.
Muhammad was prejudiced as a result. The trial court erred
in denying the challenge and re-sentencing counsel had no
strategic reason for failing to renew this objection.

The Florida Suprenme Court also noted that re-
sentenci ng counsel “never specifically objected to
[ Detective] Smith's testifying as to the contents of the
pilot’s statenent” and thus the claimwas procedurally
barred fromreview on direct appeal. Knight v. State, 746
So. 2d 423, 430 (Fla. 1996). Re-sentencing counsel also
failed to object to the statenments by the STOL pilot and
Detective Q eda being introduced into evidence through the
testinmony of Smth. Knight at 430 fn 9. Counsel was
ineffective for failing to agree to the court’s offer to
have the testinony read to the jury as an alternative to
Smith's testinony. Furthernore, re-sentencing counsel
failed to object to the prosecutor’s coments on future
dangerousness and thus the issue was procedurally barred
on direct appeal. Knight at 431. Counsel’s failure to know
the | aw, properly object, request curative instructions
and preserve this issue constitutes ineffective assistance
of counsel. M. Mihammad was prejudiced as result. The
Fl ori da Suprenme Court al so recogni zed that the
prosecutor’s coments approached the border of inpropriety
subject to a valid objection but was not sufficient to
rise to fundamental error. Knight 431, fn 10. Re-
sentenci ng counsel’s failure to object, request curative
instructions and/or a mistrial and failure to preserve
this issue constitutes deficient performance and M.
Muhammad was prejudiced as a result. Counsel also failed
to raise issues of the violation of confidentiality and
fifth and sixth amendnent violations due to Dr. Mller’s
testinmony in rebuttal, (Knight at 433) and rendered
i neffective assistance of counsel for opening the door in
rebuttal and thus permtting Dr. MIller’s testinony.

Kni ght at 431.

(Appendi x at 212-213).
The amended notion continued to detail facts denonstrating
i nstances of deficient performance and prejudice to M. Mihamad:

Re- sent enci ng counsel also failed to object to
i nproper coments and questions poised to defense experts
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by the state and irrel evant and inflammtory comrents and
argunment resulting in prejudice to M. Mihanmad. Kni ght
746 at 433. Counsel also rendered ineffective assistance
of counsel for failing to request an instruction on
mer gi ng the aggravators (kidnaping with HAC and avoi di ng
arrest with pecuniary gain). Knight at 434.

Re-sent enci ng counsel al so unreasonably failed to
obj ect and nove to strike the testinony of Dr. Mitter
because did not know the proper standards for statutory
mtigation and failed to effectively chall enge the
applicability of the aggravating factors and vagueness of
the jury instructions.

Re- sent enci ng counsel was al so ineffective for
failing to object, request curative instructions and/or
nmove for a mstrial when the state inquired of defense
wi t nesses whether they had been previously hired in M.
Muhammad' s case by "CCR, an agency that works "to overturn
death sentences" (See, e.g. 2540; 2877; 3058). Defense
counsel failed to object to the state's inproper argunent.

Def ense counsel was ineffective for failing to ensure
that a conpetent, reliable and tinmely conpetency
eval uati on was perforned. Experts testified that M.
Muhammad was shackl ed during evaluations rendering them
invalid. Moreover the conpetency hearing occurred in 1991
and the re-sentencing did not occur until January 1996.
M. Mihammd's suicide attenmpt and inability to conduct
hi nsel f appropriately in the courtroomduring the re-
sentencing are all indicative that a tinmely conpetency
hearing in 1996 should have been held. To the extent that
the trial court refused to grant re-sentencing counsel's
requests, counsel was rendered ineffective.

(Appendi x213-214).

The notion detailed deficient performance and prejudice
regardi ng resenting counsel’s failure to use evidence relevant to the
aggravating factor based upon the Bradford conviction:

Re- sent enci ng counsel was al so ineffective for

failing to effectively challenge the state's use of the

Bradford County case in the re-sentencing. In 1992, the

Fl ori da Suprenme Court remanded M. Mihammd's Bradford

County case to the trial court due to the fact that the

state failed to disclose excul patory material relating to

32



M. Mihammd's state of mnd at the time of Officer
Burke's death. For exanple, evidence existed regarding M.
Muhammad' s nental state at the tinme of M. Burke's death
cane to light via the withheld docunents, e.g., that M.
Muhammad "had a different | ook than he did before”, that
M. Mihammad | ooked noticeably different than when
observed before such that his eyes were big, |arge and
scary, M. Mihammad's "whol e person, he was just changed .
[ h}e just wasn't the sane person he be [sic] every
day. Additionally, evidence existed that M. Mihamad
received treatnment fromthe guards on death row sufficient
to propel a nmentally disturbed person into a rage,
evi dence that the guards would give M. Mihammad "a hard
ti me whenever they could...unplugging his TV, witing him
frivol ous DRs, beating him going in his cell, forcibly
pul ling himout, sonetines using excessive force."
Evi dence reveal s that M. Muihammad' s behavi or | eadi ng up
to the tine that M. Burke was killed, that "he was in his
cell pacing back and forth and talking to hinself" from
about 10:30 a.m wuntil about 6:00 p.m and that this was
not how M. Mihammad normally acted, that, “"[n]ormally he
was very quiet, did his law work, said his prayers, and he
woul d--if sonmebody tal ked to himhe would talk back to
them" As for the events immediately followng M. Burke's
death, “he |l ooked like he was in left field soneplace, and
he just didn't seemto know where he was at, know who- -

know what was going on.” This evidence paints a far nore
vivid picture of the true circunstances of the Burke
killing than what the state presented at M. Muhamad’ s

re-sentencing. “[He |ooked] all wild and crazy, you know.
He | ooked |i ke he was having a seizure or sonething. I
don't think he was pretty much all there .

Thi s evidence established the preC|p|tat|ng stresses
upon M. Mihammad, events of significant psychol ogi cal
inport that lead to other, ultimte psychol ogi cal events.
M. Mihammad had a visit scheduled with his nother, a
person who was very inportant to himand who had travel ed
a long distance to see him Correctional Oficer Padgett
approached M. Mihammd and ordered himto shave. M.
Muhammad asked for clippers since, for two reasons, he
couldn't shave with a blade: 1) he had a skin condition
and 2) religious doctrine. M. Mihammd had a nedi cal
pass that allowed himto use clippers instead of a bl ade,
but he was informed that it had expired and, furthernore,
that there were no clippers available for himto use at
that time. M. Mihammad was ordered to shave with a bl ade

33



and refused, for the reasons stated above. He was then
informed that he was receiving a disciplinary report, that
he woul d not be allowed to see his nother, and that he was
bei ng sent to Q W ng. These precipitating stressors,
i.e., having to shave with a blade, being denied a visit
with his nother, receiving a disciplinary report, and
being sent to Q Wng (solitary confinenent) where M.
Muhammad had bessmt in the past--as far back as when he
was fifteen),
provided critical insight to understanding the events
|ater in the day culmnating with the death of M. Burke.
Q Wng — the area M. Mihammad was told he going to was
the squalid, airless, lightless, "tonb"-like living area
fromwhich M. Mihammad was rel eased only three tines a
week for a fifteen-m nute shower. Re-sentencing counsel
unreasonably failed to present
all of this evidence. Trial counsel was also ineffective
for failing to present this evidence in relation to the
effect it had upon M. Mihammad s conpetency in 1996. For
ten-plus consecutive years M. Mihammad was housed on @
Wng. He had only a twenty-watt |ight bul b--not enough to
read by--and could only request two | aw books at a tine
whil e preparing for trial. Re-sentencing counsel was
ineffective for presenting this evidence and rel evant
psychiatric studies regarding the inpact of such a
tortured and prol onged incarceration in solitary
confinement upon an individual’'s nmental state.

The descriptions of M. Mihammad regardi ng the Burke
case contained in the docunments withheld in the Bradford
county case(and not presented by re-sentencing counsel)--
descriptions of behavior that was unlike that of a sane
person who had just killed soneone--along with the other
mat eri al re-sentencing counsel failed to devel oped and
provide to the nental health experts and the jury, allowed
experts to conclude within a reasonabl e degree of clinical
forensic psychol ogical certainty that M. Mihamad
suf f ered paranoi d del usions frequently centering upon the
Department of Corrections and attorneys and further that
M. Mihammad suffered froma nmental infirmty, disease or
def ect and that he did not know what he was doi ng was
wrong on October 12, 1980; that he was under the influence
of an extreme nental or enotional disturbance and that he
was under extreme duress at the tinme; that his famly

background was "chaotic and difficult”. Al of this
evi dence, shoul d have been presented at the re-sentencing
to defeat the state’'s portrayal of the Burke killing and
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use as an aggravating factor.

Re- sentenci ng counsel had no reason and no strategy
in failing to use and investigate the Bradford Brady
material that was available at the tinme of M. Mihammad's
re-sentencing in order to challenge the state's reliance
upon the Burke hom cide as an aggravating factor. The
Florida Supreme Court’s remand was 1992 and M. Mihanmad’ s
re-sentencing occurred in 1996. Moreover re-sentencing
counsel was ineffective for failing to file a Mdtion in
Limne to preclude any reference to the Burke hom cide.
Wth the Florida Supreme Court's remand based upon Brady
evidence directly relevant to M. Mihammad' s state of
m nd, re-sentencing counsel could have successfully nmoved
to preclude any evidence regarding the Bradford county
case or used it to challenge the state's case for death.

I nstead the state was all owed to present the incorrect and
un-rebutted evidence at great length to the Dade re-
sentencing jury. M. Mihanmad was prejudiced as a result
as denonstrated by juror Wel don's question to the judge
regardi ng the Burke homicide (R  2415).

(Appendi x at 214).
M. Mihammad denonstrated facts clearly in dispute which
are not conclusively refuted by the record. An evidentiary

hearing is necessary. Gaskin.

3. CLAIMIV: MR MUHAMVAD WAS DENI ED HI S RI GHTS UNDER AKE
V. OKLAHOVA AT HI' S RE- SENTENCI NG, WHEN COUNSEL FAI LED TO OBTAI N AN
ADEQUATE MENTAL HEALTH EVALUATI ON AND FAI LED TO PROVI DE THE NECESSARY
BACKGROUND | NFORMATI ON TO THE MENTAL HEALTH CONSULTANTS, ALL IN
VI OLATION OF MR. MUHAMVAD' S RI GHTS TO DUE PROCESS AND EQUAL
PROTECTI ON UNDER THE FOURTEENTH AMENDMENT TO THE UNI TED STATES
CONSTI TUTI ON, AS WELL AS HI'S RI GHTS UNDER THE FI FTH, SI XTH, AND
El GHTH AMENDMENTS.

In its sunmary denial the | ower court ruled, that
“Def endant does not all ege what necessary background
i nformati on was not provided to what expert.” See PC-R. 450.

However M. Mihanmad pl ed:

35



In M. Mihammad's case, it is clear the experts had a
| ack of information which left them open to devastating
i mpeachment by the state. This affected the credibility
of their expert opinion and testinmny. See also Clainms |1
& I'l'l. The jury was left with the inpression that
M. Mihammad did not have a legitinmate nental disorder.

Re-sentenci ng counsel failed to present the experts
with evidence that woul d have verified the obvious police
presence and the affect it had upon mentally ill Askari
Muhammad. Additionally, in M. Mihanmmad's case, evidence
regardi ng his demeanor and actions near the tine of the
of fense coul d and shoul d have been presented to the judge
and jury charged with the responsibility of whether he
should live or die. [] however, M. Mihammd has al so been
deni ed an opportunity to present that evidence due to the
states failure to re-sentence M. Mihammad within a
reasonabl e amount of tinme.

Regardi ng the evidence that was avail abl e however,
def ense counsel, without a tactic or strategy, failed to
investigate its existence and present it. The jury did
not know critical and inportant evidence when they
rendered their sentencing reconmendation. For exanpl e,
the jury did not know that M. Mihammad presented very
bi zarre behavi or, drug use and devastati ng abandonnent by
his wife just days before the offense, events w tnessed by
ot her individuals near the tinme of the offense. Had
def ense counsel utilized this information he could have
presented this information to the nental health experts
and defeated the aggravating factors and provided reliable
evi dence of statutory mtigating factors. The jury also
did not know the circunstances and conditions of the
Ckeechobee Boy's School where M. Mihammad was sent when
he was only 9 years old. Had re-sentencing counsel
i nvestigated, a wealth of information would have been
avai l able to show the jury the horrific conditions and
treatment neted out at the school. Instead, the state was
all owed to argue in closing wthout objection:

He was into something before that happened, and

t hen at nine, the youngest person ever to get

to state school. | don't know what he had to

do to get there, all of the things he had to do

to convince the judge that there was no ot her

alternative, but that was his opportunity.

(R 3788).
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| nvestigati on would al so have reveal ed that despite these
conditions, 9 year old Thomas Kni ght (M. Mihanmad) was
wel | behaved and |i ked.

* * %

Evi dence al so reveals that during the 1975 proceedi ngs M.
Muhammad' s behavi or was strange and di stant and stress had
an i nmpact upon his behavior and ability to comuni cat e.
Additionally evidence shows that M. Mihammad al so had an
uncle treated for nental illness. Expert testinmny would
have reveal ed the i nappropriate setting of the boy's
school as a treatnment plan. Re-sentencing counsel also
failed to present the testinmony of Dr. David Rei chenberg
who eval uated M. Mihammd in 1974. Defense counsel also
failed to utilize conpelling adm ssible sworn testinony of
M. Mihammad's nmot her and fornmer teachers who woul d
testify that M. Mihammad's behavi or drastically changed
after the rape of Mary Ann, and that as a boy M. Mihammad
was not a disciplinary problemin school. Additional

evi dence was available to denonstrate that the town in

whi ch M. Muhammad grew up was anong the poorest, nost
hopel ess in the nation, without health facilities or
juvenil e programs, where the |ife expectancy was 48 years
of age, and where nmany people died of hunger and
Tuber cul osi s.

Trial counsel and the nental health experts utilized
at trial failed to adequately investigate this matter.
The jury never heard this information. Trial counsel was
ineffective for failing to fully investigate and provide
the nmental health experts with the necessary information
and for failing to have the necessary neuropsychol ogi cal
testing perforned.

Had the nmental health experts been provided wth
adequate materials with which to professionally assess
this case, they could have reliably testified to the
exi stence of mitigating circunstances, including but not
limted to the existence of the mental health mtigating
circunstances as listed in Florida statutes. The nental
heal th professionals could also have provided the jury
with nyriad non-statutory mitigating circunstances that
went untouched at the re-sentencing. The nmental health
pr of essi onal s however, were not provided with adequate
materials to make this assessment. Wthout a reasonable
tactic or strategy, defense counsel never provided the
mental health professionals with the materials needed to
make an adequate and accurate and reliabl e diagnosis of
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M. Mihammad's nmental condition. The nmental health

pr of essi onals could have been in the position to testify
that this information and the true circunstances
surroundi ng the Bradford county case was critical to their
eval uations. Additionally, the nental health professionals
coul d have been able to testify that M. Mihamnmad's
background, including his famly history of nmental illness
constituted valid non statutory mtigating factors.

| ncredi bly, none of this evidence was presented to
M. Mihammad's sentencing jury. The prejudice resulting
fromcounsel's failure to present this evidence is clear -
- M. Mihammad was sentenced to die. Had the jurors
known this information, a binding |ife recomendation
coul d have been returned. Counsel, however, w thout a
tactic or strategy, did not present this evidence.

Had the information been provided to the jury,

M. Mihammad' s actions and behavior could certainly have

been placed in context. The jury and judge with this
evi dence coul d confidently conclude that M. Mihammad was suffering
froman extrenme nmental or enotional disturbance at the time of the
of fense, that his capacity to appreciate the crimnality of his
conduct or to conform his conduct to the requirenents of the | aw was
substantially inpaired, and that he was operating under extrene
duress at the tinme of the offense. The jury, however, was conpletely
unaware of this evidence.

In addition to the existence of statutory and non-
statutory mtigating circunstances, the aforenentioned
mental health experts could have rebutted the nental state
requi renments and wei ght of the aggravating circunstances
presented by the prosecution. Expert testinony could have
been presented to | essen the wei ght of these aggravating
factors, as M. Mihanmad is prepared to establish at an
evidentiary hearing.

* * *

W tnesses were available and willing to testify as to
non-statutory mtigating factors which al one woul d have
provided the jury with a reasonable basis to recommend a
life sentence. In conjunction with properly prepared
mental health experts, the judge and jury coul d have been
given a true picture of M. Mihammad's fam |y background
and social history.

* * %

In M. Mihammd's case, M. Mihammd was seen by nenta
heal th professionals who did not have all of the necessary
background information from which to perform and adequate
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and constitutionally sound evaluation. In M. Mihamad's
case issues concerning whether the state would in fact pay
for this assistance arose (See 10/1/93 hearing at 2409)
and the failure of the state or county to pay tinmely pay
for these experts to the detrinent of M. Muhammad. This
action al so rendered re-sentenci ng counsel ineffective.
See Claimlll. To the extent that defense counsel failed
to adequately litigate this issue, M. Mihammd was denied
effective assi stance of counsel.

(Appendi x at 226-236).
M. Mihammad is entitled to an evidentiary hearing. The
| omer court commtted reversible error in failing to hold one.

4. CLAI M VI : THE STATE' S USE OF
M SLEADI NG

TESTI MONY AND | MPROPER ARGUMENT AND FAI LURE TO DI SCLOSE
MATERI AL EXCULPATORY | NFORMATI ON TO MR. MUHAMVAD VI OLATED
BRADY V. MARYLAND, U.S. V. GG 10O AND THE CONSTI TUTI ONAL
RI GHTS OF MR. MUHAMVAD UNDER THE SI XTH, ElI GHTH AND FOURTEENTH
AMENDMVENTS. MR, MUHAMVAD' S COUNSEL WAS | NEFFECTI VE FOR NOT
OBJECTI NG TO THE | MPROPER CONDUCT BY THE STATE AND RENDERED
| NEFFECTI VE BY THE STATE'S ACTI ONS. MR MJUHAMMAD WAS DENI ED A
PROPER ADVERSARI AL TESTI NG.

The | ower court denied this claimupon the basis that the
fact that a Brady violation in the Bradford County case was
known at the time of re-sentencing there could be no Brady
violation in this case. However, such a fact does not relieve
the state of its obligation to disclose the excul patory
material. Mreover, M. Mihamad pled this claim
alternatively with ineffective assistance of counsel, and thus
is entitled to a hearing on the issue of whether re-sentencing

counsel should have presented this “avail abl e” evi dence.
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M. Mihammad al so specifically pled a Brady violation
regardi ng the issue of whether M. Mihammad was aware of the
police presence. (Appendix at 240-243).

M. Mihammad is entitled to an evidentiary hearing to
prove his claim The | ower court erred in sunmarily denyi ng
this claim

5. CLAIM VII: THE PROSECUTOR S | NFLAMVATORY AND
| MPROPER COMMENTS AND ARGUMENTS RENDERED MR, MUHAMMAD' S DEATH
SENTENCE FUNDAMENTALLY UNFAI R AND UNRELI ABLE I'N VI OLATI ON OF
THE SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS. TRI AL COUNSEL
RENDERED | NEFFECTI VE ASSI STANCE OF COUNSEL FOR FAILING TO
OBJECT, THEREBY DENYI NG MR. MUHAMMAD HI S RI GHTS UNDER THE
SI XTH AMENDMENT AND HI'S RIGHT TO A RELI ABLE DI RECT APPEAL.

I n addressing this claim the Iower court relied again

upon the direct appeal opinion in Knight v. State, 746 So. 2d

at 433. PC-R 454. Indeed, this Court noted that one of the
argunents regarding the value of M. Muhammd' s |ife conpared
to the victims life was inproper, but found it harnl ess.
However, in his notion M. Mihammad recited several additional
i nproper argunents not presented in the direct appeal. As

noted by the Florida Supreme Court, re-sentencing counsel

failed to object. Knight v. State, 746 So. 2d at 433. M.
Muhammad’ s Amended Motion assert ed:
A sanpling of the prosecutor's coments
denonstrates the inproper argunent that went
uncorrected in M. Mihanmd's case:

You are the people who are going to
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have to decide, | do find aggravating
ci rcunst ances.

You are going to have to decide, after
you decide that first question, do | find
mtigating circunstances to overcone or
out wei gh how strongly | feel about the
aggravating circunstances, and to do this,
you need only one thing, plain comopbn
sense.

(R 3770-3771) (enphasis added).

(R

We nmake deci sions every day and Thonmas

Kni ght, on a certain day, nade a decision.
Part of his decision was, "I don't

believe in the noral |aw.

3772) (enphasi s added).

Back in 1970, the only time in his life he
was sent to a hospital and the report says,
Hom cidal, wants to kill to see the bl ood.

That is Thomas Knight. That is what
he is all about, and on July 17, 1974, that
was what he did. He was like that in 1970.
He was |like that in 1974. He was |ike that
in 1980 when he killed Officer Burke.

You have heard all the defense doctors
and all the state doctors and what ever
experts you want to listen to. They say
that is all him today, yesterday,
tomorrow, forever.

(R 3773) (enphasi s added).

What is the proper recomendation for a
person |ike that? How do we punish
sonebody who has no consci ence, who can act
and act again, kill, and kill and kill
agai n but does not have a consci ence about
it? Sonebody who won't control hinself.

(R 3773-3774) (enphasi s added).

"Trouble,” and he brought trouble with him
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on July 17, 1974. That is what he is al
about, has al ways been about, w Il always
be about.

(R 3775) (enphasi s added).

What he was making at that time averaged
out for the two days -- we have full day
records -- to $42.85 a day. He was neking
$11, 142 a year in 1974. He was able
perhaps to |ine not necessarily
confortably, but clearly that is nore than
an average living wage 22 years ago,

$11, 142 a year. But that was not enough
for him He needed nore, and he knew how
to get nore.

(R 3779).
You m ght be saying to yourself why does he
start running forward? Well, | don't have
an answer because | wasn’t there. But |
think logic would tell us

(R 3783).
[ About M. Muhanmad upon apprehension]
There is no nore fight. |'m surrounded by
guys with guns. | don't want to get hurt.
"Pl ease don't shoot me." And at | east
[of ficer] Kubrik |istened.

Kubrik was not at all like the

def endant some six years | ater when he
killed again.

(R 3786).

.in addition he was involved in a third
murder, a nmurder of O ficer Richard James
Bur ke on COctober 12, 1980.

Now, why is that inportant when you
are sitting here today in 1996, and
t hi nki ng about a crine that happened 22
years ago?

The reason it is inportant is because
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the issue of the defendant's character is
what you really decide on when you decide
this question, this issue, this aggravator.

| f they had, for exanple, been able to
conme forward to you and say, you know, he
commtted these crinmes in 1974, but he is a
changed man; . . . .

It is something you woul d have been
all owed to consider to decide whether the
person sentenced today is the sanme person
who comm tted the crimes back then and
deserves that type of punishnent.

But this person's character, Thonas
Kni ght's character, was not just one
terribly wong day in his whole life from
whi ch he has shown renorse and he has been
rehabilitated. That is not what it is
about .

(R 3788).

By the time he is out, for the third tine,
he is perhaps 21, 22 years old, well on his
way to what happened in July of 1974. At
23, he kills and he kills, and at 29 he
kills again.

VWiile he is in prison, he nmanages to
get 543 disciplinary reports. Has he
changed? Has he been rehabilitated? 1Is
t here anything about this person, other
than that Thomas Knight will always be,
regardl ess of the name he chooses for
hi nsel f, the sanme person on the inside.

He is what he always was. He is
angry, hostile, belligerent, suspicious,
just |like every doctor said, and when he
gets angry he does what he wants w thout a
consci ence.

* * %

Beasts and animals don't kill their
own species. They don't kill because it
feels good or they like the idea. They may
kill in self-defense. They may kill for
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food but they don't go hunting their own
speci es .

(R 3789).

(R

(R

(R

That is why you need to know about what
Thomas Kni ght did on October 12, 1980. He
has taken three lives, been convicted for
three nurders, and you have to bal ance that
agai nst how you feel about making a
recommendati on concerning his life.

3790).

In his mnd, that is okay. After all, we
are dealing with sonebody who has no
consci ence, no noral val ues.

3791).

That is the difference between him and
Sergeant Kubrick. When sergeant Kubi ck
gets himout of the ground and the

def endant says, "Please don't shoot ne," of
course Kubrick has a conscience. He knows
what the rules are. He knows what nora

val ues are. He doesn't shoot him

3793).

We are here as | awers, arguing about the
val ue, the inportance of his life because
we believe that even the worst of the worst
should be entitled to this type of
proceedi ng where we evaluate the quality of
their life before we make a deci sion.

But the big decision really is, does
his life have nore value than Lillian
Gans', nore value that Richard Burkes's?

How do we val ue these |ives? There
were no hearings with jurors to evaluate
aggravating and mtigating factors for
t hese three i nnocent victins.



(R 3795). The prosecutor also conducted a counting
gane of aggravators (R 3797)("and that makes
three")(R 3812)("There are six factors in
aggravation")(R 3813)("...or you can add up all six
of them and say there is no other answer") and
m sstated the | aw

The judge is going to explain what

prenmedi tated neans, but it is not that

difficult a concept. It could happen in no

special period of tinme, 30 seconds, a

m nute. There are no rules.

(R. 3800), clearly contrary to the heightened
prenmeditation required by laws to establish the
aggravating factor of cold, calculated and
prenmeditated. The prosecutor also requested the
jurors to specul ate and pandered to their fears:
This deals with the effect on those
victinms. We don't know a single word that
they said when they were in that car, but
we all know what they thought, how they
felt, what that day had to have been |ike.

(R 3806).

Let us think about those seconds and
m nutes and hours for those people that day
with Thomas Kni ght hol ding on to that
weapon and nmaki ng demands on them

What goes through everybody's m nd?
Wy nme? Who is this Man? WI | he shoot
me? WIIl he hurt nme? What does he want
fromme? Wiy is he naking nme drive honme?

* * %

Those words may never have been said, but
there is no question in anybody's m nd

t hose thoughts were going through their
m nds that day.

(R 3807).

The prosecutor's inmproper argunent continued to
m sl ead the jury and inject inproper argunment:

You coul d decide that the torture that

t hese people felt for those hours is so

i nportant and so powerful it outweighs
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everyt hing el se.
(R 3813).

Every single day this defendant has an
opportunity before the judge to conduct

hi mself in the proper fashion. That is not
an aggravator.

(R 3815).
Regarding M. Mihammad's Islamc religion and
the juror's religion the prosecutor told them
That is not a factor either, but we are
dealing with | egal |aws and noral |aws and
there is no faith. There is no religion.
There is no concept of norality that says
it is okay to kidnap people, to rob people,
to murder people. None of that is approved
by religious law, noral |aw or society's
| aws, and frankly this defendant didn't
care. Bless you.

(R 3817). Reference to inproper non-statutory
aggravati on perneated the state's cl osing argunent:
there were 14 children in that hone,

only one of themturned out to be Thomas

Kni ght .
: .only one of themturned out to be a
killer.

(R 3818).

Poor people are noral.

* * %

One poor person chose to becone a killer.
We need only go back perhaps at the far
reaches of our own lifetinmes or maybe our
parent's lifetinmes or that generations'
lifetinmes of the depression, Jews in Europe
during World War 11, poverty, awful
poverty, terrible tines.

Were there gangs or bands of nurderers
who canme out after the depression? | grew
up in poverty and would it excuse thenf
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(R 3819-3820).

The prosecutor also inperm ssibly conpared M.
Muhammad to his sister Mary Ann (R 3820-3821) who
"turned out ok" and becane a ni ssionary.

* * %

.the reality of it is that
Thomas Kni ght was the bad seed,
the bad kid fromday one. A kid
you knew in school who got in
fights every day, who sasses back
to the teacher, the parents cane
in and the parents proni sed that
the child would be good, and a
week | ater the child was bad
agai n.

(R 3822-3823).

It just worked out that way and Thonmas

Kni ght was the worst of the worst. He
al ways was and according to the doctors he
al ways w || be.

(R 3823). The prosecutor inproperly referred to
future dangerousness and "lying in wait" (R 3864)
and repeatedly interjected his personal opinions.

This is Thomas Knight, right on the button;
| ack of nmoral sense, no conscience, does
not learn from puni shment and we know he
did not |learn form punishment. Does not
care about others. Knows it is wong to
commt crinmes, can't control his will, but
he has no renorse.

How do you puni sh a person who kills
three people with no conscience and no
remprse?

Whenever people talk to nme about ny
feelings on this issue, you know, how do
you feel? Pro death, anti death penalty,
every once in a while sonebody says can you
just lock himin a roomand keep hi m away
forever, forever and ever. Wuldn't that be
good enough?

| can only ask you was it good enough
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for Richard Janes Burke or maybe are there
sone people for whomthere is no prison
saf e enough?

If the death penalty is not for a
person |ike Thomas Knight, it has no
pur pose. An awful person who commts awful
crimes beyond hope of rehabilitation and
t hen does it again and agai n.

(R 3865).
.but his choices were that instead of

| earning formrehabilitation, instead of
saying after the first time as some people

per haps do, "I have |learned ny |esson; |
got in trouble; I"'mgoing to go the
straight and narrow, |I'm not going to get
in trouble again,"” that is not the choice
he makes.

(R 3866).

You can't vote to recomend life in prison
and expect the judge to fix it later on and
take the easy way out. You have got to
vot e your conscience. You have got to vote
what you feel deep down is right. You need
sonme courage when you go back there to

del i berate.

(R 3867).

The issue is between 8:20 in the norning
and four o' clock that afternoon, did he
commt normal crimes like a normal crim nal
and, if he did all of that, mtigation of
all those doctors just go off to the side.
Because you do not have to listen to them
and you do not have to follow them and you
do not have to agree with a single one of

t hem

(R 3872).

Sonehow, and we will never know how, a
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certain type of -- | can only call it --a
certain type of evil becane Thomas Kni ght.
A certain type of person was created who
has no norality, no feelings for others, no
consci ence what soever.

(R 3872).
The nmotion continued to assert:

Re- sent enci ng counsel rendered ineffective
assi stance by failing to object to the vast mpjority
of the inproprieties and failing to present
effective argunent. Under the sixth amendnent,
def ense counsel has "a duty to bring to bear such

skill and knowl edge as will render the trial a
reliabl e adversarial testing process.” Strickland
v. Washington, 466 U. S. 668, 688 (1984). 1In this

case, counsel's failure to object to the State's

hi ghly i nmproper argunments, comments, and actions was
wel | "outside the wi de range of professionally
conpetent assistance."” |1d. at 690. Defense counsel
is responsi ble for know ng the applicable | aw and
maki ng obj ections based upon that |aw. See Atkins
v. Attorney General, 932 F.2d 1430, 1432 (11th Cr.
1991) (failure to object to adm ssion of evidence

whi ch was i nadm ssible under state |aw constituted

i neffective assistance); Harrison v. Jones, 880 F.2d
1279, 1282 (11th Cir. 1989)( failure to challenge
use of inadm ssible prior conviction to enhance
sentence constituted ineffective assistance); Mirphy
v. Puckett, 893 F.2d 94, 95 (5th Cir. 1990)(failure
to raise valid double jeopardy argunent constituted
i neffective assistance). Here, defense counsel
failed to rai se substantial meritorious objections.
Def ense counsel's inaction underm nes confidence in
t he outconme of M. Muhammad's re-sentencing. There
was mitigating evidence in the record upon which the
jury could reasonably have based a life
recomendati on, but no reasoned assessnent of the
appropriate penalty could occur. The proceedi ngs
were contam nated with irrelevant, inflammatory, and
prejudicial considerations. As a result M.
Muhammad' s death sentence is neither fair, reliable
nor individualized. M. Mihammd's death sentence
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shoul d be set aside.

M. Muihammad was prejudiced by counsel's deficient
performance. Relief is proper. See Garcia v.
State, 622 So. 2d 1325 (Fla. 1993).

(Appendi x at 243-260).

M. Mihammad is entitled to an evidentiary hearing on
t hese allegations and the | ower court erred in failing to hold
one.

6. CLAIM XVI1: JUROR M SCONDUCT OCCURRED I N MR

MUHAMMAD' S RESENTENCI NG | N VI OLATI ON OF THE SI XTH, EI GHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON AND THE
CORRESPONDI NG PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON

M. Mihammad pled in his post conviction notion that during the
resentencing, juror m sconduct was reveal ed. (Appendi x at 292-293).
Evi dence was revealed that in fact jurors had seen newspaper articles
regarding M. Miuhammad's proceedings. The prosecutor believed a
juror was not being candid to the court regarding the extent to which
she was subject to extrajudicial material. Additionally, although
apparently due to no fault of their own, three jurors were engaged in
a conversation regarding M. Mihammd with a court-house enpl oyee.
This conversation was al so not part of M. Mihanmad's proceedi ngs and
the jurors were tainted.

The juror m sconduct that occurred in M. Mihamad's case
violated his Sixth, Eighth and Fourteenth amendnent rights and

correspondi ng provisions of the Florida Constitution. M. Mhanmd

was entitled to an evidentiary hearing on this claim
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The unconstitutional prohibition against a | awer conmunicating wth
a juror or causing another to communicate with a juror prevents M.
Muhammad from fully developing his claim See Florida Rul es of
Prof essional Responsibility Rule 4-5.5(d)(4). 7. CLAI M XX:

JUDI Cl AL BI AS THROUGHOUT MR.
MUHAMMAD' S RE- SENTENCI NG CONSTI TUTES FUNDAMENTAL ERROR AND
DENI ED MR. MUHAMMAD S RI GHTS UNDER THE FI FTH, SI XTH, EI GHTH
AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON.
MR. MUHAMVAD WAS DENI ED A FAI R ADVERSARI AL TESTI NG.

M. Mihammad’ s notion alleged that the re-sentencing
j udge was biased agai nst M. Mihanmad. (Appendix at 304-305).
Due to M. Mihammad's nental illness, he was unable to conduct
hi msel f appropriately in the courtroom Consequently the
j udge had M. Muhammad renoved fromall of the re-sentencing
proceedi ngs. The re-sentencing judge predeterm ned that M.
Muhammad' s actions were the product of his will rather than
mental illness and failed to conduct an adequate and reliable
conpetency hearing. The sentencing judge also clearly
expressed bi as agai nst defense expert Dr. Rothenberg (R 2821)
(wherein trial court refers to Dr. Rothenberg as a "pain in
t he neck”) and el sewhere in the record (See, e.g. 2497).

The |l ower court erred in failing to grant an evidentiary
heari ng.

8. CLAIM XXI: MR MJHAMVAD WAS ABSENT FROM CRI Tl CAL

STAGES

OF HI S RE- SENTENCI NG PROCEEDI NG. AS A RESULT MR. MUHAMMAD S
RI GHTS UNDER THE FI FTH, SI XTH , EI GHTH AND FOURTEENTH
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AMENDVENTS WERE VI OLATED.

M. Mihammad al |l eged that his absence fromthe courtroom
was due to his nental illness and that given the opportunity
he coul d have presented evidence to support his claim This
claiminvol ved issues of disputed fact and was not
conclusively rebutted by the record. The |lower court erred in
denying an evidentiary hearing on this claim

9. CLAIM XXI'1: MR MJHAMVAD S RE- SENTENCI NG COUNSEL
WAS LABORI NG UNDER AN ACTUAL CONFLI CT OF | NTEREST RESULTI NG I N
PREJUDI CE TO MR. MUHAMVAD AND I N VI OLATION OF HI' S RI GHTS UNDER

THE FI FTH, SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON AND CORRESPONDI NG FLORI DA LAW

Full and fair evidentiary resolution of this claimis proper,
as the files and records in this case by no nmeans show that M.

Muhammad is "conclusively" entitled to "no relief" on this and

related clains. See Fla. R Crim P. 3.850; Lenpon v. State, 498 So.

2d 923 (Fla. 1986) (enphasis added); O Callaghan v. State, 461 So. 2d

1354, 1355 (Fla. 1984); Maharaj v. State, 684 So. 2d 726 (Fla. 1996).

In Cuyler v. Sullivan, the United States Suprene Court

held that the Sixth Amendnment right to effective assistance of
counsel was violated when an attorney had a conflict of
interest. 446 U. S. 335, 344 (1980). In M. Mihammd's case,

def ense counsel | abored under an actual conflict while
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representing M. Mihammad. Defense counsel was in the
unt enabl e situation of having to balance their own fears of
M. Mihammad's nental illness against the ethical obligation
to zealously and loyally represent his client. In M.
Muhammad' s case however, throughout the proceedings re-
sentenci ng counsel (husband and wife teanm) stated on the
record the conflict and the inability to represent M Mihammuad
but
di d
not h
i ng
to
cure
t he
conf

lict

Re-
sent
enci
ng
counsel was actually afraid of M. Mihammad's nental illness

and told the court that he did not want his wi fe, co-counsel
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in the same roomwith M. Mihammad (11/4/91 hearing at R

1986, and re-sentencing counsel stating that it will take him
a nonth to get the courage back up to see M. Muhammad R

1998; "I couldn't deal with the guy at 1991) Defense counsel
went so far as to ask the trial court for advice (R 3105) and
requested in open court that M. Mihammad be handcuffed when
counsel talked to him (R 3121). Under Cuyler, a defendant
who proves his attorney acted while under a conflict which

actually affected the adequacy of his representati on need not
denonstrate prejudice. Id at 349-350. (Enphasis added).

Def ense counsel's failure to file a notion to w thdraw
illustrates the prejudice M. Mihanmmad suffered due to

counsel's conflict.

10. CLAIM XXVIIl: MR MJHAMMAD S TRI AL COURT
PROCEEDI NGS WERE FRAUGHT W TH PROCEDURAL AND SUBSTANTI VE
ERRORS WHI CH CANNOT BE HARMLESS WHEN VI EWED AS A WHOLE SI NCE
THE COMVBI NATI ON OF ERRORS DEPRI VED HI M OF THE FUNDAMENTALLY
FAI R TRI AL GUARANTEED UNDER THE SI XTH, EI GHTH, AND FOURTEENTH
AMENDMENTS.

In denying this claim the |ower court relied upon the
fact that it found no individual error to have occurred (PCR
473). However for the reasons denonstrated above regarding
the court’s erroneous findings regarding the individual
claims, an evidentiary hearing is necessary regarding this

claimas well. In his Anrended Motion to Vacate, M.



Muhammad detailed this Court’s observations on direct appeal:

the Florida Supreme Court recogni zed many
errors that occurred in M. Mihammd's re-
sentencing: 1) the trial court's reliance upon the
hei nous, atrocious or cruel aggravating factor was
error due the fact that it was based upon
specul ation. Knight v. State, 746 So.2d 43 (1998);
2) the avoiding arrest aggravating circunstance "nmay
be contestabl e” but found sufficient evidence to
establish it. Id.; 3) defense counsel failed to
chal l enge the aggravating factor of "in the
comm ssion of a kidnaping” in the sentencing
menorandumto the court. ld. Thus this aggravating
factor was not preserved for appeal. |d.; 4) defense
counsel failed to renew its objection before the
jury was sworn regarding the trial court's denial of
t he defense peremptory chall enge of juror Rivero-
Saiz. 1d.; 5) defense counsel did not specifically
object to Detective Smth's testifying to the
contents of the pilots' statenent. |d.; 6) defense
counsel never objected to Smth testifying about
statenments by the STOL pil ot and Detective Q eda
Id.; 7) defense counsel failed to object or argue to
the trial court issues surrounding the inmposition by
the state of nonstatutory aggravating factor "future
dangerousness t hrough expert testinony, M.
Muhammad' s nental illness and inproper argunent.
ILd. ("Al though the comment approaches the border of
i npropriety, and was probably subject a valid
obj ection, we conclude that the State did not
inperm ssibly inject Knight's "future dangerousness”
into the proceeding as an unlawful nonstatutory
aggravating circunstance sufficiently to constitute
fundamental error. 1d.; 8) defense counsel never
rai sed the confidentiality provision, Fifth
Amendment or Sixth Amendnent issues in the trial
court regarding Dr. MIller's testinony and defense
counsel opened the door to Dr. MIller's rebuttal
testinony by addressing the issue of M. Mihammd's
conpetence and referring to Dr. MIller's conpetency
exam nation report. Id.; 9) defense counsel failed
to raise issue of inproper prosecutorial coments in
the trial court. ld.; 10) defense counsel failed to
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preserve the issue of the necessity of a jury
instruction on the nerging of aggravating
circunst ances. Id.
(Appendi x at 318-322).
M. Mihammad is entitled to an evidentiary hearing on

this claim

ARGUMENT 1 |

FLORI DA S SENTENCI NG PROCEDURE REQUI RI NG ONLY A BARE MAJORI TY
OF JURORS TO RECOMVEND DEATH VI OLATES 921. 141, FLORI DA
STATUTES, ARTICLE I, SECTION 17 OF THE FLORI DA CONSTI TUTI ON
AND AMENDMENTS SI X, EI GHT AND FOURTEEN OF THE UNI TED STATES
CONSTI TUTI ON. RING V. ARIZONA. MR MJUHAMVAD'S COUNSEL WAS

| NEFFECTI VE FOR FAI LI NG TO RAI SE THI' S | SSUE.

In Apprendi v. New Jersey, 120 S. Ct. 2348 (2000), the

Suprenme Court held, “any fact that increases the penalty for a
crime beyond the prescribed statutory maxi num nust be
submtted to a jury, and proved beyond a reasonabl e doubt.”

Id. at 2362-63. In Ring v. Arizona, 122 S.Ct. 2428, 153

L. Ed. 2d 556 (2002), this principle was extended to capital
cases. Thus, aggravating factors are essential elenents of
capi tal nurder

Under the analysis set forth in Ring and Apprendi, the
trial court erred in accepting a recommendati on of anything
| ess than a unani nous vote. Verdicts of guilty in crimna
charges nust be unaninous. Since jury unanimty has |ong been

the practice in Florida, “It is therefore settled that ‘[i]n
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this state, the verdict of the jury nust be unani nous’ and
that any interference with this right denies the defendant a

fair trial.” Flanning v. State, 597 So. 2d 864, 867 (Fla. 3d

DCA 1992), quoting Jones v. State, 92 So. 2d 261 (Fla. 1956).

However in Florida capital cases, the jury is allowed to
recommend a death sentence based upon a sinple majority vote.

See, e.qg., Thonpson v. State, 648 So. 2d 692, 698 (Fla. 1994).

Jury unanimty as to the existence of specific aggravating

factors has not been required. Jones v. State, 569 So. 2d

1234, 1238 (Fla. 1990). This is contrary to the principles
set forth in Ring.

M. Mihammad's right to jury unanimty was viol at ed.
Deprivation of this right violates due process. Flanning;

Hicks v. Okl ahomn, 447 U.S. 343 (1980). This Court shoul d

order a jury re-sentencing.

ARGUNVENT I ||

THE | NTRODUCTI ON OF NON STATUTORY AGGRAVATI NG FACTORS SO
PERVERTED THE SENTENCI NG PHASE OF MR. MUHAMVAD S TRIAL THAT I T
RESULTED | N THE ARBI TRARY AND CAPRI CI OQUS | MPOSI TI ON OF THE
DEATH PENALTY, IN VI OLATION OF THE ElI GHTH AND FOURTEENTH
AMENDMENTS OF THE UNI TED STATES CONSTI TUTI ON

I n considering whether the death penalty constitutes
cruel and unusual punishnent in violation of the Ei ghth and
Fourteenth Amendnents, Justice Brennan wrote:

I n determ ni ng whether a puni shnent conports
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with human dignity, we are aided also by a second
principle inherent in the Clause -- that the State
must not arbitrarily inflict a severe punishment.
This principle derives fromthe notion that the

St ate does not respect human dignity when, without
reason, it inflicts upon sonme people a severe

puni shment that it does not inflict upon others.

| ndeed, the very words "cruel and unusual

puni shnents" inmply condemation of the arbitrary
infliction of severe punishnments. And, as we now
know, the English history of the Clause reveals a
particul ar concern with the establishnment of a

saf equard agai nst arbitrary punishnents. See
Granucci, "Nor Cruel and Unusual Punishnments
Inflicted": The Original Meaning, 57 Calif.L.Rev.
839, 857-60 (1969).

Furman, 408 U. S. at 274, 92 S. C. at 2744 (Brennan, J.,
concurring)(footnote omtted).
The Suprenme Court has al so hel d:

Whil e the various factors to be considered by
t he sentencing authorities do not have nuneri cal
wei ghts assigned to them the requirenents of Furnan
are satisfied when the sentencing authority's
di scretion is guided and channel ed by requiring
exam nation of specific factors that argue in favor
of or against inmposition of the death penalty, thus
elimnating total arbitrariness and capriciousness
inits inmposition.

The directions given to judge and jury by the
Florida statute are sufficiently clear and precise
to enabl e the various aggravating circunmstances to
be wei ghed against the mtigating ones. As a
result, the trial court's sentencing discretion is
gui ded and channel ed by a system that focuses on the
ci rcunst ances of each individual hom ci de and
i ndi vi dual defendant in deciding whether the death
penalty is to be inposed.

Proffitt v. Florida, 428 U. S. 242, 96 S. C. 2960, 2969

(1976).
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Aggravating circunmstances specified in Florida' s capital
sentencing statute are exclusive, and no other circunstances
or factors may be used to aggravate a crine for purposes of

the inmposition of the death penalty. Mller v. State, 373 So.

2d 882 (Fla. 1979); Elledge v. State, 346 So. 2d 998, 1003

(Fl a.

1977); See also Riley v. State, 366 So. 2d 19 (Fla. 1979);

Robi nson v. State, 520 So. 2d 1 (Fla. 1988).

M. Mihammad' s re-sentencing did not conport with these
essential principles. Rather, the State introduced evidence
whi ch was not relevant to any statutory aggravating factors
and argued this evidence and other inperm ssible matters as a
basis for inposing death. The trial court relied upon several
i mperm ssi ble factors in sentencing M. Mihammad to death
i ncl udi ng specul ati on.

The State inmperm ssibly argued that M. Mihammad was an
evil man, with no "noral values", inpermssibly argued future
dangerousness and virtually begged the re-sentencing jury to
i npose the death sentence not only for the Gans', but for the
Bradford offense as well --an offense for which M. Mihammad
has al ready been sentenced. This violated M. Mihanmad's
constitutional right against being placed twice in jeopardy

for the same of fense and constituted inmproper non statutory
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aggravation. None of this was relevant to any statutory
aggravating factor. It was "of such a nature as to evoke the
synpathy of the jury" and thus violated the rule intended "to
assure the defendant as dispassionate a trial as possible.”

Welty v. State, 402 So. 2d 1159, 1162 (Fla. 1981). See Routly

v. State, 440 So. 2d 1257 (Fla. 1983); Knight v. State, 338

So. 2d 201 (Fla. 1976).

In addition, the prosecutor elevated other irrelevant
aspects of the case to non-statutory aggravating circunstances
by enphasi zing them repeatedly. Inplying that these things
had sone role as aggravating factors. It is clear that the
St ate encouraged the consideration of non-statutory
aggravating circunstances during closing argunent in
determ ning M. Mihammad's sentence. |In addition, M.
Muhammad' s own defense counsel failed to understand that non-
statutory aggravating factors are inperm ssible. W nust
presunme that the jury wei ghed these non-statutory aggravating

ci rcunst ances when sentencing M. Mihammad. See Espi nosa V.

Florida, 112 S. Ct. 2926 (1992). This violated M. Mihammad' s
constitutional guarantees under the Eighth and Fourteenth
Amendnents by placing an extra thunmb on the death side of the

scal e, thus, skewi ng the weighing process. See Stringer v.

Black, 112 S. Ct. 1130 (1992).
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The Court inproperly sentenced M. Mihammad to death by
wei ghi ng non-statutory aggravating circunstances during the
court's sentencing. The Court also inproperly relied on the
already infirmjury recommendati on.

The prosecutor's presentation of wholly inproper and
unconstitutional non-statutory aggravating factors starkly
viol ated the Ei ghth Anendnent, and the sentencer's
consi deration and reliance upon non-statutory aggravating

circunmst ances prevented the constitutionally required

narrowi ng of the sentencer's discretion. See Maynard v.

Cartwright, 108 S. Ct. 1853, 1858 (1988); Lowenfield v.

Phel ps, 108 S. Ct. 546 (1988); Stringer v. Black; Sochor v.

Florida, 112 S. Ct. 2114 (1992); Espinosa v. Florida. Thus,

i ntroduction of these factors permtted the jury to base it’'s
death verdict on non-el enents of capital nurder violating the
principles of Ring. M. Mihammad's sentence of death

viol ates the Eighth and Fourteenth Amendnents, see Ell edge v.

State, 346 So. 2d 998, 1002-03 (Fla. 1977); Barclay v.

Florida, 463 U S. 939, 955 (Fla. 1983), and should not be
all owed to stand. For each of the reasons di scussed above the
Court should vacate M. Mihammad's unconstituti onal sentence

of death and inpose a life sentence.

ARGUMENT |V

61



MR. MUHAMVAD' S SENTENCI NG JURY WAS | MPROPERLY | NSTRUCTED ON
AGGRAVATI NG FACTORS DUE TO THE VAGUENESS OF | NSTRUCTI ONS AND
THE FACT THAT THE AGGRAVATI NG FACTORS DI D NOT APPLY IN
VI OLATI ON OF THE ElI GHTH AND FOURTEENTH AMENDMENTS.

The re-sentencing court instructed M. Mihammad' s
sentencing jury on the cold, calculated, and preneditated
aggravating factor (R 3918-3919). \When an aggravating factor

is legally inapplicable, the Florida sentencing jury shoul d

not be instructed on the factor. In Archer v. State, 613 So.

2d 446 (Fla. 1993), "[a]t the penalty-phase charge conference
Archer argued that the jury should not be instructed on the
hei nous, atrocious or cruel aggravator because that aggravator
could not be applied vicariously to him" |d. at 448. Re-
sentenci ng was ordered because "[o]n the facts of this case we
are unable to say that the error in instructing on and finding

this aggravator is harmess.” (lLd.). See also Kearse v.

State, 662 So. 2d 677 (Fla. 1995). This Court has ordered re-
sentencings in cases because the jury was instructed upon

i napplicabl e aggravators. Lawence v. State, 614 So. 2d 1092

(Fla. 1993) ("we cannot find the error in instructing the jury
on and finding these inapplicable aggravators to be

harm ess"); Wite v. State, 616 So. 2d 21 (Fla. 1993) ("W

agree with White that the trial judge erred in instructing the

jury on and finding that this nmurder was commtted in a cold,
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cal cul ated and preneditated manner"); Padilla v. State, 618

So. 2d 165 (re-sentencing ordered where jury instructed to
consi der inapplicabl e aggravator). Re-sentencing counsel was
ineffective for failing to present evidence that would have
def eated the applicability of this factor and adequately
chal | enge the vagueness of the instruction.

The sentencing court also erred in instructing M.
Muhammad' s jury regardi ng the aggravating factor of heinous,
atroci ous, and cruel when, as a matter of law, this factor did
not apply (R 3918). The State failed to prove the existence
of this aggravator beyond a reasonabl e doubt. There was
insufficient evidence to support the finding of this
aggravating circunstance. On direct appeal this Court struck
this aggravating factor because the trial court's reliance
upon it was based upon specul ation. Because the aggravating
circunstance did not apply as a matter of law, it was error to

submt it for the jury's consideration. Archer v. State, 613

So. 2d 446 (Fla. 1993); Kearse v. State, 662 So 2d 677 (Fl a.

1995). It was also error for the state to argue it inits
cl osing argunent. Re-sentencing counsel was also ineffective
for failing to adequately litigate the |anguage of the

i nstruction.

Because the jury was instructed on an aggravating
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circunmstance which did not apply as a matter of |aw, an
inval id aggravating factor was erroneously entered in the
sentencing cal culus. The jury is presunmed to have consi dered
an aggravating circunmstance that, as a matter of law, did not

apply here. Espinosa v. Florida, 112 S. Ct. 2926, 2928

(1992). The sentencing court was in turn required to give

wei ght to the jury's recommendati on. Tedder v. State, 322 So.

2d 908, 910 (Fla. 1975); Walton v. Arizona, 497 U S. 639, 653

(1990). Thus, an extra thunmb was placed on the death side of

the scale. Stringer v. Black, 112 S. C. 1130 (1992). As a
result, M. Mihammd's sentence of death nust be vacat ed. See

Espi nosa v. Florida; Sochor v. Florida, 112 S. C 2114 (1992).

The sentencing court also erred when it allowed the jury
to consider the Bradford County case in aggravation. The
State inperm ssibly argued for death in part, based upon the
facts of the Bradford County case. The facts presented during
the re-sentencing regarding the Bradford offense were
incorrect and went unchal | enged.

The sentencing court gave the follow ng instruction:

The crime for which Thomas Kni ght, now known as

Askari Abdul |l ah Muhammad, is to be sentenced was

comm tted for financial gain.

(R 3918). This instruction is unconstitutionally vague, does
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not guide the jury and fails to properly channel the jury. 1In
order for this aggravating factor to apply, the financial
notive nust be the primary notive for the honmicide, the jury
was not instructed as to this requirenent. No narrow ng
instruction was given. Mreover, this aggravating factor is
inconsistent with the instruction on the hom ci des being
conmtted for the purpose of avoiding arrest.

The sentencing court also gave the follow ng instruction:

The crime for which Thomas Kni ght, now known as

Askari Miuhammad, is to be sentenced was conm tted

whil e he was engaged in or an attenpt to conmmt or

flight after commtting or attenpting to commt the

crime of kidnaping.
(R 3917).

The sentencing court allowed the state to present
evidence of this aggravating factor based upon the prem se
that the Gans' deaths occurred during the course of a
ki dnapi ng. M. Mihanmmad was never charged, indicted or
convi cted of kidnaping. The state's notive for seeking this
aggravating factor instead of in the course of a robbery was
to avoid the inproper doubling that occurred in the prior
sentenci ng between pecuni ary gain and robbery. Mbreover in
i ght of Apprendi and Ring, and the fact that in Florida there

is no sentencing verdict formto indicate whether in fact the

jury found a kidnaping beyond a reasonabl e doubt, or a
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unani nrous verdict, instruction on this aggravating factor and
presentation of the evidence supporting it was error.
Additionally, the instruction as read, actually forms two
aggravating circunstances, i.e., flight and ki dnapi ng, whereas
only one aggravating factor should be considered. This was
i nproper. The sentencing court further instructed the jury:
The crime for which Thomas Kni ght, now known as
Askari Abdul | ah Muhammad, is to be sentenced was
commtted for the purpose of avoiding or preventing
a lawful arrest.
(R 3918).
I nstruction on this aggravator was i nproper because it
constituted inperm ssible doubling with the instruction that

refers to flight.

Ri chnrond v. Lewis, 113 S. C. 528 (1992), requires not

only that states adopt a narrow ng construction of an
ot herwi se vague aggravating factor, but also that the

narrow ng construction actually be applied during a

"sentencing calculus.” Richnond, 113 S. Ct. at 535. See

Johnson v. Singletary, 612 So. 2d 575, 577 (Fla. 1993). The

only way for a penalty phase jury to apply a narrow ng
construction of an aggravating factor is for the jury to be

told what that narrow ng construction is. Walton v. Arizona,

497 U.S. 639, 653 (1990). Mdreover, the death penalty in this
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case was predicated upon an unreliable automatic finding by

the judge of a statutory aggravating circunstance.

ARGUMENT V

MR. MUHAMVAD' S SENTENCI NG JURY WAS M SLED BY COMMENTS,

QUESTI ONS, AND | NSTRUCTI ONS THAT UNCONSTI TUTI ONALLY AND

| NACCURATELY DI LUTED THE JURY'S SENSE OF RESPONSI Bl LI TY
TOWARDS SENTENCI NG I N VI OLATI ON OF THE ElI GHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON

A capital sentencing jury nust be properly instructed as

toits role in the sentencing process. Espinosa v. Florida,

112 S. Ct. 2926 (1992); Hitchcock v. Dugger, 481 U.S. 393

(1987); Caldwell v. M ssissippi, 472 U. S. 320 (1985); Mann v.

Dugger, 844 F.2d 1446 (11th Cir. 1988)(en banc), cert denied,

109 S. Ct. 1353 (1989). Therefore, even instructional error
not acconpani ed by a cont enporaneous objection warrants

reversal. Meeks v. Dugger, 576 So. 2d 713 (Fla. 1991); Hall v.

State, 541 So. 2d 1125 (Fla. 1989).

In Mann v. Dugger, 844 F.2d 1446 (11th Cir. 1988) (en

banc), a capital habeas corpus petitioner was awarded relief
when he presented a claiminvolving prosecutorial and judicial
comments and instructions that dimnished the jury's sense of
responsibility. M. Mihammad is entitled to the sanme relief.
A contrary result would result in an arbitrary inposition of
the death penalty in violation of the Ei ghth Amendnent.

Furman v. Georgia, 408 U S. 238 (1972).
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Mann v. Dugger, 844 F.2d 1446 (11th Cir. 1988) (en banc)

and Harich v. Dugger, 844 F.2d 1464 (11th Cir. 1988), have

determ ned that Caldwell applies to Florida capital sentencing
proceedi ngs and when either judicial instructions or

prosecutorial coments mnimze the jury's sentencing role,

relief is warranted. The purpose of Caldwell is that capital
sent ences be individualized and reliabl e. Caldwell, 472 U.S.
at 340-41.

Thr oughout the proceedings in M. Mihammd's case, the
statenments were nmade about their non-responsibility at the
sentenci ng phase. The jury was told it nerely recommended a
sentence to the judge, their recommendati on was only advisory,
and that the judge alone had the responsibility to deterni ne
the sentence to be inposed for first-degree nurder. The State
and the court repeatedly inforned the jurors that the court
had the final decision for deciding whether M. Mihammad woul d
be sentenced to death. The Court failed to instruct the jury
that its recomendati on would only be overridden in
ci rcunmst ances where no reasonabl e person could agree with it.

Tedder v. State, 322 So. 2d 908, 910 (Fla. 1975). The judge

nerely told the jury that in rare circunstances would the
recomendati on be overridden. The court also failed to

instruct the jury that a 6-6 vote was a |life sentence. The
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jury’s decision is entitled to great weight. MCanpbell v.

State, 421 So. 2d 1072, 1075 (Fla. 1982); Espinosa v. Florida,

112 S. Ct. 2926 (1992). Thus, suggestions and instructions
that a capital sentencing judge has the sole responsibility
for the inposition of sentence, or is free to inpose whatever
sentence he or she deens appropriate irrespective of the
sentencing jury's decision, is inaccurate and is a

m sstatenent of Florida | aw. See Mann, 844 F.2d at 1450-55

(discussing critical role of jury in Florida capital

sentenci ng schene); Espinosa v. Florida, 112 S. C. 2926
(1992). The judge's role, after all, is not that of the
"sole" or "ultimte" sentencer. Espinosa, 112 S. C. at 2928
("Florida has essentially split the weighing process in two").
The jury's sentencing verdict can be overturned by the judge
only if the facts are "so clear and convincing that virtually

no reasonabl e person could differ."” Tedder v. State, 322 So.

2d 908, 910 (Fla. 1975). M. Mihammd's jury, however, was
led to believe, that the judge was the "ultimate" sentencer
contrary to Ring.

ARGUNMENT VI

MR. MUHAMMAD S SENTENCE OF DEATH VI OLATES THE FI FTH, SI XTH,

El GHTH, AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES

CONSTI TUTI ON BECAUSE THE LAW SHI FTED THE BURDEN TO MR.
MUHAMMVAD TO PROVE THAT DEATH WAS | NAPPROPRI ATE AND BECAUSE THE
TRI AL COURT EMPLOYED A PRESUMPTI ON OF DEATH | N SENTENCI NG MR.
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MUHAMVAD.
It is well-established that:

the state nust establish the existence of one or
nore aggravating circunstances before the death
penalty [can] be inposed .

[ SJuch a sentence could be given if the State
showed the aggravating circunstances outwei ghed the
mtigating circunstances.

State v. Dixon, 283 So. 2d 1 (Fla. 1973), cert. denied, 416

U S. 943 (1974) (enphasis added). This standard was not
applied at M. Mihammad's re-sentencing proceeding. |Instead,
the court and prosecutor shifted to M. Mihammad the burden of
provi ng whet her he should live or die.

It is inproper to shift the burden to the defendant to
establish that mtigating circunmstances outwei gh aggravating

circunmstances. Millaney v. WIbur, 421 U. S. 684 (1975). It

al so runs afoul of the requirenment in Ring that the state
prove beyond a reasonabl e doubt the elenents of capital
murder. Thus, the Court injected m sleading and irrel evant

factors into the sentencing determ nation. Caldwell v.

M ssi ssippi, 472 U S. 320 (1985); Hitchcock v. Dugger, 481

U S. 393 (1987); Maynard v. Cartwight, 486 U S. 356 (1988).

Prosecutorial argunent during M. Mihanmad's re-sentencing
demanded i nposition of the death sentence unless M. Mihammad

not only produced mtigation, but also established that the
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mtigation outwei ghed the aggravating circunstances. The tri al
court then enployed the same standard in sentencing M.

Muhanmmad to deat h. See Zeigler v. Dugger, 524 So. 2d 419

(Fla. 1988), cert. denied, 112 S. Ct. 390 (1991)(trial court

is presumed to apply the law in accord with manner in which
jury was instructed). It is clear the burden was on M.
Muhammad to show that |ife inprisonment was the appropriate
sentence because consideration of mtigating evidence was
limted to only those factors proven sufficient to outweigh
t he aggravati on.

M. Mihammad is entitled to relief in the formof a new
sent enci ng heari ng.

ARGUNVENT VI |

FLORI DA S STATUTE SETTI NG FORTH THE AGGRAVATI NG CI RCUMSTANCES
TO BE CONSI DERED I N A CAPI TAL CASE IS FACI ALLY VAGUE AND
OVERBROAD | N VI OLATI ON OF THE ElI GHTH AND FOURTEENTH
AMENDVMVENTS.  THE FACI AL | NVALI DI TY OF THE STATUTE WAS NOT
CURED IN MR. MUHAMVAD' S CASE BECAUSE THE JURY DI D NOT RECEI VE
ADEQUATE GUI DANCE. AS A RESULT, MR. MUHAMVAD' S SENTENCE OF
DEATH | S PREM SED UPON FUNDAMENTAL ERROR THAT NOW MUST BE
CORRECTED.

“[1]n a weighing" State [such as Florida], where the
aggravating and mtigating factors are bal anced agai nst each
other, it is constitutional error for the sentencer to give

wei ght to an unconstitutionally vague aggravating factor, even

if other, valid aggravating factors [exist]." Richnond v.
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Lewis, 113 S. Ct. 528, 534 (1992). A facially vague and

over broad aggravating factor nmay be cured where "an adequate
narrowi ng construction of the factor"” is adopted and appli ed.
Ild. However, in order for the violation of the Ei ghth and
Fourteenth Anmendnents to be cured, "the narrow ng
construction” nust be applied during a "sentencing cal cul us”
free fromthe taint of the facially vague and overbroad
factor. [d. at 535. In addition, "[N]Jot just any limting

construction will do; a constitutionally sufficient one is

required.” Turner v. Wllianms, 35 F.3d 872, 880 (4th Cir.
1994) (enphasis in original).

"By giving “great weight' to the jury recomendati on,
the trial court indirectly weighed the invalid aggravating

factor this court nust presunme the jury found." Espinosa V.

Florida, 112 S. Ct. 2926, 2928 (1992). The indirect weighing
of the facially vague and overbroad aggravators viol ates the
Ei ght h and Fourteenth Amendnent. Richnond, 113 S. Ct. at 534.
Therefore, the jury's sentencing cal culus nust be free from
facially vague and overbroad aggravating factors. Espinosa,
112 S. Ct. at 2929. Thus, in order to cure the facially vague
and overbroad statutory |anguage, the jury nmust receive the
constitutionally adequate narrow ng construction. 1d. at

2928.
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The failure to instruct on the necessary elenments a jury

must find constitutes fundanental error. State v. Jones, 377

So. 2d 1163 (Fla. 1979); See also Ring. Under Florida |aw,

aggravating circunstances "nust be proven beyond a reasonabl e

doubt." Hamilton v. State, 547 So. 2d 630, 633 (Fla. 1989).

The State, however, failed to prove these aggravating
circunmst ances beyond a reasonabl e doubt. Florida |aw al so
establishes that Iimting constructions of the aggravating

circunmstances are "elenments" of the particul ar aggravating

circunstance. "[T]he State nmust prove [the] elenment[s] beyond
a reasonabl e doubt."” Banda v. State, 536 So. 2d 221, 224
(Fla. 1988). The statute is facially vague and overbroad in

violation of the Eighth and Fourteenth Amendnments and it

i mpi nges upon a liberty interest. Richnond v. Lewis. Thus,

the application of the statute violated M. Mihammd's ri ght

to due process.

ARGUMENT VI | |

MR. MUHAMMAD WAS DENI ED HI'S RI GHTS UNDER THE FOURTH, FI FTH,

SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON, AND THE CORRESPONDI NG PROVI SI ONS OF THE FLORI DA
CONSTI TUTI ON, WHEN THE PROSECUTOR | MPERM SSI BLY SUGGESTED TO
THE JURY THE LAW REQUI RED THAT I T RECOMMEND A SENTENCE OF
DEATH.

During voir dire, the prosecutor repeatedly asked

prospective jurors if they could vote for a sentence of death
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if the aggravating circunstances required or called for that
sentence. First, in no instance does the |law require that a
deat h sentence be inposed. Second, in a capital sentencing

proceedi ng, the | aw does not require or call for the jury to

recommend a sentence of death over life inprisonment, or vice
versa; rather, the law requires the jury to determ ne the

exi stence of aggravating and nmitigating circunstances, and

t hereafter, weigh them against each other. In other words,
the law requires the jury to consider the evidence introduced
in both the guilt and sentenci ng phases of the trial, and
after having done so, recomrend an appropriate sentence. See

al so Ring; Apprendi.

The comments of the prosecutor misguided the jury into
t hi nking that the | aw required one sentence over the other
when in fact, the proper question is whether, based upon the
evi dence regardi ng aggravating and mtigating circunstances, a
juror woul d consider the appropriateness of a death
reconmendati on.

The prosecutor mslead the jury into believing the
reconmmendati on of the jury was a sinple counting process. The
prosecutor inplied that the jury should nerely conpare the
nunmber of aggravating circunstances in relation to the nunber

of mtigating circunstances. |If the nunmber of aggravating
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ci rcunmst ances exceeded the nunber of mtigating circunmstances,
t he prosecutor suggested to the jury the |aw required or
called for a recommendati on of death.

This m sconduct is even nore conpelling because it was
the State Attorney asking the questions: "Argunents delivered
whil e wrapped in the cloak of state authority have a
hei ght ened i npact on the jury." 1d. at 1459. Prosecutori al
commentary as evidenced in M. Mihanmad's case has been hel d
to render a sentence of death fundamentally unreliable and
unfair. 1d. at 1460 ("[T]he remarks' prejudice exceeded even
its factually m sleading and legally incorrect character

."). See also Potts v. Zant, 734 F.2d 526, 536 (11th Cir.

1984) (because of inproper prosecutorial argument, the jury
may have "failed to give its decision the independent and

unprejudi ced consideration the law requires"); Potts v. Zant,

734 F.2d 526, 536 (11th Cir. 1984) ("Wen core Eighth
Amendnent concerns are substantially inpinged upon[,] . . . it
i s understandabl e that confidence in the jury's decision wl
be undermned. . . . We conclude that the sentencing phase was

fundanmentally unfair."); Newlon v. Arnontrout, 885 F.2d 1328,

1338 (8th Cir. 1989) (quoting Coleman v. Brown, 802 F.2d 1227,

1239 (10th Cir. 1986)) ("'[a] decision on the propriety of a

cl osing argunent nust | ook to the Ei ghth Amendnent's command
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that a death sentence be based on a conplete assessnment of the
def endant' s individual circunstances . . . and the Fourteenth
Amendnent's guarantee that no one be deprived of |ife wthout
due process of law.'") (citations omtted).

The questions of the prosecutor also dimnished the
jury's sense of responsibility for its |ife or death
determ nation. The prosecutor's bottomline was that the only
verdict the jury could return was death because the
| egi sl ature intended that a death verdict be rendered agai nst
M. Mihammad. This type of inproper questioning in effect
tells the jury that a higher authority -- the Florida
| egislature -- has already determ ned that death is the only
proper penalty.

Because proper objection and notion for mstrial should
have been made by M. Mihammad's counsel and was not, defense
counsel failed to properly preserve this issue for appellate
review. M. Mihanmmad was denied his right to effective
representation of counsel as guaranteed by the United States

Consti tution. See Strickland v. Washington, 466 U.S. 668

(1984).
At a mininmum an evidentiary hearing is required, because
the files and records do not conclusively denmonstrate that M.

Muhanmmmad is not entitled to relief.
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ARGUVMENT | X

FLORI DA' S CAPI TAL SENTENCI NG STATUTE |'S UNCONSTI TUTI ONAL ON
| TS FACE AND AS APPLIED IN THI'S CASE BECAUSE IT FAILS TO
PREVENT THE ARBI TRARY AND CAPRI Cl OQUS | MPOSI TI ON OF THE DEATH
PENALTY, AND I T VI OLATES THE CONSTI TUTI ONAL GUARANTEES OF DUE
PROCESS AND PROHI Bl TI NG CRUEL AND UNUSUAL PUNI SHVENT.
Florida's capital sentencing schene denies M. Mihammad
his right to due process of |law, and constitutes cruel and
unusual punishment on its face and as applied in this case.
Florida's death penalty statute is constitutional only to the
extent that it prevents arbitrary inposition of the death

penal ty and narrows application of the penalty to the worst

of fenders. See Proffitt v. Florida, 428 U.S. 242 (1976). The

Florida death penalty statute, however, fails to neet these
constitutional guarantees, and therefore violates the Eighth
Amendment to the United States Constitution.

The capital sentencing statute in Florida fails to
provi de any standard of proof for determ ning that aggravating

ci rcunstances "outweigh" the mtigating factors, Millaney v.

W [ bur, 421 U.S. 684 (1975), and does not define "sufficient
aggravating circunstances." Further, the statute does not
sufficiently define for the consideration each of the

aggravating circunstances listed in the statute. See Godfrey

v. Georgia, 446 U S. 420 (1980). These deficiencies lead to

the arbitrary and capricious inposition of the death penalty
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and violate the Eighth Anendnment to the United States
Constitution. Florida's capital sentencing procedure does not
have the independent rewei ghing of aggravating and mtigating

circunstances required by Proffitt v. Florida, 428 U. S. 242

(1976). The aggravating circunstances in the Florida capital
sentenci ng statute have been applied in a vague and

i nconsi stent manner, and juries receive unconstitutionally
vague instructions on the aggravating circunstances. See

Godfrey v. Georgia; Espinosa v. Florida, 112 S. Ct. 2926

(1992). Florida |l aw creates a presunption of death if a
singl e aggravating circunstance is found. This creates a
presunption of death in every felony nmurder case, and in
nearly every preneditated nurder case. Once an aggravating
factor is found, Florida | aw provides that death is presuned
to be the appropriate punishment, which can only be overcone
by mtigating evidence so strong as to outweigh the
aggravating factor. This systematic presunption of death does

not satisfy the Ei ghth Amendnment's requirenment that the death

penalty be applied only to the worst offenders. See Furman v.

Ceorgia, 408 U.S. 238 (1972); Jackson v. Dugger, 837 F.2d 1469

(11th Cir. 1988); R chnond v. Lewis, 113 S. Ct. 528 (1992).

See al so Ring. Addi tionally, execution by electrocution

and/ or lethal injection inposes physical and psychol ogi cal
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torture without commensurate justification, and therefore
constitutes cruel and unusual punishment in violation of the
Ei ght h Amendnent to the United States Constitution.

ARGUNMENT X

MR. MUHAMVAD S EI GHTH AMENDMENT RI GHT AGAI NST CRUEL AND
UNUSUAL PUNI SHVENT W LL BE VI OLATED AS MR. MUHAMVAD MAY BE
| NCOWPETENT AT THE TI ME OF EXECUTI ON.

I n accordance with Florida Rules of Crimnal Procedure
3.811 and 3.812, a prisoner cannot be executed if “the person
| acks the nmental capacity to understand the fact of the

i mpendi ng death and the reason for it.” This rule was enacted

in response to Ford v. Wainwright, 477 U S. 399, 106 S.Ct.

2595 (11986).

The undersi gned acknow edges that under Florida |aw, a
claimof inconpetency to be executed cannot be asserted until
a death warrant has been issued. Further, the undersigned
acknow edges that before judicial review nmay be held in
Fl orida, M. Mihanmad nust first submt his claimin
accordance with Florida Statutes. The only time a prisoner
can legally raise the issue of his sanity to be executed is
after the Governor issues a death warrant. Until the death
warrant is signed the issue is not ripe. This is established
under Florida | aw pursuant to Section 922.07, Florida Statues

(1985)and Martin v. WAinwright, 497 So. 2d 872 (1986). The
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sane hol ding exists under federal law. Martinez-Villareal v.
Stewart, 118 S. Ct. 1618, 523 U S. 637, 140 L.Ed.2d
849(1998). In order to raise an issue in a federal habeas
petition, the issue nust be raised and exhausted in state
court. Consequently, M. Mihanmad raises this claimat the
present time for preservation purposes.

M . Mihammad has been incarcerated since 1974.
Statistics have shown that an individual incarcerated over a
|l ong period of tinme will suffer dim nished nmental capacity.
| nasnuch as M. Mihanmad nmay wel |l be inconpetent at the tine
of execution, his Eighth Amendnent right agai nst cruel and
unusual punishnment will be viol ated.

REQUEST FOR | NDEPENDENT REVI EW OF SEALED RECORDS.

Finally, M. Mihammad requests that this Court conduct an
i ndependent review of the materials submtted to this Court
under seal that were held by the | ower court to be either

exenpt from di scl osure and/ or not containing Brady evi dence.
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CONCLUSI ON

M. Mihammad submits that relief is warranted in the form
of an Order vacating the death sentence and inposing a life
sentence or in the alternative, an Order remandi ng the matter
to the lower court to hold a new sentencing proceeding. At a
m nimum an Order remandi ng the case for an evidentiary
hearing is warranted.
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