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| NTRODUCTI ON
Petitioner wll be referred to as Defendant. The
prosecution and Respondent will be referred to as the State.
The synbols “RSR.” and “RST.” will refer to the record on appeal
and transcript of proceedings from Defendant’s direct appea

from his resentencing.



STATEMENT OF THE CASE AND FACTS
In accordance with Fla. R Crim P. 3.851(b)(2), this
petition is being pursued concurrently with the appeal fromthe
order denying Defendant’s notion for post conviction relief.
Kni ght v. State, No. SC03-631. The State will therefore rely on
its statements of the case and facts contained in its brief in

that matter.



ARGUMENT

APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR
FAI LI NG TO RAI SE AN | SSUE CONCERNI NG DELAY.

Def endant first asserts that his appellate counsel was
ineffective for failing to claimthat his sentences should be
vacat ed because of the delay in the resentencing. However, this
cl ai m shoul d be deni ed.

The standard for eval uating clainms of ineffective assi stance
of appellate counsel is the sane as the standard for determ ning
whet her trial counsel was ineffective. Wl liamson v. Dugger
651 So. 2d 84, 86 (Fla. 1994), cert. denied, 516 U. S. 850
(1995); Wlson v. Wainwight, 474 So. 2d 1162, 1163 (Fla. 1985).
In Strickland v. Washington, 466 U.S. 668 (1984), the United
States Suprenme Court announced the standard under which clains
of ineffective assistance nmust be evaluated. A petitioner nust
denmonstrate both that counsel's performance was deficient, and
that the deficient performance prejudiced the defense.

Deficient performance requires a showng that counsel's
representation fell bel ow an obj ective st andard of
reasonabl eness under prevailing professional norns, and a fair
assessnent of performance of a crimnm nal defense attorney:

requires that every effort be made to elimnate the

distorting effects of hindsight, to reconstruct the

ci rcunst ances of counsel's chall enged conduct, and to
eval uate the conduct fromcounsel's perspective at the



time. . . . [A] court nust indulge a strong
presunption that crimnal defense counsel's conduct
falls within the w de range of reasonabl e professi onal
assi stance, that is, the defendant nust overcone the

presunption that, under the circunstances, the
chall enged action mght be considered sound trial
strat egy.

Strickland, 466 U.S. at 694-695. The test for prejudice

requires the petitioner to show that, but for counsel's
unprofessional errors, there is a reasonable probability that
the result of the proceeding would have been different. Id. at
694.

Mor eover, appel |l ate counsel cannot be deened i neffective for
failing to raise an issue that was not preserved. G oover V.
Singletary, 656 So. 2d 424 (Fla. 1995); Hildwin v. Dugger, 654
So. 2d 107 (Fla.), cert. denied, 516 U S. 965 (1995); Breedlove
v. Singletary, 595 So. 2d 8, 11 (Fla. 1992). Nor may counsel be
considered ineffective for failing to raise an issue that was
wi t hout nerit. Kokal v. Dugger, 718 So. 2d 138, 143 (Fla. 1998);
Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111;
Breedl ove, 595 So. 2d at 11.

Here, appell ate counsel didraise aclaimthat his sentences
shoul d be vacated because of the delay. Initial Brief of
Appel l ant, Florida Supreme Court Case No. 87,783, at 96-99.

This Court rejected this claim Knight v. State, 746 So. 2d



423, 437 (Fla. 1998). Since this claimwas raised, appellate
counsel cannot be deemed ineffective for failing to raise. The
cl ai m shoul d be deni ed.

Moreover, Defendant’s assertion that counsel should have
rai sed different grounds in support of this argunent does not

change that result. 1In Breedlove v. Singletary, 595 So. 2d 8,

10 (Fla. 1992), this Court held:

Using di fferent grounds to reargue the sane i ssue
is also inproper. E.g., Francis v. Barton, 581 So. 2d
583 (Fla.), cert. denied, 111 S. C. 2879 (1991).
Breedl ove's appell ate counsel raised the propriety of
t he prosecutor's argunent and comments in both phases
of trial and questioned applying the heinous,
atrocious, or cruel aggravator to Breedl ove, and this
Court fully considered these issues. Therefore, that
current counsel argues other grounds or facts than
appel l ate counsel did does not save issues 1, 2, and
4 from being barred procedurally. Allegations of
counsel's ineffectiveness cannot circunvent the rule
t hat habeas corpus proceedings are not a second
appeal. E.g., Medina v. Dugger, 586 So. 2d 317 (Fl a.
1991). The allegations of ineffectiveness in issues 1
and 4, therefore, do not preclude a procedural bar of
t hose i ssues. E.g., Johnston v. Dugger, 583 So. 2d 657
(Fla. 1991).

As this is precisely what Defendant is attenpting to do in this
issue, the claimis procedurally barred and shoul d be deni ed.
Even if the claim was cognizable in this proceeding,
Def endant would still be entitled to no relief. Appel | ate
counsel is not ineffective for failing to raise an unpreserved

i ssue. Groover, 656 So. 2d at 425; Hldwin, 654 So. 2d at 111;



Br eedl ove, 595 So. 2d at 11. Whi |l e Def endant npved to have

trial court enforce the mandate of the federal court, Defendant
did not base that notion on any of the grounds asserted here.
(RSR. 1108-12) Instead, Defendant’s argunment was that because
his new expert and investigator had not been paid in a tinmely
manner Florida could not conmply with Lockett v. OChio, 438 U S.
586 (1978). However, to preserve an issue for appellate it is
necessary that the grounds asserted on appeal for the claimbe
the same grounds that were presented to the trial court.

St ei nhorst v. State, 412 So. 2d 332, 338 (Fla. 1982) (objection

must be based on sane grounds rai sed on appeal for issue to be
preserved). As that is not true regarding this claim appellate
counsel cannot be deened ineffective for failing to raise this
unpreserved i ssue. The claimshould be deni ed.

Even if the issue was preserved, Defendant would still be
entitled to no relief. The record reflects that Defendant was
mai nly responsible for the delay in the resentencing.

On May 25, 1990, the trial court appointed the Public
Def ender to represent Defendant at resentencing. (RSR 6) On
June 12, 1990, when the trial court attenpted to hold a report
hearing to determ ne status of the previously set trial date of
Sept enber 24, 1990, Defendant objected, claimng that the State

courts did not have jurisdiction because the federal district



court had not formally entered an order granting habeas in
response to the Eleventh Circuit’s opinion. (RSR 1579-85) Wen
the trial court insisted that it did have jurisdiction and
pl anned to proceed with trial, Defendant asserted that he could
not be ready for a September 1990 trial because he needed to
revi ew Def endant’s prior file, to have Defendant’ s nental status
reevaluated and to consult wth Defendant. (RSR. 1585-86)
Def ense counsel insisted that he should not be required to
travel to the prison to consult wth Defendant and that
Def endant should be returned to the county. (RSR. 1586) The
St ate asserted that Defendant shoul d not be placed in the county
jail for an extended period of tinme because of his prior escape
and his prior nmurder of a corrections officer and suggested t hat
sone other arrangement mght be possible that would allow
counsel to consult with Defendant wi thout traveling. ( RSR.
1586-89) The trial court reset the matter to consider the issue
with corrections officials present. (RSR 1589-90)

On June 20, 1990, the Public Defender certified a conflict
of interest, and Lee Wissenborn was appointed to represent
Def endant. (RSR. 660-61) On July 16, 1990, the federal district
court entered its order granting Defendant a conditional wit of
habeas corpus regarding his sentence. (RSR. 1110) On August

23, 1990, Defendant noved for a continuance, claimng that he



needed several nonths to prepare for the resentencing. (RSR
662) The trial court granted Defendant’s nmotion and reset the
trial date for February 12, 1991. (RSR 1597-98)

On January 23, 1991, Defendant noved for a determ nation of
his conpetence to stand trial. (RSR. 677-79) On February 20,
1991, the State noted that Defendant had resisted discovery and
asserted that Defendant did have to provide discovery. (RSR.
668-69) On March 5, 1991, experts reported that Defendant had
refused to be eval uated for conpetency. (RSR 699-701) However,
Dr. Jacobson reported that based on the behavior he observed
from Def endant, his review of Defendant’s nedical records and
his interviewwith a corrections officer, he saw no grounds to
guestion Defendant’s conpetence. ld. On March 14, 1991, the
trial court decl ared Def endant conpetent based on his refusal to
be exam ned. (RSR. 6) The trial court also ordered Defendant to
provi de di scovery by March 26, 1991. |Id.

On March 26, 1991, Defendant agai n noved for a determ nati on
of his conpetence, claimng that fenmal e experts needed to be
appoi nted for Defendant to cooperate. (RSR 708-27) The State
suggested Dr. Eileen Fennel to eval uate Def endant but noted t hat
she woul d be unable to conduct her evaluation before the end of
April. (RSR. 1610) Defendant asserted that he had not decided

whom he woul d suggest and requested nore tinme to provide a nane.



(RSR. 1610) The trial court then appointed Dr. Fennel and Dr.
Dorita Marina to eval uate Def endant’s conpetence. (RSR. 728-29)
Because defense counsel was not available, Dr. Fennel’s
eval uati on was del ayed until the end of May 1991. (RSR. 1616)
Moreover, Dr. Marina, whom Defendant had suggested, refused to
conduct her evaluation unless she was paid four tines the
approved rate for eval uations plus her expenses. (RSR 730-31,
1623-24) The trial court agreed to order the paynent of fee Dr.
Mari na requested but allowed the county attorney to contest the
fee after the evaluation. (RSR 1624-25, 734) As a result, the
resentenci ng was continued until August 5, 1991. (RSR. 1618-19)

Dr. Marina conducted her eval uation of Defendant on May 17,
1991. (RSR. 758) Dr. Fennel interviewed Defendant on July 5,
1991, and August 21, 1991. However, by August 23, 1991, neither
doctor had submitted a report. (RSR 1627-32) The trial court
then ordered that the reports be filed by August 30, 1991.
(RSR. 1632) On August 27, 1991, Dr. Marina wote her report,
whi ch did not discuss the i ssue of conpetence. (RSR 758-61) On
Septenber 9, 1991, Dr. Fennel also wote her report, finding
Def endant conpetent. On Septenmber 13, 1991, the trial court
held a hearing regarding these reports. (RSR. 1634-36)
Def endant refused to stipulate the reports, and the trial court

deci ded to have Defendant eval uated by another expert. (RSR



1636-41) The trial court agreed to hold a conpetency hearing at
the prison after the next expert had eval uated Defendant. (RSR
1641-43) Because of difficulties with the new expert and with
having the hearing at the prison, the conpetency hearing was not
held until Novenmber 1, 1991. (RSR. 1649-71)

The trial court held a two day conpetency hearing,
considered the testinmny of nunerous experts and numerous
reports and Defendant’s m sbehavior during the conpetency
hearing. After considering this testinmony and argunment by
Def endant, the trial court found that Defendant was conpetent.
(RSR. 1989-96) He found that any lack of cooperation with
counsel or antics in the courtroomwere the result of volitional
acts of Defendant. (RSR. 1995-96) It warned Defendant that
m sbehavior in the courtroomwould result in the case proceedi ng
in his absence. |Id.

Def endant then requested that the matter not be set for
trial for several nonths. (RSR. 1998-99) The parties then
agreed to a firmtrial date of March 2, 1992. (RSR. 1999-2000)

On Septenmber 26, 1991, Defendant fil ed an objection to being
required to provide reci procal discovery, claimng that since he
had not requested discovery since the Eleventh Circuit had
ordered a resentencing, he was not required to provide

di scovery. (RSR. 738-40) The trial court overruled this



objection. (RSR. 737) On October 28, 1991, Defendant filed a
petition for wit of prohibition regarding the order on
di scovery. This Court denied that petition on January 13, 1992.
Kni ght v. State, 595 So. 2d 557 (Fla. 1992).

On February 19, 1992, Defendant again noved for a
continuance, claimng that he was not ready for trial because
his wit of prohibition had just been denied. (RSR 35-36) The
State also noved for a continuance because Defendant had not
provi ded discovery during the pendency of the prohibition
proceeding and the State would need tine to depose the
W t nesses, especially expert wtnesses, when Defendant did
provide a witness list. (RSR 23-24) The trial court granted
a joint continuance and reset the trial for June 1992. (RSR
1786- 88)

In May 1992, the State noved to conpel Defendant to provide
reports, notes and test results from his experts. (RSR. 767)
The trial was reset until August 1992. (RSR. 1792) In July
1992, Defendant noved to have an investigator provided. (RSR
763-64) At a hearing on July 9, 1992, the State indicated that
it had still not received the reports fromthe experts, and the
trial court ordered their disclosure. (RSR. 1792-94) Because
nei ther side was prepared, the trial court reset the trial date

until January 11, 1993. (RSR. 1794-96)

10



On November 20, 1992, Defendant filed a notion to preclude
the State fromseeking the death penalty because the county was
not pronptly and appropriately paying the cost of the defense.
(RSR. 769-81) In this notion, Defendant admtted that he had
been aware of a problem with paynents for at |east several
nmonths. |d. Defendant sought tine to seek discovery of public
records regarding the county’'s paynment history and an
evidentiary hearing to be held after discovery was conplete on
this issue. I d. He al so sought a continuance of the January
1993 trial date until this issue was resolved. 1d. In addition
to precluding the inposition of a death sentence, Defendant al so
sought assessnent of the costs against the State. Id.

At the hearing on the notion, Defendant asserted t hat he had
anecdot al evidence regardi ng problenms with the paynment of bills
in this and other cases that had caused sone experts and
attorneys to be reluctant to take cases fromDade County. (RSR
2104-09) Defendant asserted that he was seeking to have the
statute that required the counties to pay the cost of defense
decl ared unconstitutional and to have the trial court require
the State pay such expenses. (RSR 2104-09) He cl ainmed that he
was not asking the court to strike the death penalty and that he
would still being raising the claim even if the bills were

promptly and appropriately paid. (RSR 2109-10)

11



The State responded that an evidentiary hearing on the
merits of the statute was i nappropriate in this matter and that
specific problems with paynent should be addressed with the
county. (RSR. 2111-12) Defendant insisted that he was not
seeking a renmedy of paynent regarding any specific paynment
problems with the county and instead wanted to chall enge the
constitutionally of the statutes requiring the county to pay.
(RSR. 2112) The trial court granted an evidentiary hearing
because it raised a constitutional claim (RSR 2112)

The State sought a bill of particulars regarding what
al | eged paynment problens had occurred in which cases. ( RSR.
2112-14) The trial court granted the notion and gave Defendant
until Decenmber 11, 1992, to conply. (RSR 2112-14) On Decenber
11, 1992, Defendant provided the bill of particulars that |isted
numerous w tnesses, many of whom were not in Manm, and
requested a 2 to 3 day hearing on his notion. (RSR 2119-21
786-96) Because of the pendency of this notion, the trial court
reset the resentencing until March 1993. (RSR. 2122) However,
the court did not set a date for the hearing. (RSR 2121-22)

On June 15, 1993, the State noted that the evidentiary
hearing had yet to be set because the trial court had been out
of towmn. (RSR. 2137) The trial court then set the evidentiary

hearing for July 7, 1993. (RSR 2137-38) \When the hearing had

12



still not be held on Septenmber 2, 1993, the trial court set the
hearing for Septenber 29, 1993. (RSR. 2146-47)

On Septenmber 30, 1993 and October 1, 1993, the hearing was
hel d. (RSR. 815-907) On Decenber 10, 1993, the trial court
entered its order on this issue. (RSR 908-20) This order noted
t hat Def endant’s investigator and Dr. McCl ane had not been pai d.
(RSR. 908-11) The order then recited at length problens that
attorneys and experts had encountered with paynent in other
cases. (RSR. 912-15) The order then found 8939.08, Fla. Stat.
unconstitutional as applied to capital defendants and ordered
that the outstanding bills in this matter be paid forthwth.
(RSR. 915-20) The trial court then continued the matter until 45
days after the paynent of the bills. (RSR 920)

On Decenber 20, 1993, the county noved to intervene on the
grounds that it had understood that the issue in this nmatter was
limted to the ability to inmpose a sentence on one defendant,
that it was a necessary party to any discussion of a systenmatic
alternation of the paynent statutes, and that such matters
shoul d not be handled in individual crimnal cases. (RSR 928-
1106) It contended that the trial court should only have
resol ved t he paynment issues regarding this case and referred the

systemmide claimto the Chief Judge. 1d. On February 2, 1994,

the trial court heard the county’s notion, granted it |leave to

13



intervene and deni ed rehearing. (RSR 2491-95) Defendant then
requested the trial court enter a life sentence because he had
not be resentenced in a reasonable amunt of time. (RSR 2495-
99) The trial court did not rule on that request and instead set
a trial date of May 9, 1994. (RSR. 2500-06) On appeal, the
trial court’s order was vacated because the cost due in this
case were paid. Metropolitan Dade County v. Knight, 640 So. 2d
90 (Fla. 3d DCA 1994).

On April 14, 1994, Defendant again noved for a continuance
claimng that the bills were still unpaid, despite the county’s
representation that they had been paid. (RSR 1116-18) At the
hearing on the notion, the trial court denied the notion w thout
prejudice. (RSR 2551-52) On April 29, 1994, Defendant fil ed
a renewed notion for continuance, acknow edging that the bills
had been pai d. (RSR. 1121-24) However, he asserted that Dr.
McCl ane had refused to do further work on the case until the
bill was paid and that Defendant had only recently attenpted to
obtain other experts. (RSR. 1121-24) The trial court again
denied the nmotion because Defendant was insisting on being
resentenced expeditiously. (RSR. 2557-58) The State asserted
that the trial court m ght cause the case to be reversed if it
insisted on proceeding with trial when the defense was not

pr epar ed. (RSR. 2558) The trial court then decided not to

14



consider the nmotion at that time. (RSR 2559) At the second
hearing on the nmotion, the trial court granted a defense
continuance until July 11, 1994. (RSR. 2563-65)

On June 17, 1994, the trial court continued the matter on
its own motion until October 24, 1994. (RSR. 9) On June 22
1994, the trial date was reset until October 31, 1994. (RSR
11)

On June 29, 1994, the State noved to conpel because
Def endant had not conplied with reciprocal discovery. (RSR
2574-76) The trial court granted the State’s notion and ordered
Def endant to be exam ned by the State’ s experts as well. (RSR
2574-76) Def endant subsequently noved to rehear the order, which
was deni ed. (RSR. 2580-85) Defendant al so asked that the State
be required to provide himwi th a copy of the transcript of the
1975 trial. (RSR. 2584) The trial court instructed Defendant to
get the transcript from the court reporter. (RSR. 2584) On
August 24, 1994, the State again noved to conpel discovery
because Defendant had yet to conply wth his discovery
obl i gati ons. (RSR. 1133) At the hearing on the notion,
Def endant first asserted that he had conplied with the notion to
conpel but later admtted that he had not provided all of the
reports of the experts |isted because he had not determ ned

whet her to call the experts or not. (RSR 2589-96) As such, the

15



trial court again granted the notion. (RSR 2589-96)

On October 14, 1994, the trial court reset the matter until
February 13, 1995, because the judge was |eaving the bench.
(RSR. 2600-01, 2605-06) On Novenber 16, 1994, the matter was
reset at the request of Defendant until March 20, 1995. (RSR
2605-09) At that tinme, Defendant noted that he woul d probably be
requesting a new conpetency hearing. (RSR. 2605-09) In 1995,
Def endant was again granted a continuance until October 1995.
(RSR. 11)

On Novenber 30, 1995, the State indicated that Defendant had
been unable to find his copy of the original trial transcript.
(RSR. 1574-75) As such, the State had provided Defendant with a
copy. Id.

Since the record shows that Defendant caused the del ay, he
was not entitled to conplain about it on appeal. Keen v. State,
775 So. 2d 263, 277 (Fla. 2000); San Martin v. State, 705 So. 2d
1337, 1347 (Fla. 1997). As such, appellate counsel cannot be
deenmed ineffective for failing to raise this nonnmeritorious
i ssue. Kokal, 718 So. 2d at 143; Groover, 656 So. 2d at 425;
Hi | dwm n, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11. The
cl ai m shoul d be deni ed.

Even if the claim was not procedurally barred, the

underlying issue had been preserved and Defendant had not
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invited the error, Defendant would still be entitled to no
relief. The record reflects that Defendant’s assertions that he
was prejudi ced by the del ay between the i ssuance of the wit of
habeas corpus and the commencenent of the resentencing
proceedi ng are without nerit. \While Defendant asserts that the
State was able to inpeach his experts because of this delay,
this is untrue. Most of Defendant’s experts had eval uated him
before the resentenci ng proceedi ng was ever ordered.* One of his
experts evaluated him shortly after the resentencing was
ordered.? Only one of Defendant’s experts (Dr. Toomer) first
evaluated himin 1994, well after the resentencing was ordered.
(RSR. 1537-38) As such, the State’'s cross exam nation was not
based on t he del ay between the resentencing being ordered and it
bei ng conducted, and it does not show that Defendant was
prejudi ced by the del ay.

Moreover, Dr. Corwin testified that he recal |l ed Def endant,
had his report and was able to testify about Defendant because
he recalled him (RSR 2682-84) There was no evidence in the

trial record that the notes were lost during the tinme the

1 Dr. Wells evaluated Defendant in 1971, Dr. Fisher saw
Def endant in 1979 and 1989, Dr. Carbonell saw Defendant in 1989,
and Dr. Rothenberg and Dr. Corwin both saw Defendant in 1974.
(RSR. 1529-34, 1535-37, 1538-40)

2 Dr. McCl ai ne exam ned Defendant in 1991. (RSR. 1534)

17



resent enci ng was pending. As such, this assertion does not show
t hat Defendant was prejudiced by this del ay.

Def endant al so asserts that the delay prevented him from
recei ving an accurate determ nation of his conpetency. However,
this is not possible. The issue of conpetency focuses on
whet her the defendant "has sufficient present ability to consult
with his lawer wth a reasonable degree of rational
under st andi ng- - and whet her he has a rational as well as factual
under st andi ng of the proceedings against him" at the time of
trial. Dusky v. United States, 362 U. S. 402 (1960). Because
the determ nation is of the Defendant’s nental state at the tine
of trial, it does not matter when the trial is held. As such,
the delay in the resentencing proceeding does not show that
Def endant was deni ed a proper conpetency determ nation.

Since Defendant did not show that he was prejudiced by the
delay, the claimis without nerit. Scott v. State, 581 So. 2d
887, 891 (Fla. 1991)(“Further, the accused bears the burden of
proving the prejudice and, if the threshold requirenent of proof
of actual prejudice is not net, the inquiry ends there.”).
Appel | ate counsel cannot be deened ineffective for failing to

raise it. Kokal, 718 So. 2d at 143; G oover, 656 So. 2d at 425;
Hldw n, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11. The

cl ai m shoul d be deni ed.
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The cases relied upon by Def endant do not conpel a different
result. In Scott, the delay had caused evidence of the
defendant’s alibi, a witness who inplicated a different suspect
and other evidence to be lost. |In Jones v. State, 740 So. 2d
520 (Fla. 1999), evidence regarding the defendant’s nmental state
at the tinme of trial was |ost because of the delay in the post
conviction proceedings, and the record did not reflect the
def endant had caused the delay. |In Peede v. State, 748 So. 2d
253 (Fla. 1999), the Court granted no relief because the matter
was pendi ng for six years on a notion for post conviction relief
with no activity reflected in the record. The Court nerely
noted the delay and averred that the State should see that
capi tal post conviction cases are handled promptly. Id. at 255
n.4. In Bogue v. Fennelly, 705 So. 2d 575 (Fla. 1997), the Court
refused to consider a claim that a defendant had a
constitutional speedy trial right regardi ng a sentencing hearing
because the issue was prenmature.

Here, no evidence was shown to have been | ost because of the
del ay. There was no | ong period of time during which nothing
happened. Moreover, the record reflects that Defendant caused
the delay, despite efforts by the State to nove the case. As
such, Scott, Jones, Peede and Bogue do not support Defendant’s

claim It should be deni ed.
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1. THE CLAIM REGARDI NG THE ALLEGEDLY M SSI NG
PORTI ONS OF THE TRANSCRI PT SHOULD BE DENI ED

Def endant next asserts that his sentences shoul d be reversed
because his copy of the record is mssing pages and sidebar
conferences were unrecorded. Def endant al so asserts that his
appel l ate counsel was ineffective for failing to ensure that the
record is conplete. However, these clainms are procedurally
barred and wi thout nmerit.

To the extent that Defendant is asserting that he is
entitled to relief because the transcript is inconplete, this
claimis procedurally barred. This Court has held that a claim
that the record is inconplete is a claimthat could have and
shoul d have been raised on direct appeal and is procedurally
barred in a post conviction proceeding. Thonmpson v. State, 759
So. 2d 650, 660 (Fla. 2000).

To the extent that Defendant is asserting that his appellate
counsel was ineffective for failing to ensure that the record
was conplete, the claimis without nerit. This Court has held
that for a claim that appellate counsel was ineffective for
failing to ensure the record was conplete to be neritorious, a
def endant must show that an error went uncorrected because the

record was inconplete. Cunmm ngs-el v. State, 863 So. 2d 246,

254-55 (Fla. 2003); Thonpson, 759 So. 2d at 660; Ferguson V.
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Singletary, 632 So. 2d 53, 58 (Fla. 1993); see also Turner v.
Dugger, 614 So. 2d 1075, 1079-80 (Fla. 1992).

Here, Defendant has not denonstrated that any error went
uncorrected because the bench conferences were not transcri bed.
Mor eover, pages 1200-24 and 1249 exist in both the record on
appeal and transcript of proceedings fromthe resentencing.® On
t hese pages, M. Lott, M. Daniels, Ms. Thonmpson and Ms. Lesher
were questioned individually concerning their exposure to
pretrial publicity in this case and indicated that they would
set aside any information gained fromthat exposure and decide
the matter solely on the evidence presented in court. ( RST.
1200- 04, 1208-24) M. Montalvo was questioned individually
concerning his exposure to pretrial publicity.4 (RST. 1249)

Sgt. Costell Guyton, a corrections officer, also testified that

s Pages 1200-24 in the record on appeal are portions of
Defendant’s notion to bar inposition of the death penalty
because Defendant is insane. Page 1249 in the record on appeal
is a Court Exhibit of a newspaper article concerning the
resentencing. Def endant does not differentiate between the
record on appeal and transcript of proceedi ngs despite the fact
that they are separately pagi nated. However, given Defendant’s
description of the content of the pages, it appears that he is
speaki ng of the transcript of proceedings and not the record on
appeal .

4 None of the individuals questioned in these pages sat
on the jury as M. Lottt and M. Mntalvo were excused
perenptorily by the State, Ms. Lesher was excused perenptorily
by the defense and Ms. Thonpson was excused for cause. (RSR
1286-87)

21



he had seen Defendant in the jail, while being transported to
court and while in court, and that Defendant’s behavi or outside
of court was normal. (RST. 1204-08) Defendant has not all eged
any neritorious claim based on these pages of the transcript
t hat went uncorrected. As such, this claimis without nerit and

shoul d be deni ed.

22



I11. THE CLAIMS REGARDI NG THE CONDUCT OF VO R
DI RE SHOULD BE DENI ED.

Def endant next asserts that the manner in which voir dire
was conducted was i nproper. He also appears to assert that the
trial court inproperly denied a notion to strike the venire.
Finally, Defendant asserts that his appellate counsel was
ineffective for failing to raise this issue.

| ssues regardi ng the manner in which voir dire is conducted
and the denial of mpotions to strike the venire are issues that
could have and shoul d have been raised on direct appeal. See
Chandl er v. State, 848 So. 2d 1031, 1034-35 (Fla. 2003). |Issues
t hat coul d have and shoul d have been rai sed on direct appeal are
procedurally barred in post conviction proceedings. Francis v.
Barton, 581 So. 2d 583 (Fla.), cert. denied, 501 US. 1245
(1991). As such, this claim is procedurally barred to the
extent that Defendant is asserting the substantive clains.

Mor eover, the clains are unpreserved and without merit. As
such, appell ate counsel cannot be deened i neffective for failing
to raise them Kokal, 718 So. 2d at 143; G oover, 656 So. 2d at
425; Hildwin, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11.

Defendant initially seens to contend that the manner in
whi ch voir dire was conducted all owed nenbers of the venire to

hear about the i nformati on ot her nenbers of the venire had heard
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t hrough the pretrial publicity. |In support of this assertion,
Def endant states that questioning about pretrial publicity was
conduct ed by having the venirenmenbers indicate if they had been
exposed to the pretrial publicity and then questioning all those
exposed in a group. However, the record reflects that this is
not how t he questi oning occurred and t hat counsel never objected
to the manner in which the trial court conducted voir dire on
the issue of pretrial publicity.

Prior totrial, Defendant noved to have individual voir dire
on the venirenenbers’ beliefs about the death penalty. (RSR
926) The trial court denied this requested. (RST. 18-19)
However, the trial court infornmed the parties that it intended
to conduct voir dire by explaining the nature of the
resentencing proceeding to the entire venire, reading the venire
a brief factual synopsis of the case, inquiring if any
veni remenber knew anyt hing about the case and then questi oning

t hose venirenenbers who did know about the case individually.

(RST. 18-19, 131-32) Wil e Def endant objected to the text of the
factual synopsis the State had prepared in anticipation of this
procedure, he did not object to proceeding in this nmanner.
(RST. 131-47)

During voir dire, the trial court proceeded to read the

factual synopsis to the venire and to have the venirenenbers
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indicate if they knew anything by raising their hands. (RST.
385-90) The trial court then excused those veniremenbers who
knew not hi ng about the case. (RST. 390-92) The trial court had
the bailiff escort all but one of the veniremenbers who
i ndicated that they had been exposed to pretrial publicity out
of the courtroom (RST. 392-93) It then questioned the one
veni remenber who remai ned in the courtroom about the nature and
extent of the exposure and the effect of that exposure on the
veni remenber’s ability to be fair. (RST. 393-99) After that
veni remenber was questioned, she left the courtroom the parties
di scussed challenges to the venirenenmber and then the next
exposed venirenmenber was brought into the courtroom (RST. 399-
401) The trial court then repeated the process of individua
guestioni ng and havi ng the new venirenmenber | eave the courtroom
before another veniremenber entered until all the affected
veni remenbers had been individually questioned. (RST. 401-67,
471-531) When a second venire panel was called, the trial court
repeated the sanme procedure. (RST. 1160-64, 1178-1204, 1208-
1311)

As can be seemfromthe foregoi ng, Defendant never requested
i ndi vidual voir dire on the issue of pretrial publicity and did
not object to the manner in which the trial court proposed to

handl e the issue. Si nce Defendant did not raise the claim at
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trial that he clainms should have been raised on appeal, this
i ssue was not preserved. See Steinhorst v. State, 412 So. 2d
332, 338 (Fla. 1982)(objection nust be based on sane grounds
rai sed on appeal for issue to be preserved). Appellate counsel
cannot deened ineffective for failing to raise this unpreserved
i ssue. Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111;
Breedl ove, 595 So. 2d at 11. The claimshould be denied.

Mor eover, the decision of whether to grant individual voir
dire rests in the discretion of the trial judge. San Martin v.
State, 705 So. 2d 1337, 1343-44 (Fla. 1997). To show that the
trial court abused its discretion, a defendant nust show that
the manner in which voir dire was conducted resulted in a
partial jury. Id.; see also Gorby v. State, 819 So. 2d 664,
685-86 (Fla. 2002). Here, Defendant asserts that the procedure
the trial court used resulted in a partial jury because M.
Collier heard Ms. Suarez and M. Petersen’s statenents about the
publicity and M. Coachman heard Ms. Orlandi and Ms. Chalfant’s
st at ement s. However, this did not happen because Ms. Collier
was not in the courtroom when Ms. Suarez and M. Petersen spoke
and M. Coachman was not in the courtroomwhen Ms. Ol andi and
Ms. Chal fant spoke. Since these events never occurred, they do
not show that the trial court abused its discretion in the

manner in which it conducted individual voir dire concerning
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pretrial publicity. As the claimthat the trial court abused
its discretion in the manner in which it conducted voir dire
concerning pretrial publicity was not an abuse of discretion,
appel l ate counsel cannot be deenmed ineffective for failing to
cl ai m ot herwi se. Kokal, 718 So. 2d at 143; Groover, 656 So. 2d
at 425; Hildw n, 654 So. 2d at 111; Breedl ove, 595 So. 2d at 11.
The claim should be denied. See State v. Knight, 866 So. 2d
1195, 1210 (Fla. 2003).

Def endant also relies upon a statement by M. Painter.
However, M. Painter’s statenment did not concern pretrial
publicity. I nstead, M. Painter’s comment concerned his
personal views about the death penalty based on the instructions
the trial court had given at the beginning of voir dire
concerning the nature of a resentenci ng proceedi ng and the need
to accept that Defendant was guilty. (RST. 544-46, 639-41)

However, in order for the statenment of one veniremenber to
taint the panel, the venirenmenber nust nmention facts that would
not otherw se be presented to the jury. Pender v. State, 530
So. 2d 391 (Fla. 1st DCA 1988); WIlding v. State, 427 So. 2d
1069 (Fla. 2d DCA 1983); Kelly v. State, 371 So. 2d 162 (Fl a.
1st DCA 1979). A venirenenber’s expression of an opinion before
the entire panel is not normally considered sufficient to taint

t he remai nder of the panel. Brower v. State, 727 So. 2d 1026,

27



1027 (Fla. 4th DCA 1999); State v. Taylor, 324 S.W2d 643 (M.
1959); see also Stone v. State, 208 So. 2d 676 (Fla. 3d DCA
1968); Lunday v. State, 298 P. 1054 (Okla. Crim App. 1931). As
Def endant acknow edged when he nmoved to strike the panel, M.
Pai nter’s comments were an expression of his opinion. ( RST.
690-91) As such, the trial court did not abuse its discretion in
refusing to strike the panel based upon it. Since the trial
court did not abuse its discretion, appellate counsel cannot be
deened i neffective for failing to nmake the nonmeritorious claim
that it did. Kokal, 718 So. 2d at 143; G oover, 656 So. 2d at
425; Hildwi n, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11.
The cl ai m shoul d be deni ed.

The cases relied upon by Def endant do not conpel a different
result. In Kessler v. State, 752 So. 2d 545 (Fla. 1999), Bolin
v. State, 736 So. 2d 1160 (Fla. 1999), and Boggs v. State, 667
So. 2d 765 (Fla. 1996) the trial courts did not question the
veni remenbers who had been exposed to pretrial publicity about
the nature and extent of the exposure and refused to allow
i ndi vi dual question on these issues. Here, the trial court did
gquestion those venirenenmbers who had been exposed to pretrial
publicity about the nature and extent of the exposure and did so
i ndi vi dual |y. As such, Kessl er, Bolin and Boggs are
i napplicable to this matter. Reilly v. State, 557 So. 2d 1365
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(Fla. 1990), has nothing to do with the manner in which voir
dire should be conducted. Instead, the issue was whether the
trial court had properly denied a cause challenge to a
veni remenber who had becone aware of inadm ssible information
fromthe pretrial publicity. Here, the issue is not whether a
cause challenge should have been granted against an unnanmed

veni remenber. As such, Reilly is inapplicable. The claim

shoul d be deni ed.
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V. THE CLAI M REGARDI NG THE METHOD OF EXECUTI ON
SHOULD BE DENI ED

Def endant next asserts that execution by electrocution or
lethal injection is unconstitutional. However, this claim
shoul d be denied because it is procedurally barred and wi t hout
merit.

This Court has held that challenges to the constitutionality
of the method of execution are procedurally barred in post
conviction proceedings. See Arbelaez v. State, 775 So. 2d 909,
919 (Fla. 2000). As this is the claim that Defendant 1is
raising, this claimis procedurally barred and shoul d be deni ed.

Even if the claim was not procedurally barred, Defendant
woul d still be entitled to no relief. As this Court stated in

Giffinv. State, 866 So. 2d 1, 17 (Fla. 2003):

Additionally, this Court has repeatedly rejected
claims that electrocution is unconstitutional. See,
e.g., Provenzano v. Moore, 744 So. 2d 413, 415 (Fl a.
1999); Jones v. State, 701 So. 2d 76, 79 (Fla. 1997);
Medina v. State, 690 So. 2d 1241, 1244 (Fla. 1997). W
have also rejected clains that lethal injection is
unconstitutional and that the application of the
amended statute violates the Ex Post Facto Cl ause. See
Bryan v. State, 753 So. 2d 1244, 1253 (Fla. 2000)
(stating that lethal injectionis "generally viewed as
a nmore humane nethod of execution"); Sins v. State,
754 So. 2d 657, 664 (Fla. 2000) (finding no ex post

facto violation).

As such, this claimis without nerit and should be denied

Moreover, to the extent that Defendant is asserting that his
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appellate counsel was ineffective for failing to raise this
claim it should be denied because counsel is not ineffective

for failing to raise a nonneritorious issue. Kokal, 718 So. 2d
at 143; G oover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111

Br eedl ove, 595 So. 2d at 11. The cl ai m should be deni ed.

31



V. THE CLAI' M REGARDI NG JURY | NTERVI EWs SHOULD
BE DENI ED

Def endant finally asserts that the bar rule prohibiting him
from interviewng jurors is unconstitutional. However, this
claim should be denied because it is procedurally barred and
wi thout nmerit.

This Court has repeatedly held that this claimcould have
and shoul d have been raised on direct appeal. Young v. State,
739 So. 2d 553, 555 n.5 (Fla. 1999); Ragsdale v. State, 720 So.
2d 203, 204-05n.1 & 2 (Fla. 1998). As such, it is procedurally
barred and shoul d be deni ed.

Even if the claim was not procedurally barred, it should
still be denied. This Court has held that before a litigant is
entitled to interview jurors, the litigant nust show that sone
juror was not qualified or that some jury m sconduct occurred.
Giffin v. State, 866 So. 2d 1, 20-21 (Fla. 2003); Vining v.
State, 827 So. 2d 201, 216 (Fla. 2002); Arbelaez v. State, 775
So. 2d 909, 920 (Fla. 2001); Kearse v. State, 770 So. 2d 1119,
1127-28 (Fla. 2000); Johnson v. State, 593 So. 2d 206, 210 (Fl a.
1992). Here, Defendant does not allege that any juror was not

gqualified or that any m sconduct occurred.® |Instead, Defendant

5 VWhen issues arose during trial pertaining to jury
m sconduct, the trial court did conduct interviews with the
affected jurors and excused nost of them An issue concerning
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seeks to interview the jurors in the hope of discovering sone
m sconduct . However, this Court has held that this is
i nappropriate. Giffin v. State, 866 So. 2d 1, 21 (Fla. 2003).
As such, this claimis without nmerit and shoul d be deni ed.
Moreover, to the extent that Defendant is asserting that his
appellate counsel was ineffective for failing to raise this
claim it should be denied because counsel is not ineffective
for failing to raise a nonneritorious issue. Kokal, 718 So. 2d
at 143; Groover, 656 So. 2d at 425; H ldw n, 654 So. 2d at 111;

Br eedl ove, 595 So. 2d at 11. The cl ai m shoul d be deni ed.

this matter was rai sed on direct appeal. As argued in the brief
in case no. SC03-631, the trial court properly summarily deni ed
t he post conviction claimof juror m sconduct.
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CONCLUSI ON
For the foregoing reasons, the petition for wit of habeas
corpus shoul d be deni ed.
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