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PRELI M NARY STATENMENT

Appel I ant, FRANK A. WALLS, the defendant in the trial court,
will be referred to as appellant or by his proper nane.
Appel l ee, the State of Florida, will be referred to as the

State. Pursuant to Rule 9.210(b), Fla. R App. P. (1997), this

brief will refer to a volume according to its respective
designation within the Index to the Record on Appeal. A
citation to a volune will be foll owed by any appropriate page
number within the volume. The trial record will be referred to

as trial record followed by the page nunmber. (T at *). The
evidentiary hearing testinmony wll be referred to as post
conviction record foll owed by the page nunber. (PCR at *). The
synbol "IB" will refer to appellant’s initial brief and will be
foll owed by any appropriate page nunber. Al | doubl e

under |l i ned enphasis is supplied.



STATEMENT OF THE CASE AND FACTS

This is an appeal of a trial court’s denial of a notion for
post-conviction relief following an evidentiary hearing. The
facts of the crime, as stated in the direct appeal opinion, are:

During the early norning hours of July 22, 1987, in
Okal oosa County, a nei ghbor heard | oud noises com ng from
the nobile honme of the victims, Edward Alger and Ann
Pet erson. \When Alger failed to report for duty at Eglin
Air Force Base, where he worked, his superior officer
Sergeant John Calloway went to Alger's hone. The body of
a nude female was discovered in the front bedroom
Calloway left imrediately to tel ephone police.

When investigators arrived, they identified the woman as
Peterson. She was |lying face down on the floor of the
front bedroom shot twice in the head. Alger's nude body
was found on the floor of the second bedroom His feet
were tied with a curtain cord and a pi ece of the same cord
was tied to his left wist. Alger had been shot three
times and his throat cut.

A warrant was obtained to search the nobile home where
Walls lived with his roommte. The warrant was issued
based primarily on information given to the investigators
by Walls' fornmer roommate, who lived in the nmobile home
adj acent to that of the victims. A nunber of itenms were
seized during the search that were linked to the crinme
scene. Walls was charged with ten offenses. Sonme of these
charges were dism ssed or reduced to |esser offenses
followng Walls' notion for judgnment of acquittal at the
conclusion of the trial.

Following his arrest, Wlls gave a statenent to the
i nvestigators detailing his involvenment in the nurders. In
this confession, Walls indicated that he deliberately woke
up the two victinms by knocking over a fan after entering
t he house to commt a burglary. Then he forced Alger to
lie on the floor and nade Peterson tie himup so that his
hands were "behind the back, ankles shackled."” He next
forced Peterson to lie on the floor so he could tie her up
in the same manner.

Wal | s stated that Alger later got |oose fromhis bindings
and attacked Walls. During the fight, Walls tackled Al ger,
forced himto the floor, and "caught [Alger] across the
throat with the knife."” Alger continued struggling with
Wal s and succeeded in biting himon the leg. At this
point, Walls apparently dropped his knife. Walls then
pul l ed out his gun and shot Al ger several tines in the
head.

Walls returned to Peterson. He found her "laying in there
crying and everything, asked--asked me sonme questions.”
Wal | s said he could not understand what she was sayi ng, so



he renoved her gag. She asked if Alger was all right.
Wal | s sai d:

| told her no. | told her what was going on, and | said,
"I came in here, and | didn't want to hurt none of y'all.
| didn't want to hurt you, but he attacked my ass, and
t hi ngs just happened.

Wal I's then untied Peterson, and "started westling around
with her.” During this second struggle, he ripped off
Peterson's clothing. Walls' confession stated:

[ Peterson] was like curled up crying like. | don't know
I guess | was paranoid and everything. | didn't want no,
uh, no w tnesses.

I-~all | know is just--all 1 know I just went out, and I
just pulled the trigger a couple of times right there
behi nd her head.

I nmean close range, | nmean shit, it's got powder burns
(unintelligible) and everything.

Walls stated that after the first shot, Peterson was
"doing all kinds of screamng."” He then forced her face
into a pillow and shot her a second tinme in the head.
Walls pled not guilty and fil ed several pretrial notions,
including a motion to determ ne his conpetency to stand
trial. Five experts testified, three stating Walls was
i nconpetent and two finding he was conpetent. The trial
judge agreed with the latter two experts and held that
Wal s was conpetent to stand trial. The jury found Walls
guilty of all charges submtted and | ater recomended life
i mprisonment for the nurder of Alger and death for the
murder of Peterson. The trial judge concurred. The
conviction |later was reversed and a new trial ordered.
Walls v. State, 580 So.2d 131 (Fla.1991).

At the retrial, venue was noved from Ckal oosa to Jackson
County because of  pretrial publicity. The State's
gui l t-phase case consisted primarily of the physical
evi dence, testinony by investigating officers, testinony
by a pathol ogist, and Walls' taped confession, which was
pl ayed for the jury. Walls chose to present no case in the
guilt phase. The jury later found Walls guilty as charged.
During the penalty phase, the defense presented a case
that detailed Wall's considerable history of violent or
t hreatening behavior, various enotional problens, and
extensive treatnment for the latter, including a stay in an
Eckerd residential youth canp. A psychiatrist who had
treated Wall s when he was sixteen years ol d stated that he
had placed Walls on the drug |lithium carbonate to control
hi s bi polar nood disorder (also called manic-depressive
di sorder). At sonme point, the psychiatrist said, Walls
ceased taking the drug.

VWhen asked if Walls had ever been under the influence of
extreme nmental or enotional disturbance, the psychiatrist
st at ed:



He showed sonme severe difficulties wth acting-out
behavi or. When you get to the point of pushing teachers,
getting to the point of being placed in an [enmotionally
handi capped] <class because you <can't control your
behavi or, you have reached a point where you are having

severe behavioral problenms. | don't know that | woul d use
the word extreme, but | would probably use the word
severe.

| evaluated him at age 16, which was |ong before the
mur der took place, so | can't testify to what his state of
m nd was at the tinme that the murder took place.

However, the psychiatrist did agree that, at age sixteen,
Wal I s understood right from wong and |legal fromill egal
behavi or.

An expert psychol ogi st stated that Walls' 1 Q actual |y had
declined substantially during the years prior to the
trial. This psychol ogi st answered yes when asked whet her
"Wal | s conduct was substantially inpaired or inpaired to
any degree in July of 1987" (enphasis added), when the
murder was conm tted.

After the penalty phase, the jury recommended the death
penalty for the Peterson nmurder by a unani nous vote. The
judge sentenced Walls to five years for burglary of a
structure, twenty years for the arnmed burglary of a
dwel I'ing, twenty years each for two counts of ki dnapping,
and two nonths for petty theft. Walls again received a
life sentence for the nurder of Alger and death for the
mur der of Peterson.

The judge found six aggravating factors supporting the
death penalty in this instance: (1) prior violent felony
conviction (the contenporaneous murder of Alger); (2)
murder comm tted during burglary or kidnapping; (3) nurder
commtted to avoid | awful arrest; (4) nmurder commtted for
pecuni ary gain; (5) the murder was hei nous, atrocious, or
cruel; and (6) the nurder was cold, calculated, and
prenmedi t at ed.

The court found the following mtigating factors, but
concluded that they were of insufficient weight to
preclude the death penalty here: (1) Walls had no
significant history of prior crimnal activity; (2) Wall s’
age at the tine of the crinme (nineteen); (3) Walls had
been cl assified as enotionally handi capped; (4) Walls had
apparent brain dysfunction and brain damage; (5) Walls had
alowlQso that he functioned intellectually at about the
age of twelve or thirteen; (6) Wlls confessed and
cooperated with | aw enforcenment officers; (7) Walls had a
loving relationship with his parents and a disabled
sibling;, (8) Walls was a good worker when enpl oyed; and
(9) Walls had exhi bited ki ndness toward weak, crippled, or
hel pl ess persons and animals. The trial court specifically
rejected the existence of statutory nmental mtigators.



Walls v. State, 641 So.2d 381, 384-386 (Fla.1994)(footnote

onlltedf

Wal | s appealed to the Florida Suprene Court, raising nine
i ssues: 1)a potential juror should have been excused for cause
during voir dire, or that the trial court should have granted an
addi ti onal peremptory challenge to the defense to excuse the
juror; 2) that two black jurors were excused by the State in
violation of State v. Neil, 457 So.2d 481 (Fla.1984), and State
v. Sl appy, 522 So.2d 18 (Fla. 1988); 3)that jurors during his
trial were kept in session for overtaxing hours; 4) errors in
the penalty-phase jury instructions on aggravating and
mtigating factors, including the aggravators of heinous,
atrocious, or cruel, and cold calculated preneditation; 5) the
trial court's refusal to provide a nore detailed interpretation
of emotional disturbance as a mtigating factor; 6) the tria
court's findings on aggravating factors including HAC, CCP,
during the comm ssion of a burglary or kidnapping and the avoid
arrest aggravator; 7) the trial court erred by requiring himto
prove mtigating factors by a preponderance of the evidence; 8)
the trial court inproperly rejected expert opinion testinony
t hat he was suffering extreme enotional disturbance and that his
capacity to conform his conduct to the law s requirenments was
substantially inmpaired; and 9) proportionality. The Florida
Suprene Court affirnmed the conviction and sentence. VWalls v.
State, 641 So.2d 381 (Fla. 1994).

Walls filed a petition for wit of certiorari arguing (1) the
Florida Suprene Court harmess error analysis of the CCP

aggravator violated Chapman v. California, 386 U S. 18, 24, 87



S.Ct. 824, 17 L.Ed.2d 705 (1967)); and (2) the HAC jury
instruction was vague citing Shell v. M ssissippi, 498 U S. 1,
111 S. Ct. 313, 112 L.Ed.2d 1 (1990). The United States Suprene
Court denied certiorari on January 23, 1995. Walls v. Florida,
513 U.S. 1130, 115 S.Ct. 943, 130 L.Ed.2d 887 (1995).

On March 17, 1997, Walls filed a notion to vacate judgnment of
conviction and sentence. (PCR Vol | 1-40). On Decenber 19,
2001, Walls filed an Second Anended Motion to vacate judgnment of
conviction and sentence raising 9 Clains including various
subparts. (PCR Vol. 11 199-268). On March 8, 2002, the Attorney
Ceneral’s office filed a response, agreeing to an evidentiary
hearing on claim Il but asserting that the remaining clainms
shoul d be sumuarily denied. (Vol. Il 273-307).

The trial court held a Huff hearing on May 20, 2002. (Vol. I11
546-591). The trial court entered a witten order follow ng the
Huf f hearing on June 25, 2002. (Vol 11 312-314). The trial

court granted an evidentiary hearing on major parts of claiml,

claimll, parts of Ill and denied an evidentiary hearing on the
remai ning part of claimlIll, claims IV, V, VI, VII and VIII
Claim 11l regarding the expert on the effects of Ritalin was

denied with the reservation that collateral counsel could
present additional evidence to establish prejudice at the
evidentiary hearing. (PCR 11 313).

The trial court held an evidentiary hearing on January 9,
2003. (PCR Vol . 1V 592-725). The defendant testified at the
evidentiary hearing. No post-evidentiary witten nmenoranda were

filed. The trial court entered an order denying post-conviction



relief on January 27, 2003. (Vol. Il 448-532). In its order
the trial court noted:

At the tinme of this trial, M. Loveless had been an
Assi stant Public Defender since 1977 and had represented
numer ous defendants as | ead counsel in cases wherein the
State was seeking the death penalty. M. Lovel ess
possessed the experience and qualifications necessary to
represent the defendant as | ead counsel and was capabl e of
devel opi ng and adhering to a trial strategy based on his
years of trial experience. Further, W Lovel ess had the
benefit of the ~collaboration wth penalty phase
co-counsel, Janes Sewell, Esq., who at the time of this
retrial was Chief Assistant Public Defender in Okal oosa
County with years of felony trial experience.

(PCR Vol . 111 450-451).



SUMVARY OF ARGUMENT

| SSUE |

Walls asserts that the trial court inproperly denied five
claims of ineffectiveness of trial counsel following an
evidentiary hearing.

Walls first argues his trial counsel was ineffective for
failing to make a nmotion in limne to exclude references to the
possi bl e sexual battery of the nurder victimand for failing to
object to testinony relating to the possible sexual battery.
Trial counsel was not ineffective. As the trial court found,
this was part of the trial strategy. Furthernore, there was no
prejudice. It was clear to the jury that no rape occurred.

Wal | s asserts that his attorney should have objected to the
prosecutor's |l ack of renorse argument. The prosecutor's comrent
was fair rebuttal. Whil e the prosecutor may not use | ack of
renorse as an aggravator, the prosecutor nmay rebut defense
counsel's argunment attenpting to establish renorse as a
m tigator.

Wal | s asserts asserts Nixon v. Singletary, 758 So.2d 618, 622
(Flla. 2000) by conceding guilt to the facts of felony nurder.
The State respectfully disagrees. Ni xon does not apply where
counsel conceded to the facts of felony nurder but disputed
prenmedi tated nmurder. Counsel subjected the State’'s case to
meani ngful adversarial testing by contesting preneditated

murder. Strickland, not Cronic, governs a partial concession.?

L' Strickland v. Washington, 466 U. S. 668, 80 L. Ed. 2d 674,
104 S. Ct. 2052 (1984); United States v. Cronic, 466 U.S. 648,
80 L. Ed. 2d 657, 104 S. Ct. 2039 (1984).

-8-



There is no prejudice. The jury found prenmeditated nurder. The
jury would have convicted Walls of first degree nurder
regardl ess of counsel’s concession to felony nurder. Moreover,
even if Nixon applies to partial concessions, the requirement of
an affirmative explicit acceptance was met in this case. As
trial counsel testified at the evidentiary hearing, he obtained
his client’s consent to conceding to the facts of fel ony nurder.
This was a retrial. Counsel had made the same concession in the
first trial and conceding was redi scussed with Walls prior to
the second trial. Walls consented to this strategy as required
by Nixon Ill. Thus, the trial court properly denied this claim
of ineffectiveness.

Nor does Nixon apply to a concession to one aggravator.
Counsel nmust concede that death is the appropriate penalty for
Ni xon to apply. Strickland applies to such a claim and Walls
must establish prejudice as well as deficient perfornmance.
Conceding to the felony nurder aggravator is not deficient
performance. Counsel presented a wealth of mitigation to rebut
this one aggravator.

Wal | s asserts that counsel was ineffective for failing to
obj ect to the prosecutor’s comrents. Counsel was not ineffective
because
the prosecutor’s comrents were proper. Thus, the trial court
properly denied these clainms of ineffectiveness follow ng an

evidentiary hearing.

| SSUE ||



Walls asserts the trial court inproperly denied him an
evidentiary hearing on five clains. These clains are rebutted
by the record. Thus, the trial court properly denied an

evidentiary hearing on these clains.

-10-



ARGUMENT
| SSUE |

DI D THE TRI AL COURT PROPERLY DENY THE CLAI M OF
| NEFFECTI VENESS ? ( Rest at ed)

Wal s asserts that the trial court inmproperly denied five
claims of ineffectiveness of trial counsel following an
evidentiary hearing. Walls showed neither deficient performance
nor prejudice. Thus, the trial court properly denied these

claims of ineffectiveness follow ng an evidentiary hearing.

The standard of review

An ineffectiveness claimis reviewed de novo but the tria
court's factual findings are to be given deference. Stephens v.
State, 748 So.2d 1028, 1034 (Fla. 1999); Porter v. State, 788
So.2d 917, 923 (Fla. 2001)(recognizing and honoring the trial
court's superior vantage point in assessing the credibility of
wi tnesses and in making findings of fact in the context of an
i neffectiveness claim. Thus, the standard of review is de

novo.

EFFECTI VE ASSI STANCE OF COUNSEL

To prevail on a claim of ineffective assistance of trial
counsel, a defendant nust denonstrate that (1) counsel's
performance was deficient and (2) there is a reasonable
probability that the outcone of the proceedi ng woul d have been
different. Spencer v. State, 842 So.2d 52, 61 (Fla. 2003)(citing
Strickland v. Washi ngton, 466 U.S. 668, 687, 104 S.Ct. 2052, 80
L. Ed.2d 674 (1984)). First, the defendant nust show that

-11-



counsel 's performance was deficient. This requires show ng that

counsel nmade errors so serious that counsel was not functioning

as the "counsel"™ guaranteed the defendant by the Sixth
Amendnent. In review ng counsel's performance, the court nust
be highly deferential to counsel, and in assessing the

performance, every effort nust "be nmde to elimnate the
di storting effects of hi ndsi ght, to reconstruct t he
circunst ances of counsel's chall enged conduct, and to eval uate
the conduct from counsel's perspective at the tine." The
def endant nust overconme the presunmption that, under the
circunst ances, the challenged action m ght be considered sound
trial strategy. Strickland, 466 U.S. at 689. Second, the
def endant nust show that the deficient performance prejudiced
the defense. This requires showing that counsel's errors were
so serious as to deprive the defendant of a fair trial, a trial
whose result is reliable. Spencer v. State, 842 So.2d 52, 61
(Fla. 2003). The Strickland standard requires establishnent of
both prongs. Strickland, 466 U S. at 697, 104 S.C. 2052
("[T]here is no reason for a court deciding an effective
assistance claim... to address both conponents of the inquiry

if the defendant nmkes an insufficient showing on one.").

-12-



LEAD COUNSEL" S PRI OR EXPERI ENCE

At the evidentiary hearing, Ilead counsel M. Loveless
testified that by 1992, the tine of the second trial of this
case, he had tried 8 to 10 capital cases. (PCR 1V 633). He had
al so been indirectly involved in several hundred capital cases.
(PCR 1V 634). He is qualified by the Florida Supreme Court to
handl e capital cases. (PCR IV 634). The jury recomendation in
the first trial was life for the Alger nmurder and 7 to 5 for
death for the Peterson nurder. (PCR IV 634). Counsel was one
vote away from a |ife recommendation in the Peterson nurder

(PCR |V 635).

-13-



EVI DENCE OF THE RAPE KI T

Walls first argues his trial counsel was ineffective for
failing to make a motion in limne to exclude references to the
possi bl e sexual battery of the nmurder victimand for failing to
object to testinony relating to the possible sexual battery.
Trial counsel was not ineffective. As the trial court found,
this was part of the trial strategy. Furthernore, there was no
prej udi ce. It was clear to the jury that no rape occurred
Thus, the trial court properly denied this claim of

i neffectiveness followi ng an evidentiary heari ng.

The trial court’s ruling

The trial court rul ed:

As to the claimthat defense counsel was deficient for
failing to object to Jules Borio's testinony regarding a
sexual battery kit used for the purpose of excluding the
def endant as a contributor of bl ood on pieces of evidence,
the trial transcript clearly denpnstrates that it was
made clear to the jury and the jury was well aware that
pi eces from the kit were used to take sanples from the
defendant to exclude him as a blood contributor on
evi dence; thus, the jury was aware of the purpose of the
kit and they could not have inferred from the testinony
that the defendant had commtted an uncharged sexual
battery.? As counsel testified during the evidentiary
hearing, the jury was well aware of the purpose of the
collection of sanples from the defendant; thus, the
failure to object to Jules Borio's testinony did not

2 Testimony of Lonnie G nsberg, FDLE forensic serol ogi st,

Record on Appeal, Vol. 1V, P. 622-623, attached hereto as
Exhibit "A", and Vol. IV, P. 629-630, attached hereto as
Exhibit "B"; testinmony of Dr. Ednund R Kiel man, Record on
Appeal , Vol . IV, P. 578, attached hereto as Exhibit "C';
testimony of Don Vinson, Record on Appeal, Vol. 111, P. 486,
attached hereto as Exhibit "D"; testinony of Jul es Borio, Record
on Appeal, Vol. IIIl, P. 407, attached hereto as Exhibit "E"; and
testinony of Larry Donal dson, Record on Appeal, Vol. I P

495, attached hereto as Exhibit "F."

-14-



constitute deficient performance by defendant's trial
counsel .

Li kewi se, trial counsel's failure to object to the
def endant’'s taped statenent or file a notion in |imne
concerning the statenment was not deficient performance.
The Court is satisfied that M. Loveless and M. Sewell
chose not to nmove for a pre-trial nmotion in Limne or
object at trial to the questions regarding a possible
sexual battery for tactical reasons. M. Lovel ess and M.
Sewel |l testified that they had devel oped a trial strategy
which was to save the defendant's |ife. The taped
confessi on of the defendant denonstrated their theory of
def ense, which was that the defendant did not break into
the trailer for the purpose of killing the victinms instead
it was a "burglary gone bad."® During the confession, the
def endant' s confusi on over whet her or not a sexual battery
had occurred, when it was made clear to the jury that a

sexual battery had not in fact occurred, and the
def endant' s enptional distress denonstrated the defense's
t heory. As M. Sewell testified, the sexual battery

questi ons posed during the defendant’'s confessi on were not
an i ssue because there was never a question or an issue as
to whether a rape occurred. Also, M. Sewell testified
t hat the confessi on nade by the defendant was a | arge part
of the guilt and penalty phase strategy. The portion of
the statenent wherein the defendant 1is questioned
regardi ng a potential sexual battery denonstrates that the
def endant becanme conf used, upset, enot i onal and
remor sef ul . M. Sewell testified that he believed that
the statenent in its entirety showed renorse, confusion,
and bol stered the defense theory that this was a "burglary
gone awy." Furthernore, both M. Loveless and M. Sewel |
testified that their defense was very linmted due to the
confession and the physical evidence; thus, their only
choice was to try to save the defendant's |ife through
showi ng that the nurders were not cold, calculated and
pl anned. The taped statenent of the defendant was pl ayed
for the jury and during cross exam nation by M. Lovel ess
testinony was elicited that the defendant was teary eyed
and upset during the statement.”* The decision to not object
was not deficient performance but in fact a well reasoned
tactical decision based on their years of experience. As
to the decision not to file a motion in limne, as
di scussed above M. Loveless and M. Sewell both stated
that they believed that the statement in its entirety
hel ped prove the defense theory of the case; thus, they

® Taped confession of the defendant, Record on Appeal, Vol.
IV, P. 660-694; attached hereto as Exhibit "G "

“ Trial testinony of witness Don Vinson, Record on Appeal,
Vol. 1V, P. 660-694, attached as exhibit “G
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did not file the nmotion. The defendant is now alleging
that a letter fromthe Ofice of the State Attorney dated
July 1, 1988 should have made M. Lovel ess aware of rape
being an issue in the trial and M. Lovel ess shoul d have
reacted to the letter by filing a motion in limne to keep
out all references of a possible sexual battery on Ann
Pet erson. However, a sexual battery charge was never fil ed
agai nst the defendant and it was not an issue in this
trial. In fact, the letter itself referred to redacting
i nadm ssi bl e questions concerning the Gygi nmurder and an
old rape investigation. The Court is satisfied that not
reacting to this letter received by M. Lovel ess did not
constitute ineffective assistance of counsel. Again, the
def endant's trial counsel devel oped and adhered to a well
reasoned trial strategy and dealt with the statenment nmade
by the defendant in a manner consistent with their
strategy. The defendant has failed to established
i neffective assistance of counsel.

(PCR I'l'l 451-453)(footnotes included but renunbered).
Tri al
At trial, an evidence custodian with the Ckal oosa Sheriff’'s

office, Jules Borio, identified a nunmber of photographs of the

crime scene. (I11 377-399). He also identified numerous other
items of evidence. (I11 402-409). One of the itens referred to
was a sexual battery kit. (111 407). At trial, the tape of

Wal I s’ confession was played for the jury. (1V 667-690). During
the confession, Walls admtted that he ripped Ann’s shirt off
her. (IV 674). The officer asked Walls: when did you have sex
with her? (I1V 675). Walls responded: “I don't even knowif | did
that or not”. O ficer Vinson then asked Walls to think about it
very, very carefully because she was a good | ooki ng woman who
was now nude. Walls again answered that “I don't even know if
| did that or not” and “[i]t could have been, | don’'t know.”
O ficer Vinson then asked if Walls he had had sex with her would
it be anal or vaginal sex and Walls responded that “lI don’t get

into no anal sex.” (lIV 676). Officer Vinson then observed that
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it would be vagi nal and “nore than |ikely” but he did not think
that he had sex with her. O ficer Vinson asked Walls if he went
into the trailer for nmoney or sex and Walls answered to get

sonet hing and that he was flat broke. (1V 681-682).

Evi denti ary heari ng

At the evidentiary hearing, |ead counsel, Chief APD Lovel ess,
testified that the State had conceded that there was no
evidentiary of sexual battery in this case. (PCR IV 610). He
did not try to redact the portion of the defendant’s taped
confession where the officers ask Walls if he raped the victim
because it woul d become clear to the jury during the trial that
there was no sexual battery. (PCR IV 611). Collateral counsel
guestioned |ead counsel about a letter from the prosecutor
referring to another nurder and old rape investigation but
collateral counsel admtted that no such evidence was admtted
at trial. (PCR1V 613). Counsel felt that the officer asking the
rape question was not a problem provided the answer cane in as
wel |l because it increased his client’s credibility. (PCR IV
617). The evidence was clear to both sides at both trial that no
sexual battery ever occurred.(PCR 1V 619). 1In his opinion, the
jury never considered it an issue. (PCR IV 620). He testified
that it was a strategic decision not to object or make a notion
inlimne to redact that portion of the tape. (PCR IV 620). It
was clear that the rape kit was used for blood testing. (PCR IV

648- 649). The trial court asked a nunerous of questions
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regarding the prosecutor’s letter. The trial court did not see
the relevancy of the letter. (PCR 1V 670-677).

Co-counsel, Assistant Public Defense, Janes Sewell, also
testified. (PCR IV 681). Their theory was burglary gone awy
and the tape showed Walls’ renorse. (PCR IV 684). The rape was
not an issue because there was no question that Walls had not
commtted sexual battery. (PCR IV 685). Wal | s was “sobbing,
crying, renorseful and repentant” on the tape. (PCR IV 685).
They wanted the whole tape in as part of their strategy. (PCR IV
688) . It was clear to the jury that there was no sexual
battery. (PCR IV 690).

It was not an issue at trial (PCR 1V 703).

Merits

Counsel made the reasonabl e decision to use the entire tape
of the defendant’s confession as a basis for his burglary gone
bad defense argunment and to establish renorse as mitigation in
closing of penalty rather than object. (VI 1003). Having the
def endant deny the rape and then establishing that in fact no
rape occurred increase his client’s credibility. Furthernore,
there is no prejudice because the State never inplied that a
rape had occurred nor disputed counsel’s assertion that there
was no rape. The trial court properly denied this claim of

i neffectiveness followi ng an evidentiary heari ng.
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REMORSE
Wal | s asserts that his attorney should have objected to the
prosecutor’s lack of renorse argunent. IB at 32. The
prosecutor’s coment was fair rebuttal. While the prosecutor
may not use | ack of renorse as an aggravator, the prosecutor nay
rebut defense counsel’s argunment attenmpting to establish renorse
as a mtigator. Thus, the trial court properly denied this

claimof ineffectiveness follow ng an evidentiary hearing.

The trial court’s ruling

Claiml also alleges ineffective assistance of counsel
for failure to object to coments made during the
prosecutor's closing argunents regardi ng the defendant's
|l ack of renmobrse and the inplication that Any Touchton
woul d have been killed by the defendant if she had becone
a witness.® As to the allegation that defense counsel was
ineffective for failing to object to prosecutorial
coments, regarding the defendant's | ack of renorse, this
arguinent was an invited response based on defense
counsel's closing argunent wherein trial counsel argued
that the defendant was sobbing on the taped confession
whi ch denonstrated that the defendant's actions were not
premeditated nurder.® As an invited response, it was not
| nproper argunment by the prosecutor nor was it deficient
performance for failing to object to the argunent.

As to the allegation that trial counsel should have
objected to the prosecutor's inplication that the
def endant woul d have kill ed Amy Touchton if she had becone
a witness, defendant's trial counsel testified that they
tried to maintain a "l ow key" defense and nmade deci si ons

not to overly object. Further, M. Loveless testified
that he did not believe that this coment by the
prosecutor hurt their defense. It is not ineffective

assi stance of counsel to conduct a | ow-key defense and it
is a tactical decision to choose not to object to

°> These al | egations of ineffective assi stance of counsel are
subsections (4) and (5) of Claiml in the Huff hearing Order.

® Record on Appeal, Vol. V, P.727, attached hereto as

Exhibit "H. "
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obj ectionable closing arguments.’ However, even if the
failure to object to the prosecutor's coment was
deficient performance, the defendant has failed to
establish that he was prejudiced by the failure.

(PCR I'l'l 453-454) (footnotes included but renunbered).

Trial
During closing argunment of the guilt phase, defense counse

argued that Walls was not a col d-bl ooded killer; rather, he was
a caring person who showed his renorse by crying on his taped
confession and who admtted his gquilt. (T. V 727). The
prosecut or responded by arguing Walls did not express his sorrow
when he first encountered the officers; rather it was only after
he knew he’ d been caught that he started maki ng statenments. (T.
V 730-731). The prosecutor also responded that Walls “did not
care about those victins” and Walls “never once said he was
sorry about them” (T. V 734). The prosecutor also rebutted
def ense counsel’s argument by pointing out that Walls’ statenment
that “this ruined my whole life” expressed concerned regarding
hi msel f, not concern regarding the victims. (T. V 731). The
prosecutor opined that if Walls was a caring person why didn't
he say to hinself that this has gotten out of hand and once he
realized the first victimwas hurt and that Walls should have
call ed an anmbul ance. (T. V. 733). Defense counsel responded by
arguing that Walls gave the statenment freely not because of the

evi dence against him (T. V. 735).

" Ferguson v. State, 593 So.2d 508 (Fla. 1992)
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Evi denti ary heari ng

At the evidentiary hearing, Lead counsel, Chief APD Lovel ess
testified that (PCR 1V 611). He testified that and the
prosecutor argued whether Walls was a cold blooded killer or
renmorseful. (PCR 1V 653). Co-counsel, Assistant Public Defense,
Janmes Sewel |, testified that lack of renmprse was not an
aggravator but that renmorse was a mtigator. (PCR IV 691).

Renorse was a big part of their case. (PCR IV 704).

Merits

Lack of renorse i s not an aggravating factor. Valle v. State,
581 So.2d 40, 46 (Fla. 1991)(noting that |lack of renorse is not
a statutory aggravating factor citing Robinson v. State, 520
So.2d 1 (Fla.1988)). However, renorse is a non-statutory
mtigating circunstance. Beasley v. State, 774 So.2d 649, 672
(Fla. 2000)(explaining that nere sorrow, rather than true
renorse, is not a mtigating factor citing Robinson v. State,
520 So.2d 1, 6 (Fla.1988) and Pope v. State, 441 So.2d 1073,
1078 (Fla.1983)). A prosecutor is entitled to rebut defense
counsel’s argunents. Walton v. State, 547 So. 2d 622, 625 (Fla.
1989) (explaining that, while lack of remobrse my not be
introduced by the State because it anpunts to non-statutory
aggravator, lack of renorse may be presented by the State to
rebut mtigating evidence of renorse and finding no error where
def ense counsel opened the door to the renorse evidence).

This exchange was fair response. The prosecutor was simly

rebutting defense counsel’s assertion that his client regretted
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the murders and admtted his gquilt. Def ense counsel’s
perfornmance was not deficient for failing to make an basel ess
obj ecti on. Def ense counsel nerely recognized fair rebutta
argument when he heard it. Sorey v. State, 463 So.2d 1225 (Fl a.
3d DCA 1985)(rejecting an ineffectiveness claimfor failing to
object to the prosecutor’s closing argunent because the
prosecutor’s statement constituted a fair response to defense
counsel’s coments).

Furthernore, there is no prejudice. Even if defense counsel
had objected and preserved the claim and the prosecutor’s
statenments are not viewed as fair reply, the error would have
been found to be harm ess. Shellito v. State, 701 So.2d 837, 842
(Fl a. 1997) (determ ning that prosecutor's “brief” reference to
the defendant’s |lack of renorse was of m nor consequence and
constituted harm ess error"); Kokal v. Dugger, 718 So.2d 138,
143 (Fla. 1998)(rejecting an ineffective assi stance of appell ate
counsel for failing to raise prosecutor’s reference to |ack of
renorse because it was a one-word reference in a |lengthy and
ot herwi se proper closing argunent); Valle v. State, 581 So.2d
40, 46 (Fla. 1991)(prosecutor’s |lack of renorse argunment was
harm ess error due to the mniml anount of mtigating

evi dence) .
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NI XON | SSUE

Wal | s asserts trial counsel violated Nixon v. Singletary, 758
So. 2d 618 (Fla. 2000) and Harvey v. State, 28 Fla.L.Wekly S513
(Fla. July 3, 2003), by conceding guilt to the facts of felony
mur der . IB at 35. The State respectfully disagrees. Ni xon
does not apply where counsel conceded to the facts of felony
mur der but di sputed preneditated nurder. Counsel subjected the
State’s case to neaningful adversarial testing by contesting
premeditated nmurder. Strickland, not Cronic, governs a parti al
concession.® There is no prejudice. The jury found preneditated
mur der . The jury would have convicted Walls of first degree
mur der regardless of counsel’s concession to felony nurder
Mor eover, even if Ni xon applies to partial concessions, the
requi rement of an affirmative, explicit acceptance was net in
this case. Both trial counsel testified at the evidentiary
hearing that they obtained Walls’ consent to conceding to the
facts of felony murder. This was a retrial. Counsel had made
the same concession in the first trial and conceding was
redi scussed with Walls prior to the second trial. Wal | s
consented to this strategy as required by Nixon. Thus, the

trial court properly denied this claimof ineffectiveness.

The trial court’s ruling

The trial court rul ed:

8 Strickland v. Washington, 466 U.S. 668, 80 L. Ed. 2d 674,
104 S. Ct. 2052 (1984); United States v. Cronic, 466 U.S. 648,
80 L. Ed. 2d 657, 104 S. Ct. 2039 (1984).
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Claimll alleges ineffective assistance of counsel for
concession of gqguilt and the concession of aggravating
circunstances. The defendant alleges that trial counse
conceded the defendant's guilt and eligibility for the
death penalty and that he did not consent to the
concessions. Both M. Loveless and M. Sewell testified
that they met with the defendant and di scussed strategy on
dozens  of occasions beginning in 1987. They both
testified that fromthe beginning their trial strategy was
to save his life and that there was no question that he

was going to be convicted of felony nurder. The defense
strategy was to admt the burglary, but try to show that
the murders were not part of a prenmeditated plan. They

considered the guilt phase as part of the penalty phase
process. Trial counsel testified that they had no choice
but to concede to felony nurder, which made it necessary
for themto concede the aggravating circunstance of nurder
during the comm ssion of a burglary. M. Lovel ess
testified that there was no question in his mnd that the
def endant understood and agreed with the trial strategy.
M. Sewell testified that he net with the defendant at
| east once a week during preparations for the retrial and
the strategy of admtting the burglary was discussed and
agreed to by the defendant. The Court is satisfied
that defense counsel discussed the strategy with the
def endant and t he defendant agreed to this strategy.

Al t hough the defendant testified at the evidentiary
hearing that he never agreed to the trial strategy, the
Court does not find this testinony by the defendant to be
credi bl e. The defendant testified that there had not been
a change in strategy fromthe first trial to the retrial.
Further, the defendant testified at the evidentiary
hearing that he thought that his trial counsel would
argue that he had no intent to commt the nurders. This
is exactly the trial strategy they utilized. The Court is
al so satisfied that the defendant fully understood the
di scussions with his attorneys and was conpetent to agree
to the defense strategy. The defendant was conpetent to
stand trial; thus, he was conpetent to agree to and
consent to concede his guilt. Thus, the defendant fully
consented to the defense strategy and his trial counse
did not render ineffective assistance of counsel by
concedi ng felony nurder and the burglary aggravator.

(PCR |11 455-456) .

Trial
Def ense counsel during opening of guilt phase, stated that
“we’ve got to tell it like it is.” (11l 370). He then stated he

was not going to deny nost of the facts of the case. Counse
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stated that “Frank Walls broke into that trailer and two people
died as a result.” Counsel stated in penalty phase cl osing that
we have never said that Frank was not guilty of nurder. (VI
998) .

Wal s also asserts that counsel's opening statement was a
concessi on of the aggravators of (1) a prior capital crine; (2)
the nmurder was commtted during a burglary and (3) the murder
was commtted for pecuniary gain. Contrary to Walls' claim
counsel did not concede to the existence of these three
aggravators in his opening argument in the guilt phase. Nor did
counsel concede to these aggravators in his closing argunent in
the penalty phase; rather, he argued against nost of the
aggravators. (VI 1002-1004). Moreover, counsel argued agai nst
two of the aggravators in his sentencing neno. (VII 1136-1138).
Counsel argued that the pecuniary gain aggravator should not be
found due to inproper doubling and was usually reserved for
contract killings or those involving life insurance. (VI
1137). Counsel argued against the prior capital crinme
aggravator by noting that Wlls had never been convicted
previously of a violent felony. (VIl 1136). Counsel did concede
the nmurder was commtted during a burglary aggravator
Counsel's thenme was that this was a burglary gone bad. (T. VI

1004) .

Evi denti ary heari ng

At the evidentiary hearing, |ead counsel, Chief APD Lovel ess,

testified that he represented Walls at both trials. (PCR IV
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601) . There was no change in strategy from the first trial
whi ch was in counsel’s opinion “the only strategy avail able.”
(PCR IV 605). He adm tted that by conceding that Walls conm tted
a burglary and two people died as a result, the effect was
conceding quilt to felony nurder. (PCR IV 625). He did not
contest felony murder. (PCR IV 626). He told Walls that there
was no way to dispute the felony nurder charge before both
trials. (PCR IV 626). He discussed this Walls on “dozen of
occasions.” (PCR IV 626). He explained to his client how he
was goi ng to defend the case. (PCR IV 606). They had “numnerous,
numer ous di scussions” of the case, the evidence and “what our
options were and were not” (PCR IV 608). Counsel testified that
Walls would not have heard his exact opening or closing
statenment but he did tell him what he was going to try to get
across to the jury. (PCR IV 608-609). Wal |l s was not very
responsi ve during the second trial. (PCR1V 609). M. Loveless
had a conpetency concern about his client but Walls generally
under st ood nost of the time. (PCR 1V 606, 610). Counsel saw no
reasonabl e way that Walls woul d not be convicted of first degree
murder. (PCR IV 636). Walls was fully advised on counsel’s
opi nion and the tactic. (PCR IV 637). Counsel testified that
Wal I s understood overall. (PCR IV 637). Counsel specifically
testified that Walls “agreed with the procedure” of concedi ng.
(PCR 1V 637). Walls was advised of and agreed to this tactic.
(PCR 1V 638). New co-counsel for the second trial, M. Sewell,
agreed with | ead counsel assessnent of the case. (PCR IV 640).

The tactic was redi scussed with Walls prior to the second trial.
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(PCR IV 640-641). Walls was “certainly” still agreeable to the
tactic at the retrial. (PCR IV 640). Lead counsel testified
that there were no substantial differences between his opening
and cl osing argunent of the first and the second trial. (PCR IV
640). There was no question whatsoever in |ead counsel’s m nd
that Walls knew what strategy was going to be used in the second
trial. (PCR IV 641). There was also no question that Walls
agreed to the strategy. (PCR 1V 641). Retaining credibility is
sonetinmes the only thing you ve got and with Walls’ confession
and the fingerprint evidence, counsel felt he would |ose
credibility if he argued that Walls did not conmit the burglary.
(PCR IV 642). To save Walls’ life, counsel was attenpting to
portray the crime as a burglary gone bad. (PCR IV 642-643). You
cannot separate the guilt phase fromthe penalty phase in a case
like this. (PCR 1V 644). Counsel did not admt that Walls was
guilty of the prenmeditated nmurder of Peterson. (PCR IV 646).
Counsel again testified that Walls understood and agreed to the
concession. (PCR IV 669). Counsel testified that by conceding
felony murder he was also necessarily conceding the felony
mur der aggravator. (PCR IV 627).

Co- counsel, Assistant Public Defense, Janes Sewell, also
testified. (PCR IV 681). He was the Chief Assistant Public
Def ense in Okal oosa County at the time of the trial in 1992.
(PCR 1V 681). He first handled capital cases in 1985. (PCR IV
682) . He had probably handled 5 to 7 capital cases
previously. (PCR IV 682). He testified that he nmeet with the
def endant once a week for over a year. (PCR IV 692-693). M.
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Sewell testified that Walls was involved in nmaking those
decisions. (PCR 1V 693). Walls agreed to the concession. (PCR
|V 706).

Wal Il s testified at the evidentiary hearing at he did not agree
to the strategy to the “best of his know edge”. (PCR IV 714-
715). When asked if there was any difference between the
strategy in the first trial and the retrial, Walls stated *“I
believed in nmy attorneys” because “they knew what they were
doing.” (PCR IV 716). He told his attorneys that he did not
commt the crine with intent he “went berserk”, “crazy” and
“t hi ngs just happened” (PCR IV 720).

He adm tted that the second trial was to a | arge extent the sane

as the second trial. (PCR 1V 721).

Merits

In Nixon v. Singletary, 758 So.2d 618 (Fla. 2000)(Ni xon I1),
this Court held that counsel’s concession of guilt to the
charged crine anpunts to an involuntary plea and is per se
i neffective. Ni xon clained that his counsel was per se
ineffective for conceding his guilt to first degree nmurder in
closing of the guilt phase.® During closing, Nixon's trial

counsel sai d:

® The claimoriginated in the direct appeal. This Court
attenpted to develop the record by relinquishing jurisdiction
during the direct appeal. However, when that could not be done
due to attorney/client privilege, this Court declined to rule on
the claimin the direct appeal wi thout prejudice to raise the
claimcollaterally where the privilege woul d be wai ved.
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I think that what you will decide is that the State of
Fl orida, M. Hankinson and M. Guarisco, through them has
proved its case agai nst Joe Elton Nixon. | think you wll
find that the State has proved beyond a reasonabl e doubt
each and every el enent of the crinmes charged, first-degree

prenedi tated nmurder, kidnapping, robbery, and arson.

Ni xon, 758 So.2d at 620. Ni xon was not present when his
attorney nmade the concession. Nixon, 758 So. 2d at n.3. The
Ni xon Il Court concluded that Cronic, ' not Strickland, applied

because a concession to the charged crine fails to subject the
prosecution’s case to meaningful adversarial testing. Ni xon

758 So.2d at 621-623. The Court noted that wunder Cronic,
prejudice is presuned. The Nixon Il Court reasoned that
counsel’s concession to the charged crime operated as the
“functional equivalent of a guilty plea.” Nixon, 758 So.2d at
624. The Court explained that concessions are not per se
i neffectiveness if the defendant consents to the concession. The
Ni xon Il Court observed that the dispositive question was
whet her Ni xon had given his consent to the trial strategy of
conceding guilt. Nixon, 758 So.2d at 624. The Ni xon Il Court
concluded that “Nixon’s claimmust prevail at the evidentiary
hearing belowif the testinony establishes that there was not an
affirmative, explicit acceptance by Ni xon of counsel’s strategy”

and “[s]ilent acqui escence i s not enough.” Ni xon, 758 So. 2d at

19 United States v. Cronic, 466 U. S. 648, 80 L. Ed. 2d 657,
104 S. Ct. 2039 (1984).

1 sStrickland v. Washington, 466 U. S. 668, 80 L. Ed. 2d 674,
104 S. Ct. 2052 (1984).
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624. The trial court had originally denied the clai mw thout an
evidentiary hearing. This Court reversed the summary deni al and
ordered an evidentiary hearing be held. Ni xon, 758 So. 2d at
625.' In Nixon v. State, 857 So.2d 172 (Fla. 2003) (Nixon
I11), this court reversed the trial court’s denial of post-
conviction relief and remanded for a new trial. At the
evidentiary hearing held to follow the mandate of N xon 11,
Ni xon”s trial counsel testified that N xon did nothing when
asked his opinion regarding this trial strategy. Ni xon provided
nei ther verbal nor nonverbal indication that he did or did not
wi sh to pursue counsel’s strategy of conceding guilt. Ni xon did
not testify at the evidentiary hearing. The trial court found,
based on the history of interaction between Ni xon and his tri al
counsel where counsel would inform N xon of something and Ni xon
would remain silent, that Ni xon had approved of counsel’s
strategy. However, the Nixon Il Court disagreed with the tri al

court’s conclusion, reasoning that the evidentiary hearing

2 The Nixon Il Court relied on three federal circuit
cases: United States v. Swanson, 943 F.2d 1070, 1074 (9" Cir.
1991); Gsborn v. Shillinger, 861 F.2d 612, 625 (10'" Cir. 1988)
and Wley v. Sowders, 647 F.2d 642, 650 (6'" Cir. 1981). Bot h
Swanson and Wl ey were non-capital cases. Unlike a non-capital
case where there is no reason to concede to the charged crine,
in a capital case conceding to the charged crine is a reasonabl e
trial tactic. In the words of one court, it is “necessary for
counsel to retreat from an unlikely acquittal of a patently
guilty client, so that he mght attain the nore realistic goa
of saving the client’s life.” Young v. Catoe, 205 F.3d 750, 760

(4t" Cir. 2000). Counsel’s focus in a capital case is on the
sentence, not the conviction. Obtaining a life sentence is
winning a capital case. Moreover, the Ninth Circuit has

declined to apply this rule to non-capital cases. Anderson v.
Cal deron, 232 F.3d 1053, 1087 (9" Cir. 2000).
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testimony, at nost, denopnstrated silent acqui escence by Ni xon to
his counsel’s strategy. The Nixon IlIl Court found there was no
conpet ent, substanti al evi dence establishing that Ni xon
affirmatively and explicitly agreed to counsel’s strategy. But
see Haynes v. Cain, 298 F. 3d 375 (5" Cir. 2002) (en banc) (hol di ng
Strickland, not Cronic, governed attorney concessions of guilt,
relying on Bell v. Cone, 535 U. S. 685, 152 L. Ed. 2d 914, 122 S.
Ct. 1843, 1850 (2002) and finding no ineffectiveness where
counsel conceded to |esser included offense of second degree
mur der , in a capital case, even though the defendant
specifically objected to the concession at trial and asserted
hi s i nnocence).*®

Here, unli ke Ni xon, counsel specifically testified that Walls
“agreed with the procedure” of conceding. (PCR IV 637). Lead
counsel testified that there was no question that Walls agreed
to the strategy. (PCR IV 641). Nixon renmained silent when hid
counsel discussed the matter with him N xon was not even in

the courtroom when counsel explicitly conceded his guilt to

13 Ot her federal circuits have refused to apply Cronic or
find per se ineffectiveness under these facts. Baker v.
Corcoran, 220 F.3d 276, 295 (4" Cir. 2000); Hale v. G bson, 227
F.3d 1298, 1323 (10" Cir. 2000)(holding counsel was not
i neffective when, during closing argunent of the guilt phase,
counsel stated there was no doubt defendant was involved in
capital crime, in |ight of overwhel m ng evidence but argued the
extent of his participation and that he was not the only
partici pant because it was a reasonable strategic decision to
concede sone involvenent by Hale, given the overwhel m ng
evi dence presented at trial, and focused on the extent of his
i nvol venent and whet her others could have been involved). The
El eventh Circuit has |ikew se applied Strickland and failed to
find prejudice. Parker v. Head, 244 F.3d 831, 840 (11t" Cir.
2001).
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first degree nurder at trial. Here, Walls was present.
Mor eover, Walls was present at the first trial too. Basically,
counsel’s tactic of conceding to the facts of felony nurder at
the second trial was just a repeat performance of the sane
tactic of the first trial. Walls knew exactly what counsel’s
tactic was going to be. He had seen and heard the tactic at the
first trial. He also knew that the tactic was successful in
that it had obtained hima life recommendation for one of the
murders and one vote from |life recomendati on for the second
murder. The tactic was rediscussed with Walls prior to the
second trial. (PCR IV 640). Lead counsel testified that there
were no substantial differences between his opening and cl osi ng
argument of the first and the second trial. (PCR IV 640).
Counsel obtained Walls’ explicit agreenent to the concession as
required by Nixon I11

In Harvey v. State, 28 Fla.L. Wekly S513 (Fla. July 3, 2003),
this Court found that while counsel argued for second degree
murder, his concession to the underlying facts amounted to a
concessi on of preneditated nmurder. |In opening, defense counsel
admtted that Harvey was guilty of "nurder" and acknow edged
t hat Harvey and hi s coperpetrator discussed killing the victims.
The Harvey Court found that by admtting this discussion about
the murder, trial counsel, in effect, conceded preneditation and
therefore, conceded first degree nurder. The Harvey Court
concluded that this concession was the functional equival ent of
aguilty plea whichrequires the "affirmative, explicit" consent

of the defendant. Relying on Nixon 11, the Harvey Court
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concl uded defense counsel was ineffective. The evidentiary
hearing testinony established, at best, that Harvey's counse
had obtained his consent to concede but only to second degree
murder, not first degree. Furthernore, the Harvey Court al so
found that an adm ssion that the nurder occurred during the
robbery was a concession to felony nurder as well .

Harvey is distinguishable. The problemin Harvey was that
counsel needed to obtain consent to conceding the facts of first
degree nurder but only obtained consent to concede to second
degree nurder. Here, counsel obtained his client’s consent to
concede to the facts of felony nmurder, not just second degree
mur der. Defense counsel conceded to the facts of felony nurder
just as he had done in the first trial. The defendant knew the
exact concessions that was going to be made because it was the

same concessi on had been made in the first trial.

14 Harvey ignores the difference between the concepts of

wei ght and sufficiency. Wen an attorney acknow edges the facts
of the crime but argues for a conviction for a |esser crinme, he
is NOT conceding to the greater crine. Rat her, he is
acknow edgi ng the sufficiency of evidence of the greater crine,
not its weight. Counsel is telling the jury that, while they
could vote for the greater crime, they should not vote for the
greater crime based on the weight of the evidence. The fact
t hat evidence is legally sufficient does not conpel a particular
result. He is arguing the weight of the evidence supports the
| esser crine. This is not the functional equivalent of a guilty
plea to the greater crime; rather, it is the functional
equi val ent of not making a notion for judgnent of acquittal to
the greater crine. Just as an attorney may decline to nmake a
notion for judgnent of acquittal, an attorney can admt the
underlying facts but argue, given those facts, that the greater
wei ght of the evidence supports a verdict for the |esser crine.
This is not conceding to the greater crine. This Court should
recede from Harvey.
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Whil e trial counsel conceded to felony nmurder by concedi ng the
facts of felony murder, he argued agai nst preneditated nurder.
Counsel did not admt that Walls was guilty of the premeditated
murder of Peterson. (PCR IV 646). The jury found both
prenmedi tated nurder and felony nurder. (T. VII 1128). Concedi ng
to one formof first degree nurder is simlar to conceding to a
| esser degree crine or to one count of a nulti-count

i ndi ctment. *®

Just as conceding to second degree nurder is not
error, neither is conceding to felony nurder when the state is
arguing both theories. Conceding to second degree nurder when
the charge is first degree and the jury convicts of first degree
murder is not the functional equivalent of a guilty plea. O

nore precisely, the jury has rejected the “involuntary plea” of

15 Atwater v. State, 788 So.2d 223 (Fla. 2001) (finding that
counsel’s concession to second degree nurder in a first degree
murder trial does not require the defendant’s consent because
t here was adversarial testing); Brown v. State, 755 So. 2d 616,
629-630 (Fla. 2000) (holding that concession of guilt of |esser
offense did not require defendant’s consent and finding no
ineffectiveness using Strickland and citing MNeal V.
Wai nwright, 722 F.2d 674 (11t Cir. 1984)); United States V.
Hol man, 314 F.3d 837 840 (7" Cir. 2002) (observing that concedi ng
guilt to one count of a nulti-count indictnment to bolster the
case for innocence on the remaining counts is a valid trial
strategy which, by itself, does not rise to the |level of
deficient performance); United States v. Sinone, 931 F.2d 1186,
1195 (7th Cir. 1991) (expl aining that when the adm ssions concern
only sonme of the charges to be proven, counsel’s concessions
have been treated as tactical retreats and deenmed to be
effective assistance); United States v. Gones, 177 F.3d 76 (1%
Cir. 1999)(finding it a “patently a reasonable strategy” to
concede to one count of five counts but not reaching the issue
of whether the defendant’s consent is necessary); Richardson v.
United States, 698 A 2d 442 (D.C. App. 1997)(finding the tactic
of conceding to sone of the |less serious charges in a nulti-
count case to be reasonable).
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second degree nmurder. The jury’s verdict of first degree nurder
inthat situation is the result of adversarial testing at trial,
not the guilty plea to second degree nurder, whether voluntary
or not.' It is not ineffectiveness per se because trial counsel
has not conpletely conceded to the charged crinme. It cannot be
said that counsel “entirely failed to subject the State’'s case
to neaningful adversarial testing” when counsel disputed
prenmeditated nmurder. Counsel at |east partially subjected the
State’s case to neaningful adversarial testing by disputing
prenmedi tated nurder. Because it was only a partial concession,
such a claimis outside the Cronic realm in the Strickl and
real m

There is no deficient performance. The sheer nunber of cases
i nvol ving concessions in this court and courts through out the
nation, show this is a rather standard practice anong the
def ense bar and that reasonabl e counsel engage in this practice
rat her routinely. Standard practice cannot be deficient
performance by definition.

Nor is there any prejudice. The jury found preneditated

mur der . The jury would have convicted Walls of first degree

1 Even if the jury convicts the defendant of second degree

mur der when counsel concedes to second degree in a first degree
murder case, the jury's verdict is not the result of trial
counsel’s concession. In such a case, the prosecutor is going
to di spute the concession either directly or by inplication when
he argues for a first degree nurder conviction. Normally, in a
true plea, the State is silent and does not dispute the degree
of the crinme. In this situation, the prosecutor is taking an
adversarial position to the concession and the jury had to
decide facts that were disputed by the parties which is the
hal | mark of adversarial testing. Such a verdict is not the
result of a guilty plea, it is aresult a true trial
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mur der regardl ess of counsel’s concession to felony nurder. So,

there is no prejudice under Strickl and.
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CONCESSI ON TO AGGRAVATORS

Wal | s asserts that his counsel was ineffective per se for
conceding to the fel ony murder aggravator. Ni xon does not apply
t o concessions of aggravators. Conceding to an aggravator is
not the same as agreeing that the death penalty is the
appropriate sentence. If counsel admts an aggravator exists,
he is not conceding death is the appropriate penalty. Ni xon
woul d only apply if trial counsel conceded that death was the
appropriate sentence in the penalty phase. It is only when
def ense counsel admits that death is the appropriate penalty
does he “entirely fails to subject” the State’s penalty phase to
“meani ngf ul adversarial testing.” United States v. Cronic, 466
U.S. 648, 659 (1984); Bell v. Cone, 535 U. S. 685 (2002) (appl yi ng
Strickland, not Cronic, and rejecting ineffectiveness claimfor
failing to present any mtigating evidence in the penalty phase
and wai ving final closing argunent, where defense counsel argued
for life, based on mtigating evidence presented in the guilt
phase, in the opening of the penalty phase because counsel did
not entirely fail to subject the State’'s case to adversari al
testing). Def ense counsel may concede to all the aggravators
the State is seeking and then presenting mtigation and argue
that the mtigation outwei ghs the aggravators without violating
Ni xon. Such a penalty phase tactic does not entirely fail to
subj ect the State’s penalty phase case to adversarial testing.
Such a tactic is akin to an affirmtive defense. Here, trial
counsel did not concede that death was the appropriate penalty.

Trial counsel argued for life.
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A def endant may only rai se a typical Strickl and
i neffectiveness claimwhen trial counsel merely concedes to an
aggravator rather than conceding to the death penalty. Under
Strickland, Walls nust show both deficient performnce and
prejudi ce. Counsel only conceded to one aggravator and did that
in furtherance of his “burglary gone bad” theory. Such a
rel ated theme has often been successful at the appellate |evel.
Terry v. State, 668 So.2d 954 (Fla. 1996) (holding death was
di sproportionate in a robbery gone bad case); Sinclair v. State,
657 So.2d 1138 (Fla.1995); Thonmpson v. State, 647 So.2d 824
(Fla.1994). There was significant mtigation including a prior
hi story of nmental illness. There was no significant history of
prior crimnal activity, the defendant’s age and enotional
probl ens. !’ Conceding to one aggravator where there s
significant mtigation is not ineffectiveness. Thus, the trial
court properly denied this claim following an evidentiary

heari ng.

7 The trial court found nine mitigating circunstances: (1)
Walls had no significant history of prior crimnal activity;
(2) Walls'" age at the time of the crime (nineteen); (3) Walls
had been classified as enotionally handi capped; (4) Walls had
apparent brain dysfunction and brain danmage; (5 wWalls had a
low I Q so that he functioned intellectually at about the age of
twelve or thirteen; (6) Walls confessed and cooperated with | aw
enf orcenent officers; (7) Walls had a loving relationship with
his parents and a disabled sibling; (8) Walls was a good wor ker
when enpl oyed; and (9) walls had exhibited kindness toward
weak, crippled, or hel pless persons and ani nal s.
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PROSECUTORI AL COMMVENTS
Wal s asserts that counsel was ineffective for failing to
obj ect to the prosecutor’s coments. Counsel was not ineffective
because
the prosecutor’s comrents were proper. Thus, the trial court
properly denied this claim of ineffectiveness followi ng an

evidentiary hearing.

The trial court’s ruling

The trial court rul ed:

Claim 11l alleges numerous clainms  of i neffective
assi stance of counsel for failing to object to
prosecutorial coment and argunent. The defendant all eges
that trial counsel did not object to the prosecutor
arguing that the defendant would be a future danger of
society. Trial counsel testified that he did not believe
this statement to be a "future danger"” statenent, but
rather a comment on Dr. Valentine's penalty phase
testinony. The transcript clearly denonstrates that the
defendant is entitled to no relief on this allegation.?®
The transcript reveals that the prosecutor argued his
recollection of Dr. Valentine's testinony, and as such
trial counsel did not render ineffective assistance of
counsel for failure to object to this comment.

The defendant also alleges that trial counsel was
i neffective for not objecting to the prosecutor's argunent
t hat the defense had not put on proper mitigating evidence
because they did not prove that the defendant went to
chur ch. M . Lovel ess testified that he did not find
this statenment objectionable because he did not believe

that this was a coment on church attendance. In fact,
the record clearly denonstrates that this was a comment on
the presentation of mtigators and as such is not

obj ecti onabl e. *° The record clearly denonstrates that
counsel was not ineffective for failing to object to this
st at ement .

8 Record on Appeal, Vol. VI, P. 988-989, attached hereto
as Exhibit “1I"

19 Record on Appeal, Vol. VI, P. 991, attached hereto as
Exhi bit “J”
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In addition, the defendant alleges that trial counsel
was i neffective for failure to object to the prosecutor's
argunment that because this was a double nmurder the jury
would ‘have to’ find that the prior violent felony
aggravat or shoul d be applied. However, the record clearly
shows that M. Loveless did in fact object to this
statement of the |aw. %

The defendant also alleges that trial counsel was
ineffective for failing to object to the prosecutor's
characterization of the defendant's bipolar disorder as a
"mood swing." M. Loveless testified that he did not find
this characterization objectionable. In fact, Dr.
Val entine testified to the defendant's bi pol ar di sorder as
causi ng mood swi ngs®* and the record clearly denonstrates
that the prosecutor was recollecting Dr. Valentine's
testinmony.? The conments were not objectionable and tri al
counsel did not render ineffective assistance of counsel
for failure to object.

As to the allegations that trial counsel failed to
object to the prosecutor's argunent that the defendant
shoul d be executed because he | acked the will to be a good
person and executed because of his nmental illness, the
record clearly indicates that the defendant is entitled to
no relief on these claims.® The prosecutor's conmments
could in no way be construed as a statenent that the
def endant shoul d be executed because of his nmental illness
or his lack of will to be a good person. The defendant has
failed to established that his trial counsel's perfornmance
was deficient or prejudicial; therefore, the defendant is
not entitled to relief pursuant to Strickland .
Washi ngt on.

(PCR I'l'l 456-458) (footnotes included but renunbered).

Evi denti ary heari ng

Lead counsel, Chief APD Loveless testified that he conducts a
very | ow key defense and only objects to prosecutor’s coments

when it's a “very inproper statement”. (PCR |V 653). He

20 Record on Appeal, Vol. VL P. 992-993, attached hereto as
Exhibit "K "

2l Record on Appeal, Vol. V, P. 826-829, attached hereto as
Exhibit "L."

22 Record on Appeal, Vol. VI, P. 988-989, attached hereto
as Exhibit “I"

23 Record on Appeal, Vol. VI, P. 989, Exhibit “I"
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testified that rather than objecting, sonmetines it is better to
use the statenment in rebuttal. He did not take the prosecutor’s
comment on the tool of Lithium as a future dangerousness
argument or he woul d have objected. (PCR1V 655). Trial counsel
felt that the prosecutor’s coment that because the jury had
found the defendant guilty of the nurder of Alger they would
find the prior violent felony nurder aggravator was not
obj ectionable. (PCRIV 657). The trial transcript reflect asked
the trial court to instruct the jury they free to consider or

rej ect aggravators, which he did. (PCR IV 658).

Merits

During cl osing argunents of penalty phase, the prosecutor was
di scussing Dr. Valentine testinony. (T. VI 988-989). The
prosecut or stated:

...the nedication is not what it takes to overcone a
probl emyou have with bipolar, that’s mobod swi ngs. W al
have nmood swi ngs. Sone people have thema little bit nore
than others, and they give that a nane and they call it
bi polar, but it said the nedication wouldn't necessarily
solve any problem anyway it’'s just a tool. That’s the
word he used, | think. Again my recollections of the
facts is one thing. You depend on your’s My recollection
is he said it was a tool and you ve got to have the wll
and the desire to conform to society’'s ways and to be
productive and to be a good person to have val ues and live
by them then the tool of lithium can help but you ve got
to have that first.

The prosecutor’s main point was that Walls would not take the
medi cine and lithium would not do any good if the patient did
not have the willingness to be productive, not to denigrate the
bi pol ar condition. Walls seens to object to the prosecutor use

of the term “npbod sw ngs.” Counsel was not ineffective for
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failing to object to the prosecutor’s use of a colloquial term
rather than the technical mnmedical term There is nothing
obj ecti onabl e about a prosecutor’s use of a nmore comonpl ace
phrase. Counsel is not ineffective for failing to nake such
basel ess obj ecti ons.

Wal | s next asserts that counsel was ineffective for failing
to object to the prosecutor’s comments regarding Walls’ church
att endance. The prosecutor stated:

That’s pretty much the mtigation. W didn't hear a | ot

of things, at |east not - what kind of values Frank had,

what was his idea of right and wong, did he go to church,

was he the kind of person to stand up for what’s right and

put asi de what was wrong, who were his friends, where did

he go at night. Nobody knows those things. At least if

they did, they didn't come in here and testify about it.

(T. VI 991). The prosecutor was not using Walls failure to
attend church as non-statutory aggravation. Rat her, the
prosecut or was rebutting the mtigation presented by the defense
and pointing out that there were numerous holes in the picture
presented of Walls’ chil dhood and devel opnment. There i s nothing
obj ecti onabl e about highlighting the gaps in mtigation and
counsel is not ineffective for recognizing this.

The prosecutor then turned to the aggravating circunstances
in this case. (T. VI 991). The prosecutor stated:

Frank Walls committed this offense after he had comm tted

the offense of the nurder of Ed Alger and this is -

there’s no question about this, not in your mnd. You ve

al ready rendered your verdict. You knowthat. This is a

doubl e murder. That means it is perm ssible for you to

find that this is an aggravating factor in this case. You
will, you have to, because you found that he killed Ed

Al ger first. He didn't kill Ann Peterson first. That’'s
the first aggravating factor.
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(T. VI 992). This is a correct statenent of the | aw and counsel
is not ineffective for failing to object when the prosecutor
correctly states the law or argues that the facts support a
particul ar aggravator. The trial court instructed the jury the
were free to consider or reject the aggravator. Thus, counsel
cannot be deenmed ineffective for failing to nmake neritless

obj ecti ons.
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| SSUE 11

DI D THE TRI AL COURT PROPERLY DENY AN EVI DENTI ARY
HEARI NG ON VARI OUS CLAI M5? (Rest at ed)

Wal | s asserts thetrial court inproperly denied an evidentiary
hearing on various clainms. These clains were cunul ative or are
refuted by the record. Thus, the trial court properly denied an

evidentiary hearing on these clains.

A. FAI LURE TO PRESENT AN EXPERT ON RI TALI N

Wal|'s asserts that his counsel was ineffective in failure to
present an expert on Ritalin. IB at 40. Walls’ hyperactivity
and use of Ritalin was presented to the jury. Walls clains that
Dr. Chandler did not place “sufficient enphasis” on the use of
Ritalin. The trial court correctly found this evidence to be
cunmul ati ve.

At the evidentiary hearing, the trial court addressed the
i ssue of allowing Dr. Breggin, the defense expert on Ritalin to
testify. (PCR IV 594-598). The trial court found that he was
qualified as an expert, but found that the expert in his report
did not disagree in any way with Dr. Chandler’s final diagnosis
presented at trial and his testinmony would, therefore, be
cunul ative to the experts’ testinmony at trial. (PCR IV 597).

This claimis refuted by the record.

B. FAI LI NG TO PRESENT LI FE HI STORY
Wal | s asserts that his trial counsel was ineffective for
failing to investigate and present additional mtigating

evi dence. Walls asserts that counsel was ineffective for
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failing to present his difficult birth, hyperactivity, chil dhood
ill nesses and mgraines to the jury and judge. Much of this
mtigating evidence was in fact presented. Walls clainms that
counsel shoul d have presented the mtigation evidence regarding
hi s bi pol ar disorder. Dr. Valentine, a psychiatrist who treated
Walls in Gulf Coast Hospital in 1985, testified in penalty phase
regardi ng his diagnosis of bipolar. (T. V. 824, 826-827). Dr

Val entine had prescribed lithium carbonate. (T. V. 828). Dr.
Hagerott testified that Walls was a bl ue baby who suffered from
decreased oxygen at birth and di scussed Wall s’ chil dhood fevers.
(T. V. 848). Dr. Hagerott testified regarding Walls’
hyperactivity starting in childhood. (T. V. 848). Counsel
cannot be ineffective for failing to do sonething that he, in
fact, did. Because the record conclusively rebuts this claim

the trial court properly denied an evidentiary hearing.

C. FAILING TO PRESENT EXPERT DRUG TESTI MONY

Wal|'s al so asserts that his counsel was ineffective in failure
to present a pharnmacologist to testify as to the effects of
illegal drugs and alcohol. 1B at 42. Walls, in his taped
confession, stated that he was not intoxicated at the tinme of
the crine. He stated that he had had “only three or four
beers.” (I1V 681). Walls told Dr. Chandler that he had only
tried marijuana once and did not drink much alcohol. (V. 866).
Moreover, Walls’ history of drug use was presented. Dr .
Hagerott testified regarding Walls “very strong history of drug

use including speed, cocaine, heroin, hash, marijuana and
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al cohol” and that his use of al cohol was “quite severe” (T. V.
849).

There is no deficient performance. Counsel presented Walls
hi story of drug use. Counsel is not ineffective for failing to
present an intoxication defense or mtigating evidence that his
client’s own confession and statenments to his doctors would
rebut . Cherry v. State, 781 So.2d 1040, 1050 (Fl a.
2000) (hol ding that trial counsel was not ineffective, at penalty
phase of capital nurder trial, by not presenting evidence of
nonstatutory mtigator that defendant was intoxicated at the
time of the incident because while defendant admtted to
drinking several beers, defendant's testinony at trial did not
indicate that he was intoxicated). Wills’ own confession
prevent ed that.Because the record conclusively rebut this claim
of ineffectiveness, the trial court properly denied a

evidentiary hearing on this claim

D. FAILING TO OBTAIN A PET SCAN

Wal | s al so asserts that counsel was ineffectiveinfailingto
obtain a Positron Em ssion Tonography (PET) scan to confirmt hat
expert’s testinony that was presented regarding organic brain
danmage. | B at 43.

At the evidentiary hearing, the trial court addressed the
def ense motion for a PET scan. (PCR Il 316-318; PCR |V 599).
The State relied upon its prior witten objection which cited
Bottoson v. State, 813 So.2d 31, 34 (Fla. 2002)(concl uding that

the trial court did not abuse its discretion when it denied
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Bottoson | eave to obtain a SPECT/ PET scan because the clai mwas
only speculative and Bottoson has not presented sufficient
particul ari zed need for the test citing Robinson v. State, 761
So.2d 269, 275-76 (Fla.1999)) and Rogers v. State, 783 So.2d
980, 998-99 (Fla. 2001)(holding that when considering whether
the trial court abused its discretion, this Court should
consider: (1) if the defendant established a particul ari zed need
for the test; and (2) if the defendant was prejudiced by the
trial court's denial of the notion requesting a PET-scan). (PCR
1 325). The trial court deferred ruling until after the
evidentiary hearing. Lead trial counsel, M. Loveless testified,
at the evidentiary hearing, that he was aware of PET scans had
di scussed the possibility of conducting a PET scan with his
mental health experts. (PCR 1V 629-631). Both his experts, Dr.
Larson and Dr. Hagerott, informed himthat a PET scan was not
necessary. (PCR IV 630). Co-counsel, Assistant Public Defense,
James Sewell, also testified that they discussed doing a PET
scan with Dr. Hagerott and she thought her test were sufficient.
(PCRI1V 698). A the close of the evidentiary hearing, the trial
court denied the request for a PET scan. (PCR IV 723-724).
There was no deficient performance. Trial counsel discussed
the matter with his experts who told himthat the test was not
necessary to establish brain damage and woul d not show anyt hi ng
nore than their neuropsychol ogical testing did. This trial was
held in 1992, prior to the wi despread use of PET scans. Brown v.
State, 755 So.2d 616, 633, n. 13 (Fla. 2000) (explaining that PET

scan was not w dely accepted until recently and still is not
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approved by the Food and Drug Admi nistration as a nedical
di agnostic tool). Counsel is not ineffective for failing to
present cutting edge science.

Mor eover, counsel’s performance was not deficient nor was
Wal | s prejudice because Wall s has not established that he has a
particul ari zed need for a PET scan. Rogers v. State 783 So.2d
980 (Fla 2001) (holding that defendant was not entitled to PET
scan on direct appeal unless he established a particularized
need for the test not nerely that an expert thinks that a scan
m ght be hel pful). Furthernore, Dr. Valentine, a psychiatri st,
who treated Walls in Gulf Coast Hospital in 1985, performed a
CAT scan on Walls. (T. V. 826). Nor is there any prejudice
The trial <court found that Wlls had an apparent brain
dysfunction and brain damage as a mtigator. The trial court

did not abuse its discretion in denying the PET scan.

E. FAILING TO MOVE FOR A LI FE SENTENCE

Wal | s next asserts that the Florida Supreme Court holding in
Walls v. State, 580 So.2d 131 (Fla. 1991) prevented him from
presenting the testinony of three nmental health experts who
woul d have testified regarding statutory mental mtigation. |B
at 44. Walls clains that these experts were uni que because they
exam ned him around the tine of the crinme and the prosecutor
crossed-exam ned the experts actually presented by pointing out
that they did not exam ne the defendant at the time of the

crine.
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In Walls v. State, 580 So.2d 131 (Fla. 1991), the Florida
Suprenme Court held that the State's inproper use of subterfuge
to obtain psychiatric informati on from defendant while he was
incarcerated prior to trial precluded use of such information at
trial. Correctional officer Vickie Beck was asked to conduct a
surveillance of Walls. She befriended Walls and she told Walls
t hat anything he told her would remain confidential. Beck took
detail ed notes of Walls’ statements and behavi or. The notes
were givento the state and its exam ning psychiatrists. At the
conpetency hearing, five experts testified, three experts found
Wal I's i nconpetent and two experts found that he was conpetent.
The latter two experts relied on Beck’s notes. The Florida
Suprenme Court held that due process was viol ated when the State
used this information at the conpetency hearing. The Walls
Court directed that any further nmental evaluations shall not
rely to any degree, directly or indirectly, on the information
obtained by Beck and that any such evaluations shall not be
conducted by the experts who previously received the i nfornmation
taken as a result of the police subterfuge.

Wal I s” waived this claimby asserting as error the adm ssion
of the experts testinony based on Beck’s notes. Walls sought a
new trial with new experts and therefore, he my not now
conplain that at his newtrial, his old experts were precluded

fromtestifying. This Court granted Walls the relief that he

sought .
Additionally, there is no prejudice to Walls. The
prosecutor’s cross-exam nation of Dr. Chandler, in which the
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prosecut or pointed out that he treated Walls’ years prior to the
crinme rather than contenporaneously with the crime, did not
depend on the holding in Walls |I. The prosecutor could have and
woul d have crossed on this matter regardl ess of the appell ate
court’s decision. Furthernore, defense counsel can easily rebut
this observation by the prosecutor by pointing out Dr.
Chandl er’ s diagnosis was made prior to the crine. This was a
pre-existing nmental condition, not one manufactured for trial.
Such testinmony is nore, not |ess, believable.

Counsel asserts that trial counsel was ineffective for not
moving for the inposition of a life sentence based on
prosecutorial m sconduct. First, there was no prosecutori al

m sconduct. The alleged error here is the exclusion of certain

experts in the newtrial. The prosecutor did not exclude these
wi tnesses, the trial court did. Mor eover, doubl e jeopardy
claims may not be prem sed on prosecutorial msconduct. The

remedy for prosecutorial msconduct is a new trial, not the
inposition of a life sentence. Such a notion would sinply be
deni ed. Doubl e jeopardy does not work that way. A defendant
nmust receive a life sentence froma fact finder to invoke the
protecti ons of double jeopardy. Sattazahn v. Pennsylania, 537
U.S. 101 (2003)(concluding that there was no doubl e j eopardy bar
to a new penalty phase after the first jury hung on the penalty
and, pursuant to a state statute, the judge inposed a life
sentence because there were no factual findings in favor of
“acquittal of the death penalty” by either the jury or judge).

No fact-finder ever found in Walls’ favor on the issue of life
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versus death in the death of M. Petersen. He was never
acquitted of the death penalty and therefore, cannot invoke
doubl e jeopardy principles. Trial counsel is not effective for
failing to file such a frivolous notion that conpletely fails to

acknow edge proper double jeopardy principles and precedent.
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MENTAL RETARDATI ON
Wal | s asserts that he is nentally retarded. IB at 47-49.
Walls is not nmentally retarded. The trial testinony established
his I Q as between 101 and 102 which is normal. Thus, the trial
court properly denied an evidentiary hearing on a claimrebutted

by the trial record.

The trial court’s ruling

The trial court denied an evidentiary hearing on this claim
findi ng:

The Court finds that Florida Statutes § 921.137 (2002)
does not apply retroactively.

(PCR Vol . Il 313).

Evi denti ary heari ng

At the evidentiary hearing, collateral counsel filed Atkins
v. Virginia, 536 U S. 304, 122 S.C. 2242, 153 L.Ed.2d 335
(2002), as supplenental authority and urged the trial court to
reconsider its prior ruling denying an evidentiary hearing on
mental retardation. (PCR IV 600-601). The State pointed out
that the trial record established that Walls was not retarded.
(PCR 1V 601). The prosecutor noted that the I Q test scores in
1980 were verbal of 94 and performance of 112 and in 1984 a 101
verbal and a 102 performance and that the | ower 1Q scores of 72
verbal and 75 non-verbal was after he was 18 years old and were
al so above the cutoff. (PCR 1V 601-602). The trial court denied
the requested relying in its prior ruling and also ruled that

the issue of nental retardation was “tried sufficiently and
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adequately before this jury” and the Court and even if the
statute is retroactive, the nental retardation claim was

“clearly refuted on the record.” (PCR IV 602).

Merits

In Atkins v. Virginia, 536 U S. 304, 122 S.Ct. 2242, 153
L. Ed. 2d 335 (2002), the United States Supreme Court held that
the Eighth Anmendnent prohibited the execution of nentally
retarded persons. The Atkins Court reasoned that the nentally
retarded, while not exenpt from crimnal sanctions, have
di m ni shed personal cul pability. The Atkins Court overruled its
prior holding in Penry v. Lynaugh, 492 U S. 302, 109 S.Ct. 2934,
106 L.Ed.2d 256 (1989). The United States Supreme Court in
Atkins left the definition of nmentally retarded to the States.
Atkins, 536 U S. at -, 122 S.Ct. at 2250 (stating “[a]s was our
approach in Ford v. Wainwight, with regard to insanity, we
|l eave to the States the task of devel opi ng appropriate ways to
enforce the constitutional restriction upon its execution of
sentences.”).

The definition of nentally retarded under Fl orida | aw has not
yet been established. The Florida statute prohibiting the
execution of the nentally retarded contains a definition,
however, the Florida Supreme Court has yet to adopt this
definition. § 921.137, Fla. Stat. (2002)(prohibiting inposition
of the death sentence upon a nentally retarded defendant and
establishing procedures for determ ning nental retardation).

The issue of the retroactivity of Atkins and the definition of
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mental retardationis currently pending in Florida Suprenme Court
in three cases. See State v. Thomas, SCO00-1092; State v. Burns,
SC01-166; and State v. MIler, SCO1-837.

Even if Atkins is held to be retroactive and the Court adopts
the statutory definition, Walls does not nmet the statutory
requi rements. The statute requires a showing of (1) that the
defendant’s 1Qis two or nore standard devi ations fromthe nean
score on a standardi zed intelligence test specified in the rules
of the Department of Children and Fam |y Services; (2) alack of
adapti ve behavior and (3) onset prior to eighteenth birthday.
Walls nust neet all three prongs. Wal s assert that he is
mentally retarded based on Dr. Hagerott’'s testinony and
therefore, the Eighth Anendnment prohibits his execution.
However, Dr. Hagerott testinmony regarding Walls® 1Q was
rebutted. Dr. Chandler, who had given Walls a series of nenta
health tests in 1984, approximtely three years prior to these
crimes, when he was approximately 17 years old, testified that
Wal I s had an average 1Q (T. V. 787-822). Dr. Chandler relied
on previously performed 1Q tests. (T. V. 793). Dr. Chandl er
reported that Walls’ 1Q was 101 and 102 on the Weschsler
Intelligence scale (V. 795). Dr. Chandler testified that Walls’
IQis “right in the mddle of the average range”. (T. V. 795).

Dr. Hagerott, who relied on the test that Dr. Larson perforned
after the crime, testified that, using the Wshsler Adult
Intelligence scale revised, Walls had a verbal score of 72 and
a nonverbal of 75 (T. 850-851). She testified that Walls was

borderline retarded. On cross-exam nation, she admtted that
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only person with scores below 70 are actually retarded and
Wal s’ score was above 70. (T. V 867-868).

Regardl ess of his adaptive behavior, Walls cannot neet the
first or third prongs. Walls’ I1Qat it |lowest is still above
the 70 cutoff and prior to his eighteenth birthday, his scores
were in the normal range. Thus, this claim refuted by the
record and the trial court properly denied an evidentiary
hearing. Bottoson v. Moore, 833 So.2d 693 (Fla. 2002)(rejecting

an Atkins claimwhere the evidence did not support the claim.
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CONCLUSI ON

The State respectfully requests that this Honorable Court

affirmthe trial court’s denial of post-conviction relief.
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