I N THE SUPREME COURT OF FLORI DA

CASE NO. SC 03-685

AMENDVMVENTS TO THE FLORI DA
RULES OF CRI M NAL PROCEDURE
AND THE FLORI DA RULES OF
APPELLATE PROCEDURE

COMMENTS OF THE ASSOCI ATI ON FOR RETARDED CI TI ZENS, SOUTH FLORI DA
REGARDI NG PROPOSED
RULES FOR DETERM NI NG A DEFENDANT
MENTAL RETARDATI ON AS A BAR TO EXECUTI ON

The Association for Retarded Citizens, South Florida (ARC)
is a not-for-profit organization dedicated to protecting the
ri ghts of Persons with Mental Retardation and citizens with other
devel opnental disabilities in our comunity. Founded in 1953 by
a small group of parents of individuals with nmental retardation
who recogni zed both the potential of their children and the need
for ensuring their rights, our m ssion has remai ned basically the
same for these past 50 years. W appreciate the opportunity to
provi de our coments to regarding inportant issue.

The ARC of South Florida supports the adoption of rules to
govern t he adj udi cati on of a defendant nental retardation in the

wake of Atkins v. Virginialandthe enactnment of section 921.137.

In sone respects, however, we are concerned that the proposed
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rules fail to adequately protect the rights of defendants wth
mental retardation. By delaying the determ nation of nental
retardation until after the guilt and penalty phase, the proposed
rules will endanger the trial rights of some of Florida s nost
vul ner abl e def endants. By permtting executions unless the
hei ght ened standard of “clear and convincing evidence” is net,
the rules will allow sone nentally retarded defendants to be
executed in violation of the Eighth Amendnent to the United
States Constitution.

Adefendant’sineligibility for capital punishnent shoul d be
determ ned at the earliest possible opportunity. If a defendant
is not eligible for capital punishnment due to nental retardation,
he or she should not be subjected to a capital trial. The
proposed rul e del ays the hearing to determ ne nental retardation
until after both the guilt and penalty phase jury trials.”’
At ki ns has made it clear that persons with nental retardation are
categorically ineligible for the death penalty. Del ayi ng the
determ nation hearing until the end of a capital trial wll have
t he uni ntended and unnecessary effect of burdening the rights of
t hese def endants.

The proposed rule will result in sone defendants with nental
retardation giving up their trial rights to escape the threat of

executi on. Unabl e to know whether or not the judge will find
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them categorically ineligible for the death penalty, these
def endants will inevitably plead guilty in exchange for a life
sentence. A pretrial determnation would allow all parties to
know t he maxi mum penalty before any pl ea agreenent is struck. |If
def endents with nental retardation may not be executed, neither
shoul d they be made to give up their rights to escape the threat
of deat h.

This is of particular concern because these defendents are
more |likely than others to be charged with crinmes they did not
commt. There is and has historically been a grave risk that
persons with nental retardation will confess to crinmes of which
t hey are i nnocent, arisk the Supreme Court recogni zed i n Atkins.
Enmpirical research has shown that these individuals are nore
likely than others to change their answers to please their
interrogators.® Sadly, South Florida knows this only too well.
Only this nonth, a man with nmental retardation who had fal sely
confessed to shooting a Broward deputy was freed after nore than
ten years in prison.” Timpthy Brown, a 15-year-old with an | Q of
56 gave a “confession” that was inconsistent with many of the

known facts about the shooting of Deputy Patrick Behan.® A
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federal district court freed M. Brown after another nman
implicated hinself in the crine.’

The case of Jerry Frank Townsend provi des anot her cauti onary
exanpl e. Detectives got the nentally-retarded Townsend to
falsely confess to some 20 nurders around the country.’
According to his lawer, M. Townsend pl eaded guilty to sonme of
t hese charges in order to avoid the death penalty.® DNA evi dence
exonerated M. Townsend after he spent 21 years in prison.’

The Court shoul d al so reconsi der the standard of proof to be
used in determning nental retardation. The “preponderance of
t he evidence” should be enployed. The Legislature adopted the
“cl ear and convinci ng” standard before Atkins was deci ded. After

Atkins, it is clear that the execution of a defendant wit h nent al

retardation violates the eighth anmendnent. The clear and
convincing standard wll not prevent all unconstitutional
executions. |If the standard is not changed, it will be possible

for the State to execute a defendant even though the greater
wei ght of the evidence establishes nental retardation so | ong as

a judge finds that the heightened standard of proof is not

sati sfi ed.
° ld.; Brown v. Crosby, 249 F. Supp. 2d 1285 (S.D. Fla. 2003).
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