I N THE SUPREME COURT OF FLORI DA

I N RE: AMENDVENTS TO )
FLORI DA RULES OF ) Case No. 03-685
CRI M NAL PROCEDURE )
AND FLORI DA RULES OF)
APPELLATE PROCEDURE )

ATTORNEY GENERAL’ S COMVENTS TO PROPOSED ADDI TI ON OF FLORI DA
RULES OF CRI M NAL AND APPELLATE PROCEDURE, RULES 3.203 AND
9.142; DEFENDANT’ S MENTAL RETARDATI ON AS A BAR TO EXECUTI ON

COMES NOW the State of Florida, by and through the
under si gned Assi stant Attorney General, and files the follow ng
comments in response to this Court’s Request for Comments on
April 28, 2003 in the above captioned cause and states:

Rul e 3.203; Nonfi nal cases!?

1. The definition of nmental retardation in this Court’s
proposed rule should be anended to be consistent with the
generally recognized definition accepted by nental health

pr of essi onal s. The DSMIV-TR? includes a requirenment that

! For purposes of clarity the State has addressed the
three different versions of Rule 3.203 as set forth by the Court
but has renunbered them 3.203 (1)- 3.203 (3). However, since
the three versions have substantial text in common, we also
recommend that the three rules should be reduced to a single
rule to enconpass the presentation of all clains of nental
retardation as a bar to execution. The remaining coments set
forth in this pleading have been included in an edited version
of the proposed rule and are attached as an exhibit to this
pl eading. Additions to the rule are in italics and are double
underscored. Deletions have been stricken through.
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“present” adaptive functioning be established and that the

measured performance is two or nore standard devi ations bel ow

the nmean score. The DSM IV-TR definition does not include
“general” in reference to the subaverage intellectua
functioni ng. Additionally, the proposed rule’ s inclusion of

soci al responsibilities in the definition of nental retardation
as a bar to execution is an inappropriate noral judgnent and is
inconsistent with any authoritative source. The practical
effect of this difference will be to insure that all death row
inmates automatically qualify as possessing a deficit in
adapative behavi or. Rat her, the focus for adaptive skills
should be Iimted to the defendant’s ability to presently neet
the standards of personal independence expected of his or her
age, cultural group, and conmunity which in the case of a death-
sentenced-i nmat e woul d be death row.

2. The contents of the Notice of Intent to Raise Mntal
Retardati on as Bar to Execution, whether at trial or when the
case is on appeal, should be expanded to require a good faith
basis, a statenent of relevant facts, nanmes and addresses of | ay
w tnesses relied upon to support the claim and a certificate
that a copy of the notice has been sent to the prosecuting
authority and the trial judge and, in cases on appeal, to the
Attorney Gener al

3. In cases where a remand is being requested fromthis



Court, it should be limted to cases where evidence of nmenta
retardati on has been presented below and the notion should
include an attached affidavit of an expert in support of the
good faith basis alleged in the notion.

4. The rul e should also set guidelines as to the m ni num
requirenments for the mental retardation experts. The expert
shoul d be a psychologist licensed in the State of Florida who
has a mninmum of three years of experience as an independent
pr of essi onal in the diagnosis and assessnent of nenta
retardation and/or three years of active crimnal forensic
experience. All expert exam nations should be videotaped for
revi ew,

5. To insure the tinely discl osure of mental heal th expert
reports, the provisions relating to the exchange of such
reports, should be nodified to require exchange no | ater than 10
days prior to the hearing required by the rule in the absence of
an order of the court.

Rul e 3.203;final cases

1. Florida Rule of Crimnal Procedure 3.851 provides the
necessary framework to review any properly raised collateral
claims, including nental retardation, in either an initial or
successive notion. A separate rule with inconsistent pleading
requirenents and tinme limts would only serve to confuse and

delay any litigation.



2. Mor eover, proposed Rule 3.203 (3) appears to create a
right to raise the claim where there may be none. Under Rule

3.851 any claim raised under Atkins v. Virginia, 536 U S. 304

(June 20, 2002) that has not already been filed, is not within
the one year tine limt and is, therefore, procedurally barred.
Additionally, nmental retardation clains raised under Rule 3.851
woul d be subject to denial based on other procedural bars, res

judicata and nonretroactivity. But see Dixon v. State, 730

So. 2d 265, 267-268 (Fla. 1999)(w ndow for seeking relief on
collateral clainms based on fundanmental change in the | aw begins
with decision giving a prior opinion retroactive application to
convictions and sentences that are already final.)

3. The proposed rule further conflicts with Rule 3.851 in
that it contenpl ates that experts shoul d be appoi nted and that an
evidentiary hearing should be had in all cases, wthout
consideration of the very real possibility that a prisoner may
not be able to nmeet the threshold pleading requirenments.?
Moreover, where this claim has already been the subject of an

evidentiary hearing consistent with this rule and relief has been

3 A defendant should be required to allege that he neets
the definition of nmental retardation which includes low IQ
present deficits in adaptive behavior and mani festation during
the period fromconception to age 18 to obtain any consi deration
of the claim According to Sheerenberger (1983), these el enents
of the definition of mental retardation were well accepted in
t he United States by 1900. See
http://ww. uab. edu/ cogdev/ nentreta. ht m See also Section
393.063(22) Fla. Stat. (1977).




deni ed, a defendant shoul d not be entitled to a second proceedi ng

under this rule. See Bottoson v. More, 833 So. 2d 693 (Fla.),

cert. denied, 123 S. Ct. 662 (2002) (Atkins relief not warranted

where Bottoson already was afforded a hearing on the issue of
mental retardation and the evidence did not support his claim)

4. Requiring this claimto be raised and revi ewed under
Rule 3.851 in all final cases properly provides the trial court
with the opportunity to reviewthe claimand summrily deny it if
it is factually or legally insufficient in conmbination with any
ot her properly raised clains.

5. This rul e shoul d provide that the clai mnay be asserted
in a properly filed Rule 3.851 notion and set forth the nental
retardation definition, expert qualifications, waiver and the
st andard of proof.

6. Finally, with regard to final cases, the proposed rule
fails to recognize that “final” cases covers a broad range of
procedural postures. The rule’ s 60 day deadline is appropriate
for prisoners anmending a currently pending notion or for those
bringing a new successive notion; however, in those cases where
the initial notion is not yet due, the rule should require the

issue to be included in a tinely filed notion under Rule 3.851

Rul e 9.142(c)

1. This addition to Rule 9.142 is unnecessary. The



creation of a new subsection 9.142(c) suggests or inplies that
a separate appell ate proceeding be instituted upon the denial of
a claim of nental retardation. This addition may lead to
confusi on and possi bl e delay. A defendant who obtai ns an adverse
ruling on his nmental retardation claimw Il be afforded appell ate
revi ew under Rule 9.142 (a) Procedures in Death Penalty Appeal s.
Rule 9.142 (a) explicitly governs appeal s seeking review of the
imposition of sentence or the denial of post conviction relief
wi t hout the need for any additions. [If this Court should order
a remand under Proposed Rule 3.203 (2)(g), jurisdiction could be
temporarily relinquished to allow such proceedings and then
briefing ordered as necessary.

2. The State’s right to appeal should also be included in
Rule 9.140 (C) (1), which enunerates rulings the State nmay
appeal. A provision should be added expressly permtting State
appeal s fromorders determ ning that the defendant or prisoner is
mentally retarded.

3. Finally, the stay of proceedings provisions should
expressly preclude the inposition of a sentence | ess than death,
during the pendency of a state's appeal of a finding that the
defendant’s execution is barred as a result of his nental
retardation. W thout this caveat, the state may be precluded
fromobtaining reviewif alife sentence is inposed prior to the

state’s time for seeking an appeal has run. See Wllianms V.




State, 595 So. 2d 936 (Fla. 1992) (holding that where defendant
al ready sentenced to life, the double jeopardy clause prevented
a new penal ty phase proceedi ng subj ecti ng defendant to a sentence

of death.)



CONCLUSI ON

VWHEREFORE, the State urges that this Court nake the above

recommended changes to proposed rules 3.203 and 9.142. in order

to clarify the procedures to be enployed in considering nental

retardati on as a bar

to execution.
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