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PRELI M NARY STATENMENT

Thi s proceedi ng involves the appeal of the Circuit
Court’s summary of denial of M. Raleigh’ s Mdtion for
Postconviction Relief. The nmotion was brought pursuant to Fla.
R Crim P. 3.850.

The follow ng symbols will be used to designate
references to the record in this appeal.

“R — Record on Direct Appeal to this Court.

“PCR” — Record on Instant 3.850 Appeal to this Court.

“PCT” - Record on Postconviction Transcri pt



REQUEST FOR ORAL ARGUMENT

M. Ral ei gh has been sentenced to death. The resol ution
of the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to
all ow oral argunment in other capital cases in a simlar
procedural posture. A full opportunity to air the issues
t hrough oral argunment woul d be nore than appropriate in this
case, given the seriousness of the clains involved and the
stakes at issue. M. Raleigh, through counsel, accordingly

argues that the Court permt oral argument.
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THE LOWER COURT ERRED I N DENYI NG MR. RALEIGH S
CLAIM THAT THE MENTAL HEALTH EXPERT DI D NOT
RENDER ADEQUATE MENTAL ASSI STANCE AS REQUI RED | N
AKE v. OKLAHOVA

THE LOWER COURT ERRED | N FINDI NG THAT DEFENSE
COUNSEL ADEQUATELY PREPARED THE MENTAL HEALTH
EXPERT

THE LOWER COURT ERRED I N FAI LI NG TO FI ND THAT THE
STATE VI OLATED MR. RALEIGH S RI GHT TO DUE PROCESS
BY PRESENTI NG FALSE EVI DENCE

THE LOVWER COURT ERRED I N FAI LI NG TO FI ND DEFENSE
COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO OBJECT TO
THE ADM SSION OF THE CO- DEFENDANT' S TAPED
STATEMENT I N VIOLATION OF SECTION 921.141(1),
FLORI DA STATUTES



ARGUMENT V: THE COURT ERRED BY DENYI NG THAT TRI AL COUNSEL
WERE | NEFFECTI VE FOR RECOMMENDI NG THAT MR
RALEI GH PLEA TO TWO COUNTS OF FI RST DEGREE MJRDER

Vi i

STATEMENT OF THE CASE AND FACTS

The Defense relies on the follow ng statenment of the facts

of this case, which is taken fromthe Florida Supreme Court’s

opi nion on direct appeal:

In the early nmorning hours of June 5, 1994,
while at the Club Europe in DeLand, Dom ngo
Figueroa told Raleigh that soneone had
sl apped hi s nother. Ral ei gh and Fi gueroa
confronted Douglas Cox and his brother and
while they were talking in the parking | ot,
Ral eigh’s nmther ran out of the Dbar
scream ng at Cox. Ral ei gh took his nother
to the car and returned to confront Cox.



After apologizing for his nother’s actions
and shaki ng hands wi th Cox, Ral ei gh obtained
guns from his hone. Ral ei gh and Fi gueroa
then drove to Cox's trailer.

Ral ei gh went to the door with a gun in his
hand and was told by Ronald Baker that Cox
was asl eep. Ral ei gh and Figueroa |left,
drove down a nearby dirt road, park, and
|ater returned to Cox's trailer carrying
guns. Ral ei gh wal ked to the end of the
trailer and shot Cox in the head three tines
at cl ose range. Fi gueroa and Ral ei gh shot
Tim Eberlin, Cox’s roommate, until their
guns j amred. Ral ei gh then beat Eberlin in
the head with the barrel of the gun until he
st opped screani ng. Ral ei gh and Fi gueroa
drove to Raleigh’s home where they burned
the clothes they wore during the nurders,
dunped the bullets into a neighbor’s yard,
and later hid the guns 1in a secret
conpartnent in Raleigh s Subaru. The police
went to Raleigh’s house that night and he
agreed to talk to them Ral eigh initially
denied his involvenent in the nurders, but
after bei ng told t hat Fi guer oa had
inmplicated him he taped a second statenent
admtting that he killed Cox and Eberlin.

On June 6, 1995, Raleigh pled guilty to two
counts of first degree nurder and the

penal ty

phase was conducted from August 8 to August
15, 1995. A jury unani nously recomended
the death penalty on each count. On

February 16, 1996, the trial court sentenced
Ral ei gh to deat h, findi ng t hat the
aggravating circunstances, (FN1) outwei ghed
the one statutory mtigating circunstance,
(FN2) and several nonstatutory mtigating
circumst ances. (FN3)

(FN1.) Aggravating circunstances:
(1) defendant was convicted of a
prior violent felony (Cox and
Eberlin); (2) defendant comm tted

2



Ral ei gh v.

appeal, Raleigh raised the follow ng issues,

the nurder while engaged in a
burglary (Cox and Eberlin); (3)
def endant conmmtted the nurder in
a col d, cal cul at ed, and
premeditated nmanner (Cox); (4)
def endant comm tted the nurder to
avoid arrest or effect escape
(Eberlin); (5) the nmurder was
especi ally heinous, atrocious, or
cruel (Eberlin).

(FN2.) Statutory mtigating
circunmst ance: Ral ei gh was ni net een
at the time of the crinme (8
921.141(6)(g), Fla. Stat. (1995)).

(FN3.) Nonstatutory mtigating
factors: def endant (1) was
intoxicated; (2) is renorseful;
(3) pled guilty; (4) offered to
testify agai nst codef endant
Fi guer oa; (5) coul d probably
adjust well to prison life; (6) is
a good son and friend to his
not her; (7) is a good brother; (8)
is a good father figure to ex-
girlfriend s daughter; (9) was
born into dysfunctional famly;
(10) did not know who fathered
him (11) attenpted suicide; (12)
has | ow self-esteem (13) suffers
froman adjustnment disorder and is
anti-soci al ; (14) uses poor
j udgnment and engaged in inpulsive
behavior; (15) is a follower.

State, 705 So. 2d 1324, 1326-27 (Fla

Fl ori da Suprene Court:

VWhet her the trial
to instruct

1997) .

court erred by (1) failing
the jury on the “no significant
history of crimnal activity”: statutory

On

as framed by the



mtigator; (2) instructing the jury on the
“pecuni ary gain” aggravator: (3) failing to
give the requested instruction on the
“.cold, calculated, and preneditated: (CCP)
aggravator; (4) dismssing a jury over
defense objection, where there was no
showi ng that the juror could not be fair;
(5) finding the “during the course of a
burgl ary” aggravator; (6) finding the “avoid
arrest” aggravator; (7) finding the CCP
aggravator for Cox’s nurder; (8) finding the

“hei nous, atroci ous, or cruel” (HAC)
aggr avat or for Eberlin’s mur der ; (9)
rejecting the “under substantial dom nation
of anot her” statutory mtigator; (10)

rejecting the “no significant history of
crimnal activity” statutory mtigator: (11)
giving only “some weight” to the “renorsefu

and cooperative wi th aut horities”
nonst at utory m tigator; (12) rejecting
Figueroa's |life sentences as a nonstatutory
mtigator; (13) giving “little weight” to
Ral ei gh’s voluntary intoxication; and (14)
sentencing Raleigh to death, because death
is disproportionate.

Ral eigh v. State, 705 So. 2d at 1327 n. 4.

On March 23, 1998, the Suprenme Court issued its Mandate,
affirm ng Defendant’s conviction and sentence. See Ral eigh v.
State, 705 So. 2d 1324 (Fla. 1998). On Novenmber 20, 1998,
attorney of record, Christopher DeBrock, of Capital Coll ateral
Regi on Counsel-M ddle, filed a Mtion to Vacate Judgnent of
Convi ction and Sentence with Special Request to Anmend. On
January 12, 1999, the Court ordered the State to respond to the
not i on. In their response, filed March 26, 1999, the State

argued that the notion was legally insufficient. On January 19,



2001, new counsel, Kenneth Malnik, filed an Anended Modtion to
Vacate Pl ea, Judgnent of Conviction and Sentence. On February
26, 2001, the State filed its Response to Defendant’s anmended
nmotion, and on April 4, 2001, Defendant filed his Reply to the
State’s Response. On August 2, 2001, a Huff hearing was hel d.
Huff v. State, 622 So. 2d 982 (Fla. 1993). At the concl usion of
the Huff hearing, and based on argunents presented therein, the
Court granted Defendant an evidentiary hearing on clains
(1),(3),(4),(6),(9), and (11). Subsequently, on August 9, 2001,
the Court entered an Order denying Defendant any relief on
claims (5),(7),(8),(10),(12),(13), and (14), but added claim(2)
to the list of clainms to be heard at the evidentiary hearing.
The evidentiary hearing was held February 24 - 26, 2003 at which
time the Court heard testinmony fromDr. Ernest Bordini, Ms. Lisa
Wley, Attorney M chael Teal, Attorney Elizabeth Bl ackburn,
Att orney Janes Al exander, and Attorney Janmes Cl ayton. Defendant
did not testify.

An Order denying claims (1),(2),(3),(4),(6),(9), and (11)
was entered on March 24, 2003. A Notice of Appeal was filed on

April 14, 2003.



ARGUNVENT |

THE LOWER COURT ERRED |IN DENYING MR

RALEIGH S CLAIM THAT THE MENTAL HEALTH

EXPERT DID NOT RENDER ADEQUATE MENTAL

ASSI STANCE AS REQUI RED | N AKE v. OKLAHOVA

M . Ral ei gh argued in the Lower Court that he was denied his

rights wunder the federal <constitution to a professional,
conpetent, and appropriate nmental health evaluation for use in
the aid of his defense. Def ense counsel failed to obtain a
pr of essi onal , conpet ent, and appropriate nental heal t h
eval uati on. Counsel further failed to provide the background
mat eri al necessary for an adequate and appropriate eval uati on.
Ake v. Okl ahomm, 470 U.S. 68 (1985); Mdirgan v. State, 639 So. 2d
6 (Fla. 1994) Wth nental health at issue, counsel has a duty to
conduct a thorough investigationinto his client’s nental health
background, see O Callaghan v. State, 461 So. 2d 1354 (Fla

1984), and to assure that the <client is not denied a

pr of essi onal and professionally conducted ment al heal t h

evaluation. Cowey v. Stricklin, 929 F.2d 640 (11t" Cir. 1991);
Mason v. State, 489 So. 2d 734 (Fla. 1986); Muuldin v.
Wai nwright, 723 F.2d 799 (11t Cir. 1984). M. Raleigh’s

argunment is that his nental condition was not adequately

devel oped during sentencing in establishing (a) statutory



mtigation factors; (b) statutory aggravating factors and (c)
myriad non-statutory mtigating factors. Dr. Ernest J. Bordini,
a clinical forensic neuropsychol ogist, reviewed records,
exam ned M. Ral eigh, and testified at the subsequent
evidentiary hearing and found nunmerous areas of om ssion in the
prior psychol ogi cal / neuropsychol ogi cal eval uati on perforned by
Dr. Janes Upson, Ph.D.

The Lower Court’s rulings speak to two areas. First, the
Court proffers that this claimis procedurally barred. However,
the Court rules on the merits. Second, the Court finds that Dr.
Bordi ni nmerely repackages Dr. Upson’s findings and although Dr.
Bordini’s evaluation may be packaged better, it does not make
Dr. Upson’s eval uation inadequate. On both rulings, the Lower
Court erred.

Dr. Bordini was qualified as an expert in Neuropsychol ogy
and as a Forensic Psychol ogi st. As explained in the Lower
Court’s findings at R 592-593, Dr. Bordini testified that he
met with M. Raleigh three tines to conduct his testing. He
interviewed M. Raleigh’s nother, Janice Figueroa and revi ewed
a history which included Dr. Upson’s records, his report,
depositions, and testinony; Defendant’s deposition, testinony,
and statenments; statenents from Ronal d Baker and Andy Bennett

(girlfriend) plus their testinony; Janice Figueroa’s deposition,



testimony, and statenents (spoke to her as well); Dom ngo
Figueroa’ s statenent; deposition of Dr. Reeves, the Medical
Exam ner,; a letter sent to Donna Stewart; nedical records from
West  Volusia Menorial Hospital; and Joseph MIller’s court
testi nmony.

Dr. Bordini testified that M. Ral eigh did not know who his
natural father was, yet he suspected that his father was his
mat ernal uncle; his momwas fifteen (15) years ol d when she gave
birth to Defendant; he wi tnessed physical abuse and was sexually
abused hinself, as early as age four; he felt alienated fromhis
stepfather; he wi tnessed his stepfather abuse his non he used
drugs and al cohol, and huffed freon; attenpted suicide; had
bi sexual feelings; and dealt drugs. The Lower Court continued
at R 593 that according to Dr. Bordini, Defendant’s nom Janice
Fi gueroa, relayed that there was a fam |y psychiatric history of
anxi ety disorder, depression, substance abuse, and incestuous
rel ati onshi ps; that two of her sisters have panic attacks; she
and anot her sister have been diagnosed wi th depression; other
menbers suffer from alcoholism and depression; an uncle
comm tted suicide; and one brother is on disability for paranoid
schi zophrenia. Ms. Figueroa al so descri bed Def endant as nai ve,
seen as a famly joke, and easily influenced or mani pul at ed.

Dr. Bordini adm nistered the MWI test to Defendant which



reveal ed el evations across several scales, indicating a broad
range of features and nultiple diagnosis. The scal es showed
evaluation in terms of synptonms relating to post-traunmatic
stress disorder; elevation on scale of depression; high
el evation on the border line features scale; high score on the
schi zophrenia scale; slight elevation, not in the clinical
range, on the antisocial personalty feature; and marked
el evation on the suicide scale. He also adm nistered a second
test, Trauma Synptom I nventory, and Def endant obtai ned el evated
scores on all the scales;, including depression and anxious
noods, di sturbances and sense of identity, sense of control, and
i mpai red feelings of self-reference.

Dr. Bordini al so conduct ed sonme neuropsychol ogi cal testing.
Dr. Bordini first noted sone frontal |obe difficulties, but he
did not elaborate. Using DSM IV, Dr. Bordini nade a diagnosis
of Defendant. As to Axis I, he noted cognitive disorder not
ot herwi se specified, which he described as neuropsychol ogi cal
dysfunction directly related to developnental factors, and
frequent freon inhalation, a commnication disorder not
ot herwi se specified, depression, posttraumatic stress disorder;
and an anxi ety di sorder not otherw se specified. As to Axis |1,
he noted borderline personality disorder; dependent personality

di sorder (subserves his needs to others); and features of



anti social personalt8y disorder. As to Axis IIIl, Dr. Bordini
noted that Defendant had chronic hip and hand pain.

In reference to statutory mtigators, Dr. Bordini indicated
that Defendant was under extreme nental or enotional
di sturbance, extreme duress or substantial dom nation of
another, his capacity to appreciate the crimnality of his
conduct or to conformhis conduct to the requirenments of | aw was
substantially inpaired (Defendant did understand he was killing
soneone, did appreciate the crimnality of his conduct, but had
less time to reflect during the second killing), and Defendant
was only nineteen (19) years old at the tinme of the nurders.

Dr. Bordini also testified that he did not find Defendant
to be nmentally retarded; Defendant had a 98 1Q Defendant
adm red Dom ngo, and may have even had sone feelings for him
Def endant’ s nenory was inpaired from al cohol; Defendant relies
upon visual information nore than | anguage, i.e. gives visua
signals nore wei ght; and Defendant was drinking heavily on the
ni ght of the nmurders (approx. 3-4 drinks per hour).

The Lower Court’s Order indicates Dr. Bordini testified as
to Dr. Upson’s failures. The Lower Court characterized these
failure at R . 593:

(1) Dr. Upson was unaware of critical famly
hi story and witness statenments, (2) failed
to adequatel y under st and Def endant’ s

behavi or before the nurders; (3) did not

10



have enough i nformation about dom nation to
adequately testify to it; (4) erred by
failing to work wth a diagnosis; (5)
adm ni stered and scored the MWI test wong
(Dr. Bor di ni could not replicate the
results); (6) failed to adm nister a fornal
menory test; and (7) he failed to fully
expl ore t he effects of al cohol on
Def endant’ s judgnment and notor function on
the night of the nurders.

The Lower Court summarily dism sses these failures and
i nstead suggests that Dr. Bordini’s evaluation is just better
packaged.
Dr. Bordini’s explanation of Dr. Upson's deficiencies |eads to

the conclusion that Dr. Upson’s eval uation was inadequate.

DEFI Cl ENT CLI NI CAL | NTERVI EW

Q And what is that opinion with respect
to Dr. Upson’s conduct of the clinical
interview of M. Raleigh?

A | think there were sone critical areas
in the history that Dr. Upson was not
aware of, and sone critical areas in
terns of W tness statenments about
Bobby’s state of mnd and actions and
behavi ors that he was not aware of. |
don't think he - 1 think his own
testinmony indicated that he felt he
didn’t have enough information about
dom nation to testify adequately wth
respect to that aspect of mtigating
ci rcunst ances.

There was sone failures in terns of

foll ow-up questioning in terms of
hi story of depr essi on, fam ly

11



psychiatric history. There was a
failure to adequately understand M.
Ral eigh’s behavior and psychiatric
state in the days prior to the crine.

And what’'s the significance, in your
opi ni on, assum ng that Dr. Upson didn't
do that, what’'s the deficiency in not
expl ori ng behavior in the days |eading
up to the incident?

Well, one of the things that’'s a little
bit hard to explain is that Dr. Upson
initially indicates that he was not
working with a diagnosis. That’ s not
according to Florida standards in terns
of any patient that we see, it’s al npst
required that he have a diagnostic
formul ati on. To formulate that
di agnostic fornul ati on, the famly
psychiatric history would cue himas to
what types of things to inquire further
about. There's sonme famly history of
psychosis, there’ s question of, you
know, anxiety disorder, and so forth.

There’s a question of how severely
depressed he is and his famly’'s
predi sposition to depression that is
rel evant.

So, certainly, one of the things when
we're trying to under st and a
def endant’ s nental state at the tinme of
the crime, asking about the days prior
to or afterwards can be very revealing.
You | ook for consi stenci es and
i nconsi stenci es. Oftenti nmes, t he
def endant can be notivated to tell you
a different story on the day of the
crinme for sel f-serving pur poses.
They’'re usually |ess sophisticated as
to sort of know ng how to respond about
the days prior to, and so forth. And
what you’ re | ooking for his patterns of
behavi or and the nmore consistent the

12



(PCT 63-65)

patterns ar e, you know, as an
eval uator, the nore weight or the nore
conpet ent you could be in your
concl usi ons. So understanding those
facts is very critical to formulating
t he opi ni on.

DEFI Cl ENCY I N TESTI NG

Do you have an opinion as to whether
there were any deficiencies in Dr.
Upson’s neuropsych exam nation and
findings of M. Raleigh?

Yes.
Can you tell the Court what they are?

Cbvi ously, we discussed the problem
with the MWPI in terns of it seens to
not be scored correctly, which is one
of the tests that we primarily rely on
in terms of confirm ng our inpressions
about the depression and anxi ety and so
forth. Clearly, there is sonme concerns
about the potential of Bobby having
menory deficits because of his history.
| can’t understand, though, Dr. Upson
did do a nunber of neuropsychol ogi cal
tests, he didn't do any formal nenory
tests, which I think is a significant
deficiency and doesn’'t allow him to
speak to whet her Bobby has an ammestic
di sorder or not.

And when a say ammestic disorder, what
does that nmean?

It’s a word for nmenory probl ens.

And in this case did you nake di agnoses
under DSM | V.

| did.

13



(PCT 88, 89)

DEFI Cl ENCY | N REVI EW NG COLLATERAL DATA

Q Did you find any deficiencies wth
respect to whether Dr. Upson gathered
enough material to even formulate an
opi ni on?

A He apparently had asked for sone
mat erial that he didn't receive.

Q Ckay, you don’t know for a fact whet her
he received it or not, that's what he
rel at ed?

A That’s what he testified to, correct.
And there clearly was material that had
to do with wi tness statenents. You
know, one dramatic exanple the w tness
statenment of his waving the gun to his
head. Ot her statenments about Bobby
slurring his speech or acting like he's
wired while he's outside of t he
trailer, clearly, you know, speak to
his state of m nd and what was goi ng on
at the tine. | can’t see any reason
not to, you know — it’'s unfathomable
not to review those records. (PCT 65)

These failures and om ssions deprived M. Raleigh of
substanti al evidence relevant to the outconme of M. Raleigh's
penalty phase. Most disturbing is the | ack of discussion of Dr.
Upson’s testinmony by the trial court in its Sentencing Order.
Dr. Upson is barely nmentioned. Dr. Upson’s mnimal inpact on
the Court’s decisions is reflected in its findings wthout

mention of Dr. Upson; although it is his testinmony which the

14



Court uses to make these findings:

“The Court finds three aggravating factors
have been established beyond a reasonable
doubt. One statutory mtigating factor, the
age of the Defendant, has been reasonably
establ i shed. Several non-statutory factors
were al so established.

The Statutory mtigator of the Defendant’s
age is not entitled to nmuch weight. The
non-statutory mtigators of the Defendant’s
guilty plea, offer to testify, and renorse
are entitled to sone wei ght and
consideration. The remaining non-statutory
mtigators are entitled to little weight.”
(R 731)

The Lower Court in its evidentiary hearing order cites a
nunber of cases , Asay v. State, 769, So. 2d 974, 986 (Fla.
2000); Jones v. State, 732 So. 2d 313, 320 (Fla. 1999);
Rut herford v. State, 727 So. 2d 216, 224 (Fla. 1999); Rose v.
State, 617 So. 2d 291, 293 (Fla. 1993); Sireci v. State, 502 So.
2d 1221; Jones v. State, 2003 W. 297074 at page 6 (Fla. February

13, 2003) to justify as adequate the work of trial counsel and
t he psychol ogist. (PCR 594) These cases will first be exam ned
with respect to the quality of work of trial counsel and the
mental health experts. Second, these cases will be exam ned
with respect to the quality of the postconviction nmental health
m tigation.

This Court, in Asay v. State, 769 So. 2d 974 (Fla. 2000)

ruled in citing as one of the reasons that penalty phase counsel
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reasonably relied upon Dr. Vallely's report:

“Dr. Sultan, a clinical psychologist who
testified for Asay at the evidentiary
hearing, testified that the results of the
psychol ogical tests she adm nistered were
not inconsistent with the results garnered
by Dr. Vallely and a conpetent psychol ogi st
coul d have reached Dr. Vallely’'s diagnosis.”
ld. at 986.

In the instant case, Dr. Bordini testified at great |ength

that he could not replicate Dr. Upson’s test results | eading him

to the conclusion that Dr. Upson’s test results were

i nval i d.

(PCT 80, 81) In addition, Dr. Bordini criticized Dr. Upson’

wor k, because Dr.

fundamental to a psychol ogi cal eval uation. (PCT 64)

The Court, inits Order cites Rose v. State, 617 So.

293 (Fl a.

Upson failed to make a diagnosis which is

2d 291,

1993). A close reading of Rose reveals a mgjor

di stinction between this case and Rose.

“There is no suggestion that Dr. Slomn
i gnored “cl ear indications” of nmental health
problems. We note that Dr. Krop initially
concluded that Rose did not suffer from
brain damage. Only after he performed nore
testing at Dr. Fox's suggestion did Dr. Krop
conclude that the evidence suggested that
Rose suffers from mnimal brain danmage.

Furt her, Rose present ed no evi dence
indicating that Dr. Slom n’s exam nati on was
i nsufficient. Neither of +the defense’s

mental health experts expressed an opinion
on the sufficiency of Slom n’'s eval uati on of
Rose. They nmerely reached different
conclusions than Slomn. The fact that Rose
has now obtained a nental health expert
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whose diagnosis differs from that of the
defense’s trial expert does not establish
t hat t he ori gi nal eval uati on was
insufficient.” 1d. at 295

Unli ke any of the cases cited by the Lower Court and
addr essed above, here, Dr. Bordini, testified as deficiencies of
the prior exam ning expert.

This Court has | ong recogni zed that relief should be granted
where evidence offered 1in postconviction proceedings 1is
qualitatively and quantitatively greater than offered at trial.

In State v. Lara, 581 So. 2d 1288 (Fla. 1991), this Court
affirmed a Dade circuit court’s grant of penalty phase relief to
a capital defendant where the defendant presented at an
evidentiary hearing evidence that, as the State conceded i n that
case, was “quantitatively and qualitatively superior to that
presented by defense counsel at the penalty phase.” ld. at
1290. Here the quality of evidence presented at the evidentiary
hearing is far superior to that adduced at trial. The | ower
court erred by not considering the “totality of available
mtigation — both that adduced at trial and the evidence
presented at the evidentiary hearing.” See WIllianms v. Tayl or,
120 S. Ct. 1495, 1515 (2000).

This Court in Asay addressed the quality of the

postconviction nmental health testinony:
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“The mtigation presented at the evidentiary
hearing is of a qualitatively | esser caliber
than in other cases where this Court found
t hat counsel rendered i neffective assi stance
for failing to present nment al heal t h
mtigation. Id. at 987

Unli ke Asay, Appellant submts that the nental health

mtigation presented at the evidentiary hearing is of conparable
qualitative caliber to where relief has been granted. |In order
to reach this conclusion, it is necessary to conpare Dr.
Bordini’s testinony to Dr. Upson’s testinony on critical points.

Unli ke Dr. Upson, who provided no diagnosis, Dr. Bordini
di agnosed M. Raleigh with borderline personality disorder.
First, Dr. Bordini gave a detailed description of borderline
personal ity di sorder

A Borderline personality disorder is one
of the nore disruptive of the behavior
di sorders that involve inpul se control
From a psychol ogi cal st andpoi nt,
psychiatric standpoint, it’s a disorder
which is one step above schi zophreni a.
The person has sonme capacity for
deconpensati ng under stress and to sone
brief psychotic reactions. But it is
also characterized by 1issues that
involved nood control in ternms of
lability, anger, sense of self and
identity. Ot her features that are
common with that are substance abuse,
self-mutilative behaviors. It’s very
common  but difficult to treat a
psychiatric disorder. It’s very
oftenti mes associated with an abusive
famly history.

18



(PCT 97-24-98-11)

Then Dr.

di agnosi s:

A

Bordi ni thoroughly explained the basis for

Bobby has mul tiple synpt ons of
borderline personality disorder. You
have some historical risk factors in
terms of abuse and inconsistent, early

famly setting. You have the sexua
abuse itself. You have, behaves very
consi stent. He has a very poor sense

of identify, he is confused as to who
he is and what he wants to do, whether
it’s occupation, whether it’s his drug
deal i ng, whet her it’s his sexual
identity. It’s really a nunber of
different areas for him

He clearly has sone enotional debility.
One of the things that | observed when
| first saw him was that he tends to
sort of have this sort of, at tinmes he
can be very tearful and choked up,
anxi ous, and just profoundly depressed
and guilty. And other tinmes he can be

kind of giggly. So you see this
affective lability, you know, when you
j ust observe hi m You know,

descriptions of his behavior, you know,
around the time of the crime, he is
depressed at times, he is acting silly
and thinking he’'s flirting. You see a
ot of his affective lability.

The history of self-cutting is classic,

I mean, it’s a very frequently
associ at ed synpt om | mpul si ve
behavi or, substance abuse, | nmean, he
just has mnultiple synptons. If you

just go through the history it’'s pretty
clear that he neets the criteria.

(PCT 99-3-100- 1)
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Unli ke Dr. Upson who briefly opined that al cohol may have
had some neuropsychol ogi cal inmpact on M. Raleigh. (R 1304 &
1317) Dr. Bordini was accepted as an expert in the area of
subst ance abuse assessnent and treatnent. (PCT 15) Dr. Bordini
has attained proficiency in exams and had done professiona
eval uations in substance abuse. (PCT 14)

Dr. Bordini testifiedthat, based on his interviews with M.
Ral ei gh, Janice Figueroa and a review of wtness statenents,
that Dr. Bordini conservatively estimted that M. Ral ei gh drank
18- 24 standard doses of al cohol between 8 and 2:30 a.m (PCT 70)

Dr. Bordini testified in great detail concerning indicants
of i npairnment:

A There is a |l arge nunber of indicants of
i mpai rment. There is discussions that
were described by witnesses while he’s
in the club where he's slurring his
speech, or his balance is off. He' s
engagi ng i n behaviors that are atypical
of him such is dancing nude on the
por ch. He i's behavi ng very
erratically, confused at tines as to
sort of what’'s going on in ternms of the
situation with his nomand Dougl as Cox.

He is passing out a couple of tinmes
during the course of the evening. He's
havi ng some bl ackouts. W tnesses, when
he goes and talks outside of the
trailer before they go back, described
him as appearing wred, his being
extrenely tal kative and ki nd of
possi bly somewhat uninhi bited.

He’'s behaving recklessly: he hands a
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firearmto sonebody he doesn’t know, he
aims it at hinself, he —

Q When you say he ainms at hinself, he
poi nts the gun at hinsel f?

A From what one of the w tnesses says, he
held — he pointed the gun at hinself
and actually cycled a round, which is
kind of a scary thing to do. Agai n,
showi ng very inpaired judgnent. | do
believe that the witness statenents at
the time indicated that, you know, his
speech was affected.

(PCT 70-22-71-20)
Dr. Bordini testified on gaps in M. Raleigh’s nmenory as a
result of alcohol inpairnment:

A He seens to have sonmewhat of a gap
bet ween sort of leaving the club and
going to the house. Another bit of a
gap on the ride out there. He has a
gap from after he started beating Tim
to the end of that. He has sone nenory
| oss for things that Dom ngo may have
said to him

In fact, | recall his being sonmewhat
agi tated when we had a di scussi on about
when he was initially interviewed by
the police officers who asked hi m about
what had happened that night. He had
not asked for an attorney yet and he
was descri bing what was happeni ng and
sonme of his responses were that he
didn’t renenber and he felt they becane
somewhat abuse toward him because of
that. But he felt he honestly couldn’'t
remenber. He was telling themthat and
that’ s when he asked for his attorney.

(PCT 72-1-15)
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However, Dr. Bordini’s nost significant testinony concerning

M. Raleigh’s

I mpairment was to explain alcohol

pertaining to M. Raleigh.

(PCT 73-11- 16)

A

Yes. He indicated that he was
consum ng, you know, 16 to 18 drinks an
eveni ng, which, you know, again, that
amount of al cohol wusually would, you
know, approach a lethal dose in terns
of al cohol intoxication. It would kil
about 50 percent of people, so that’'s a
pretty high tol erance.

t ol erance

Dr. Bordini testifiedthat judgnent is inpaired before notor

functi on.

of the tri al

of al coho

Q

court

(PCT 73) In addition, Dr. Bordini refuted

on M. Raleigh.

So with respect to his behavior, even
t hough that, even though he appeared,
froma notor standpoint, to be able to
do t hi ngs: shoot, wal k, gi ve
directions, does that indicate that he
wasn’t inpaired?

No. | think it’s a common |ay m stake
in ternms of backward reasoning. He did
this, so, therefore, he could not have
been i ntoxicated. But, you know, al

you have to do is | ook at the newspaper
and have accounts of, you know, people
t hat were found wi th high bl ood-al cohol
levels and did not get into an
accident. You know, we have peopl e who
stand on top of cars, surf down the
hi ghway while on top of a car, which

requires an incredible anount of
bal ance and coordi nation, and they do
this while intoxicated. Sonme get
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killed, but there are sone who nade it.

And, again, I was involved wth
eval uating people for the Physician
Recovery Network or inpaired nurses. |

can't tell you how many stories of
peopl e who, when intoxicated, could
perform very intricate surgery. It’s

backward reasoning to say because they
could do it they were not intoxicated.

That doesn’t nmke sense. Is it safe?
s it bad judgnment? Cbvi ously, it’s
not safe and it’'’s extrenely bad
j udgnment .

(PCT 74-6-75-3)

A car ef ul

reading of Dr. Upson’s testinony relates that he

never clearly related M. Raleigh' s deficits to show what i npact

if any those deficits had on the crine. Dr. Bordini gave a

detailed explanation of the inpact of M.

neur opsychol ogi cal deficits on the crine.

Q

Specifically, the deficits that you
di scovered, what inpact, if any, would
t hey have had on this crine?

M. Raleigh does have sone nmenory
deficits. There were not tested by
M. Upson. This really has, you know,
sone bearing on how believable his
report that he doesn’'t renmember some
things are. He has sonme communication
skill deficits, he has sonme | anguage
processi ng deficits. For exanple, he
has difficulty in following nulti-step
commands in terns of understanding the
grammar and how it’s related to that,
which is kind of a receptive type of
| anguage difficulty. That can cause
him to get confused as to what people
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are saying to him And | think also,
inportantly, he has some evidence of
sone difficulties in frontal |obe in
ternms of —

When you say frontal |obe, what does
t hat nmean?

The frontal lobe is the area of the
brain that is nost devel oped rel ative
to the rest of the brain weight in man.
There are two | arge | obes that kind of
go all the way from al nbst the center
of your brain forward. They’' re
considered to be very appropriate, very
inportant in ternms of functions that

i nvol ve i nhi biting behavi or,
controlling enoti on, pl anni ng and
or gani zi ng, starting and stopping

behavi or. Dr. Upson did note that he
had a little bit of a separation on one
of the tests, which is a sign of
frontal 1obe difficulties. And we
found additional evidence of that on
our exani nati on.

You indicated that he had problenms
maybe with cues, taking cues. Can you
relate that to his interpretation of
Dom ngo

noddi ng?

Yes. Bobby has a big split between his
verbal 1 Q and his performance 1 Q \What
that means is that he is nore likely to
take i nformati on and process it better,
and relies upon visual informtion nore
t han | anguage. Psychol ogi sts and
attorneys, and so forth, are l|argely
| anguage based, we can tell argunments
about definitions and things |ike that.
Soneone who IS primarily ri ght
hem sphered is going to take things in
and kind of process them in a way
that’s nore visual in nature. In termns
of that incident in terms of the
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Dom ngo giving him a nod, to Bobby,
that’s the equivalent of a — (PCT 85-
86)

Q Specifically, assum ng t hat \V/ g
Ral eigh’s telling you the truth in
terms of his perception of that nod
how does his relative deficit inpact
the way he i's processi ng t hat
i nformation?

A M . Ral ei gh, because of his deficit, is
likely to interpret visual signals and
wei ght those nore heavily possibly than
ver bal signals.

Q So that - okay, so that conpared to
sonebody who mght be relying on a
| anguage to tell them to do sonething,
he can interpret a nod as that
sonet hing to do?

A He would rely nore heavily on a visual
si gnal probably.

Q And with respect to the fact that M.
Ral ei gh has given nultiple statenments
in this case, you have read those
statenments, what inpact would his
menory deficits have upon his ability
to recount what happened to him that
eveni ng?

A Looking at the pattern of his nmenory
difficulties, he does show a potentia
to get confused about t hings he
recal ls
(PCT 87, 88)
Dr. Upson di d not address statutory mtigators in his report

or direct exam nation.(PCT 190, 191) Instead, Dr. Bordini gave a

conprehensi ve expl anation of why M. Raleigh met the mtigator
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of whether the capital felony was committed while the

was under

di st ur bance.

the influence of extrenme mental or

Dr. Bordini’s conclusions were based on

def endant
enoti onal

a through

clinical interview of M. Raleigh and his nother of events

|l eading tup to the hom cide as wel

Wi tness statenments:

A

A

| did feel it was an indication based
upon his pleas for assistance in the
period of time prior to the nurders
hi s episodic disorientation —

When you say episodic disorientation,
what do you nmean by that?

He woul dn’t know where he was at tines,
woul dn’t know what he was doi ng.

(PCT 106- 23-107- 4)

Q

Ckay. You talked about episodic
di sorientation. Were there other
behavi ors or things that indicated he
met the statutory mtigator?

Thank you. Subj ective distress,
i ncreased cognitive disturbance -

When you use — | know those ternms may
have nmeaning - when you use the term
“subjective distress”, what do you
mean?

He was very depressed and anxious,
severely so. He essentially felt he
was losing his mnd in the days prior
to the evaluation. He felt he couldn’'t
manage his own checkbook, he couldn’t
keep track of where he would wake up
when he was intoxicated. He had fears
t hat he would end up dead. That is a
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great deal of distress.

Cogni tive disturbance, he coul dn't
sol ve probl enms such as dealing with his
checkbook. Anxi ety driven behaviors.
For exanple, that ritualistic chanting
of the prayer on the way back from
Virginia, he's sort of regressing to
childlike ways he had of dealing wth
anxi ety and stress. He had escal ati ng
al cohol consumption to levels that, you
know, would be fatal in sonme other
i ndi vi dual s. He's reckless in his
behavior. He d not taking good care of
himself. He s neglecting his hygiene.
He’s putting hinself at risk.

(PCT 107-7- 108- 5)

Q Specifically at the time of the nurder,

what does he engage in reckless
behavi or ?

A Hi s behavior at the tinme of the nurder
is, you know, very erratic. He is
i nt oxi cat ed. He’s, you know, doing
t hi ngs he normally doesn’t do, such as
stripping and dancing naked. He set
out on a plan to go out and confront
i ndividuals while he’'s arnmed. He' s
burning himself in the chest one
noment . He hands the gun to a tota

stranger. He points the gun at his own

self and cycles a round. You know, all

of these are very, you know, erratic

hi gh-ri sk behavi ors.
(PCT 108-6-16)

Dr. Bordini concluded that M. Raleigh’s nmenory of events

suggested the killing of Cox was under the influence of extrene
enotional or nental disturbance.

A The ammestic qualities are consistent
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with the |Ievel of alcohol consunption.
The things that he - again, based on
the interview and interview style, M.
Ral eigh was careful, and | carefully
guestioned him as to sort of what did
he have an independent nmenory for
versus what was told to him And he
was relatively consistent in terms of

his report. And his report was
relatively consistent, you know, wth
the reports, in ny opinion, of the

ot her individuals who were wi tnesses.

(PCT 108-19-109- 2)

Dr. Bordini,

woul d have rebutted the aggravator of cold, calculated

premedi t at ed.

A

(PCT 109- 6- 15)

H's — from nmy best understanding of
what his nmotive was is that when he
approached the trailer his notive was
to get M. Cox outside and that there
was to be sort of, they would scare him
or possibly get him up. At the tine
that his cousin had given hima nod, he
notive was to kill M. Cox.

Was it a notive that had been
formul ated before that?

Not from what | could determ ne. I
dont see any indication from his
report that that was true.

Dr. Bordini provided a thorough explanation of why

additionally, offered critical testinony that

and

t he

mtigator of extrenme enotional or nental disturbance applied to

the killing of

A

M. Eberlin.
[ t hi nk hi s | evel of enoti onal
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di st ur bance greatly peaked after
shooting M. Cox. He - you know, his
report is nuch nore disjointed and much
| ess clear. He tal ks about, not a full
di ssociation. | don't think he didn't
believe it was real, but he had sone
sense that it wasn’t quite real, which
is kind of an anxiety manifestation.
He’'s confused as to his own thoughts
and that of, you know, conmands that he
feels that his cousin is nmaking.

He describes hinself in a panic at that
time relative to sort of bei ng
relatively calmin terns of the first

mur der . He largely is reacting to
fear. He ‘s not quite sure what’s
goi ng on. He has m xed notives in
ternms of killing, that one is to pl ease

Dom ngo in terns of follow ng what he
perceives as being “shoot him shoot
hin. And the second one is that he is
pani cked by Tinmothy’'s screans. | nean

he wants to put Tinothy out of this
m sery is sone sense, and pani cked, he
wants it to stop.

(PCT 109-20-110-13)

Anot her exanple of testinony provided by Dr. Bordini that
is qualitatively superior to Dr. Upson's testinmony is in the
area of substantial dom nation by Dom ngo. Dr. Upson rel ated
generic testinmony that M. Raleigh is a follower and could be
dom nated w thout even knowing it. (R 1341)

Dr. Bordini explained howthis mtigator is applicable based
on an analysis of M. Raleigh's personality and relationship

wi th Fi gueroa.

Q What evi dence do you have for the fact
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t hat he was under subst anti al
dom nati on of the Dom ngo Figueroa?

A To answer that question, it really goes
back to the history of his relationship
with Dom ngo. He wanted to please
Dom ngo. He has a dependent
personality disorder, he’'s not very
assertive, not very good at speaking up

for hinmself. He will place hinself at
risk, with oftentimes no gain to
hi msel f, for Dom ngo. He also has

sexual feelings for Dom ngo that he’'s
probably got poorly integrated into
sone of his enotional relationshinp.

(PCT 111-9-18)
Moreover, Dr. Bordini related this mtigator to the specific
events of the evening.

A | believe, ny best analogy is that you
have an intoxicated individual who is
behaving very erratically, has a gun in
his hand, he's being very reckless
behavi or, and the behavior is being
directed toward hinmsel f, towards other

peopl e. He’s passing out at various
points in tinme. Essentially, he's kind
of like a coke bottle that’s kind of

been shaken up and he's essentially
being directed toward nurdering M.
Cox.

At several points in time in the
evening it’s ny opinion that the nurder
woul d not have occurred if Bobby was
left to his own devices. He would stay
drinking at the club, he would spend
time with Andy, he’d be passed out in
the back. You know, that he is
| argely, you know, sort of going along
with Dom ngo.

Q When you say going along wth Dom ngo,
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can you point t o, based on the
eval uation that you have done, can you
point to specific instances where
Dom ngo appeared to have asserted sone
ki nd of control over Bobby that night
or Bobby succunbed to that?

A Yes. | mean, as he's |eaving the
ni ghtcl ub Bobby wants to stay at the
ni ghtclub and do sonme nore drinking
and Dom ngo was saying we gotta go, we

gotta go. So Donmi ngo was essentially
directing himnot to stay at the club.
Bobby wanted to leave with his

girlfriend Andy, which makes sense.
But Doni ngo says no. You know, Dom ngo
is choosing who is going to go wth
who.

Dom ngo has control of the key to the
safe and the guns, so Dom ngo gets the
guns. Dom ngo has control in the car
in terms of Bobby is waving the gun
around reckl essly. Dom ngo take the gun
away from hi mand Dom ngo hands it back
to him later. Dom ngo, when they
confront the two individuals outside
the thing, Dom ngo directs Bobby to go
talk to people.

So there are sever al i nst ances
t hroughout the night where Dom ngo is
observed in control. I n Bobby's m nd,
Dom ngo is ordering or signaling himto
shoot Roger Cox when he conmes out. I n
his mnd, and what Bobby believes
Dom ngo said, was to kill Tinmothy as
wel |

(PCT 111-22-113-9)
Finally, Dr. Upson’s sole testinony concerning M. Raleigh’s
age was to testify that M. Ral ei gh was ni neteen. (R 1339) Dr.

Bordini’s testinony was qualitatively different because Dr.
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Bordini testified concerning M. Raleigh' s enotional maturity.

Q Dr. Bordini, do you have an opinion as
to the enotional age of M. Raleigh in
terms of his maturity as a 19 year ol d?

A Yes.

Q And can you tell the Court what that
is?

A It is my opinion that Bobby functions

much nore |ike an early adol escent than
he does a 19 year ol d.

And what’'s the basis for that?

Largely, because of the difficulties he
has in his formulation of his sense of
identity, the dependent features. His
nai vete.

Q Wth respect specifically to his drug
deal i ng, how would you characterize -
l et me rephrase the question.

VWhat appeared to be his primary
nmotivation wth respect to the
drug deal ing?

A | think the biggest notivation for him
in the drug dealing was to assist his
cousin, Dom ngo, and Davi d.

Q And is that consi st ent with the
personal ity di sorders t hat you
speci fied?

A It’s very consistent. He's has a very
dependent personality disorder, and he
subserves hinself to others.

(PCT 114, 118, 119)

The | ower court never found Dr. Bordini’s testinony to be
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incredi ble. The closest the Court came to a criticism of Dr.
Bordini’s work was where it cited Rutherford v. State, 727 So.
2d 216, 224 (Fla. 1999)(court discounted expert testinony as a
result of psychol ogi cal exani nations occurring six and ten years
after the nurder at issue. However, Rutherford can be
di stingui shed because the appellant was not conpliant at his
initial psychol ogical exam nation. (ld. at 224.) In contrast,
Dr. Upson testified that M. Ral eigh was very cooperative and
forthright. (R 1239, 1240)

I nstead, the lower court found that the addition of Dr.
Bordini’s testinony on mtigation would not, within a reasonabl e
probability, have led to the inposition of a |life sentence,
outweighing the multiple substantial aggravators at issue on
this case.

Wth respect to the prejudice conponent, this Court recently
vacated a death sentence in a case that originally this Court
characteri zed as overwhel m ng aggravation in contrast to scant
m tigation.

This Court, in State v. Coney, 845 So. 2d 120 (Fla. 2003)
affirmed a trial court’s granting a new penalty phase in a case
where the jury recommended death by a seven-to-five vote, and

the judge i nposed a sentence of death based on five aggravating
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circunmstances! and no mtigating circunstances.

Consequently, this Court would be justified in granting a
new penal ty phase where significant nental health mtigation was
not presented. |Instead, the jury received weak testinony from
an ill prepared expert. Therefore, the reliability of M.

Ral ei gh’ s penalty phase was under m ned.

ARGUNMENT | |

THE LOANER COURT ERRED IN FINDI NG THAT
DEFENSE COUNSEL ADEQUATELY PREPARED THE
MENTAL HEALTH EXPERT
The Trial Court offers a limted analysis in denying M.
Ral eigh’s fourth claim The Court noted that trial counsel
could not be faulted for the Defendant failing to discuss his
prior sex abuse, and failing to nention that he beat Tinothy
Eberlin wth a gun. (PCR 595) The Trial Court then wote, “AlSso,
M. Teal testified at the evidentiary hearing that to his

know edge, he gave Dr. Upson all the information he requested.

What ever docunents he requested, M. Teal furnished. Thi s

! Thetrid court found that the following aggravating circumstances were established:
The murder was committed by a person under sentence of
imprisonment; the defendant had been previoudy convicted of aviolent
felony; the defendant created a greet risk of death to many; the murder
was committed during the course of an arson; and the murder was
especidly heinous, atrocious, or crud [HAC].

Coney, 653 So. 2d at 1011 n.1.



testi nony was uncontradicted. Therefore, the Court finds that
Def endant did receive a professional, conpetent, and appropriate
ment al health evaluation for use in the aid of his defense, that
counsel provided all background information to Dr. Upson
necessary for an adequate and appropriate eval uation; and that
trial counsel adequately investigated and presented mtigation

sufficient to challenge the State’s case.” Id.

The standard for review is contained in Strickland v.
Washi ngton, 466 U. S. 668, 687 (1984), the United States Suprene
Court wrote:

“First, the defendant must show that
counsel’s performance was deficient. Thi s
requi res show ng that counsel made errors so
serious that counsel was not functioning as
the “counsel” guaranteed the defendant by
the Sixth Amendnment. Second, the defendant
must show that the deficient performance
prejudi ced the defense. This requires
showing that counsel’s errors were so
serious as to deprive the defendant of a

fair trial, a trial whose result in
reliabl e. Unl ess a defendant nmkes both
showings, it cannot be said that the

conviction or death sentence resulted froma
breakdown in the adversary process that
renders the result unreliable.”
This Court has held in Stephens v. State, 748 So. 2d 1028,
1033-34 (Fla. 1999) that this Court nust give deference to the

factual findings of the trial court but may i ndependently review

the | ower court’s |egal conclusions.
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This Court, in Jones v. State, 732 So. 2d 313, 315 (Fla.
1999) denied appellant’s claim that he was denied effective
assi stance of counsel during the penalty phase of his trial in
violation of the Sixth and Fourteenth Amendnents to the United
States Constitution. This Court noted that appellant’s |awer
nmoved the trial court to appoint Dr. Lawrence Anis to help in
devel opi ng evidence of statutory and nonstatutory mtigation.
| d. This Court noted that “Dr. Anis testified during the
penalty phase that he had a credi ble and sufficient informtion
base from which to nmmke an evaluation and render opinions
concerning appellant’s nmental and enotional status. 1d. This
Court noted that Davis testified that Dr. Anis did not indicate
the information in the file, coupled with appellant’s interview,
was i nsufficient to conduct a conpetent nental evaluation. Id.
at 316-317. See Footnote 4-1d. At 317.

Foot note 4

4 Infact, Dr. Anis indicated to the contrary
during his penalty phase testinony, as
evidenced by the followi ng question and
answer :

Q [by Davis] Dr. Anis, did you have
sufficient materials in conjunction
with the interviews that you had of
[appellant] to feel confortable wth
the evaluation and the opinions that
you gave to this jury?

A | am confortable with the eval uation,
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the witten evaluation that | gave you
and to the State attorney, and with the
statenments |1’ ve nmade today.

Trial counsel failedto adequately prepare Dr. Upson because
of his inexperience and delay in securing a nental health
expert.

First, both trial counsel testified that M. Teal was
responsi ble for the preparation and presentation of Dr. Upson’s
testimony. (PCT 182, 337) Second, M. Teal acknow edged that M.
Teal was handling his first penalty phase and that M. Teal had
limted experience with nental health issues. (PCT 181, 234)

M. Teal’s delay in securing nmental health mtigation
resulted in anill-prepared witness. M. Teal acknow edged t hat
they were aware the State was seeking the death penalty fromthe
outset. (PCT 180) Inexplicitly, trial counsel waited a year
after the incident to secure a nental health professional and
this nmental health professional was secured only after M.
Ral ei gh had pled guilty. (PCT 181) M. Teal conceded that Dr.
Upson had only two nonths from the time of appointnent to
prepare for the penalty phase. (PCT 183)

The | ower court’s conclusion that trial counsel’s testinony
that to his know edge, trial counsel gave Dr. Upson all the

information he requested is contradicted by the record.

Q But you're willing to draw an anal ysis
of how much renorse he’s feeling, as to
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whet her he’s being led. You' re willing
to make an analysis on all these other
factors, but you don’t want to know al l
of the facts. You put on blinders and
say don't give nme the facts of the

case?

A No, | did not do that. | requested the
facts of the case and got sonme of them
| ater. | reviewed the ones that were

sent to ne.
(R 1732)

Dr. Upson’s testinony during the cross-exani nation reveal ed
that Dr. Upson did not have a sufficient and credible
information to render opinions. This initial questioning
underscored trial counsel’s lack of direction to Dr. Upson.

Q Well then what can you tell ne about
the facts. Tel | me  what your
perceptions of the facts is of this
crime of June 5, 1994 that you utilized

in reaching your concl usions?

A | was not asked to evaluate the crine
scene.

So you do not know anyt hi ng about it?

A No.

Q Do you know anythi ng about the manner
in which M. Raleigh perpetrated the
crime other than what he told you?

A No.

(R 1670-72)
The State repeatedly exposed Dr. Upson’s | ack of know edge

of critical witness statenents, and Dr. Upson’s only response
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was an offer to review materials to see if his opinion m ght
change. (R 1688-1690)
Dr. Upson’s lack of confidence in his own testinony is best
illustrated by the foll owi ng exchange:
Q Were you infornmed that, on the night he

commtted these nurders, he approached
t he nobil e honme, tal ked to sonebody and

said, “It’s all about npney. It’s al
about noney.” Were you aware of that?
A No.

Q You didn't know a |ot about what
happened out there, did you?

A | know very little.

(R 1700-1701)

M. Teal’ s testinony at the evidentiary hearing confirnms the
i npression that M. Teal did not adequately provide Dr. Upson
wi th background materials. M. Teal testified that he did not
recall ever discussing with Dr. Upson two individuals, Ronald
Baker and Patricia Pendarvis who had contact with M. Raleigh
shortly before the homcide. (PCT 198) Nor did M. Teal know
whet her Dr. Upson spoke to or even read the statenent of M.
Ral eigh’s girlfriend, Andy Bennett, who was at the club with M.
Ral ei gh. (PCT 198) Trial counsel was deficient in failing to
adequately prepare Dr. Upson to testify.

Al t hough trial counsel would not admt their deficiencies
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in preparing Dr. Upson, both trial counsel testified concerning
Dr. Upson’s poor performance on the wi tness stand. (PCT 203,
204, 362) Therefore, the confidence in M. Raleigh’s penalty
phase was underm ned by the poor preparation of Dr. Upson by

trial counsel.

ARGUNVENT I ||

THE LOWER COURT ERRED I N FAILING TO FIND
THAT THE STATE VI OLATED MR, RALEI GH S RI GHT
TO DUE PROCESS BY PRESENTI NG FALSE EVI DENCE

The standard for reversal of convictions and sentences
obt ai ned through the use of false or msleading testinony is
clear. Reversal isrequired if the false testinmony could in any
reasonabl e |i kel i hood have affected the outconme. United States
v. Bagley, 473 U. S. 667 (1985). 1In cases involving the use of
false or m sleading testinony, “the Court has applied a strict
standard... not just because they involve prosecutorial
m sconduct, but nore inportantly because they involve a
corruption of the truth seeking process.” United States v.
Agurs, 467 U.S. 97, 104 (1976). The prosecution not only has
the constitutional duty to fully disclose any deals it may make
with its witnesses, Bagley; Gglio v. United States, 405 U. S.

150 (1972), but also has a duty to alert the defense when a
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State’s witness gives false testinony, Napue v. Illinois, 360
U.S. 264 (1959), and to correct the presentation of fal se state-
W tness testinony when it occurs. Alcoria v. Texas, 355 U. S. 28
(1957). Where, as here, the State uses false or msleading
evi dence, due process is violated whether the material evi dence
relates to a substantive issue, the credibility of a State’s
witness, or interpretation and expl anation of evidence.

M . Ral ei gh argues that Dom ngo Fi gueroa’ s statenent was not
revealed to be false until after his penalty phase, but before
his sentencing. Co-defendant Dom ngo Figueroa’s statenent was
i ntroduced during his (M. Figueroa’s) trial and State Attorney,
Janmes Al exander, argued that the statenment was untruthful on a
nunber of points; yet, the same statenent was admitted in
Def endant’ s case, and at that tine, the State argued
consistently with M. Figueroa s statenent.

The Lower Court found that the statements did not amount to
fal se evidence or inconsistent evidence. This finding is in
error.

A close reading of the State’s cl osing argunent reveal s that the
State offered inconsistent evidence in Figueroa's trial as
evi denced by the follow ng:

“What did he tell his Uncle? Uncle Jose.

Hey, man tell ne what you did. Tell me what

you did, Jose said. Tell ne. This is the

next day, if you renenber. Finally, he
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says, man, it was really bad. It was bad.
| killed one and Bobby killed one.”
(R 1373, 1374 Figueroa trial)

Dom ngo Fi gueroa’s above adm ssion was never introduced by
the State in M. Raleigh’s penalty phase. Ms. Bl ackburn
testified as to the State’s positionin M. Raleigh’s case that
M. Raleigh killed both individuals. (PCT 277) M. Figueroa s
identical statenment was introduced in M. Raleigh' s penalty
phase and M. Figueroa's trial. (PCT 277, 280, 281)

The State argued the inconsistent evidence concerning
Dom ngo Figueroa's statenment to his Uncle Jose as foll ows:

“I't doesn’t sound like there is a whole | ot

of hesitation that | mght have killed one
or it’s possible that I killed one or | am
not sure if | killed one. I mean, he told
his uncle the truth. | killed one and Bobby

killed one.”
(R 1374 Figueroa trial)
Dom ngo Figueroa’s admi ssion to Uncle Jose contradicts M.
Figueroa’s taped statenment where M. Figueroa stated on two
occasi ons:

Q He’'s in the mddle of the bed. s
Ti not hy sayi ng anyt hi ng?

A He just said, what the fuck. And he
jumps up and he starts shooting. And
t hen Bobby says, shoot him shoot him
And | shot once, and that was it.

Q Did you aim at Tinothy?
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A Not really. | don’t even knowif | hit
hi mor not. (R 629)

Q Bobby told you to shoot Ti nothy.

HUDSON: And how many times did you
shoot ?

THE W TNESS: Once.
BY | NVESTI GATOR HORZEPA:
Q Just once?
A | don’t know if I hit himor not.
(R 627)

The amended pleading refers to the State’ s cl osi ng argunent
in Figueroa that mkes reference to specific evidence.
Consequently, this Court’s ruling in State v. Parker, 721 So. 2d
at 1151, citing Parker v. Singletary, 974 F.2d 1562 (11" Cir.
1992) is applicable where it was “not inproper for the State to
take inconsistent positions so long as it did not involve the
use of necessarily contradictory evidence.” Taking positions on
evi dence that are necessarily contradi ctory cannot be a clearer
due process violation than Figueroa’s taped statenment and
Fi gueroa’ s statenment to his Uncle Jose. Recently, Justice Lew s
in a concurring opinion condemned the State taking differing
positions on evidence that gave rise to an ineffective
assi stance of counsel claim

Justice Lewi s wrote,
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M .

advocacy.

“As a threshold issue, it is beyond debate

that a state attorney in Florida is a
“quasi judicial officer of the court. It is
[his or her] duty to see that a defendant
gets a fair and inpartial trial.” Quck v.
State, 62 So. 2d 71, 73 (Fla. 1952). As an
officer of the court, “he [or she] is

charged with the duty of assisting the Court
to see that justice is done,” and it is not
his or her duty “nmerely to secure
convictions.” Smth v. State, 95 So. 2d
525, 527 (Fla. 1957); see also Berger v.
United States, 295 U.S. 78, 88, 55 S. Ct.
629, 79 L. Ed. 1314 (1935). Thus, a state
attorney is no nmere litigant, but an
i mportant participant in our system of
fairly enforcing our crimnal |aws.

Since the prosecuting attorney is an
integral part of the systemof justice and a
representative of the State, it is repugnant
to the tenets of due process and fundanent al
fairness that the State would purposefully
present differing renditions of the sane
factual scenario duri ng separ ate
proceedi ngs, sinmply to obtain a particul ar
result agai nst codefendants. This principle
may prevent the State fromtaking differing
positions at separate trials on the sane
facts; however, this limtation is necessary
to ensure fundanmental fairness to all those
who stand accused of crimnal activity. A
review of the record here indicates that the
State did present a version of the acts at
issue here in direct conflict with the view

pr esent ed in Hunt’'s pr oceedi ngs, and
Fotopoul os’s trial counsel, although having
full know edge of such conduct, did not

attenpt to even explore the matter for the
benefit of his client.” Fotopoulos v. State,
838 So. 2d 1122, 1137 (Fla. 2002)

Al exander tries to downplay his closing argunment

as



A Well, you know, it’s not basically up
to the attorneys to decide what the
truth is. I know | made t hat
statenment, |1’m not going to run away
fromit, but the Judge fives basically
an instruction at the concl usion of all
the lawers’ argunents that tells the
jury that they can decide which
statenents to bel i eve and whi ch
statenents not to believe and the
credibility of the witnesses, you know,
the credibility of witness instruction.
So, | nean, it’'s basically the trier of
fact, which is the jury in this case,
to decide who's telling the truth and
who’s not. As far as |’mconcerned, it
was probably a poor choice of words on
my part, but, nevertheless, | was
advocating the case on behalf of the
State and those are the words |
apparently used.

(R 322-14-323-2)

The Amended Mdtion to Vacate Plea, Judgnent of Conviction
and Sentence, at pages 15-24, sets out the contrasting argunents
in M. Raleigh and M. Figueroa' s |egal proceedings. Such a
different rendition of the same factual scenario during separate
proceedings is the identical tactic that Justice Lewi s condemmed
in Fotopoulos. As a result of M. Raleigh’ s due process being
violated, this Court should grant M. Raleigh a new penalty

phase.

ARGUVMENT |V

THE LOWER COURT ERRED IN FAILING TO FIND
DEFENSE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG
TO OBJECT TO THE ADM SSION OF THE CO
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DEFENDANT’ S TAPED STATEMENT I N VI OLATI ON OF
SECTI ON 921. 141(1), FLORI DA STATUTES

M. Ral ei gh argues that the State i ntroduced Co- Defendant,
Dom ngo Figueroa’'s taped statenent to the police in M.
Ral eigh’s penalty phase proceeding w thout an objection by
def ense counsel . M. Raleigh was greatly prejudiced by the
introduction of M. Figueroa's statenent. Not only did the
statenment cast great doubt on M. Raleigh's veracity as a
witness, but M. Figueroa' s unrebutted testinony strengthened
the State’'s argunent that the cold, calculated prenmeditated
aggravat or applied and weakened t he def ense argunents concerni ng
mental health mtigation. The adm ssion of these hearsay
statements of Co-Defendants in the penalty phase violated the
Confrontation Clause. See Donal dson, 722 So. 2d at 186;
Gardner, 480 So. 2d at 94; Engle, 438 So. 2d at 813-14.
Rodriguez v. State, 753 So. 2d 29 (Fla. 2000)
The Lower Court characterized the evidence and testinony

presented at the evidentiary hearing, at PCR. 586.

“At the evidentiary hearing, Defendant’s

trial counsel, M chael Teal and Janes

Cl ayton, both testified that they did not

want Dom ngo Figueroa to testify personally

at Defendant’s penalty phase proceeding

because t hey woul d not have any control over

what he testified to. They believed his

live testinmony may have been nore damagi ng

than his recorded statement. Instead, they
preferred that the statenent cone in because
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parts of it «could be wused to support

Def endant’s case, i.e., to show the contro
or influence Dom ngo Figueroa had over
Def endant . ”

The Lower Court then found that defense counsel’s failure
to object ampbunted to nothing nore than a di sagreement over
def ense strategy. (PCR 587) This finding is in error.

M. Clayton specifically addressed the matters in the tape
t hat woul d be beneficial:

A Well, you' re asking ne to recall and I
read their anmended notion. But in ny
opinion, the taped statenents that
Fi guer oa made have enhanced our
position again that he was t he
ri ngl eader. | hate to use the word
ri ngl eader because it was really just
the two of them But | felt due to the
age difference and the fact he was

Bobby’'s uncle, | just felt he was nore
experienced, sophi sti cat ed, i f you
will. And | thought the tape hel ped us

in that position. (PCT 335-336)

A review of the taped statenent | eads overwhelnmngly to the
conclusion that M. Ral eigh was the ringleader. M. Clayton was
even incorrect on the relationship between Ral ei gh and Fi guer oa
because Figueroa was his cousin, not his uncle. (R 726)

M. Figueroa was not involved when his aunt got in the
verbal altercation wth Douglas Cox. (R 727) However, Bobby
Ral ei gh was told by a girl about the problemand Bobby exchanged

words wi th Cox. (R. 728) Dom ngo didn't take part in the
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conversation with M. Raleigh and M. Cox. (R 728) Dom ngo
relayed that M. Cox said to M. Raleigh:

“You don’t know who the fuck your fuckin’
with. He told himlike that.” (R 729)

Not only does Domi ngo portray the initial problem between
Jani ce, Bobby and Cox, but he portrays Bobby as reacting on his
own to the events in the bar:
“We go and look for my aunt. And we go to
the house to look for her and she ain’t
t here. And he thinks something mghta
happened to her because the guy was talking
a lot of shit to his nom And he went in
t he house and got the guns.” (R 729-730)
Dom ngo indicated that Bobby retrieved a 9 mllinmeter and
a .380 from the house. (R 730) Dom ngo indicated that Bobby
owned the .380 and Dom ngo owned the Ruger 9. (R 731) Although
Dom ngo indicated that Dom ngo was driving his Maroon Ods to
Dougl as’ house, but Bobby was directing Dom ngo because he
didn’t know where Douglas lived. (R 731-732) Dom ngo renained
in the car while Bobby went over to a Ford Fairnmont by Cox’s
house. (R. 733) Bobby is gone for fifteen or twenty m nutes and
Dom ngo sees Bobby show the guy with a Fairnont a gun. (R 734-
735)
Not only does Dom ngo’'s taped statenent depict Bobby as

being the initiator, but Dom ngo portrays hinself as the

antithesis of a ringleader:
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Who shows the gun?

Bobby.

What did he do with it?
Just shows it to the guy.

Does he say anything that you know of ?

> O r»r O r» O

| wasn't really paying attention. I
just wanted to get out of there.
(R 735)

Dom ngo foll ows the Fairnont down Reynolds Road to 17. The
Fai rmont turns towards DeLand. (R 735) The next exchange
clearly

illustrates who was calling the shots:

Q Towar ds DeLand? What do you do?

A He said, let’s go back

Q Who said, let’s go back?

A Bobby.

Q Bobby did. Did you as him why?

A He said he wanted to talk to the guy.

Q Did he nmention who he wanted to talk
to?

A He sai d Doug.

Q Doug? Okay. So you turn the car
around?

A Yeah.

Q And what do you do?
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A We pull up on the side of the road, and
he says conme on. And | went over there
wi th him

(R 735-736)

Al t hough both nen are armed as they approach the house,
Dom ngo remai ns behind pieces of tarp next to the house while
Bobby goes in and talks to the guy. (R 736-737)

Q Did he tell you to wait at that
particular location, or did you just
elect to stay there?

It is difficult to conceive how it was hel pful for M.
Ral ei gh’s defense to informthe jury that M. Ral eigh asked M.
Eberlin to get M. Cox to come out, but M. Eberlin refused
because M. Cox was so nmessed up on drugs that he al nost shot
sonebody. (R 738) Despite M. Eberlin advising M. Ral eigh not
to go see M. Cox because M. Cox m ght shoot M. Raleigh, M.
Ral ei gh went to the back of the trailer. (R 740)

M . Figueroa describes hearing shots then M. Ral eigh cane

running out. (R 740) M. Eberlin is scream ng. Bobby then

shoots M. Eberlin. According to M. Clayton, the alleged

ri ngl eader - Figueroa states:
Q Do you know how many ti nes Bobby shoots
Ti ot hy? You renmenber heari ng how nmany
gunshot s?
A | don’t know. He just turned around

and says shoot him shoot him And I’'m
just standing there, you know.

Q Bobby told you to shoot Tinothy?
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HUDSON: And how many tinmes did you
shoot ?

THE W TNESS: Once
BY | NVESTI GATOR HORZEPA:
Q Just once?

A | don't knowif | hit himor not.
(R 741)

M. Figueroa is adamant that M. Figueroa shot M. Eberlin
only one tine. (R 742) To the contrary, M. Figueroa stated
that M. Raleigh unl oaded his weapon on M. Eberlin. (R 742)
While M. Raleigh is weaking havoc in the trailer, M. Figueroa
is outside |ooking through the door. (R 742) M. Figueroa
repeats his story that M. Figueroa shot M. Eberlin only one
time after Bobby tells himto shoot. On his third telling of
the shooting, M. Figueroa adds a critical detail:

A He | ooked at ne. He went |ike this,
and | ooks at nme, and he says, shoot

him shoot him And | didn't want to.
And | shot it once.

(R 744)

M. Clayton testified incredibly that he “thought |aw
enforcement officers had not done a really good job with his
taped statement..... " (PCT 335)
| nvesti gator Horzepa appeared to do a very effective job of
sunmari zing M. Figueroa's statenment in the follow ng exchange.

(R 746)
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M. Figueroa, certainly does not portray himself as a
ri ngl eader when he takes off running after firing his round.
(R 747)

Q Where did you run to?
A To the car. | was scared. (R 747)

M. Figueroa stated that Bobby stayed back at the trailer
for a while and M. Figueroa could not estimate for how | ong
because he was scared. (R 748) Not only does Bobby still have
a gun, but he takes the other gun from M. Figueroa. (R 748)

M. Figueroa s behavior and thought process after the
shooting does not fit the image of a ringl eader.

Q He hasn’t spoken about it? You haven’t
asked himwhy he did this?

A | don’t wanna ask him....
THE W TNESS: Not hi ng. | was at
hone. He said you want to cone

over and have a cookout? And |
didnt really want to go, but we
went anyway. (R 750, 751)

I f the adm ssion of this tape was to support the concl usion
that M. Figueroa had control or influence over M. Figueroa,
then it cannot be viewed as an infornmed and reasoned deci sion.
The tape depicted M. Raleigh being the instigator and
perpetrator and M. Figueroa as a reluctant, frightened

i ndi vi dual being directed by M. Raleigh. In fact, a review of

the limted six page cross-exam nation of |nvestigator Horzepa
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concerning the taped statenent does not establish any control or
i nfluence that M. Figueroa had over M. Raleigh. (R 601-607)
M. Teal did not even have to question M. Horzepa about the
taped statenment to establish that M. Figueroa purchased one of
the firearms used in the killing.

It is illogical to sever trials and as a result be able to
object to the adm ssion of M. Figueroa' s statenent, then all ow
this devastating statenent to be played. The | ast
rationalization offered and reflected in the Court’s order is
that M chael Teal and Janes Clayton, both testified that they
did not want Dom ngo Figueroa to testify personally at
Def endant’ s penalty phase proceedi ng because t hey woul d not have
any control over how he testified. They believed his live
testimony nmay have been nore damaging than his recorded
st at enent .

It may have been persuasive if trial counsel could have
pointed to specific areas of testinony that could have been
inculpatory to M. Raleigh that were not contained in his
statenment. However, the specul ative conclusion that his live
testimony nmay have been nore damaging than his recorded
statenment does not constitute an informed and reasoned basis.

Nevert hel ess, even if their objective was to prevent M.

Fi gueroa from testifying, this admssion wuld not have
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prevented the State from calling M. Figueroa as a wtness.
(PCT 231) However, the State had no intention of resolving M.
Fi gueroa’ s case through a plea where he would not testify until
after M. Raleigh's case was concluded. (PCT 306, 307) Right
before the adm ssion of M. Figueroa' s statenent, M. Teal
learned in cross-exanm nation of Investigator Horzepa the
fol |l ow ng:

Q Has M. Figueroa s case been disposed
of to your know edge?

A No, sir.

MR. TEAL: Thank you. | don’t have
anything further, Your Honor.

THE COURT: Ma’ am Redirect.

Shortly, thereafter, M. Teal does not object to the
adm ssion of the taped statenment. (R 723)

Reasonabl e, professional judgnment was behind the decision
to sever trial, because trial counsel could not cross-exam ne
the taped statenent. (PCT 229) It is a ludicrous
rationalization to assert that hopefully, \Y/ g Ral ei gh’ s
testinmony could rebut the taped statenent. (PCT 230) The jury
was given what should have been inadm ssible testinony that
discredited M. Raleigh before M. Raleigh even testified.
Therefore, trial counsel were deficient in not objecting to M.

Fi gueroa’ s taped statenent.



The prejudice to M. Raleigh is set out in the amended 3. 850
nmotion. Pg. 363-373 of the Post-Conviction Record. The notion
cites many previously nentioned excerpts from M. Figueroa's
statenent and contrasts M. Figueroa' s statenments with M.
Ral eigh’s testinmony in the penalty phase. M. Figueroa's
statenment casts great doubt on M. Raleigh's veracity as a
W t ness. In addition, M. Figueroa s unrebutted testinony
strengt hened the State’s argunent that the cold, cal cul ated and
prenedi tated aggravator applied and weakened the defense
arguments concerning nental health mtigation.

The best evidence of prejudice can be found in the
acceptance of M. Figueroa' s version as reflected in the Court’s
two sentencing orders.

The Court’s rendition of the facts was consistent with M
Fi gueroa’s st at enent as evi denced by t he foll ow ng
characterization of the facts in the trial court’s ruling:

THE COURT' S FINDINGS OF FACT IN
SUPPORT OF THE DEATH PENALTY FOR
COUNT |, DOUGLAS ALLEN COX
2....1f Defendant initially gained entrance
with Eberlin's permssion it was through
false pretenses and any perm ssion was
certainly w thdrawn when Defendant shot Cox

three times in the head and remained in the
trailer to kill TimEberlin. (R 720)

3....After Baker, Pendarvis, and Chalkley
| eave the Defendant doubles back and enters
the | ocked trailer. He executes a sl eeping
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t hat

Cox, then elim nates Eberlin.

These facts clearly establish a cold,
cal cul ated and preneditated nurder. There
was anple tinme to reflect. There was
opportunity to abandon the plan, especially
when Defendant first Jleft wth Baker.

| nst ead,

t he Def endant doubl ed back and went

to the trailer a second tine. There is no
doubt but t hat the Defendant had a
prearranged plan to go to Cox’s trailer and
murder him (R 720)

M TI GATI NG FACTORS

conpet ent

trail er,

Baker, et

beati ng

He acted too purposefully and

in getting the guns, going to the

doubling back after encountering

al, in executing Cox, physically

Eberl i n, and in disposing of

evi dence afterwards. (R 721)

5. Looking to the nurders, it was Raleigh
and Raleigh alone who killed Cox in his

sl eep.

It was Raleigh who finished off

Eberlin at close range. (R 722)

1. Sent ence of Co- Def endant : The Co-

def endant ,

Dom ngo Figueroa received two

life sentences for the sanme nurders. While
this could be a mtigating factor, the Court

does not

find it to be so in this case. As

previously pointed out, Raleigh was the

princi pal
Fi guer oa,

perpetrator in these killings.
while a participant, played a

| esser role. So the distinction in the
sentences is |ogical and warranted. (R 724)

Two addi ti onal

aggravators were found in M. Eberlin’s count

reflected the Court’s findings of facts consistent with M.

Fi gueroa’s statenent. (Aggravators 2 and 3 at R 727)
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ARGUMENT V

THE COURT ERRED BY DENYING THAT TRI AL
COUNSEL WERE | NEFFECTI VE FOR RECOMVENDI NG
THAT MR. RALEI GH PLEA TO TWO COUNTS OF FI RST
DEGREE MURDER

The Court erred by denying claimsix that trial counsel were
i neffective for recomendi ng that he plea to two counts of first
degree nurder. The Court, in it Order at PCR 597 addressed a
change in the | aw pertinent to M. Ral eigh’s case:

“Al so, Defendant cites to State v. Del gado,
25 Fla. L. Wekly S79 (Case No.: SC88638,
Feb, 3, 2000), superceded by Delgado V.
State, 776 So. 2d 233 (Fla. 2000), for the
proposition that his actions are not now
consi dered the type of conduct for which the
crime of burglary was intended to punish

The Court in Delgado stated that its ruling
receded from Raleigh v. State, 705 So. 2d
1324 (Fla. 1997), the instant Defendant’s
di rect appeal case. Def endant argues t hat
since the Court in Delgado found as a nmatter
of law that burglary was not proved in his
case, his plea to felony nmurder is void and
must be vacated. However, the Florida
Supreme Court held in Delgado that its
hol ding was not retroactive and did not
apply to convictions that have becone final.

Del gado, 776 So. 2d 233, 241. In the
i nstant case, Defendant’s conviction becane
final on Novenmber 13, 1997 - alnobst three
years prior to the Del gado opinion. See
Ral ei gh, 705 So. 2d at 1324; Delgado, 776
So. 2d at 233. Therefore, any Del gado
argument, based on the Florida Suprene
Court’s deviation fromits earlier opinion
in Defendant’s direct appeal case, IS
irrelevant. Defendant’s case is unaffected

by the Del gado opinion.”
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Nevert hel ess, federal courts have not addressed whether
Del gado i s retroactive and appell ant asserts the trial court was
incorrect in its analysis and Delgado should be applied
retroactively to M. Ral eigh’s case.

Consequently, M. Raleigh’ s trial counsel were deficient in
failing to object to an i nadm ssible statenent. As aresult, M.
Ral ei gh was greatly prejudi ced. Thus, this Court should grant M.
Ral ei gh a new penalty phase.

CONCLUSI ON

M. Raleigh' s penalty phase was an unreliable and unfair
proceedi ng. The nental heal th expert, Dr. Upson, conducted a defi ci ent
exam nation, and trial counsel failedto adequately prepare Dr. Upson.
I naddition, trial counsel made an il | infornmed deci sion not to object
to a devastating incul patory statenent by the co-def endant, Dom ngo
Fi guer oa, and an obj ection to the statenent woul d have been sust ai ned.
However, the greatest injusticeto M. Raleighisthat the State |l ater
argued M. Figueroa’ s statenent was fal sein a subsequent proceedi ng.

Each claimalone nerits M. Raleigh a new penalty phase.
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