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ARGUVMVENT I N REPLY

ARGUNMENT |

THE LOWER COURT ERRED |IN DENYING M
RALEIGH S CLAIM THAT THE MENTAL HEALTH
EXPERT DID NOT RENDER ADEQUATE MENTAL
ASSI STANCE AS REQUI RED | N AKE v. OKLAHOVA
In a footnote wi thout any analysis, this Court ruled in
Moore v. State, 820 So. 2d 199, 202, n. 3 & 4 (Fla. 2002) that

a claim of inadequate nental state expert based on Ake is

procedurally barred if not raised on direct appeal. The State
is incorrect that this claim is procedurally barred under

settled Florida | aw In two recent cases, this Court ruled



agai nst the Defendants’ Ake clainms on grounds other than those
clains being procedurally barred. Gorby v. State, 819 So. 2d
664, 680 (Fla. 2002), and Randol ph v. State, 853 So. 2d 1051
1061 (Fla. 2003).

In addressing the nerits of the claim the State neglects
to mention that Dr. Bordini specifically criticized Dr. Upson’'s
penalty phase testinony. Judge Foxman‘s Order summarized the
criticism

“In review of Dr. Upson's report and
testinmony, Dr. Bordini testified that Dr.
Upson (1) was unaware of critical famly
history and wtness statenents, yet he
adm tted that Defendant sinply refused to
di scuss his sexual abuse at the time of the
penalty phase proceedings; (2) failed to
adequat ely understand Defendant’s behavior
before the nmurders; (3) did not have enough
informati on bout dom nation to adequately
testify to it; (4) erred by failing to work
with a diagnosis; (5) admnistered and
scored the MwI test wong (Dr. Bordini
could not replicate the results); (6) failed

to adm nister a formal menory test; and (7)



he failed to fully explore the effects of
al cohol on Defendant’s judgnment and notor
function on the night of the nmurders.”

(PCR 593)

Al t hough the State attenpts to argue that the new nental
state testinony is sinply no different in substance from that
presented at sentencing. Pg. 25 of the State Brief. This Court
has granted relief after scrutinizing the quality of the
psychol ogi cal testinony offer at the evidentiary hearing. This
Court has recogni zed that had a higher quality of evidence been
of fered at a penalty phase hearing which woul d have persuaded a
jury to recommend a |ife sentence, than the Court nust grant a
new penalty phase. State v. Coney, 845 So. 2d 120, 131 (Fla.
2003). In contrast to Dr. Bordini’s testinmony, M. Raleighs
jury heard testinmony from Dr. Upson who admtted that he knew
very little about the facts of the crine. (R 1700-1701)
However, the qualitative difference between the testi nony of Dr.
Upson and Dr. Bordini is best illustrated by Assistant State
Attorney Daly’s cross-exam nation:

Q Let me ask you this, Doctor, when Ms.
Bl ackburn took your deposition in this
case originally, didn't she point out
to you that you haven’t got all the

facts about this crine?

A Yes.



Q Did you go and get thent
No.
(R 1731)

G ven the vacillating and unsupported nature of Dr. Upson’'s
testinmony, it is hardly surprising that M. Raleigh’ s jury
returned unani nous death recomendati ons. Neverthel ess, this
Court should not be able to conclude that Dr. Bordini’s
testimony, if heard by the jury, would not have tilted the
bal ance in favor of a recommendation of |ife. Therefore, M.

Ral ei gh shoul d receive a new penalty phase.

ARGUMENT 1 |

THE LOWER COURT ERRED IN FINDI NG THAT
DEFENSE COUNSEL ADEQUATELY PREPARED THE
MENTAL HEALTH EXPERT
The State attenmpts to defend M. Teal’'s preparation of Dr.
Upson by citing to an excerpt fromthe Court’s Order:

“Also, M. Teal [trial counsel] testified at

the evidentiary hearing that, to his
know edge, he gave Dr. Upson all the
i nformation he request ed. What ever

documents he requested, M. Teal furnished.
This testinony was uncontradicted.”

Dr. Upson did not testify at the evidentiary hearing.

However, Dr. Upson’s testinony at the penalty phase contradicted

M. Teal on this point, based on the follow ng:



Q But you're willing to draw an anal ysis
of how much renorse he's feeling, as to
whet her he's being led. You're willing
to make an analysis on all these other
factors, but you don’'t want to know all
of the facts. You put on blinders and
say don't give nme the facts of the

case?

A No, | did not do that. | requested the
facts of the case and got sonme of them
| ater. | reviewed the ones that were

sent to ne. (R 1732)
The source of M. Teal’'s deficiency in preparing nental
health mtigation can be found in the follow ng coll oquy:
Q Did your office provide Dr. Upson wth
police reports by the time of his
deposition on June 26th?
A To the best of ny know edge we did,
because | remenber talking to him
initially and telling him to let ne
know everyt hi ng he needed. (PCT 186)
The United States Supreme Court recently recognized the
i nportance of trial counsel’s obligations during the penalty
phase of a capital case. In Wggins v. Smth, 123 S. C. 2527
(2003), the Court recognized set standards to which trial
counsel rmust adhere in death penalty cases. The Suprene Court
held that trial counsel was ineffective when they failed to
follow up on leads in M. Wggins' pre-sentence and soci al

services report. Id. at 2536. These two reports indicated that

M. Wggins had suffered physical and sexual abuse that was



never investigated by trial counsel.! Furthernore, trial counsel
neglected to develop a social history regarding M. Wggins’
background after funds were provided for such a service. Id. at
2533. The Court found this failure to investigate a client’s
background to be ineffective because counsel did not conduct a
t horough search. Determ ning when trial counsel has failed to
conduct an adequate investigation requires “a court [to]

consider not only the quantum of evidence already known to

counsel, but also whether the known evidence would |lead a
reasonable attorney to investigate further.” ld. at 2538.
(Enphasi s added). It is not enough for counsel to make a

cursory investigation into a client’s background. Rather, trial
counsel is required to diligently and thoroughly examne a
client’s background for mitigation evidence.

Consequently, M. Teal should have recognized that it was
his responsibility to provide Dr. Upson with readily avail able
materials and direction to assist Dr. Upson. The anended
pl eading cites extensively from Dr. Upson’s testinony and it
reveals the follow ng deficiencies:

1) Dr. Upson was unaware of the crinme scene, because he was

not asked to evaluate the crime scene. (PCR 394) (R 1670-1672)

! The Court found that these reports aso included information regarding Mr. Wiggins acoholic
mother, placementsin foster care, and borderline retardation. Wiggins 123 S.Ct. at 2533.
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2) Dr. Upson was not asked to clinically diagnose M.
Ral ei gh. (PCR 394) (R 1677)

3) Dr. Upson was not provided information that M. Ral ei gh
all egedly clainmed Douglas Cox had asked him to cone to the
trailer to make a deal. (PCR 395) (r. 1688-1690)

4) Dr. Upson was not provided information that M. Ral eigh
encountered M. Baker before the homicide at the trailer. At
this time, M. Raleigh waived a gun and fired a shell into M.
Baker’s chest. M. Raleigh stated he better shoot them (R
1688-1690)

The prejudice that M. Raleigh suffered as a result of M.
Teal s poor preparation is best exenplified by the follow ng
exchange between Assistant State Attorney Sean Daly and Dr.
Upson:

Q You didn't know a |ot about what
happened out there, did you?

A | knew very little. (R 1700-1701)

It isdifficult to believe that an exert w tness woul d have
any credibility with a jury after such an adm ssion. To say
that an attorney is absolved of responsibility if he or she
provi des what an expert requests woul d eviscerate the concept of
effective assistant of counsel. Effective Assistance of counsel
requires the crimnal defense attorney to provide the expert
witness with all reasonably avail able witness statenents, police

7



reports and crinme scene materials. M. Teal was ineffective
because he failed to provide his nmental health expert with the
necessary information so that Dr. Upson would have known “a | ot

about what happened.”

ARGUNVENT I ||

THE LOWER COURT ERRED IN FAILING TO FIND

THAT THE STATE VI OLATED MR. RALEIGH S RI GHT

TO DUE PROCESS BY PRESENTI NG FALSE EVI DENCE

The State is correct in its analysis of law that 1is

deferential to the strategic choices of counsel. The defense
woul d concede that if the defense wuld have entered a
Stipulation to the introduction of M. Figueroa s tape statenment
in lieu of his live testinony that such a decision would be
unassai l abl e. However, counsel did not nake such a well-
reasoned strategic choice as evidenced by the follow ng
col | oquy:

Q Did you have an agreement with the
State as a matter of record that the
statenment would be admi ssible in lieu
of M. Figueroa testifying?
No, not a specific agreenent.

Did you ever notify the Court of this?

| think we dealt with it as it arose.

o » O >

VWhen you say you dealt with it as it



arose, all those di scussions concerni ng
t he adm ssion of that statenent would
be a matter of record; correct?

A No. Di scussi ons between M. Clayton,
myself and then discussions with M.
Ral ei gh, no.

(PCR 231- 4- 14)

Nowhere in the record was there any agreenent precluding M.
Fi gueroa from being called as a w tness.

In fact, this was not well-reasoned strategy. The State is
now taking a curious strategy by stating that due to relaxed
evidentiary rules that apply to such proceedings - there is no
indication that the transcript could ultimtely have been
successful ly excluded. (Brief 33-34)

The State is incorrect in maintaining that M. Figueroa's
statement woul d have been adm ssible over a defense objection.

The Fl orida Suprene Court in Rodriguez v. State, 753 So. 2d
29 (Fla. 2000) articul ated the rational e behi nd the excl usi on of
hearsay statenents of co-defendants in the penalty phase when
the Court wote at 753 So. 2d 43, 44:

“We start wi th t he uncontroverted
proposition that the Sixth Amendment right
of confrontation applies to all three phases
of the capital trial. See Donal dson .

St at e, 722 So. 2d 177, 186 (Fl a.



1998) (quoting Engle v. State, 438 So. 2d

803, 813-14 (Fla. 1983).

As we stated in Engle:

The requirenents of due process of |aw apply
to all three phases of a capital case in the
trial court: 1) The trial in which the guilt
or innocence of the defendant is determ ned;
2) the penalty phase before the jury; and 3)
the final sentencing process by the judge.
Al t hough defendant has no substantive right
to a particular sentence within the range
aut horized by statute, sentencing is a
critical stage of the crimnal proceeding.
The sixth amendnent right of an accused to
confront the w tnesses against him is a
fundamental right which is nade obligatory
on the states by the due process of |aw
cl ause of the fourteenth amendnment to the
United States Constitution. The primary
interest secured by, and the major reason
underlying the confrontation clause, is the
right of cross exam nation. This right of

confrontation protected by cross-exam nation

10



is a right that has been applied to the
sentenci ng process. 438 So. 2d at 813-14
(citations omtted).
On the other hand, the statute regulating
t he adm ssion of evidence during the penalty
phase provides that:
Any such evidence which the Court
deens to have probative val ue may
be received, regardless of is
admi ssibility under the
exclusionary rules of evidence,
provi ded the defendant is accorded
a fair opportunity to rebut any
hearsay statenents. However, this
subsection shall not be construed
to authorize the introduction of
any evidence secured in violation
of the Constitution of the United
States or the Constitution of the
State of Florida.
§921.141(1), Fl a. St at . (1997) (enphasi s
suppl i ed). Under section 921.141, the

linchpin of admssibility is whether the

11



def endant has a “fair opportunity to rebut
any hearsay statenents.” The Court has
consistently found that the defendant had no
opportunity to rebut the out-of-court
statenments of codefendants who were not
avai lable to testify. See Donal dson, 722
So. 2d at 186; Walton v. State, 481 So. 2d
1197, 1200 (Fla. 1985); Gardner v. State,
480 So. 2d 91,94 (Fla. 1985); Engle, 438 So.
2d at 813-14. Thus, the adm ssion of these
hearsay statenents of co-defendants in the
penalty phase violated the Confrontation
Cl ause. See Donal dson, 722 So. 2d at 186;
Gardner, 480 So. 2d at 94; Engle, 438 So. 2d
at 813-14. Rodriguez v. State, 753 So. 2d 29
(Fla. 2000)”

(PCR. 361-363)

Therefore, the | ower court shoul d have granted a new penal ty

phase, because the defense failed to object to a prejudicial

i nadm ssi ble statenent of M. Raleigh s co-defendant.

ARGUVMENT |V

THE LOWER COURT ERRED IN FAILING TO FIND
DEFENSE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG
TO OBJECT TO THE ADM SSION OF THE CO

12
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DEFENDANT' S TAPED STATEMENT I N VI OLATI ON OF
SECTI ON 921.141(1), FLORI DA STATUTES

The State, inis third argunent takes the position that the
it <cited inconsistent argunment rather than inconsistent
evidence. The State is correct that State v. Parker, 721 So. 2d

1147 (Fla. 1998) stands for the proposition that inconsistent

arguments do not amount to constitutional error. However, the
State is wong in its position. It presented inconsistent
evi dence.

The State in the instant case presented necessarily
contradi ctory evidence in M. Figueroa and M. Raleigh s trial
concerning M. Figueroa s involvenment. M. Figueroa s statenent
t hat was i ntroduced agai nst M. Ral ei gh (Appendi x B PCT 723-759)
clearly inplicates M. Raleigh as the actual killer of M. Cox
and M. Eberlin.

In response to the Court’s questioning in the evidentiary
hearing, M. Alexander alluded to contradictory evidence that
was presented in Dom ngo Figueroa s trial.

THE COURT: | think the question put to you
in the one you need to try and answer, and
that is did you argue that Raleigh killed
one and Figueroa killed another?

THE W TNESS: I ar gued, apparently, I n
closing argunment on Page 1374 that he had
tol d, tal ki ng about the defendant, Figueroa,

told his Uncle Jose that he had killed one -
- I"'msorry, this nmust have been, | guess --

13



| don’t know, it’s one of their uncle's, |

don’t know which defendant it is, but

apparently one of the two defendants told
their Uncle Jose, and | guess this testinony
cane out during the course of the trial

t hat Figueroa had killed one and that Bobby
Ral ei gh had killed one. So | am mentioning
t hat on Page 1374. (PCT 304-305)

M. Al exander was shown the transcri pt and acknow edged t hat
the transcript was fair and accurate. He clarified which
def endant made the statenent to Uncle Jose. (PCT 317)

Q Did you, sir, tell the jury, quote: |
mean he told his uncle the truth, |
killed one and Bobby killed one. And
when we tal k about “I” it’s a reference
to Dom ngo Figueroa. Did you say that
to the jury?
A That’s what | said. (PCT 317)
This testimony concerni ng Dom ngo Figueroa telling his
Uncl e Jose that Dom ngo Figueroa killed one and Bobby Ral ei gh
killed the other victim was never offered in M. Raleigh's
trial. Therefore, necessarily contradictory evidence was
presented. Consequently, a constitutional infirmty existed in

the instant case unlike the situation in Parker.

CONCLUSI ON

M. Ral eigh submts that relief is warranted in the form of
a wi thdrawal of a plea and/or a new sentencing proceeding. As to
those clainms not discussed in the Reply Brief, M. Raleigh

relies on the argunents set forth in his Initial Brief and on

14



t he record.
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