I N THE SUPREME COURT OF FLORI DA

MELVI N TROTTER
Petitioner,

V. Case No. SC03-1967

JAMES V. CROSBY, JR

Respondent .

RESPONSE TO PETI TION FOR WRI T OF HABEAS CORPUS

COVES NOW Respondent, JAMES V. CROSBY, JR., by and through
t he undersi gned Assi stant Attorney General, and hereby responds
to the Petition for Wit of Habeas Corpus filed in the above-
styl ed case. Respondent respectfully submts that the petition
shoul d be denied, and states as grounds therefor:
| SSUE |
VHETHER  THE FLORI DA DEATH  SENTENCI NG
STATUTES AS APPLI ED ARE UNCONSTI TUTI ONAL
UNDER APPRENDI V. NEW JERSEY, 530 U.S. 466

(2000) AND RING V. ARIZONA, 536 U.S. 584
(2002).

Petitioner contends that follow ng Apprendi, supra, and
Ri ng, supra, the death sentencing statutes are unconstitutional.
He conplains that the aggravating circunmstances elevate the
crime of murder punishable by a |ife sentence to punishabl e by

deat h and t hat such aggravating circunstances nust be charged in



the indictnment, submtted to a jury and proved beyond a
reasonabl e doubt. Petitioner acknow edges at page 12 of his
petition that this Court has rejected simlar claims. For the
reasons that follow habeas corpus relief nust be denied.

(A) Procedural History:

M. Trotter was found guilty following jury trial of first
degree nurder and robbery with a deadly weapon.! The jury
recommended death by a nine to three vote and the trial court
found four aggravating circumnmstances. On direct appeal this
Court affirmed the convictions but remanded for resentencing.

Trotter v. State, 576 So. 2d 691 (Fla. 1990). At resentencing

the trial court followed the el even to one death recomendati on
and inposed a death sentence after finding four aggravating
circunstances: (1) defendant was on community control at the
time of the murder; (2) prior violent felony conviction; (3)
crime occurred whil e defendant was engaged in a robbery and for
pecuniary gain; and (4) the hom cide was especially heinous,
atrocious or cruel. The Court affirmed the sentence of death

and the United States Supreme Court denied certiorari. Trotter

Petitioner was charged by indictment with first degree nurder
of Virgie E. Langford (R2621-22 in FSC Appeal No. 70,714). He
was charged in a separate docunent in circuit case nunber 86-
1240 with robbery with a deadly weapon and the jury returned
guilty verdicts on both offenses April 7, 1987 (FSC Appeal No.
70, 714, R1870-1872).



v. State, 690 So. 2d 1234 (Fla. 1996); cert. den., 522 U S. 876

(1997).

In his initial direct appeal, Trotter raised the follow ng
eight issues: (1) error in excusing prospective jurors for
cause; (2) failure of trial court to investigate extraneous
influences on the jury; (3) error to not disqualify the
prosecutor; (4) error in the renoval of juror Burse for cause;
(5) error to consider community control as an aggravator; (6)
error inrefusing to admt drawings into evidence in mtigation;
(7) the instruction on the HAC aggravator was vague; (8) error
to find HAC as an aggravat or.

In his resentencing appeal, Trotter raised the follow ng ten
issues: (1) use of community control as an aggravator; (2)
victim inmpact evidence; (3) adm ssion of victim evidence was
i nproper in this case; (4) trial court’s error inits ruling on
Trotter’s untinmely challenge to validity of his prior robbery
conviction; (5) court’s failure to investigate claim of raci al
bias in seeking the death penalty; (6) error in denying jury
chal l enges for <cause; (7) error in denying a particular
challenge for cause; (8) error to allow evidence of a
nonst at ut ory aggravating ci rcumst ance; (9) i nproper
prosecutorial argunment; (10) the sentencing order is deficient.

Trotter is now contenporaneously appealing the denial of a



nmotion for postconviction relief after an evidentiary hearing
with this habeas corpus petition.

(B) Petitioner’s claimfor relief under Ring v. Arizonais

procedural |y barred:

Initially, Respondent would submt that the instant claim
is procedurally barred since Trotter did not raise any assertion
cont enpor aneously before or at trial, or on direct appeal,
pertaining to a claimabout the Sixth Amendnent and the jury’'s

participation inregard to aggravating factors at penalty phase.

See MG egor v. State, 789 So. 2d 976, 977 (Fla. 2001) ( Apprendi
claimprocedurally barred for failure to raise in trial court);

Barnes v. State, 794 So. 2d 590 (Fla. 2001) (Apprendi error not

preserved for appellate review). It is clear that Trotter did
not at the time of trial or direct appeal assert a claimthat
the Sixth Amendnment right to jury trial required the jury to
find aggravating factors. While petitioner m ght contend that

Ring v. Arizona had not been decided at the tinme of trial, that

fact does not suffice to avoid the procedural default. Wat is
inportant is not the existence of a particular decision but
whet her the tools were available to construct the argunent.

Engle v. Isaac, 456 U.S. 107, 133 (1982); Pitts v. Cook, 923

F.2d 1568, 1571-1572 (11th Cir. 1991). The Sixth Amendment

right to jury trial has always been known and the tools have



been avail able for the defense to construct the argunent. See

Proffitt wv. Fl ori da, 428 U. S. 242, 252 (1976) (hol di ng

Constitution does not require jury sentencing); Hildwin v.

Florida, 490 U.S. 638 (1989)(“This case presents us once again
with the question whether the Sixth Anendnment requires a jury to
specify the aggravating factors that permt the inposition of

capital punishment in Florida.”); Spaziano v. Florida, 468 U. S.

447 (1984). See also Turner v. Crosby, 339 F.3d 1247, 1281-82

(11th Cir. 2003)(“Indeed, despite their apparent futility, there
have been nunmerous unsuccessful Sixth Amendnment chall enges to
Florida’s capital sentencing structure in the last twenty

years.” citing Hldwn v. State, 531 So. 2d 124, 129 (Fla.

1988); Spaziano v. State, 433 So. 2d 508, 511 (Fla. 1983); and

Barclay v. Florida, 463 U. S. 939 (1983)). The decision in Ring

was not required as a predicate for counsel for Ring to assert
his Sixth Amendnent claimin a tinmely and appropriate fashion in
the Arizona trial court.

(C) This Court has consistently and persistently rejected

petitioner’s clains and variants thereof. See King v. Mbore,

831 So. 2d 143 (Fla. 2002); Bottoson v. Moore, 833 So. 2d 693

(Fla. 2002); Marquard v. State/More, 850 So. 2d 417, 431 n 12

(Fla. 2002); Chavez v. State, 832 So. 2d 730, 767 (Fla. 2002);

Bruno v. Moore, 838 So. 2d 485 (Fla. 2002); Fotopoulos v. State,




838 So. 2d 1122 (Fla. 2002); Lucas v. State/More, 841 So. 2d

380 (Fla. 2003); Porter v. Crosby, 840 So. 2d 981 (Fla.

2003) (“Contrary to Porter’s clainms, we have repeatedly held that
t he maxi num penalty under the statute is death and have rejected

t he ot her Apprendi argunents.”); Spencer v. State, 842 So. 2d 52

(Fla. 2003); Conahan v. State, 844 So. 2d 629 (Fla. 2003);

Anderson v. State, 841 So. 2d 390 (Fla. 2003); Cole v. State,

841 So. 2d 409 (Fla. 2003); Doorbal v. State, 837 So. 2d 940

(Fla. 2003); Kornmondy v. State, 845 So. 2d 41 (Fla. 2003)(“Ring

does not require either notice of the aggravating factors that
the State will present at sentencing or a special verdict form

i ndicating the aggravating factors found by the jury.”); R__S.

Jones v. State/Crosby, 845 So. 2d 55 (Fla. 2003); Lugo v. State,

845 So. 2d 74 (Fla. 2003); Lawrence v. State, 846 So. 2d 440

(Fla. 2003); Banks v. State/Crosby, 842 So. 2d 788 (Fla. 2003);

Gimv. State, 841 So. 2d 455 (Fla. 2003), Butler v. State, 842

So. 2d 817 (Fla. 2003) (relying on Bottoson v. Moore, 833 So.

2d 693 and King v. Moore, 831 So. 2d 143 to a Ring claimin a

singl e aggravator (HAC) case); Chandler v. State, 848 So. 2d

1031, 1034 n 4 (Fla. 2003); Pace v. State/Crosby, 854 So. 2d 167

(Fla. 2003); Cooper v. State/Crosby, 856 So. 2d 969 (Fla. 2003);

Duest v. State, 855 So. 2d 33 (Fla. 2003); Bl ackwel der v.

State, 851 So. 2d 650 (Fla. 2003); Wight v. State/Crosby, 857




So. 2d 861 (Fla. 2003). See also Nelson v. State, 850 So. 2d

514 (Fla. 2003); Caballero v. State, 851 So. 2d 655 (Fla. 2003);

Belcher v. State, 851 So. 2d 678 (Fla. 2003); Allen v.

State/ Crosby, 854 So. 2d 1255 (Fla. 2003); FEennie v.

State/ Crosby, 855 So. 2d 597 n 10 (Fla. 2003); Owen V.

Crosby/ State, 854 So. 2d 182 (Fla. 2003); MCoy v. State, 853

So. 2d 396 (Fla. 2003); Conde v. State, 860 So. 2d 930 (Fla.

2003); Stewart v. State, So. 2d ___, 28 Fla. L. Wekly S700

(Fla., Sept. 11, 2003); Jones v. State/Crosby, 855 So. 2d 611

(Fla. 2003); Rivera v. State/Crosby, 859 So. 2d 495 (Fla. 2003);

Davis v. State, 859 So. 2d 465 (Fla. 2003); FE. Anderson V.

State, 863 So. 2d 169 (Fla. 2003); J. Henry v. State, 862 So. 2d

679 (Fla. 2003); Cummings-El v. State, 863 So. 2d 246 (Fla.

2003); R._ L. Johnston v. State, 863 So. 2d 271, 286 (Fla. 2003);

Onven v. State, 862 So. 2d 687, 703-704 (Fla. 2003); Zakrzewski

v. State, So. 2d ___, 28 Fla. L. Wekly S826 (Fla., Nov. 13,
2003); Guzman v. State, So. 2d __, 28 Fla. L. Wekly S829
(Fla., Nov. 20, 2003); E. W Davis v. State, So. 2d __ , 28

Fla. L. Weekly S835 (Fla., Nov. 20, 2003).

Additionally, Trotter would be exenpt from application of
Ring since Trotter was contenporaneously in his initial trial
found guilty by a unanimous jury verdict of robbery with a

deadly weapon and thus at least two of the aggravators --



hom ci de while engaged in a robbery and prior violent felony
conviction had been supported by unaninmous jury verdicts. The

jury’s participation was adequate. See Hildwin v. Florida, 490

U S. 638 (1989).
(D) Ring is not retroactive:

In Teague v. Lane, 489 U.S. 288 (1989), the United States

Suprenme Court announced that new constitutional rules of
crimnal procedure will not be applicable to cases which have
become final before the new rules are announced, unless they
fall within an exception to the general rule. 489 U.S. at 310.
A case announces a new rul e when it breaks new ground or inposes
a new obligation on the state or the federal governnment. To put
it differently, a case announces a new rule if the result was
not dictated by precedent existing at the tinme the defendant’s
conviction becanme final. 1d. at 301. A case is final when the
j udgnment of conviction has been rendered, the availability of
appeal exhausted and the time for petition for certiorari has
el apsed. Trotter’s case becane final wth this Court’s
affirmance of the judgnent and sentence on direct appeal and the

deni al of certiorari on October 6, 1997. Trotter v. State, 690

So. 2d 1234 (Fla. 1996), cert. den., 522 U S. 876 (1997). The

Teague Court announced two exceptions to the general rule on

non-retroactivity. First, a new rule should be applied



retroactively if it places a certain kind of primary, private
i ndi vi dual conduct beyond the power of the crimnal |aw making
authority to proscribe. Id. at 311. The second exception,
derived from an earlier view by Justice Harlan, requires that
the new rule nust “alter our understanding of the bedrock
procedural elenents that nust be found to vitiate the fairness
of a particular conviction.” Thus, this exceptionis limtedin
scope to “those new procedures without which the |ikelihood of
an accurate conviction is seriously dimnished.” 489 U.S. at
311-313.2 Subsequent Suprenme Court decisions have reinforced

this standard. In Sawer v. Smth, 497 U S. 227 (1990), the

Court rejected a defense argunent that the second Teague
exception should be read only to include new rules of capital
sentencing that “preserve the accuracy and fairness of capital
sentenci ng judgnments”:

It is thus not enough under Teague to say

that a new rule is ainmed at inmproving the

accuracy of trial. More is required. A

rule that qualifies under this exception
must not only inprove accuracy, but also

2l n Teague itself the court determ ned that the petitioner could
not receive the benefit of Batson v. Kentucky, 476 U S. 79
(1986), decided subsequently to petitioner’s conviction since
t he absence of a fair cross section on the jury venire does not
underm ne the fundanental fairness that nust wunderlie a
conviction or seriously dimnish the |ikelihood of obtaining an

accurate conviction. The rule requiring petit juries be
conposed of a fair cross section of the comunity was not a
bedrock procedural element. [d. at 315.

9



alter our wunderstanding of the bedrock

pr ocedur al el enments’” essenti al to the
fairness of a proceeding. (497 U.S. at
242.)

The Sawyer Court echoed Teague that the second exception is
directed only at new rules essential to the accuracy and
fairness of the trial and it is “unlikely that many such
conponents of basic due process have yet to enmerge. 489 U. S. at
313.” 497 U. S. at 243. Consequently, the petitioner was not

entitled to habeas relief by reliance on Caldwell V.

M ssissippi, 472 U S. 320 (1985), decided subsequently to when

hi s nmurder conviction becane final. While Caldwell announced a
new rule, it did not cone within the Teague exception for
“wat ershed rules fundanmental to the integrity of the crimna

proceeding.” 497 U.S. at 229. In Grahamyv. Collins, 506 U S.

461 (1993), the Court held that a claimthat the Texas capital
sentencing procedures barred the jury from giving effect to
particular mtigating evidence was held to propose a new rul e.
Prior case law did not “dictate” the result requested. The new
rul e sought by Graham did not decriminalize a class of conduct
nor did Grahamis special jury instructions concerning his
mtigating evidence of youth, famly background and positive
character traits seriously dimnish the |ikelihood of obtaining

an accurate determnation in his sentencing proceeding. 506

10



U S at 477-478.

In Tyler v. Cain, 533 U. S. 656, 150 L.Ed.2d 632 (2001), a

petitioner argued in a second federal habeas petition that he
was entitled to the retroactive benefit of the jury instruction

rule in Cage v. Louisiana, 498 U S. 39 (1990), that a jury

instruction is wunconstitutional if there is a reasonable
i keli hood that the jury understood the instruction to allow
conviction w thout proof beyond a reasonable doubt. The Court
denied relief noting that it had not nmade Cage retroactive

Mor eover, in footnote 7 of the opinion, the Court expl ained that
t he second Teague exception is available only if the new rule
“alters our understanding of the bedrock procedural elenents”
essential to the fairness of a proceeding. Even classifying an
error as structural does not necessarily alter our understanding
of these bedrock procedural elenments. Nor can it be said that
all newrules relating to due process alter such understanding.
The second Teaqgue exception is reserved only for truly
“wat ershed” rules, a small core of rules which not only
seriously enhance accuracy but also require observance of those
procedures that are inplicit in the concept of ordered |liberty.

See also Butler v. MKellar, 494 U S. 407 (1990)(rejecting

coll ateral attack under the Teague retroactivity standard and

hol ding that Arizona v. Roberson, 486 U. S. 675 (1988) announced

11



a new rul e even though the Court had said Roberson was directly

controlled by Edwards v. Arizona, 451 U S. 477 (1981)):

But the fact that a court says that its
decision is within the “logical conpass” of
an earlier decision, or indeed that it is
“controlled” by a prior decision, is not
concl usive for purposes of decidi ng whet her
the current decision is a “new rule” under

Teague. Courts frequently view their
deci si ons as bei ng “controll ed” or

“governed” by prior opinions even when aware
of reasonable contrary concl usions reached
by other courts. . . That the outconme in
Roberson was susceptible to debate anpbng
reasonabl e m nds is evidenced further by the
differing positions taken by the judges of
the Courts of Appeals for the Fourth and
Seventh Circuits noted previously. It would
not have been an illogical or even a
grudgi ng application of Edwards to decide
that it did not extend to the facts of
Roberson. (lLd. at 415.)

Saffle v. Parks, 494 U S. 484 (1990)(rejecting defense claim

that rule should be announced as to how the jury must consider
the mtigating evidence and even if declared such a new rule
woul d not be a watershed rule of crimnal procedure inplicating
the fundanent al fairness and accuracy of the crimnal

proceeding); Lanbrix v. Singletary, 520 U.S. 518, 539-40

(1997) (holding that Espinosa v. Florida, 505 U S. 1079 (1992)

announced a new rul e under Teaqgue but that neither of the two
exceptions were applicable: neither a class of private conduct
was pl aced beyond the power of the state to proscribe nor was it
a watershed rule inplicating the fundanental fairness and

12



accuracy of the crimnal proceeding).

Ring arises fromapplication of Apprendi v. New Jersey, 530

U.S. 466 (2000) to Arizona s capital schene. Every federa
circuit court to address the issue has found that Apprendi is

not retroactive. E.g., United States v. Sanders, 247 F.3d 139,

146-51 (4th Cir. 2001)(finding that Apprendi’s requirenents of
jury finding beyond a reasonabl e doubt of fact that increases
statutory maxi numfor an offense "are not the types of watershed

rules inplicating fundamental fairness that require retroactive

application."); United States v. Brown, 305 F.3d 304 (5th Cir.

2002); Goode v. United States, 305 F.3d 378 (6th Cir. 2002)

(“ Apprendi does not create a new ‘watershed rule.””); Curtis v.

United States, 294 F.3d 841 (7th Cir. 2002); United States v.

Moss, 252 F.3d 993, 996-1001 (8th Cir. 2001) (“Apprendi is not of

wat er shed magnitude.”); United States v. Sanchez-Cervantes, 282

F.3d 664 (9th Cir. 2002); United States v. Mira, 293 F.3d 1213

(10th Cir. 2002); MCoy v. United States, 266 F.3d 1245 (11lth

Cir. 2001); Coleman v. United States, 329 F.3d 77 (2d Cir.

2003); Sepulveda v. United States, 330 F.3d 55 (1st Cir. 2003).
Several state courts have simlarly held that Apprendi (and

t herefore Ring) does not apply retroactively. E.g., Sanders v.

State, 815 So. 2d 590 (Ala. Crim App. 2001); VWhisler v. State,

36 P.3d 290 (Kan. 2001); State v. Sprick, 59 S.W3d 515 (M.

13



2001); State v. Tallard, 816 A . 2d 977 (NH 2003) (appl yi ng Teague
test to deny Apprendi claim collaterally in New Hanpshire);

People v. DelaPaz, 791 N. E.2d 489 (I1ll. 2003). In fact, the

United States Suprenme Court is clearly not of the opinion that
its holding in Apprendi 1is retroactive. It has itself

procedurally barred an Apprendi claim See United States v.

Cotton, 122 S. Ct. 1781 (2002)(finding that Apprendi error did
not qualify as plain error, the federal -equivalent of

fundamental error). See also In Re Johnson, 334 F.3d 403 n 1

(5th Cir. 2003)(noting that while the Court need not reach the
i ssue, “since the rule in Ring is essentially an application of
Apprendi, | ogical consistency suggests that the rule announced

in Ring is not retroactively available”); More v. Kinney, 320

F.3d 767, 771 n 3 (8th Cir. 2003)("“Absent an express
pronouncenment on retroactivity fromthe Suprenme Court, the rule

fromRing is not retroactive”); Turner v. Crosby, 339 F. 3d 1247,

1282 (11th Cir. 2003)(Turner is procedurally barred from bring

a Ring claim . . . and alternatively, Ring does not apply

retroactively to Turner); Colwell v. State, 59 P.3d 463 (Nev.
2002) (retroactive application of Ring on collateral review is

not warranted); State v. Towery, 64 P.3d 828 (Ariz. 2003)(Ring

does not apply retroactively); Cannon v. Millin, 297 F.3d 989

(10th Cir. 2002) (Cannon has failed to make a prinma faci e show ng

14



t hat the Supreme Court has nmade Ring retroactively applicable to

cases on collateral review); Sibley v. Culliver, 243 F. Supp. 2d

1278 (U.S.D.C., MD. Ala., N.D. 2003)(“...the Court concl udes
that Ring may not be applied retroactively to Sibley' s case

which is on collateral review); State v. Lotter, 664 N. W2d 892

(Neb. 2003) (hol ding that Ring announced a new rule of crimnal
procedure which does not fall within either Teague exception to
rule of nonretroactivity, and thus denying relief on coll ateral

chal l enge to conviction); contra, State v. Whitfield, 107 S. W 3d

253 (Mo. 2003); Summerlin v. Stewart, 341 F.3d 1082 (9th Cir.
2003) .

As explained in Turner v. Crosby, supra:

The constitutionality of judge-inposed death
sentences was accepted in state and federal
courts. Thus, under Teague, because Ring’'s
new rul e had not been announced at the tine
Turner’s convictions and sentences becane
final, Ring does not apply retroactively to
his 8 2254 petition unless it neets one of
the two narrow exceptions in Teaqgue. (339
F.3d at 1285)

The Court further explained that the first exception was
i napplicable since it did not decrimnalize any class of conduct
or prohibit a certain category of punishment for a class of
def endants. Additionally,

To fall under this second Teague

exception, a new rule “nust neet two
requi rements: Infringement of the rule nust

15



seriously di m ni sh t he l'i kel i hood of
obtaining an accurate conviction, and the
rule nust alter our understanding of the
bedrock procedural el enents essential to the
fairness of a proceeding.” Tyler v. Cain,
533 U. S. 656, 665, 121 S.Ct. 2478, 2484, 150
L. Ed.2d 632 (2001) (quotation marks and
citations omtted); see United States V.
Swi ndal |, 107 F.3d 831, 835 (11th Cir. 1997)
(noting that a new rule nmust “not only
i nprove accuracy [of trial], but also alter
our understandi ng of the bedrock procedural
el ements essential to the fairness of a
pr oceedi ng” to nmeet Teague's second
exception) (quotation marks and citation
omtted). The United States Suprenme Court
repeat edly has enphasi zed the narrowness of
Teague’' s second exception. Sawer v. Snith,
497 U. S. 227, 243, 110 S.Ct. 2822, 2832, 111
L. Ed. 2d 193 (1990) (“[I]t is ‘unlikely that
many such conponents of basic due process
have yet to energe.’”) (quoting Teague, 489
US at 313, 109 S. Ct. at 1077); see also

McCoy, 266 F.3d at 1257 (stating that the
“Suprene Court has under scored t he
narr owness of this second [ Teague]

exception”); Spaziano v. Singletary, 36 F.3d
1028, 1042-43 (11th Cir. 1994) (stating that
a new rule fitting the second exception
“must be so fundanentally inmportant that its
announcenent I's a “groundbr eaki ng
occurrence’”) (citation omtted).

We conclude that Ring, |ike Apprendi
“I's not sufficiently fundanmental to fall
within Teague's second exception.” MCoy,
266 F.3d at 1257 (listing other circuits
concluding Apprendi does not fall wunder
Teaqgue’' s second exception); Towery, 64 P.3d
at 835 (concluding that Ring is not a
wat er shed rul e t hat i mplicates t he
fundanental fairness of the trial and that
Ri ng “does not nmeet ei t her of t he
exceptions” in Teaque); Colwell, 59 P.3d at
473 (concluding “the likelihood of an

16



accurate sent ence was not seriously
di mnished sinply because a three-judge

panel, rather than a jury, found the
aggravating circunstances that supported
Colwell’s death sentence"). 33 Pre-Ri ng

sentenci ng procedure does not dimnish the
i kel ihood of a fair sentencing hearing;
instead, Ring's new rule, at nost, would
shift the fact-finding duties duri ng
Turner’s penalty phase from(a) an inpartia
judge after an advisory verdict by a jury to
(b) an inpartial jury alone.®* Ring is based
on the Sixth Amendnent right to a jury trial
and not on a perceived, nmuch | ess
docunmented, need to enhance accuracy or
fairness of the fact-finding in a capita
sentencing context. Ring sinply does not
fall within the anbit of the second Teague
exception.

Accordi ngly, the newconstitutional rule
announced by the United States Suprene Court
in Rng does not fall within either
exception to Teaque's non-retroactivity
standard. Therefore, Ring, |ike Apprendi,
does not apply retroactively on collateral
review in federal court in Turner’s case
because his convictions and sentences becane
final before the Supreme Court announced
Ri ng. Thus, Turner cannot collaterally
chal l enge his convictions and sentences on
the basis of a claimed Ring error.3
(footnotes omtted)(Ld. at 1285-86)

Trotter cannot prevail on his claim for entitlement to
relief by retroactive application of Ring in this postconviction
chal | enge. Ri ng announced a change in procedural |aw. In

Apprendi v. New Jersey, 530 U S. 466 (2000), the Court held that

a fact, other than a prior conviction, that increases the

statutory maximumfor a crime nust be presented to the jury and

17



proven beyond a reasonabl e doubt. Ring applied Apprendi to
Arizona’s sentencing schene. As expl ained above, the maxinmm

sentence for first degree nurder is death in Florida, unlike the

Situation in Arizona. In any event, Ring only involves a
procedural question -- who decides a given question, the judge

or jury. The courts have recognized that jury involvenent in
capital sentencing does not enhance accuracy. Not only is the
requi rement of inproving the accuracy of a trial unsatisfied by
application of Ring to the instant case, but also it is not a
bedrock procedural elenent essential to the fairness of a
proceeding, i.e., one that is inplicit in the concept of ordered
i berty as expl ai ned i n Teague, supra, Sawyer, supra, and Tyler,
supr a. It goes w thout saying that the first exception of
Teague i s i napplicable since prosecution for first degree nurder

is not proscribed due to primary, private, individual conduct

beyond the power of the crimnal |awnmaking authority to
proscri be.
Simlarly, Trotter cannot prevail under this Court’s

standard of retroactivity under the principles of Wtt v. State,

387 So. 2d 922 (Fla. 1980), which requires a decision of
fundanental significance which so drastically alters the
underpinnings of Trotter’'s death sentence that “obvious

injustice” exists. See Newv. State, 807 So. 2d 52 (Fla. 2001);

18



Ferguson v. State, 789 So. 2d 306, 311 (Fla. 2001)(The Court
must consi der three factors: the purpose served by the new case,
the extent of reliance on the old law, and the effect on the
adm ni stration of justice from retroactive application).
Trotter cannot show that adoption of Ring satisfies these
criteria.

Lastly, relief nust be deni ed as procedural ly barred for yet
anot her reason. Appel lant urged his Ring argunent in the
written closing argunent following the evidentiary hearing in
claimVl at length (R1242-1259) and the state responded in its
closing argunent that Ring did require vacation of Trotter’s
sentence of death (R1305-1310). If appellant wanted to
chal l enge the | ower court’s adverse disposition to his claimVi
it was incunmbent upon himto assert that in the appellate brief
chal | engi ng t he deni al of his postconviction notion. He has not
done so and thus his claimhas been abandoned. Trotter may not
perm ssibly attenpt to utilize the habeas corpus vehicle to

rai se clains that appropriately should be asserted in the appeal

fromdeni al of postconviction relief. See Rutherford v. Moore,

774 So. 2d 637, 643 (Fla. 2000); Glliamv. State, 817 So. 2d

768, 781 n.20 (Fla. 2002); Randolph v. State, 853 So. 2d 1051,

1068 (Fla. 2003) (“to the extent Randol ph is attenpting to use

this habeas petition as a substitute or an additional appeal of
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his postconviction notion, Randolph’s claim is denied.”);

Hardwi ck v. Dugger, 648 So. 2d 100, 105 (Fla.1994); Fotopoul os

v. State, 838 So. 2d 1122 (Fla. 2002); King v. State, 808 So. 2d

1237, 1246 (Fla. 2002)(clainms procedurally barred as they were
raised in King’s nost recent 3.850 notion and are not properly

relitigated in this habeas petition); Parker v. Dugger, 550 So.

2d 459, 460 (Fla. 1989).

Petitioner’'s claimfor relief nmust be deni ed.
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| SSUE 1|
WHETHER THE EI GHTH AMENDMENT W LL BE
VI OLATED AS PETI TI ONER MAY BECOVE
| NCOVPETENT AT THE TI ME OF EXECUTI ON.
As petitioner acknow edges, the claim that Trotter nmay

become inconpetent to be executed at sonme future time is

premature. See Brown v. Moore, 800 So. 2d 223, 224 (Fla. 2001)

(“We agree with his concession that this issue is not yet ripe,

and we therefore findit to be without nerit. See Hall v. More,

792 So. 2d 447, 450 (Fla. 2001); Mann v. More, 794 So. 2d 595,

600 (Fla. 2001)."7); Hunter v. State/Mwore, 817 So. 2d 786, 799

(Fla. 2002); Fla. R Crim P. 3.811(c); Porter v. Crosby, 840

So. 2d 981, 986 (Fla. 2003); Cole v. State/Crosby, 841 So. 2d

409, 430 (Fla. 2003).

This clai mnust be deni ed.
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CONCLUSI ON

WHEREFORE, Respondent respectfully requests that this

Honorabl e Court DENY Trotter’'s Petition for Wit of Habeas

Cor pus.
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