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PRELI M NARY STATENMENT

Appellee will refer to the instant record on appeal seeking
relief fromthe denial of postconviction relief by “R* followed
by the volume nunmber and page nunber.

Additionally, appellee will refer to the original direct
appeal record (Florida Suprene Court Case No. 70,714) by “1DAR’
followed by the volume nunmber and page nunber. As to the
resentencing appeal (Florida Supreme Court Case No. 82,142),
appellee will refer to that record as “2DAR’ followed by the
vol ume nunber and page nunber.

Appel | ee woul d note that the transcripts of the evidentiary
hearing conducted in |late April and early May 2002 inexplicably
appear twice in the appellate record. The testinony begi nning
on April 29, 2002 first appears in Volume VIII at 1380,
conti nues through Volunes I X, X, and XI and concl udes in Vol une
XI'l at 2202. The testinmony of that hearing al so appears again
starting at Volume XIV (TR 54) and continues through Vol une
XVITl (TR876). Appellee will use the transcripts at Vol une XV

t hrough Vol unme XVII |



Appel | ant was indicted and convicted for the June 16,

STATEMENT OF THE CASE AND FACTS

1986

first degree nmurder of Virgie E. Langford, a seventy-year-old

owner of a

this Court

grocery store in Palmetto, Florida. On direct appeal

briefly described the facts. Trotter v. State,

So. 2d 691, 692 (Fla. 1990):

On June 16, 1986, a truck driver went
into Langford’' s grocery in Pal nett o,
Florida, and found the seventy-year-old
owner, Virgie Langford, bleeding on the
floor in the back of the store. She had
suffered a ||arge abdom nal wound which
resulted in disenbowel ment; there were a
total of seven stab wounds. She told the
dri ver that she had been stabbed and robbed.
Several hours after the surgery for her
wounds, the victimwent into cardi ac arrest
and di ed.

The jury found Trotter guilty of robbery
with a deadly weapon and first-degree
nmur der, and recomrended t he death penalty by
a nine-to-three vote. The trial court found
four aggravating circunstances™ and four

mtigating circunstances. Finding the
aggravating circunstances outweighing the
m tigating ci rcunst ances, t he court

sentenced Trotter to death.

"2 The crinme was commtted while under
sentence of inprisonnent; the defendant had
previously been convicted of a felony
involving use or threat of violence; the
crime was commtted while engaged in the
conmm ssion of a robbery; and the crinme was
especially wcked, evil, atrocious, and
cruel .

n3 Defendant was under the influence of
extreme nental and enptional disturbance;
t he capacity of t he def endant was
substantially inpaired; the defendant has a

576



bel ow average |I.Q and a history of famly
and devel opnmental problens; and renorse.

The Court affirmed the judgnment but renmanded for
resentencing. The two dissenting justices found no error in the
sentencing. 1d. at 695-696.

On the resentenci ng appeal this Court affirmed the sentence

of death inposed. Trotter v. State, 690 So. 2d 1234 (Fla

1996). The Court recited:

At resent enci ng, the trial court
followed the jury’'s el even-to-one vote and
again inposed the death ©penalty after
findi ng four aggravating circunstances, ™ two
statutory mtigating circunstances," and
sever al nonstatutory mi tigating
ci rcunstances. " Trotter raises ten issues in
his present appeal .

nS Trotter was on community control at the
time of the nurders; Trotter had been
convicted of a prior violent felony; the
crime took place while Trotter was engaged
in a robbery and was for pecuniary gain

(al though the court listed these two
circunstances separately in its witten
order, it stated at sentencing that it

considered the two as a single factor); and
the nurder was especially wcked, evil,
atroci ous and cruel.

"6 Trotter was under the influence of extrene
mental and enotional disturbance; and the
capacity of the defendant was substantially
i npai r ed.

" Trotter has a below average |.Q , has both
fam |y and devel opnental problens, and has a
di sadvant aged background; Trotter may have
suffered froma frontal | obe brain disorder;
the defendant is renorseful; and other
nonstatutory factors.



"8 The court counted conmunity control as an
aggravating circunstance; victim inpact
evidence is inpermssible in general;
adm ssion of victiminpact evidence here was
i nproper; Trotter should have been all owed
to raise the validity of his prior
conviction; the court failed to investigate
Trotter’s claim of racial bias in seeking
the death penalty; the court deni ed
Trotter’s challenges for cause; the court
deni ed a particul ar chall enge for cause; the
court allowed evidence of a nonstatutory
aggravating circunstance to be introduced,
t he prosecutor made inproper coments; and
the sentencing order is deficient.

Thereafter, appellant sought postconviction relief. He
filed a Second Anmended Motion to Vacate (R Il, 292-370), the
state filed a Response (R 111, 373 - IV, 775) and followi ng a

hearing pursuant to Huff v. State, 622 So. 2d 982 (Fla. 1993) (R

Xi1l, 44-53), the | ower court scheduled an evidentiary hearing
on clainms I - IV (RYV, 785).

On March 20, 2003, followi ng an evidentiary hearing, Circuit
Judge Andrew D. Omens, Jr. entered a |engthy order denying the
Second Anmended Modtion to Vacate Judgnent of Conviction and
Sentence (R VIII, 1319-1379). The court sunmmarized the
testinony of defense w tnesses Peter Dubensky, Danny Wortham
G adys Casimr, Marsha Polite, Ph.D. Calvin M Pinkard, Jr.,
attorney Janes Slater, Dr. Harry Krop, Dr. Bill Mosman and state
witnesses Krop and Dr. Sidney J. Merin (R VIII, 1324-1365).
Judge Owens denied the clains that counsel rendered i neffective

assistance in failing to tinely file a notion to set aside a



1985 robbery conviction, denied a claim of ineffective
assi stance of counsel in the use of a nental health expert under

Ake v. OCklahoma, 470 U. S. 68 (1985), and denied a claimthat

counsel failed to provide experts with information and that
counsel failed to investigate and present famly background
information (R VIII, 1365-1374). Other clains were summarily
denied (R VIII, 1375-1379).

Evi denti ary Heari ng:

Janmes Sl ater, who had been co-counsel to Peter Dubensky in
Trotter’s initial trial for the Langford nmurder and | ead counsel
in the resentencing proceeding, admtted that he and Dubensky
were two of the nmpbst experienced trial lawers in the Public
Defender’s office. Slater had been practicing since 1973 (R XV,
273). Slater conceded that in denying the notion to w thdraw
pl ea and notion to vacate and set aside and correct sentence (on
the 1985 non-capital case) Judge Dakan ruled both that it was
barred by the two-year rule and that the evidence did not
justify it as well -- he denied it on the merits (R XV, 274).
Sl ater had represented Danny Wort ham whi ch had sim | ar issues of
| aw. intelligence, abusive background and he was in the sane
foster hone as Trotter; he used the sane trio of experts --
Krop, Maher and Wbod -- in both cases and Slater had received a
successful |ife recommendation following a gqguilty plea by

Wort ham (R XV, 275-277). Sl ater conceded that it was conmmon



practice in Manatee County to use witten acknow edgnents which
judges did not always repeat in the plea colloquy (R XV, 279).
Slater testified that in the original sentencing proceeding the
foster parents (the ElIlingtons) and appellant testified that
appel l ant was | oved by them (R XV, 282-283).

Slater used a different strategy in the 1993 resentencing
proceedi ng; putting on evidence of abuse or problems in the
El i ngton household (R XV, 283). Slater acknow edged that he
may have traveled to Gainesville to visit with Dr. Krop and
accommodate his schedule before the 1993 trial and that after
t he 1993 hearing he took the tine to wite himand thank himfor
his help on the case (R XV, 284). Slater also wrote to Dr
Maher on May 5, 1993, noting that the unsuccessful result in
Trotter’s case was attributed to the gruesone nature of the
of fense (R XV, 286). Sl ater acknow edged that in the initia
trial the transcript shows the defense considered using former
attorney M. Lee to testify about Trotter’s voluntary plea to
t he charge, for consideration as mtigation (R XV, 287-288). He
tried to do everything to help Trotter avoid the death penalty
(R XV, 288); if he had evidence he would pursue and present it
unl ess he had a strategic reason not to do so. Sl ater was
pretty intense when it came to preparation and kept his
i nvestigator, M. Speed, working hard (R XV, 288-289). Slater

recall ed that he did put on evidence of Trotter’s 1Q and there



was testinony concerning his devel opnent. He identified State
Exhibit 5, a neno directed to his investigator to find
Dr. Pinkard and determne if the state was going to call him
because he m ght be a damagi ng wi tness against Trotter (R XV,
292).

Slater testified there was an HRS worker naned Catherine
WIllianms, whom he had used as a witness in the Danny Wortham
case. She assisted in looking for records in Trotter’s case;
they were not able to find the HRS file that related to
appel | ant. Sl ater acknowl edged State Exhibit 7, a meno from
Slater to the file dated January 29 indicating that appellant’s
sister Cathy Trotter’'s married name at the time was Cathy
WIIlianms. Slater authored that nmenmo (R XV, 293-294). He
recalled using Dr. Wod and Dr. Maher as his primary expert
W t nesses on the brain dysfunction issues (R XV, 295).

Psychologist Dr. Harry Krop testified that he nmet wth
attorney Slater and Dr. Maher after the first trial with regard
t o perhaps changi ng the strategy for resentencing partly because
of new materials regarding the Ellingtons and al so based on a
di scussion that focused on a person’s drug use mght not “fly
anynore;” although it used to be helpful in mtigation it was
perhaps now viewed as aggravation (R XV, 330). Kr op
adm nistered an IQtest, the Wechsler Adult Intelligence Scale

Revised (WAIS-R) and at the first nmeeting Trotter canme out with



an 1Q of 72 in 1987. Krop felt that was an accurate score (R
XV, 331-332). Krop was still confortable with that score in his
1992 interview with appellant. Trotter had previous testing in
school on W SC-R where he obtained an 1 Q of 70 and scored an 1Q
of 69 on the verbal Slosson test, consistent with Krop’s scoring
(R XV, 334-336). Dr. Pinkard had given the Wechsler
Intelligence Scale for Children, but since the WSC and W SC-R
are children’s I1Q tests and Trotter was no |onger a child when
Krop saw him Krop gave the WAIS-R. The 1Q test score of 88 on
Pinkard’ s testing with the current categorizations would be
called | ow average -- when Pinkard did the testing it would be
dull normal (Krop explained that there is no such classification
as “adult normal” and if the transcript said that, it is a
t ypographi cal error) (R XV, 336-337).

On cross-exani nation, Krop indicated that he had spent about
an hour going over the plea form(fromTrotter’s 1985 plea) with
appellant. He did not determ ne that Trotter was incapable of
understanding the plea formor rights deal but felt that based
on what Trotter told himthat he did not understand parts of it.
Krop relied to a |large extent on what Trotter told him what
happened with attorneys Lee and Mreland (R XV, 351-354). | f

Lee had spent a couple of hours with himhe coul d have expl ai ned



the various rights! (R XV, 351-352). Krop admitted that in 1992
he was not aware of defendant’s prior record or how many tines
he had entered a plea in court and did not recall that the PSI
indicated that Trotter had been through the court system ei ght
to eleven tines prior to entering the 1985 plea. Krop admtted
that Lee in his testinony indicated he had several conferences
wi th defendant totaling nore than three hours and went over the
items with the defendant, which would be inconsistent with what
Trotter told him Krop did not know from Slater that he in fact
had plead Trotter guilty using a witten plea form to a
vi ol ati on of probation on that very form subsequent to the 1987
trial and well before the 1992 hearing (R XV, 354-355). Krop
fully testified about all these matters to the jury (R XV, 356).
Adaptive behavior is an issue in determ ning nental retardation.
He noted that based on the 72 1Q and his eval uation, Trotter was
not nentally retarded and would concur today that appellant’s
functioning is in the borderline range of intellectual ability
which is different than being nentally retarded (R XV, 356-357).
Krop had Trotter’s school records including evaluations by
t eachers on conduct, and work habits. There is an adaptive
behavi or scale filled out in the seventh grade, 75 to 100 areas

assessing his condition, plus Dr. Pinkard reported an 88 IQ

1 Krop noted that paragraph 4 of the form dealt wth
questions pertaining to perjury, paragraph 8 dealt w th whether
he was satisfied with his lawer and paragraph 7 dealt wth
whet her prom ses or threats were made to him (R XV, 352).

8



score in 1976. Pi nkard al so tal ked about his rehabilitation
potential and although he indicated that he did not believe
Trotter was well devel oped enotionally and had sone inadequate
personality characteristics, Pinkard overall described him as
nore mature and with an al nost normal intelligence (R XV, 357-
359). Krop contacted Trotter on six occasions for a total of
ten and one-half hours. He spent considerable time preparing
for his testinmony and worked on cases with Sl ater both between

the two Trotter trials and after the resentencing (R XV, 360).

Krop reviewed Dr. Mosman’s criticismand affidavit and not ed
that the accusation that he mstook HRS worker Catherine
WIllianms for appellant’s sister was incorrect (R XV, 375-376).
Krop testified that he had an extensive intervieww th appel | ant
at his first nmeeting and did I1Q testing; he did not do
personality testing on Trotter since he did not feel it was
necessary (R XV, 379). He opined that the MWI would not have
been valid because Trotter did not have a sufficient reading
| evel . Additionally, he explained that he chooses not to do
personality testing for a couple of reasons: (1) experience has
taught that personality testing may end up being nore harnfu
since skillful cross-exam nation can reveal that the majority of
personality tests psychologists use are not particularly

reliable or wvalid, particularly projective tests and in a



forensic setting; (2) this case was somewhat unique in that
there was a |ot of prenorbid data (information prior to the
hom cide) -- there had been three or four other evaluations on
intellectual or cognitive matters, which informati on can be nore
val uabl e because not subject to the criticism that the
individual is trying to | ook dumb or crazy (R XV, 381). Krop
had a sufficient history from Trotter and his own observations
and noted Mosman’' s characterization of his work as i naccurate (R
XV, 384). He again described the material that had been
available to him (1Q testing in school, screening reports,
Dr. Pinkard s report, staffing reports and notes, assessnents of
teachers on Trotter’s adaptive behavior)(R XV, 384-386). Krop
testified as to conversations with Sl at er r egar di ng
Dr. Pinkard' s report; they were concerned that Pinkard s scores
were different and significantly higher than other 1Qtesting at
school or Krop’'s assessnment. Slater suggested that it woul d not
be particularly helpful to the case if Pinkard were called to
testify when Krop asked Slater about getting in touch wth
Pi nkard (R XV, 388). Krop asked Slater to try to get Pinkard’'s
raw data; Slater indicated that he tried and was unable to
obtain it. Krop presuned that it was not available (R XV, 388).
They agreed Krop would not contact Pinkard. Addi tionally,
Pi nkard had information other than |1 Q presenting Trotter as a

much nore normal child than some of the other testing Krop had,

10



in terms of maturity and other factors. Sone of the things in
Pi nkard’ s material contradicted the findings of other eval uators
i ncluding Krop (R XV, 389). Krop explained that Trotter’s score
of 88 on the WSC represents a consi derably higher intellectual

functioning than the 69-72 Krop had on the WAIS;, it was
essentially two points fromwhat is considered average or nornma

| Q whether it be a child or adult. Moreover, on several of the
subtests appell ant scored very high, about average (R XV, 389-
391). Krop explained that while there are articles show ng
i ndi vi dual s are obtaining higher 1Q at about a rate of .3 per
year, that is in regards to all individuals (fromtelevision,
cul ture, experiences) and does not explain a difference between
two 1Q tests (R XV, 394). On four of the five scores on the
W SC performance test by Pinkard, Trotter had a perfornmance |Q
of 97 -- basically in the normal range. The school psychol ogi st
got the same good scores as Pinkard (R XV, 396-397). Dr. Msnan

retested Trotter and got an 1 Q score of 77 or 78 and that woul d

not qualify Trotter as nentally retarded (R XV, 398).

Krop testified that Trotter was conpetent to stand tri al
both in 1987 and 1993 and that is not a close call (R XVl, 410).
Krop testified that he interviewed appellant’s nother, Ms. O a
Wight, prior to his testinony at the resentencing proceeding --
she had previously been unavail able or could not be found. Krop

also talked to Leroy Chandler and appellant’s sister, Cathy
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Wlliams (R XVI, 413-414). Krop did not get a sense the
hom ci de was during a cocaine blackout; Trotter gave a fairly
el aborate detailed account of the incident and appellant
indicated that it was sem -accidental, sem -defensive (R XVI,
423-424). Krop indicated that several of the mtigating factors
suggested by Mosman Krop actually discussed in his testinony (R
XVI, 429-435) and disagreed with other Msman opinions (R XVI,
436-440) . Dr. Krop stood by his I1Q score of 72, that Trotter
was in the borderline intellectual ability (R XVlI, 442). Kr op
expl ai ned that Trotter got a job at Tropi cana and was working --
showi ng his adaptive functioning. He was socially okay and

school records showed his capacity to adapt behaviorally; he did

well in the proper environment. Trotter has al so adapted in the
prison environment (artwork, learning to play chess, no
disciplinary reports) (R Xvi, 480). Borderline nenta
retardation is not mental retardation (R XVI, 491). 1In addition

to his personal interviews, Krop also had i nformati on from nenos
by the defense attorneys and investigator (R XVlI, 505).

Dr. Modsman was called by the defense and offered his
criticismof Dr. Krop. On cross-exam nati on Mosman acknow edged
that he was wwong in his sworn affidavit by claimng that Krop
erred in believing Cathy WIlliams was appellant’s sister (R
XVIl, 668-675). Mosnan tested appellant and got a full scale 1Q

of 78; he agreed that the diagnostic criteria in DSMI11I1R says
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retardation is a score of 70 and below and another section
al l ows standard of error of neasurenent. The clinical judgment
range is 65 to 75. Mosman agreed that when he tested appel |l ant
in 2002 Trotter cannot be classified as retarded. Msman did
not exam ne for adaptive behavior skills on appellant since his
| Q score of 78 does not inplicate nental retardation (R XVII
692-695). An 88 1Q score on the Wechsler scales is in the dul
normal range (R XVII, 701). Mdsman |listed the tests he gave and
stated that he gave the Trail Making B test w thout giving Trail
Maki ng A, asserting that the A test is never scored and is not
used in an inpairnment analysis. Mosman did not know whet her
giving Test A has an effect on the results of Test B (R XVII
716-718). Dr. Mosman stated that it would have been “absolutely
outstanding” for a jury to hear that Trotter financed his
cocai ne habit by repeatedly commtting burglaries (and conceded
that he had not tried a crimnal case as a |l awer) (R XVII, 756-
757). Mosman did not know what Dr. Wbod or Dr. Maher (penalty
phase expert w tnesses) said or did not say to defense counsel
or what information counsel had in making their strategic
deci sions (R XVil, 778-779). He conceded a decision had been
made by authorities that appellant did not belong in EVMR cl asses
(R XVI1, 786).

Dr. Pinkard testified and on cross-exam nation testified

that he tested Trotter with the W SC and obtai ned a score of 88
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(R XIv, 189). If that were an accurate score he would not be
retarded (R XI'V, 190). Pinkard agreed that for retardation, the
criteria includes an 1Q score approximately two standard
devi ati ons below the norm(at nost 75 with the standard error of
measur enent under  current criteria), defi ci ent adaptive
functioning and onset before age eighteen. |If you do not have

any one of these three criteria, you cannot nake a di agnosis of

ment al retardation. An 1 Q of 78 or 80 would not satisfy
retardation (R X'V, 190-191). Those scores would exclude
Trotter (R XV, 192). His report indicated Trotter was

enmotionally mature for his age (R XI'V, 195-196). He was able to
foll ow conplex directions if given verbally and capabl e of being
trained as a skilled worker in a variety of trades. He had an
al nost average intelligence (R XIV, 196). It is an essenti al
part of the nental retardation diagnosis to consider adaptive
functioni ng and Pinkard did not have Trotter’s school records (R
XV, 199, 197). In 1973 the Anmerican Association for Mental
Defi ci ency conpl etely abandoned t he borderline criteria and went
back to 70 and bel ow, years before Pinkard eval uated Trotter (R
XI'V, 203). Using the AAMD criteria, Trotter is not retarded and
that is the criteria DSMI11 was based on (R XV, 204). The
definition of nmental retardation and intellectual functioning
which defines it in terms of two standard devi ati ons woul d not

allow Trotter’s 1973 1Q of 80 to be deened retarded (R XV,
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205). Pi nkard agreed that school and progress reports are
i nportant to assess adaptive functions and he never |ooked at
Trotter’s school records (R XIV, 207). Trotter’s twel ve-page
adapti ve behavior scale filled out in his school records was not
provided to Pinkard, either then or now (R XV, 208). He did
not know what Trotter’s school grades were (R XIV, 209). State
Exhi bit 4 showed grades of Cs and B's in 1974-75 and A's and
B's in 1975-76. Pinkard had not been told that as recently as
2001 Trotter received a full scale 1Qof 78 on the WAIS-111 (R
XI'V, 210). The current DSM does not allow a score of 78 to fit
into the retardation category and Pinkard has no current
i nformation about Trotter’s adaptive functioning (R XIV, 212).
He did not <consider adaptive functioning as part of his
di agnosis (R XI'V, 214). Pinkard could not explain why he got an
| Q score of 80 and the school got a 70 (R XIV, 222). Pi nkar d
was contacted by CCRC to beconme involved in this case; Pinkard' s
son is a lawer for CCRC (R XV, 223).

Dr. Merin, Board certified in clinical psychol ogy,
pr of essi onal neur opsychol ogy, medi cal psychot her apy and
behavi oral nedicine, previously testified in the 1993 Trotter
resentencing case (R Xvill, 801-804). He reviewed the
transcripts, school records and Krop’s testing. Krop had
obtained on Trotter a WAIS-R I Q score of 72 and Dr. Mosnan

obtained an 1 Q score of 78 on the WAIS-111 (R XVIill, 805). He
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perfornmed an evaluation on Trotter on April 9, 2002, with a
representative of CCRC present. Merin concluded that Trotter
was conpetent and was not suffering fromnmental retardation or
any ot her disorder (R XVIII, 806-808). Merin opined that at the
time of the crinme in 1986 or 1987 appellant would not have
qualified for mental retardation, considering both 1Q scores,

adaptive functioning and his current scores would not qualify as
mental retardation (R XVIIIl, 809-810). He was aware al so that

on the WSC test by Dr. Pinkard, Trotter had an 1Q of 88 (R
XVIIl, 811-812). In 1993, Dr. Merin opined that appellant’s 1Q
was “probably the high 70's” (R XVII11, 813). He described sone
of the tests given by Dr. Krop: the Wsconsin Card Sorting Test

in which Trotter performed very well (R XVIiII, 814-816), the
Cat egori es Test, and the Bender-Gestalt Test in which appell ant

performed very well (R XVIill, 816-818). There was a two-part

test: Trails A and Trails B (you never give just Trails B
alone). It would be nonsense to say that the Trails A test has
no di agnostic significance (R XVII1, 819-820). Merin also gave
t he Draw-a-Person and Finger Tapping tests and appellant was
fine. Trotter has no brain damage or frontal | obe inpairnent.

What he probably has is a | earning disability; he could have had
difficulty in school if education had not been encouraged (R
XVIIIl, 822-824). On sone of the conprehension Trotter perfornmed

very well (R XVIII, 824-825). On Dr. Mosman’s nost recent test
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appel l ant canme out with a verbal 1Q of 82, and perfornmance | Q of
77; a performance score of 77 is not too bad a score. The
overall full scale IQwas 78 (R XVIII, 825-826). Merin stated
t hat he never heard that it was normal in clinical practice in
the 1970's to use an 1Q range of 83 to 70 to nmke a nental
retardation diagnosis (R XVill, 829). He opi ned there was no
chronic maj or depression or post traumatic stress disorder (R

XVI11, 862-863).
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SUMVARY OF THE ARGUNMENT

| . Appel lant is not entitled to relief pursuant to Atkins

V. Virginia, 536 U S. 304 (2002). The |ower court found that

“Trotter’s postconviction attorneys failed to present evidence
beyond specul ation to support their allegations that Trotter is
mentally retarded. . .” (R VIII, 1373-1374). All the experts
agree that Trotter is not nentally retarded now, his nost recent
lQ test scoring places him above the range for nental
retardation categorization and, indeed, defense expert Msman
did not even do adaptive functioning testing because of that
fact. Dr. Pinkard obtained a score of 88 1Q on the WSC, given
to Trotter as a child (which is dull normal) and did not have
any school records to review, which would be npst hel pful in
eval uati ng adaptive functioning. Both Dr. Merin and Dr. Krop
described Trotter’s adaptive functioning abilities and concl uded
t hat he was not retarded.

1. Appellant’s challenge that Florida Statute 921. 137 is
unconstitutional under the Eighth Amendnent is nmeritless. To
the extent that appellant is asserting that the courts are
unable to mke a determ nation of nental retardation in a
postconviction setting, that claimis refuted by this Court’s

decisions in Bottoson v. More, 813 So. 2d 31 (Fla. 2002) and

Bottoson v. More, 833 So. 2d 693 (Fla. 2002).

Appel | ant cannot obtain postconvictionrelief nerely on the

18



basis of nere specul ation. See Maharaj v. State, 778 So. 2d

944, 951 (Fla. 2000); Jones v. State, 845 So. 2d 55, 64 (Fla.

2003); Jennings v. State, 782 So. 2d 853, 859 (Fla. 2001);

Cooper v. State, 856 So. 2d 969, 974 (Fla. 2003); Bruno v.

State, 807 So. 2d 55, 67 (Fla. 2001); Cole v. State, 841 So. 2d

409, 418 (Fla. 2003); Gorby v. State, 819 So. 2d 664, 686 (Fla.

2002); Eennie v. State, 855 So. 2d 597, 606 (Fla. 2003).

L1, The | ower court correctly denied relief on a claim
t hat appell ant was deni ed effective assi stance of counsel or due

process of lawin |ight of Ake v. Cklahoma, 470 U S. 68 (1985).

Initially, appellee notes that Ake is a due process of |aw case
and appel |l ant was not denied the right to assi stance of a nental
heal t h expert; three such experts testified on his behalf at the
resentenci ng proceedi ng. Had he been deni ed such a substantive
Ake right, Trotter could have argued such denial on direct
appeal and he is procedurally barred now for having failed to do
Sso.

There is no Sixth Amendnent right yet created or announced
by the United States Suprenme Court declaring a particular
standard to evaluate a nental health expert’s conpetence and if
the Court were to announce one in the future, appellant could
not obtain relief because of the non-retroactivity principles of

Teague v. lLane, 489 U. S. 288 (1989) and its progeny.

Appel |l ant was not denied due process of |law and trial
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counsel did not render ineffective assistance. Dr. Krop
performed well within professional norms and he expl ai ned that
his actions as well as those of trial counsel were predicated in
significant nmeasure to tactical considerations.

V. Trial counsel did not render ineffective assistance by
allegedly failing to investigate appellant’s background and
devel op available mtigating evidence. To the contrary, the
testi nony and record denonstrate extremely conpet ent
representation by one of the nost experienced capital litigators
inthe area who was assi sted by co-counsel, an investigator, and
t hree nental health experts. The alleged deficiency asserted
here -- the failure to call tw nieces, Casimr and Polite -- is
i nsubstantial as counsel tactically chose to use experts to
elicit famly background information and thus make it nore
difficult for the prosecutor to effectively cross-exam ne them
and utilized an appealing argunment that Trotter had been
abandoned throughout his life, which could have been severely
conprom sed by the inconsequential testinmony of Casimr and
Polite.

V. Trial counsel was not ineffective in failing to file
a timely notion to set aside a 1985 guilty plea and robbery
conviction. The |lower court properly determ ned that appell ant
was not prejudiced by counsel’s actions as the trial court in

its 1992 denial to the challenge based its ruling both on the
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basis of untineliness and that it was insufficient (R VIII,
1365-1366) . Appellant’s claim now nust be rejected as
procedurally barred (as a variant of an issue previously
considered and rejected on direct appeal) and the doctrines of
res judicata and |l aw of the case. Trotter may not avoid such
bars by sinmply cloaking the argunment in ineffective assistance
of counsel garhb. To obtain relief in a postconviction
proceedi ng, appellant nmust show not nerely that a plea colloquy
was i nadequate but also that his plea was not voluntarily and
intelligently entered -- which appellant has failed to do in
light of the testinony presented below and at the 1992 heari ng

bef ore Judge Dakan.
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ARGUMENT
| SSUE |
WHETHER APPELLANT |S ENTITLED TO RELIEF

PURSUANT TO ATKINS V. VIRG NIA, 536 U S. 304
(2002) (Restated).

(1) Mental Retardation and the Supreme Court of the United

St ates:
Execution of the nmentally retarded is now prohibited
pursuant to the United States Suprenme Court’s ruling in Atkins

v. Virginia, 536 U S. 304 (2002). 1In Atkins, the Suprene Court

defined nental retardation as requiring a show ng of

not only subaver age intell ectua
functioning, but al so significant
l[limtations in adaptive skills such as
communi cation, self-care, and self-direction
t hat became  mani f est before age 18.
Mentally retarded persons frequently know
the difference between right and wong . .
Because of their inpairments, however, by
definition they have dimnished capacities
to understand and process information, to
communi cate, to abstract from m stakes and
| earn from experience, to engage in | ogical
reasoning, to control inpulses, and to
understand the reactions of others.

Id. at 318. The Suprene Court, quoting from various nedical
sources, described “m|d’ nental retardation as “typically used
to describe people with an 1Q I evel of 50-55 to approximtely
70.” 1d. at 309 n.3 (citations omtted). The Court, however,
whil e di scussing the Wechsler Adult Intelligence Scal es test,
al so stated that “[i]t is estimted that between 1 and 3 percent

of the popul ati on has an 1 Q between 70 and 75 or | ower, which is
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typically considered the cutoff 1Q score for the intellectua
function prong of the nmental retardation definition.” 1d. n.5
(citations omtted).

Al t hough the Court in Atkins left it to the states to
specifically define what is nmeant by “nmentally retarded,” it
seenms clear that based on the definitions used in Atkins, that
subaverage intellectual functioning requires an |1 Q score of 75
(at nost) or below. Stated in the alternative, a person with an
| Q score exceeding 75 would not neet the definition of mentally
retarded required in order to avoid a sentence of death pursuant
to Atkins and therefore, the issue of nental retardation need

not even be addressed. ?

2 1n footnote 3 of the Atkins opinion the Court recited:

The Anerican Association of Ment al

Ret ar dati on ( AAVR) defi nes ment al
retardation as follows: “Mental retardation
refers to substantial limtations in present
functi oni ng. It s characterized by
significantly subaver age i ntellectual
functi oni ng, existing concurrently wth
related limtations in two or nore of the
foll owing applicable adaptive skill areas:
communi cati on, sel f-care, honme l'iving,
soci al skills, community use,
self-direction, heal t h and saf ety,
functional academ cs, |leisure, and work.
Ment al retardati on mani fests before age 18.~
Ment al Ret ardati on: Definition,

Cl assification, and Systens of Supports 5
(9th ed. 1992).

The American Psychiatric Association’s
definition is simlar: “The essenti al
feature of Ment al Ret ardati on is
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significantly subaverage gener al
intellectual functioning (Criterion A) that
is acconpani ed by significant limtations in
adaptive functioning in at least two of the

fol |l ow ng skill areas: comuni cati on,
self-care, hone living, social/interpersonal
skills, use of communi ty resources,

self-direction, functional academ c skills,
work, leisure, health, and safety (Criterion
B). The onset nust occur before age 18 years
(Criterion C). Mental Retardation has nmany
different etiologies and nay be seen as a
final common pat hway of vari ous pat hol ogi cal
processes that affect the functioning of the

central nervous system” Ameri can
Psychiatric Association, Di agnostic and
Statistical Manual of Mental Disorders 41
(4th ed. 2000). “MI1d” nmental retardation

is typically used to describe people with an
| Q |l evel of 50-55 to approximately 70. Id.,
at 42-43.

Footnote 5 of Atkins states in pertinent part:
Dr. Nelson admnistered the Wechsler

Adult Intelligence Scales test (WAIS-111),
the standard i nstrunent in the United States

for assessing intellectual functioning
AAMNR, Ment al Ret ar dat i on, supr a. The
WAIS-IIl is scored by adding together the

nunmber  of points earned on different
subtests, and using a mathematical fornula
to convert this raw score into a scaled
score. The test measures an intelligence
range from45 to 155. The nean score of the
test is 100, which neans that a person
receiving a score of 100 is considered to

have an aver age | evel of cognitive
functi oni ng. A Kauf man & E
Li cht enber ger, Essenti al s of VWAI S- 111
Assessnment 60 (1999). It is estimated that

between 1 and 3 percent of the popul ation
has an 1 Q between 70 and 75 or | ower, which
is typically considered the cutoff 1Q score
for the intellectual function prong of the
mental retardation definition. 2 B. Sadock
& V. Sadock, Conprehensive Textbook of
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Since appellant is not nentally retarded, the Atkins
deci sion serves as no inpedinent to the denial of relief in the
I nstant case.

(2) Determning Mental Retardation in Florida:

Clearly, the legislature has already considered the
appropriate definition for “nmental retardation” which precludes
capi tal punishnment, and it is codified in section 921.137(1).
That section defines mnmental retardation as “significantly
subaver age gener al i ntell ectual functioning exi sting
concurrently with deficits in adaptive behavior and manifested
during the period fromconception to age 18.”7 “[S]ignificantly
subaverage general intellectual functioning” is defined as
“performance that is two or nore standard deviations fromthe
mean score on a standardized intelligence test.” Section
921.137(1) also requires deficits in adaptive behavior, defined
as “the effectiveness or degree with which an individual neets
t he standards of personal i ndependence and soci al responsibility
expected of his or her age, cultural group, and comunity.”

The definition found in section 921.137(1) mrrors the
established definition of mental retardation provided by the
Ameri can Psychiatric Associ ati on and ot her | eadi ng
organi zations, as well as other provisions of Florida Statutes

relating to nental retardation. The DSM | V-TR provides that

Psychiatry 2952 (7th ed. 2000).
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mental retardationis (a) significantly sub-average intell ectual
functioning: an 1Q of approximtely 70 or below on an
individually adm nistered 1Q test, (b) concurrent deficits or
i mpai rments in present adaptive functioning (i.e., the person’s
effectiveness in neeting the standards expected for his or her
age by cultural groups), in at least two of the foll owi ng areas:
comuni cations, self care, home living, social/interpersona

skills, use of community resources, self direction, functional
academ c skills, work, leisure, health, and safety, and (c) the
onset is before age eighteen years. American Psychiatric

Associ ati on: Di agnostic and Statistical Manual of Ment al

Di seases, (4th ed. 1994), at 46; see also 88 393.063(42),
916.106(12), Fla. Stat. (2000); Atkins, 122 S. Ct. at 2245 n.3
(di scussing this definition from DSM IV and simlar definition
from the Anmerican Association of Mental Retardation); Bottoson
v. Moore, 813 So. 2d 31, 33-34 (Fla.) (rejecting claim that
there was no definition of nental retardation in place in
Florida, where trial court wused functional equivalent of

definition above), cert. denied, 122 S. Ct. 2670 (2002).

The definition that has been adopted by the Florida
Legislature is therefore consistent with rel evant psychol ogi cal
and | egal authorities. Accepting a definition that requires
nore than a low | Q score is necessary in order to restrict the

mental retardation exenption to those defendants that are
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actually nmentally retarded. It is well established that
“[b]eing retarded means nore than scoring low on an 1Q test.”

Fairchild v. Lockhart, 900 F.2d 1292, 1295 (8th Cir. 1990).

Reliance on low I Q scores alone is insufficient; such scores are
hardly dispositive as to showing nental retardation. See San

Martin v. State, 705 So. 2d 1337, 1348 (Fla. 1997) (there was

“conpetent substantial evidence to support the trial court’s
rejection of these mtigating «circunstances,” i ncl udi ng
“borderline range of intelligence,” where the trial court noted
that a performance on an 1 Qtest “an individual’s perfornmance on
such a test . . . may easily reflect less than his best

efforts”); Mles v. Dorsey, 61 F.3d 1459, 1473 (10th Cir. 1995)

(“on test designed to assess nenory and information, petitioner
scored so lowas to indicate intentional malingering”); Goldberg

v. National Life |Insurance Conpany of Vernont, 774 F.2d 559, 563

(2d Cir. 1985) (inter alia, “his 1Q scores were just too |ow
considering that he was a high school graduate and had been

invol ved in business with some success”); Blackwood v. State,

777 So. 2d 399, 404-05 (Fla. 2000) (“Dr. Garfield could not say
with certainty that appellant is retarded because she did not
run all of the appropriate tests and because she attributed his

scores to the depression”); Walls v. State, 461 So. 2d 381 (Fl a.

1994) (“low 1 Q expert psychologist stated that Walls' 1Q

actually had declined substantially during the years prior to
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the trial”).

(3) The Testinony at the Evidentiary Hearing Established

That Trotter Is Not Mentally Retarded: 3

The testinmony adduced at the evidentiary  hearing
denonstrates that appellant is not nentally retarded for

pur poses of application of Atkins v. Virginia.

(A) Intellectual Functioning (1Q Testing):

Dr. Krop admnistered an 1Q test (the Wchsler Adult
Intelligence Scale Revised (WAIS-R)) at his first nmeeting with
Trotter in 1987 and obtained a score of 72 and in his 1992
interviewwth himstill felt confortable with that score (R XV,
331-332). Dr. Pinkard had previously given the Wchsler
Intelligence Scale for Children prior to the next revision
(WSC-R or W SC-Revised). Both the WSC and WSC-R are
children’s 1Qtests. Wen Krop saw that Trotter was not a child
anynore, he gave the WAIS-R. Pinkard’ s score was an 88 on the
| Q test, which in current categorizations would be dull normal
(R XV, 336-337). Krop explained that adaptive behavior is not
an issue in determning 1Q but it is an issue in determ ning
ment al retardation. Krop concurred that appellant is
functioning in the borderline range of intellectual ability,
which is different than being nentally retarded (R XV, 356-357).

Krop stated that he had described appellant as dull normal

3 Appellee notes that appellant’s argunent nakes no
reference at all to the testinmony of Dr. Merin.
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(which the court reporter nmay have m stranscribed as adult
normal) (R XV, 338, 359). The material that Krop had included
|Q testing in the school records of WSC-R from Ms. Dukes, a
screening test from the Slosson, a verbal 1Q ©plus three
di fferent wi de-rangi ng achi evenent tests (R XV, 385).
Dr. Pinkard’ s W SC score of 88 represented a consi derably higher
intellectual functioning than the 69 - 72 Krop had on the WAIS;
it is essentially two points fromwhat is considered average or
normal 1 Q (whether it be a child or an adult). And on severa

of the subtests Trotter scored very high -- about 9 or 10, which
is average (R XV, 389-390). As to Pinkard s high score of 88,
Krop opined that if there is a 7 or 8 point differential using
the WSC test -- if the WSC score were really an 80 and using
a standard error of measurenent of plus or mnus five points --
it mght mean the score was either a 75 or 85. Krop added that
al though Pinkard’ s raw data was unavail able, four out of the

five scores on the performance test on the WSC were average or

above. Trotter had a performance 1Q of 97, which is basically
in the normal range. The school psychol ogi st got the sanme good
scores as Pinkard (R XV, 390-397). Krop noted that Mysman had
retested Trotter and got an |1 Q score of 77 or 78 in which
Trotter would not qualify as being nentally retarded (R XV,
398).

Dr. Mosman tested appellant and got a full scale 1 Q of 78.
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He agreed that the diagnostic criteria in DSMIIIR says
retardation is 70 or bel ow and another section allows standard
error of measurenment of plus or mnus five points to allow the
clinician some discretion. Msman acknow edged that “there is
no way that soneone with a 78 1Q could be diagnosed as
retarded.” Trotter could not now be classified as retarded (R
XVIl, 692-694). Mosman had not done adaptive behavior skills
testing on Trotter since the 1 Q score of 78 does not indicate or
inplicate mental retardation (R XVIl, 695). A footnote in the
DSMi ndi cated they get their 1Qscores fromeither the Stanford-
Bi net or the WSC and a score of 88 would be in the dull norm
range (R XVII, 699-701). Some of the tests Mdsman gave were
within normal limts (R XVIl, 715-716).

Dr. Merin also opined that Trotter was not retarded, noting
Dr. Krop’s WAIS I Q score of 72 and Mosman’s score of 78 on the
WAIS-111 (R XVIII, 804-810). Merin described a nunber of tests
in which appellant scored very well (Wsconsin Card Sorting
Test, Categories Test, Bender-Gestalt, Trails A & B) (R XVilIlI,
814- 822).

Dr. Pinkard testified and on cross-exam nation stated that
he tested Trotter with the WSC and obtained a score of 88 (R
XV, 189). If that were an accurate score he would not be
retarded (R XI'V, 190). Pinkard agreed that for retardation, the

criteria includes an 1Q score approximately two standard
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devi ati ons bel ow the norm (at nost 75 with the standard error of
measur enent under  current criteria), defi ci ent adaptive
functioning and onset before age eighteen. |If you do not have

any one of these three criteria, you cannot make a di agnosis of

mental retardation. An 1 Q of 78 or 80 would not satisfy
retardation (R XV, 190-191). Those scores would exclude
Trotter (R XV, 192). His report indicated Trotter was

enotionally mature for his age (R XI'V, 195-196). He was able to
foll owconplex directions if given verbally and capabl e of being
trained as a skilled worker in a variety of trades. He had an
al nost average intelligence (R XV, 196). It is an essenti al

part of the nental retardation diagnosis to consider adaptive
functioni ng and Pinkard did not have Trotter’s school records (R
XV, 199, 197). In 1973 the Anerican Association for Menta

Deficiency conpl etely abandoned t he borderline criteria and went
back to 70 and bel ow, years before Pinkard evaluated Trotter (R
XI'V, 203). Using the AAMD criteria, Trotter is not retarded and
that is the criteria DSM 11 was based on (R XV, 204). The
definition of nmental retardation and intellectual functioning
whi ch defines it in terns of two standard devi ati ons woul d not
allow Trotter’s 1973 1Q of 80 to be deened retarded (R XV,
205). Pi nkard agreed that school and progress reports are
i nportant to assess adaptive functions and he never |ooked at

Trotter’s school records (R XV, 207). Trotter’s twel ve-page

31



adapti ve behavior scale filled out in his school records was not
provided to Pinkard, either then or now (R XV, 208). He did
not know what Trotter’s school grades were (R XIV, 209). State
Exhi bit 4 showed grades of Cs and B's in 1974-75 and A's and
B's in 1975-76. Pinkard had not been told that as recently as
2001 Trotter received a full scale I1Qof 78 on the WAIS-II1 (R
X'V, 210). The current DSM does not allow a score of 78 to fit
into the retardation category and Pinkard has no current
i nformati on about Trotter’s adaptive functioning (R XIV, 212).
He did not consider adaptive functioning as part of his
di agnosis (R XIV, 214). Pinkard could not explain why he got an
| Q score of 80 and the school got a 70 (R XIV, 222). Pinkard
was contacted by CCRC to becone involved in this case; Pinkard' s
son is a lawer for CCRC (R XIV, 223).

(B) Adaptive Behavi or and Functi oning:

As noted above, Dr. Msman did not do any adaptive
functioning testing; it was unnecessary since his | Q scores were
above the nental retardation |evel. Dr. Krop testified at
| engt h about Trotter’s adaptive functioning. He had his school
records up through 1978 when appellant w thdrew from school
i ncluding the evaluations by teachers on his conduct and work
habits. There was a twel ve-page adaptive behavior scale filled
out in the seventh grade covering 75 - 100 areas assessing his

condition (R XV, 358). Dr. Pinkard had described him as nore
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mature and an alnmost normal intelligence (R XV, 359). The
school records contained an assessnment by teachers or a
counsel or regarding how the student was adapting to various
situations both in the community and in school (R XV, 386).
Krop interviewed appellant’s sister and Ms. Ellington. Trotter
got a job at Tropicana and was working -- showing his
adaptability; the school records showed his capacity to adapt
behaviorally. Even in the home, records reflected he tried to
protect and care for his younger siblings while his nother was
out drinking. Additionally, records show adaptation in prison
-- artwork, no disciplinary reports (R XVI, 476-480). Dr .
Pi nkard adm tted that he did not have appell ant’s school records
(R XI'V, 197, 199) and conceded they were inportant to assess
adaptive functioning (R XIV, 207). Pinkard stated that school
and progress reports are inportant to assess adaptive
functioning; he was not provided the twelve-page adaptive
behavior scale filled out in his school records, did not know
what Trotter’s school records were, and acknow edged that State
Exhi bit 4 showed grades of Cs and B's in 1974-75 and A's and
Bs in 1975-76 (R XIV, 207-209). Pi nkard did not consider
adaptive functioning as part of his diagnosis (R XV, 214).

(4) Wether Atkins is Retroactive:

The United States Supreme Court has not yet announced

whet her Atkins is to be given full retroactive affect. As this
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Court has noted in King v. Moore, 831 So. 2d 143, 144-145 (Fl a.

2002), and Bottoson v. Moore, 833 So. 2d 693, 695 (Fla. 2002),

the United States Suprenme Court had advised |ower courts to
| eave to it “the prerogative of overruling its own decisions.”

Rodri quez De Quijas v. Shearson/ Anerican Express, Inc., 490 U. S.

477, 484 (1989).

Appel |l ee notes that in Bottoson v. Mdore, 833 So. 2d 693,

695 (Fla. 2002), this Court determ ned that:

We find Atkins inapplicable in Iight of the
fact that Bottoson already was afforded a
hearing on the issue of nmental retardation
and was permtted to introduce expert
testinmony on the issue. The evidence did
not support his claim

This Court should not announce that Atkins is retroactive until
the United States Supreme Court decides to do so.

(5) Atkins and Full Constitutional Protection:

Appel | ant next argues that heis entitled to (and presumably
been deni ed) federal constitutional protections, to wit: right

to a jury trial, appointnment of conpetent counsel, conpetent

experts pursuant to Ake v. Oklahoma, 470 U.S. 68 (1985), and

notice. Appellant alludes to Ring v. Arizona, 536 U S. 584

(2002) . This Court has already rejected a claim that a
determ nation of nental retardation nust be made by a jury. In

Bottoson v. Moore, 813 So. 2d 31 (Fla. 2002), the defendant

claimed during a pending death warrant that he was retarded.

Fol | owi ng an evidentiary hearing the trial court found that he
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was not nentally retarded because the evi dence denonstrated t hat
he failed to neet two out of the three requirenents of the test
for evaluating nental retardation (1Q test scores and
significant deficiencies in adaptive behavior). This Court
affirmed since the evidence supported the trial court’s
findi ngs. Id. at 33-34. Thereafter, Bottoson sought relief
pursuant to Ring, supra, and the Court rejected his clai mnoting
t hat Atkins was i napplicable inlight of the prior determ nation

that he was not retarded. Bott oson v. ©Moore, 833 So. 2d 693,

695 (Fla. 2002). The |lower court determ ned that trial counsel

were conpetent and that Ake v. OCklahoma did not require the

grant of relief. Simlarly, there is no nerit to any |ack of
notice conplaint. This subissue is neritless.

(6) Appellant’s Claim That He Has Not Been Provided with

Mandat ed Constitutional Protections:

Appel l ant argues that there is no particular state
postconviction procedure in connection with this issue, yet
clearly the lower court was able in the proceeding below to
permt the testinony of the various nental health expert
w tnesses who had a view to express (Drs. Krop, Merin, Msnman,
and Pinkard). Trial courts have been able to consider and

resol ve such clains in the postconviction setting. See Bottoson

v. State, 813 So. 2d 31, 33-34 (Fla. 2002); Bottoson v. Moore,

833 So. 2d 693, 695 (Fla. 2002).
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Dr. Mosnman, who did not even do adaptive behavior testing,
agreed that Trotter cannot now be classified as nentally
retarded, in light of his testing and obtaining a full scale I Q
of 78 (R XVII, 692-695). Dr. Krop opined that appellant was
operating in the borderline range of intellectual ability, which
is different than being nentally retarded (R XV, 357; XVI, 398,
442) . Dr. Krop also described appellant’s adequate adaptive
behavior as an adult (R XVI, 480). Dr. Merin found no nental
retardation (R Xvill, 808-810).

The instant claimis nmeritless.

(7) The Differing Opinions of the Experts:

Appel l ant’s nost recent expert, Dr. Bill Mdsman, testified
t hat when he tested Trotter he achieved a full scale | Q score of
78, conceded that the diagnostic criteria inthe DSMIIIR states
that retardation is 70 or below, that appellant cannot now be
classified as retarded and that he had not tested for adaptive
behavi or skills since the |Qtest score of 78 did not inplicate
mental retardation (R XVII, 692-695).

Dr. Harry Krop adm nistered an | Qtest -- the Wechsl er Adul t
Intelligence Scal e Revised (WAIS-R), and Trotter achieved an | Q
score of 72 in 1987. The definitions of DSM or AANMD or AAMR in
effect at that time included subaverage intellectual activity,
usually 1Q test score of 69 or below in conbination with the

person’s adaptive skills. Additionally, Dr. Pinkard had years
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earlier given the Wechsler Intelligence Scale for Children and
gotten a nuch higher score of 88, what would now be called |ow
average (R XV, 331-337).4 Krop related also that there were
numer ous school progress reports, and school records contai ned
an adaptive behavi or scale, i.e., an assessnent by the teachers
or a counsel or regarding how the student is adapting to various
situations both in the community and in school (R XV, 385-386).
Krop concurred that Modsman’s nore recent retesting of Trotter
and obtaining a score of 77 or 78 would not qualify the
def endant as nmentally retarded (R XV, 398). Additionally, Krop
testified that appellant’s adaptability was denonstrated in the
fact he got a job at Tropicana and was working; he was socially
al | right; school records showed a capacity to adapt
behaviorally and did well when he was in the proper environment.
Even records from honme which refl ected negl ect and abuse refl ect
Trotter adapted by trying to protect and care for younger
siblings while his nother was out drinking. Trotter was also
adapting in the prison environnent (R XVI, 480-481).

Dr. Merin found no nental retardation. Noting that one has
to look at both 1Q level and adaptive capabilities, Merin

concluded that Trotter had street-wise intelligence. Trotter’s

41t seens clear from the testinony that counsel did not
want to use Pinkard as a witness and i ndeed was concerned t hat
the prosecution would find and call himas a state witness (R
XV, 387-389; R XV, 292; State Exhibit 5 [nenpo to investigator by
attorney Slater that “need to know if he has been contacted by
the state and will be testifying in this case’]).
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| Q score of 78 would not qualify as mental retardation and
Merin's estimate in 1993 was confirmed by Mosman’s nore recent
testing (R Xvill, 808-813). Merin |isted and explained the
tests in which Trotter did well (R XVIII, 814-828).

Even Dr. Pinkard admtted that his obtaining a score of 88
on the WSC, if accurate, would nean Trotter was not retarded (R
XV, 189-192). His report indicated Trotter was enotionally
mature for his age, able to follow conplex directions if given
verbally and capable of being trained as a skilled worker in a
variety of trades. He had an al nost average intelligence (R
X'V, 195-196). Pinkard did not have Trotter’s school records (R
XI'v, 199, 197, 207). He did not know what the school twelve-
page adaptive behavior scale provided. Pi nkard had not been
told by CCRC that Trotter in 2001 had received a full scale 1Q
of 78 on the WAIS-11Il (R XI'V, 210).

To the extent that appellant conplains that Msman or
Pinkard failed to do adaptive functioning testing, the short
answer is Mosman’s concession, that it is unnecessary to do so,
since Trotter’s 1 Q score takes himout of the retardation range,
renders any further testing now as unnecessary. As Krop and
Merin explained, the school records show his adaptive
functi oni ng.

Appellant’s claimis neritless and relief can be denied on

this point.
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| SSUE 11
VWHETHER FLORI DA’ S STATUTORY SCHEME CONTAI NED
IN F.S. 921.137 1S UNCONSTI TUTI ONAL UNDER
THE ElI GHTH AMENDMENT.

Appel I ant next contends that the | egislation enactedinF.S.
921.137 (2001) pertaining to execution of nentally retarded
def endants is unconstitutional. He conplains that there is no
provi sion for retrospective application in Florida and that the
Departnment of Children and Fam lies has not adopted rules
delineating which standardized tests are to be wused 1in
determ ning 1Q scores.?®

Appellant’s claim for relief based on nental retardation

must fail. As stated in Bottoson v. Mdore, 833 So. 2d 693, 695

(Fla. 2002):

We al so reject Bottoson’s claimthat his
rights under Atkins v. Virginia, 536 US
304, 122 S.Ct. 2242, 153 L. Ed.2d 335 (2002),
were violated. We find Atkins inapplicable
in light of the fact that Bottoson already
was afforded a hearing on the issue of
mental retardation and was permtted to
i ntroduce expert testinmny on the issue.
The evi dence did not support his claim See
Bottoson v. State, 813 So. 2d 31, 33-34
(Fla.), cert. denied, U. S. , 122 S.

Ct. 2670, 153 L.Ed.2d 844 (2002).

> Appellant filed his post-evidentiary hearing closing
argunment on or about July 26, 2002 and cited Atkins v. Virginia,
536 U.S. 304 (2002) and F.S. 921.137 (R VII, 1263-1270). The
state in its closing argunent responded that Atkins did not
mandat e reversal of the death sentence since Appellant is not
retarded and the defense has failed to establish Trotter was
retarded despite use of its expert witnesses (RVII, 1310-1313).
The lower court did not address Atkins in its order, believing
that the parties had not addressed it. (R VIII, 1322 n.6).
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See also Bottoson v. State, 813 So. 2d 31, 33 (Fla. 2002):

We do not reach the nerits of whether
Bottoson’s execution wuld violate the
Ei ght h Amendnent or whet her section 921. 137,
Florida Statutes (2001), dealing with the
execution of the nmentally retarded is
unconstitutional as applied, because we
conclude that the trial court’s finding of
no nental retardation is supported by the
record and evidence presented at the
evidentiary hearing. See Watts v. State, 593
So. 2d 198, 204 (Fla.1992) (stating that even
if the defendant’s prem se was correct that
it was cruel and unusual to execute nentally
retarded persons, he would not be entitled
to its benefits because two out of three
mental health experts found that he was not
mental ly retarded and t he def ense
psychol ogi st found him to be only mildly
retarded); Carter v. State, 576 So.2d 1291,
1294 (Fla.1989) (stating that the evidence
t hat the defendant was nentally retarded was
“so mniml as to render the Penry issue
irrelevant”).

Simlarly, inthe instant case the record bel ow denonstrates
after a consideration of the testinony of expert wtnesses
Pi nkard, Krop, Mosman and Merin that Trotter has not established
that he is or was nentally retarded at any relevant time peri od.
As the | ower court noted: “. . . the Court finds that Trotter’s

postconviction attorneys failed to present evidence beyond

speculation to support their allegations that Trotter 1is

nentally retarded or suffering fromnunerous ot her disorders” (R

VI, 1373-1374)(enphasi s supplied).
Thi s Court has consistently rul ed that postconvictionrelief

wll not be granted on the basis of nmere speculation or
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possibility. Maharaj v. State, 778 So. 2d 944, 951 (Fla. 2000)

(“Any contrary conclusion is sheer speculation based on the
action of Judge Gross in another case. Postconviction relief

cannot be based on specul ation or possibility.”), R_S. Jones v.

State, 845 So. 2d 55, 64 (Fla. 2003); Jennings v. State, 782 So.

2d 853, 859 (Fla. 2001) citing Wight v. State, 581 So. 2d 882,

883, 887 (Fla. 1991)(affirmed that “specul ative” clains under

Brady do not warrant relief); Cooper v. State/Crosby, 856 So. 2d

969, 974 (Fla. 2003)(affirmng trial court’s conclusion that the
“only indication that Skal ni k ever received anything of value is

offered in the form of pure speculation”); Bruno v. State, 807

So. 2d 55, 67 (Fla. 2001) (nere specul ation regardi ng possible

error is not enough to satisfy Strickland); Cole v. State, 841

So. 2d 409, 418 (Fla. 2003) (approving denial of relief where
| ower court ruled that 3.850 notion contained insufficient
al l egations as to prejudice and that the allegations nmade were

entirely speculative); Gorby v. State, 819 So. 2d 664, 686 (Fl a.

2002); Fennie v. State, 855 So. 2d 597, 606 (Fla. 2003) (“We

agree with the trial court’s conclusion that it is ‘highly
specul ative and conjectural’ that the introduction of Dr.
Tooner’s testinmony would have inpacted the outconme of the
case.”).

Appellant’s claimis neritless.
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| SSUE |11

WHETHER APPELLANT WAS DENIED EFFECTI VE
ASSI STANCE AS REQUI RED BY AKE V. OKLAHOVA,
470 U.S. 68 (1985).

Appel l ant next contends that he was denied conpetent,

effective assistance of a nental health expert as required by

Ake v. Cklahoma, 470 U. S. 68 (1985). He argues that the expert

hired by the defense and who testified at both the original
penalty phase proceedi ng and the resentencing penalty phase was
not conmpetent, |argely because he has obtai ned a new expert, Dr.
Mosman, who di sagrees with him

(A) Before addressing his argunent, appellee prelimnarily

woul d make the follow ng observations. In Ake v. Oklahoma,

supra, the Suprenme Court held that when a defendant in a
crim nal prosecution nakes a prelimnary showing that his sanity
at the time of the offense is likely to be a significant factor
at trial the Constitution requires that the state provi de access
to a psychiatrist if the defendant cannot otherw se afford one.
And when the state at a capital sentencing proceeding presents
psychiatric evidence of the defendant’s future dangerousness,
due process requires access to a psychiatric exam nation on
relevant issues, to a psychiatrist’s testinmony, and to
assi stance in preparation at the sentencing phase. M. Trotter,
of course, was not denied access to a mental health expert. In

t he resentenci ng proceedi ng the defense used three experts, Dr.
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Harry Krop, Dr. M chael Maher, and Dr. Frank Bal ch Wbod. Thus,
there was no due process violation by the trial court’s having
refused him access to a nental health expert for his defense;
and if the trial court had erroneously denied such access,
appel l ant could have argued a strict Ake violation on direct
appeal. Consequently, any legitinmate claimof a substantive Ake
vi ol ation woul d be procedurally barred now.

Appellant nowis really making a different claim-- that he
has a right to bring forward a second expert collaterally who
di sagrees with the first at resentencing. But that is not a
ri ght guaranteed by Ake. | ndeed, Justice Marshall, the author
of Ake, subsequently acknowl edged that the Court had not
directly confronted the i ssue whet her an expert appoi nted by the
state to evaluate a defendant’s conpetency to stand trial nmust

meet m ni mum st andar ds. Brown v. Dodd, 484 U.S. 874, 98 L. Ed. 2d

164, 165 (1987) (dissenting to denial of a petition for wit of
certiorari). Even if the United States Supreme Court should in
the future announce a newrule creating a right and standard to
evaluate a nental health expert’s conpetence, appellant could
not prevail since it would be subject to the non-retroactivity

principles of Teague v. Lane, 489 U S. 288 (1989) and its

progeny.
A nunmber of federal courts have declined to open the habeas

courts to a battle of experts on conpetency review, to engage in
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psychiatric medi cal mal practice as part of its collateral review

of state court judgnments. See, e.g., Waye v. Miurray, 884 F.2d

765, 767 (4th Cir. 1989); Silagy v. Peters, 905 F.2d 986, 1013

(7th Cir. 1990); Harris v. Vasquez, 949 F.2d 1497, 1518 (9th

Cir. 1990); Wlson v. Geene, 155 F.3d 396, 400-403 (4th Cir.

1998), cert. den. sub nom, WIlson v. Taylor, 525 U.S. 1012

(1998).
Ake is a due process of law case. Trotter was not denied

due process of |aw under Ake. See Clisby v. Jones, 960 F.2d 925

(11th Cir. 1992)(en banc); Provenzano v. Singletary, 148 F.3d

1327, 1333-1334 (11lth Cir. 1998). To the extent that appell ant
may be urging that he was denied effective assistance of trial
counsel under the Sixth Amendnent by counsel’s use of Dr. Krop
at penalty phase, appellee notes that Trotter makes no chal | enge
to trial counsel’s performance, apparently choosing to rest on
trial counsel Slater’s assertion that he was di sappointed with
Kr op. In any event, the |ower court properly rejected such a
cl ai m as addressed bel ow.

(B) Appellant conplains that he was deni ed due process of

|aw as required by Ake v. Oklahoma, supra, since the nenta

heal th expert enployed and used at penalty phase, Dr. Harry
Krop, has now been criticized by appellant’s nore recently
enpl oyed expert Dr. Bill Msnman. State Exhibit 8 reveals Dr.

Krop’s extensive professional background. Appel | ant cont ends

45



that Krop incorrectly recorded I Q test scores, only conpleted a
general personality evaluation for mtigating factors, did not
conduct a neuropsychol ogi cal evaluation on Trotter until June of
1991, and was ineffective in failing to give Trotter a second I Q
t est. Appel | ant suggests Dr. Krop was incorrect in his
testimony about inpaired nmenory for a cocaine blackout and
repeats some of Dr. Mosman’s criticisnms of Dr. Krop.® Trotter
notes that attorney Slater opined that he thought Krop was

handl i ng too many cases.

6 1t should be noted that the evidentiary hearing
denonstrated that Mosman’s criticisnms consisted of inaccurate
and exagger ated conpl ai nts enbel lished with reckl ess hyperbol e.
For exanple, Msman castigated Krop in a sworn affidavit
asserting that Krop ignorantly confused HRS worker Catherine
Wlliams with the defendant’s sister and that Krop falsely
attributed the HRS worker’s coments to Trotter’s famly. I n
fact, it was Mosman who was wong. Trotter’s sister was Cathy
WIilliams, a fact repeatedly referred to in the investigative
reports Mosman clained to have revi ewed. Msman had no credible
expl anation for making sworn allegations without a perfunctory
effort to determne the truth. At the evidentiary hearing he
acknow edged t hat he had been told he was in error (R XVII, 669)
-- he made a m stake and was wrong and acknow edged know ng from
the allegations of sex abuse against the ElIlingtons that
appel l ant had a sister named Cathy (R XVII, 675). Mosman had
al so asserted that Krop failed to tell the jury that HRS had t he
obligation to provide services to Trotter until he was twenty-
two years old and that it had failed in its obligations by not
putting himin foster care when he returned from M ssissippi.
It is clear that HRS jurisdiction ended at Trotter’'s eighteenth
birthday. F.S. 39.41 (1978). Mosman sinply stated he had been
in error (R XVII, 691). After initially indicating that he had
been retained by a prosecutor in a state case as recently as
t hree weeks ago, he backtracked and admtted that he had not
been retained by a prosecutor in the last five years (R XVII,
678-679). Mosman agrees that with his 1Q test score of 78,
Trotter cannot be diagnosed as nentally retarded (R XVII, 692-
694) .
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At the evidentiary hearing Dr. Krop testified that Mosman’s
accusation was incorrect; he interviewed appellant’s sister who
gave her nane as Catherine WIlliams (R XV, 375-376). He spent
four and one-half hours with Trotter the first tine and did 1Q
testing -- he would say it was an extensive interview (R XV,
378-379). He did not do personality testing on Trotter since he
did not feel it was necessary. Here, Krop felt MWl would not
have been valid because Trotter did not have a sufficient
reading level. He further explained that he chooses not to do
personality testing for a couple of reasons. First, he has had
t he experience frequently that personality testing my end up
bei ng nore harnful; under cross-exam nation it can be shown that
the majority of personality tests psychol ogists used are not
particularly reliable or wvalid, particularly in a forensic
setting. Second, this case was unique in that there was a | ot
of prenorbid data (information prior to the hom cide). There
had been three or four other evaluations on intellectual or
cognitive matters and that information can be nore val uable
because not subject to the criticismthe individual is trying to
| ook dunb or crazy (R XV, 381). Krop felt he had a sufficient
hi story from Trotter and his own observations. The materi al
that he had available to him included 1Q testing in school
records fromMs. Dukes, a screening report, verbal |1Qtest plus

three different wi de range achi evenent tests (raw data from one
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and reports of two others in school records). Krop also had Dr.
Pinkard’ s report and staffing and reporting notes when Trotter
was accepted and subsequently dism ssed from the EMR program
There were numerous progress reports. The school records
contai ned an adaptive behavior scale, i.e., an assessnent by
t eachers or a counsel or regardi ng howthe student is adapting to
various situations both in the community and in school (R XV,
382-386).

Krop recall ed conversations with attorney Slater about Dr.
Pinkard and the latter’s report. They had concerns that
Pi nkard’s scores were different and significantly higher than
other 1Q testing at school or Krop’'s assessnent. Sl ater
suggested that it would not be particularly hel pful to the case
if Pinkard were called to testify (when Krop asked Sl ater about
getting in touch with Pinkard). Krop did ask Slater to try to
obtain raw data from Pi nkard since it would help Krop
understand why Pinkard' s 1Q testing was so much higher than
everyone el se’s. Slater indicated that he tried and was not
able to obtain the raw data; Krop presuned that neant it was not
avai l able. He and Sl ater agreed he would not contact Pinkard.
Addi tionally, Pinkard had information other than |1 Q presenting
Trotter as nmuch nmore a normal child than sonme of the other
testing Krop had, in ternms of maturity and other factors. There

were things in Pinkard s material contradicting the findings of
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ot her eval uators including Krop (R XV, 388-389).

Trotter’s WSC score of 88 represents a consi derably higher
intellectual functioning than the 69 - 72 Krop had scored on the
WAI' S and on several of the subtests. Trotter had scored very
high -- getting average scores (R XV, 390). Krop opined that
Mosman was not accurate in saying | Q scores inflate at .3 point
per year; studies show the scores should differ at a maxi num of
seven or eight points (R XV, 391-392). Krop expl ained that
psychol ogi st Flynn has published articles that the norns show
i ndi vidual s are obtaining higher 1Q s at about a rate of .3 a
year, i.e., people are getting smarter at a rate of .3 a year
due to life and cul tural experiences -- but it does not explain
a difference between two 1Q scores (R XV, 394). The difference
bet ween Pinkard’ s score of 88 and the other scores of 71 is
sevent een points, which he could not explain. Krop stated that
Dr. Mosman had retested Trotter and gotten an |1 Q score of 77 or
78, which would not qualify Trotter as nentally retarded (R XV,
395- 398).

Krop examned Trotter before both the 1987 and 1993
proceedi ngs; appellant was conpetent to stand trial and that is
not a close call (R Xvl, 410). Krop’s 1993 resentencing
testimony i ndicated that he had occasion to personally interview
appellant’s nother, Ms. Oa Wight (although he had reports

previously she had been unavail able or could not be found).
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Def ense counsel arranged the interview (R XVlI, 413). Krop al so
tal ked to Leroy Chandler and Trotter’s sister, Cathy Wllianms (R
XVI, 414). Krop has testified several thousand tines, about
150-200 tinmes in murder cases, nostly in front of juries. He
has gotten feedback fromjuries and others and finds it hel pful
to use DSM jargon; he thinks a jury can conmprehend and
conceptual i ze on behal f of the particul ar defendant (R XVI, 417-
420).7 Krop also makes presentations at conferences (R XVi,
420). Krop testified that for the resentencing, attorney Sl ater
did not use cocaine expert Dr. Smth; they did not want to
exclude cocaine but agreed it should not be the enphasis at
resentencing; it was strategic -- juries were getting tired of
hearing drugs as an excuse (R XVI, 421-422). Trotter gave a
fairly elaborate detailed account of the nurder incident,
indicating that it was sem -accidental, sem -defensive and Krop
did not get a sense this was a cocaine blackout (R XVlI, 421-
424). Krop stated that there was both good and bad stuff in the
entire Ellington file froma defense strategy point but nost of
t he concerns about the home seemto have occurred in 1980, after
appellant left in 1978. Prior to 1980 nost of the discussions
were about the ElIlingtons being a loving and caring famly
providing a | ot of enotional support for children in the hone

and Sl ater’s strategy was to present the Ellington home in a

7 Additionally, state exhibit 8 reveals Krop's extensive
pr of essi onal background.
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favorable light (R XVI, 427-428). For the resentencing Leroy
Chandl er and others gave informati on on abuse or punishnent in
the Ellington honme that was not in the HRS file (R XVI, 429).
Krop then expl ained that he had descri bed many of the mtigating
factors Mosman had nenti oned and noted some of his di sagreenents
with Msman (R XVI, 430-440). VWile Trotter had narital
probl ens they were not a significant contributor to the hom cide
(R XVI, 441). Krop stands by the 1Q score of 72 he tested on
Trotter, borderline intellectual ability (R XVI, 442). Kr op
reiterated that on the MWI a high score on the psychopathic
devi ate scale correlated with anti-social tendencies can be very
detrinmental to a client particularly if the prosecutor is
famliar with the test and chal |l enges the expert. Krop woul d
adm nister MWI if he felt there was reason to do so, to get
additional data. Here he did not do so since he felt he could
not be challenged on his not diagnosing Trotter as having an
anti-soci al personality disorder and it wuld not give
additional information. It is the clinician’s determ nation --
not the attorney’s -- to decide what test he should or should
not use. He did discuss with Slater why he did not do the test
-- he felt he had enough on Trotter without it (R XVlI, 460-463).
Sl ater did not challenge him on what tests he should or shoul d
not use (R XVI, 464). Krop testified regarding Trotter’'s

adaptive functioning -- he got a job at Tropicana and was
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working. He was socially all right, the school records showed
his capacity to adapt behaviorally, and Trotter did well as | ong
as he was in the proper environnent. He al so adapted in the
prison environment (artwork, learned to play chess, no
di sciplinary reports) (R XVlI, 480). Krop testified that he did
have time on this case and with Slater to be prepared and
effective. Krop felt Slater did a very good job and provided
himw th what he needed (R XVI, 483-485). |In addition to his
per sonal interviews Krop had information from nenos by
i nvestigator Speed or attorneys Dubensky and Slater (R XV,
505) .

Based on the testinmony provided at the evidentiary hearing
as well as the testinony at the resentenci ng proceedi ng, Judge
Onens correctly denied relief (RVIII, 1368-1372). After noting
t hat nost of the testinony presented at the evidentiary hearing
was cunul ati ve and had been considered and rejected by the jury
and judge at the resentencing proceedi ng, Judge Onens not ed t hat
Krop (1) had adm ni stered nunmerous tests including an 1Q test;
(2) had net with Trotter approximtely six times during the
course of his work, (3) reviewed numerous docunents including
DOC and jail records, HRS and old school records and
investigative materials from the Public Defender’s office, and
(4) interviewed various wtnesses. Krop “performed all the

essential duties required by Ake, and Trotter clearly received
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effective nental health assistance” (R VIII, 1370).
Appellant’s claim that Dr. Krop failed to satisfy the

command of Ake v. Oklahomm, supra, is neritless. See Mann v.

State, 770 So. 2d 1158, 1164 (Fla. 2000)(upholding summary
deni al of Ake claimwhere record reflected that retained expert
perforned tests, interviewed the defendant, reviewed numerous
docunments including affidavits from famly nmenbers, chil dhood
health records, <correctional institution records, hospital
records and expert testinony from prior proceedings); Asay V.
State, 769 So. 2d 974, 985-986 (Fla. 2000)(counsel conducted a
reasonabl e i nvestigation into nental health mtigation evidence
which is not rendered inconpetent nmerely because the defendant
has now secured the testinmony of a nore favorable nental health

expert); Gaskin v. State, 822 So. 2d 1243, 1250 (Fla. 2002)(Dr.

Toomer’ s opinionis not only a recent and nore favorabl e def ense
expert opinion but a cumul ative opinion to one already presented
tothe trial court and fact that experts and nore |ay w tnesses
were not called during the penalty phase does not underm ne our

confidence in the outconme of the proceeding); Schwab v. State,

814 So. 2d 402 (Fla. 2002).

Appellant’s claimis nmeritless and the | ower court’s order

denying relief should be affirnmed.
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| SSUE | V

VWHETHER TRI AL COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE BY ALLEGEDLY FAI LI NG TO
| NVESTI GATE  APPELLANT'S  BACKGROUND  AND
DEVELOP AVAI LABLE M Tl GATI NG EVI DENCE ON HI S
BEHALF.

St andard of Revi ew:

The standard of review regarding the trial court’s
conclusion that counsel did not render ineffective assistance is
t wo- pronged: the appellate court nust defer tothe trial court’s
findi ngs on factual issues but nust review the court’s ultimte
conclusions on the deficiency and prejudice prongs de novo.

St ephens v. State, 748 So. 2d 1028 (Fla. 1999); Bruno v. State,

807 So. 2d 55, 62 (Fla. 2001).

Appel l ant next contends in this appeal that counsel was
ineffective apparently solely in the failure to investigate and
present the mtigation testinony of appellant’s two nieces,
d adys Casimr and Marshanette Polite. The | ower court disposed
of this claiminclaimlll of the order denying relief (R VIII,
1373-74) explaining with regard to the testinony of Casimr and
Polite:

Concerning the testinmony presented at
the evidentiary hearing by Danny Wortham
G adys Casimr, and Marsha Polite, the Court
finds that the testinmony was either
irrelevant or cunulative. Casimr and
Polite testified that they did not live at
the Ellington foster honme while Trotter
resided there, and Wrtham was renoved from
the Ellington foster honme at approximtely
five years of age. Further, any additional
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testinmony by the witnesses was cunul ative to
what was presented at the 1993 resentencing

pr oceedi ng. A defense attorney does not
provide ineffective assistance of counsel
for failing to pr esent cumul ati ve

mtigation. See Patton v. State, 784 So. 2d
380 (Fla. 2000), citing Vvalle v. State, 705
So. 2d 1331 (Fla. 1997).

The Court further determ nes that
Trotter failed to denonstrate that his
resentencing attorneys failed to provide the
ment al heal th experts wth avai |l abl e
i nformation. Testinony at the evidentiary
hearing reveals that Krop reviewed numerous
docunments in preparation for his testinony
and that he had access to wtnesses and
ot her investigative materials. Further, the
Court finds that Trotter’s postconviction
attorneys failed to present evidence beyond
speculation to support their allegations
t hat Trotter is nmentally retarded or
suffering from nunerous other disorders.
See Cherry v. State, 781 So. 2d 1040 (Fla.
2000) .

Furthernore, the Court i s concerned t hat
it is being asked to “second-guess” his
resentenci ng counsel s’ assistance follow ng
an adverse sentence. The Court finds that
this is inproper pursuant to the standards
set forth in Strickl and. Clearly,
resentenci ng counsel set forth a trenendous
anmount of mtigation at resentencing, and
the Defendant has failed to denonstrate
prejudice. See Cherry v. State, 781 So. 2d
1040 (Fla. 2000).

Regarding claims of [IAC for trial
counsel’s actions at the original penalty
phase, the Court finds that these clains are
nmoot in |ight of the resentenci ng proceedi ng
in 1993. See Messer v. State, 834 F.2d 890
(1988); State v. Riechmann, 777 So. 2d 342
(Fla. 2000).

I n his order denying postconviction relief Judge Omens found
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t hat evi dence of appellant’s di sadvantaged or deprived
background was presented at resentencing by Dr. Mher, that
evidence of Trotter’s history of growing up was presented at
resentencing by M. Maher, that experts presented evidence of
appel l ant’ s use of drugs and al cohol throughout the resentencing
proceedi ngs, that evidence of Trotter not having a role node
was presented at resentencing by Dr. Maher (R VIII1, 1349-1351
n.32, 35, 36, 37).

The lower court’s findings and conclusions are fully
supported by the record and appellant makes little or no effort
to attenpt to refute them For exanple, the contention that
trial counsel failed to devel op adequate background i nfornmation
is belied by the fact that at the 1993 resentencing all three
def ense nental health experts - Krop, Maher, and Wbod -
testified as to statutory mtigation.

Counsel is not ineffective for failing to put on evidence

in mtigation cunul ative to that already presented. Freeman V.

State, 852 So. 2d 216, ___ (Fla. 2003); Gudinas v. State, 816

So. 2d 1095, 1106 (Fla. 2002); Cherry v. State, 781 So. 2d 1040,

1051 (Fla. 2000); FEennie v. State, 855 So. 2d 597, 604 (Fla.

2003); Whods v. State, 531 So. 2d 79, 82 (Fla. 1988)(“More is

not necessarily better”); Maxwell v. Wainwright, 490 So. 2d 927,

932 (Fla. 1986) (“The fact that a nmore thorough and detail ed

presentation could have been made does not establish counsel’s
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performance as deficient”); Foster v. Dugger, 823 F.2d 402, 406

(11th Cir. 1987) (the nmere fact that other wi tnesses night have
been avail able or other testinony m ght have been elicited is

not a sufficient ground to prove ineffectiveness); Stewart V.

Dugger, 877 F.2d 851 (11th Cir. 1989)(proffer of additional
character wi tnesses woul d not have had significant inmpact on the

trial as it was nerely cunmul ative); Kennedy v. Dugger, 933 F. 2d

905 (11th Cir. 1991) (failure to present cunulative w tnesses

did not anmpunt to ineffectiveness); Waters v. Thomas, 46 F.3d

1506, 1511 (11th Cir. 1995)(en banc)(“we have never held that
counsel nust present all available mtigating circunstance

evidence in general. . .”7); dock v. More, 195 F. 3d 625 (11th

Cir. 1999) (failure to present repetitive and cunulative

wi tnesses at penalty phase not ineffective); P.A. Brown V.

State, 755 So. 2d 616, 637 (Fla. 2000)(failure to present
additional lay witnesses to describe childhood abuse and | ow
intelligence was not prejudicial and woul d have been cunul ati ve

to evidence presented); Valle v. State, 705 So. 2d 1331, 1334

(Fla. 1997).

Trial counsel is not rendered ineffective under the Sixth
Amendment nerely because nore favorable expert testinony is

avai | abl e at postconviction. See Cooper v. State/Crosby, 856

So. 2d 969, 976, n.5 (Fla. 2003)(even nmore favorable expert

testinmony i n postconviction does not automatically establish the
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original evaluations were insufficient, citing Carroll v. State,

815 So. 2d 601, 618 (Fla. 2002), and Gaskin v. State, 822 So. 2d

1243, 1250 (Fla. 2002)); Hodges v. State, ___ So. 2d , 28

Fla. L. Weekly $S475, 477 (Fla., June 19, 2003)(presentation of
changed opi nions and additional mtigation evidence in the post
conviction proceedi ng does not, however, establish ineffective

assi stance of counsel); Asay v. State, 769 So. 2d 974, 987 (Fl a.

2000); Rutherford v. State, 727 So. 2d 216, 224 (Fla. 1998);

Provenzano v. Dugger, 561 So. 2d 541, 546 (Fla. 1990).

Areviewof the Casinmr and Polite testinony yields nothing
significant. dadys Casimr testified she was si x years younger
t han appellant (R XIV, 133); she was not in the Ellington hone
at the sanme tine as appellant (R XV, 138). Casimr thought
appel l ant was probably working in the fields (R XV, 139) and
she was unaware of his using any type of drugs (“nothing but
drinking”) (R XIV, 142). She provided no evidence anyone had
been abusive to appellant. The other niece, Ms. Polite, had two
prior felony convictions and did not know appellant was five
years ol der than she was. They were all “together” but didn't
know if they were living in the same house when taken to foster
care (R XI'V, 152-154). Everybody | oved everyone; the nother was
never abusive and she never saw her grandnother beat appell ant
(R XI'V, 155). She testified that appellant took care of his

wi fe and her children. Appellant was the breadw nner (R XV,
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157). He gave his wife the noney to take care of everything (R
X'V, 158).

As st ated above on this point, appellant’s challenge to the
performance of trial counsel Slater and Blount at the
resentencing proceeding apparently consists solely in the
all eged failure to locate and provide to psychol ogist Dr. Harry
Krop these two witnesses, or otherw se have these two wi tnesses
testify at the penalty phase.® M. Slater testified that it was
his practice to find famly nmenbers and other nmenbers in the
community that could testify about the client. The investigator
woul d interview sone of the people and at sone point Slater as
the attorney woul d make a decision whether or not to call those
people (R XV, 265). Slater and prior co-counsel, M. Dubensky,
were two of the npbst experienced trial lawers in the Public
Defender’s office (R XV, 273). Slater admitted that his
approach and the decisions what to present to the jury were
significantly different in the resentencing proceedings (R XV,
265).° A different strategy involving different information

evol ved; for exanple, in the original penalty phase evidence of

8 Slater testified that at the resentenci ng proceedi ng he
was assi sted by co-counsel M. Blount (R XV, 255). Slater also
had the services of an investigator assisting him (R XV, 265).

® The resent enci ng appeal record (Florida Suprene Court Case
No. 82,142) reflects that at resentencing trial defense counsel
called three nental health experts -- Dr. Krop, Dr. Wod, and
Dr. Maher -- as well as an HRS inspector for foster care
Priscilla Ridall and Detective La Gasse as w tnesses.
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a loving relationship at the EIlington hone was presented
wher eas subsequently evidence suggested the Ellington househol d
was abusive or there were sonme problens there (R XV, 283).
Slater testified that in a previous case (Danny Wrtham he had
used a simlar strategy successfully as that used in the Trotter
resentencing, i.e., abusive background in the sane foster hone
Trotter had been in, along with the use of Dr. Wod and a PET
scan. That approach had yielded a jury life recomendation
after Wortham s plea of guilty; and since his goal in Trotter’s
case was to avoid the death penalty, the successful Wortham
strategy “had an influence” in this case (R XV, 277). Sl ater
further testified that he was trying to do everything he could
to help Trotter avoid the death penalty and that if he had
evi dence that would help him he would pursue it and put it in
front of the jury unless there was a strategic reason not to do
so. Slater conceded that he was pretty intense when it cones to
preparation (R XV, 288). He kept his investigator, M. Speed,
working pretty hard,® he recalled electing to have appellant’s
mot her and sister talk to Dr. Krop and put on their testinony

through Dr. Krop rather than calling themto the stand (R XV,

10 State Exhibit 5 was a directive to his investigator,
Wbody Speed, to locate Dr. Pinkard and find out if the state was
going to call him Sl ater was concerned that based upon the
content of Dr. Pinkard’s report he m ght have been a danmagi ng
W tness against Trotter. He learned the state had not
subpoenaed Pinkard (R XV, 291-292).
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289) .1 State exhibit 7 from Slater’s file was a nmeno he
aut hored indicating that appellant’s sister Cathy Trotter’s
married name was Cathy Wlliams (R XV, 294). When recalled to
the stand Slater testified that he had contact with appellant’s
fam |y menbers in Manatee County from 1986-1987 (R XVlI, 511).
The defense did not fail to investigate appellant’s
background (indeed the defense file nenoranda in State Exhibit
10 reveal many interviews and background information retrieved
ei ther by counsel or investigator Wody Speed). Rather, trial
def ense counsel nade a consci ous decision to present background
i nformation t hrough experts instead of calling famly nmenbers to
the stand, a technique which limted the prosecutor’s ability to
cross-exam ne witnesses. This Court has repeatedly acknow edged
that it will not second-guess counsel’s reasonable strategic

decisions in such matters. See, e.qg., Gordon v. State, 863

So.2d 1215 (Fla. 2003)(decision not to put on alibi defense,
failing to chall enge DNA evi dence and request Frye hearing or to
nove to sever trial fromthat of co-defendant constituted sound

strategy decisions); Johnson v. State, 769 So. 2d 990, 1001

(Fla. 2000) (“Counsel’s strategic decisions wll not be

second-guessed on collateral attack.” citing Reneta v. Dugger,

1 In a pre-evidentiary hearing deposition Slater adnmtted
that he did not put on appellant’s nother and sister and sone
others as in the first proceeding; it was a conscious strategy
to put in hearsay testinony through Dr. Krop which would have
been inadm ssible had it not been a penalty phase (R VI, 1011).
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622 So. 2d 452 (Fla. 1993)); Zakrzewski v. State, So. 2d

., 28 Fla. L. Weekly S 826 (Fla., Nov. 13, 2003).

Appel | ant conplains that as a result of counsel’s |limted
investigation “M. Trotter was required to testify and his | ow
mental capacity prevented him from creating a favorable
i npressi on before the jury” (Brief, p. 43). Sone clarification
is in order. In Trotter’s original sentencing proceeding
(Florida Suprenme Court Case No. 70,714) appellant testified on
his own behalf and related inter alia that he was |oved and
treated well when he stayed at the Ellingtons (1DAR XI, 1912-
1934). The defense also called as witnesses M. and Ms.
Ellington (1DAR XI, 1949-1970), Rosa Hadl ey, Sam MDowell, a
jail chaplain (1DAR X, 1971-1990) and two nental health
experts, Dr. David Smth and Dr. Harry Krop (1DAR XI, 2005 -
1DAR XI'I, 2135). That sentencing proceeding was essentially
rendered a nullity by this Court’'s direct appeal ruling

mandati ng a new sentencing proceeding. Trotter v. State, 576

So. 2d 691 (Fla. 1990). At the resentencing proceeding, as
expl ai ned by counsel and Dr. Krop at the evidentiary hearing
bel ow, the enphasis shifted with the grow ng disaffection by
juries of drug-use-as-nmitigation to the  hopefully nore
successful mtigation defense of abuse at the Ellington foster
home which attorney Slater and Dr. Krop had utilized in the

Danny Wortham case to obtain a |life recomendati on by the jury.
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Rat her than have Trotter testify at the resentencing, attorney
Slater cleverly and strategically chose to have Dr. Krop testify
about appell ant’s background wi th hearsay di scl osures, otherw se
not avail abl e except for this penalty phase.

The defense strategy at resentenci ng of usi ng experts rather
than famly nmenbers to testify coincided with the defense
attenpt to obtain jury synpathy by portraying appellant as
worthy of charitable treatnment by them i.e., that he was a
person abandoned by his fam |y throughout his difficult life.

Consi der trial counsel’s closing argunent at the resentencing: '?

VWhat does Melvin know about life? He knows

he has no father. He knows he has an
al coholic nother. He knows that every
person he’'s ever been close to has been
vi ol ent.

(2DAR XVI |, 2094).

* * *

This man has had nobody in the courtroom

t hroughout this trial. Have you ever seen
any other black person in this courtroom
t hroughout the trial? | submt to you he

has been alone in this trial, he has been
alone in his life, he has been alone from
birth and he wll continue to be alone for
life. (2DAR XVI I,
2100) (enphasi s suppl i ed)

Def ense counsel even quoted fromthe pre-sentence investigation

whi ch the defense brought out:

2 Florida Supreme Court Case No. 82,142, 2DAR XVII, 2080-
2102.
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It should be noted that . . . he has | acked
. even famlial support and success.
Lack of fam ly support has been dramatically
noticed since his arrest. It should be
noted that the subject has received al nost
no visitation in the previous year that he
has been i ncarcer at ed pendi ng t he
di sposition of these charges.

(2DAR XVI1, 2101)
Def ense counsel Slater reiterated in his concl usion:

You know, if a mother cares and a famly
cares, it doesn’'t matter what you’'ve done
you're still going to be there to support
your child, you' re still going to be there
to support your |loved one, no nmatter what
t hey are. No matter if they're a cocaine
addict, no matter if they’'re a robber. You
are going to be behind them because you | ove
them you care for them That’'s humanity.
That’s what these people have shown for
Virgie. He hasn’'t had that. Not fromthe
begi nni ng.

“All fam |y nmenmbers interviewed by this
officer have indicated they have nade no
attenpt to visit him correspond with him
or make any contact or give any support
during this tinme.”

|s that | ove?

“He is essentially a man alone.” A man
alone from birth he has been. “M s.
Chandl er’ s description of him having raised
hinmself is a valid description of the way
the subject has lived his entire Ilife,
t hrough chil dhood into adulthood. He has
found it wvery difficult to identify any
areas of adequacy or support or success.”

He has stood alone through life, he's
stood alone through this trial, and he’ll
stand al one wherever he goes. Because he
has nothing. He s never had anything. And
he never will.
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(2DAR XVI I,
2101- 02)

To the extent that appellant is now urging that defense
counsel should have presented the inconsequential testinony of
nieces Casimr and Polite, the short answer is that counse
selected an alternate course of presenting Trotter’'s life
t hrough skillful wuse of experts and hearsay and the use of
Casimr and Polite would run the risk of negating the poignant
“He is essentially a man alone” theme and there is no basis to
conclude that the current second-guessing is constitutionally

mandat ed over the chosen strategy. As noted in dock v. More,

195 F.3d 625 (11th Cir. 1999) the argunent that G ock had a
| oving and supportive famly who could help rehabilitate himis
fundamental |y i nconsistent with the idea that his stepnother was
so abusive that he developed a nental disorder at her hands.
Id. at 638. Since counsel pursued a bifurcated strategy of
presenting bot h of f ense-specific and def endant - specific
mtigating evidence and since introduction of further abuse
evi dence woul d have meant the excl usion of the supportive famly
evi dence, counsel’s approach would continue to be a reasonabl e
strategy and “Petitioner |ikely would have fared worse at tri al
if he had been able to pursue the strategy for which he now
argues.” Id. at 640. Simlarly, in the instant case, the
tactic adopted by the experienced capital litigator M. Slater

was a reasonabl e one and need not be condemmed sinply because it
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failed to achieve the desired result, or that collateral counsel
seeks nmerely to engage in Monday- norni ng-quarterbacki ng.
This Court should affirm the trial court’s order denying

relief on this point.
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| SSUE V
VWHETHER TRI AL COUNSEL WAS | NEFFECTI VE FOR
FAI LI NG TO FILE A TI MELY MOTI ON TO SET ASI DE
AND VACATE TROTTER S 1985 ROBBERY
CONVI CTI ON, SUBSEQUENTLY USED TO ESTABLI SH
AGGRAVATI NG FACTORS I N | MPOSI NG THE DEATH
SENTENCE.

Appellant in his brief contends that trial counsel rendered
ineffective assistance in failing to file tinmely notions to set
asi de and vacate Trotter’s 1985 robbery convicti on, subsequently
used to establish two of the four aggravating circunstances.
Trotter notes that original trial counsel failed to file any
notion challenging the plea prior to Trotter’s first trial, but
prior to the resentenci ng proceeding counsel did file a notion
to vacate the judgnment and sentence for the robbery and burglary
conviction in case nunber 85-463F and a hearing on that notion
was hel d before Judge Dakan on Novenber 13, 1992. The court at
t hat hearing heard the testinmony of Dr. Harry Krop and forner
attorney Henry Lee. The trial court, follow ng that hearing,
deni ed relief because of untineliness and also insufficiency.?®
Trotter now argues that the plea was legally insufficient, that
Trotter was not conpetent to enter that plea (to the non-capital
case) and that counsel’s failure to act timely violated the

Si xth Amendnent. For the reasons that follow, the claimis both

procedurally barred and neritless. Relief nmust be denied.

13 Trotter’s resentencing appeal included a challenge to the
court’s ruling on Judge Dakan’s disposition of the non-capital
postconviction attack which this Court rejected.
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The |ower court rejected appellant’s claim that trial
counsel rendered ineffective assistance by failing to tinely
file a notion to set aside and vacate his 1985 robbery whi ch was
used to establish two of the four aggravating circunstances --
in claimI (A below (R VIII, 1365-1367). The court noted that
whi | e counsel did not file a notion to set aside that conviction
until Novenber, 1992, appellant could not satisfy the prejudice

conmponent of Strickland v. WAshi ngton, 466 U.S. 668 (1984) since

the trial court had denied the nmotion to set aside robbery
conviction both on the grounds of untimeliness and as being
legally insufficient (RVIII, 1366). See also State Exhibit 6
wherein it is recited that “the evidence presented at the
hearing is not legally sufficient to support either notion.”

The court noted that appellant’s reliance on Koenig v. State,

597 So. 2d 256 (Fla. 1992) was inapposite since the Florida
Supreme Court has ruled that Koenig did not apply when a
def endant sought to wthdraw a plea at a resentencing

proceedi ng. See Elledge v. State, 706 So. 2d 1340 (Fla. 1997).

Mor eover, prejudice was not established since other wvalid

aggravating circunstances exist in this case. See Stano v.

State, 708 So. 2d 271 (Fla. 1998) (R VIII, 1367). Trotter
entered his plea of guilty to robbery in 1985, sone eight years
bef ore Koeni g was deci ded, and the current proceedi ngs involve

a collateral challenge to his convictions, not a direct appeal
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(as Koeni g involved). Counsel obviously is not constitutionally

required to anticipate changes in the |aw. See Stevens v.

State, 552 So. 2d 1082 (Fla. 1989).

(1) The instant claimis procedurally barred as it is an
i ssue that was previously considered and rejected on direct
appeal, or a variant thereof, and the postconviction vehicle is
not to be used to litigate anew previously-considered cl ains.
His clains are barred by the law of the case doctrine and are
res judicata. On Trotter’ s | ast (resentencing) appeal he raised
as Issue IV his contention that the |ower court erroneously
deni ed his challenge to the prior 1985 robbery which was used as

an aggravating circunstance, Trotter v. State, 690 So. 2d 1234,

1236 n.8 (Fla. 1996), and this Court rejected it wthout
di scussion as “without nerit.” 1d. at 1237. The current claim
is an inperm ssible attenpt torelitigate the appellate i ssue by
refornmulating it as an issue of ineffective assistance of

counsel. See Schwab v. State, 814 So. 2d 402, 406, n.4 (Fla.

2002); Sireci v. State, 773 So. 2d 34, 40 n.10 and 11 (Fl a.

2000); Asay v. State, 769 So. 2d 974, 989 (Fla. 2000)(“These

claims were raised and rejected on direct appeal, [citation
omtted] and are thus procedurally barred in this proceeding.
[citation omtted]. As we stated in Medina, ‘it is
i nappropriate to use a different argunent torelitigate the sane

i ssue.’ Accordingly, ‘“even if couched in ineffective assistance
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| anguage,’ [citation omtted], these clains that were rai sed on
direct appeal are procedurally barred.”).

Additionally, in Parker v. State, ~ So. 2d ___, 29 Fla.

L. Weekly S27 (Fla., Jan. 22, 2004), this Court explained citing

Fl ori da Dept. of Transportation v. Juliano, 801 So. 2d 101, 107

(Fla. 2001) that “the law of the case doctrine . . . bars
consideration only of those l|egal issues that were actually
consi dered and decided in a fornmer appeal, [citation omtted]
while res judicata bars relitigation in a subsequent cause of
action not only of clainms raised, but also clains that could
have been raised.” In Parker, the Court concluded that the | aw
of the case doctrine was i napplicable since the adm ssibility of
the challenged statenent was never actually considered and
decided by the Court in Parker’s first appeal. Res judicata
al so was deened i napplicabl e because the new penalty phase coul d
not be deenmed a new and different case; the guilt and penalty
phases of a capital trial “are parts of the sane case and the
death sentence inposed after Parker’s new penalty phase is not
final until affirmed by this Court on direct appeal.” 29 Fla.
L. Weekly at S28.

Judge Stephen Dakan determ ned follow ng an evidentiary
hearing in Novenmber of 1992 that Trotter’s Mdtions to Wthdraw
Plea and to Vacate, Set Aside or Correct Sentence were both

procedurally barred by the two-year limtation of Rule 3.850,
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Fla. R Crim P., and that “the evidence presented at the
hearing is not legally sufficient to support either notion”
(State Exhibit 6). Trotter raised as Issue IV in his |ast
resentencing direct appeal that “the trial court erred by ruling
that Rule 3.850's two-year Ilimtation barred him from
considering the constitutional validity of appellant’s prior
conviction for robbery” (Initial Brief, pp. 52-56, FSC Case No.
82, 142). He argued therein that the 1985 plea colloquy was

i nadequat e under Koenig v. State, 597 So. 2d 256 (Fla. 1992) and

Boykin v. Alabama, 395 U S. 238 (1969) (Brief, p. 54). Thi s

Court summarily disposed of this claim wth the curt
declaration: “We find the remai nder of Trotter’s present clains
to be without merit.” 690 So. 2d at 1237.

Under this Court’s Juliano and Parker jurisprudence, this
Court’s rejection of appellant’s challenge to Judge Dakan’s
denial of relief on Trotter’s claimthat his 1985 convictions
were infirm and should be set aside and could not be used as
aggravating factors on direct appeal becane and is now res
judicata. Trotter’s argunent that the plea was invalid and nust
be set aside either was presented or coul d have been presented
on direct appeal and substantively should not be subject to
reconsi deration. As stated in Juliano, supra, at 105:

| nportantly, the doctrine of res judicata
not only bars issues that were raised, but

it also precludes consideration of issues
that could have been raised but were not
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raised in the first case.
Trotter is also collaterally estopped fromrelitigating the

sanme i ssue between the sane parties. Topps v. State, ___ So. 2d

_, 29 Fla. L. Weekly S21, (Fla., Jan. 22, 2004).

Appel l ant’ s reliance on Johnson v. M ssi ssippi, 486 U. S. 578

(1988) is inapposite. Since appellant’s prior conviction has
not been set aside, there can be no contention that the
sentencing court inproperly wutilized an wunconstitutionally

obt ai ned prior conviction as an aggravating factor. See Hall v.

Moore, 792 So. 2d 447, 450 (Fla. 2001)(“...this Court had held
t hat a def endant’ s al | egati ons concer ni ng t he
unconstitutionality of a prior conviction were not cogni zable if

t hat conviction had not been set aside”); Bundy v. State, 538

So. 2d 445, 447 (Fla. 1989); Eutzy v. State, 541 So. 2d 1143,

1146 (Fla. 1989) (“Eutzy’ s Nebraska conviction has been final
for over thirty vyears. The fact that Eutzy is seeking
collateral review of this conviction does not entitle himto

relief under Johnson”); Stano v. State, 708 So. 2d 271, 275

(Fla. 1998) (denying postconviction relief on a claim of

violation of Johnson v. M ssissippi, 486 U.S. 578 (1988) noti ng

t hat Johnson was i nappli cabl e because the prior convictions have
not been set aside).

(2) To vacate his prior robbery and burglary convictions
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in a postconviction proceeding, Trotter woul d have to prove that

his plea was not voluntarily and intelligently entered, not
nerely that the plea colloquy was inadequate. |In arguing that
the i nadequacy of the plea colloquy is grounds for relief and

relying on such direct appeal cases as Koenig v. State, 597 So.

2d 256 (Fla. 1992), Black v. State, 599 So. 2d 1380 (Fla. 1st

DCA 1992), and McCarthy v. United States, 394 U S. 459 (1969),

appellant displays a fundanental m sunderstanding of the
applicable law. In MCarthy, supra, the Suprene Court rul ed on
direct appeal that the failure of the trial court to conduct an
adequate plea colloquy was reversible error. This standard

woul d not apply to a collateral attack in state or federal

court. See United States v. Timreck, 441 U.S. 780 (1979) (Court

unani mously held that conviction based on a guilty plea is not
subject to collateral attack when all that is shown is a form
violation of Rule 11. Such a wviolation is neither
constitutional nor jurisdictional. Nor can any claimreasonably
be made that the error resulted in a “conplete m scarriage of
justice” or in a proceeding “inconsistent with the rudinentary

demands of fair procedure”. ld. at 784, citing Hll v. United

States, 368 U. S. 424, 428 (1962). Respondent could have raised
the claim on direct appeal but did not and there is no basis
here for allowing collateral attack to do service for an

appeal ); accord, United States v. Fels, 599 F.2d 142, 149 n.5
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(7th Cir. 1979); Adanms v. Peterson, 968 F.2d 835, 840-841 n.3

(9th Cir. 1992); Keel v. United States, 585 F.2d 110 (5th Cir

1978) .

At the hearing before Judge Stephen Dakan on Novenber 13,
1992 (2DAR [resentencing appeal] IV, TR 1-112), Dr. Krop
testified that appellant had a verbal 1Q of 72, a perfornmance |1Q
of 73, and a full scale IQof 72 (2DAR IV, TR 10). Krop opi ned
that Trotter did not understand portions of the waiver rights
form that he would have probl ems with paragraphs 2, 4, and 7 of
t he acknow edgment form Krop stated that appellant indicated
to himthat he never saw attorney Lee, and the attorneys never
di scussed the facts of the case with him (2DAR 1V, TR 25-28).
On cross-exam nation at that hearing, Krop acknow edged that he
had eval uated appellant in 1986 and had determ ned that he was
conpetent at the time of the offense and conpetent to stand
trial on the charges or robbery and nmurder in the first degree.
Krop would have nmade a determnation that Trotter had the
ability to understand the charges, to proceed to trial and
assi st counsel. He had the ability to wunderstand the
proceedi ngs and proceed to trial. Mor eover, Trotter has
i nproved since the psychol ogi cal evaluation in 1986 (2DAR 1V, TR
34-35). Krop agreed that with his test scores Trotter woul d not
be classified as nmentally retarded (2DAR |1V, TR 36). Hi s

opi nion was based on what Trotter had told him Krop thought
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this had been the first tinme Trotter had entered a guilty plea.
Krop did not know Trotter’s experience level in the crimnal
justice system (2DAR 1V, TR 41-42). Krop acknow edged t hat when
he had talked to Trotter he was able to get across to Trotter
what the rights were. Krop answered that he was able to
conmuni cate with himsufficiently and that Trotter had six years
experience in the crimnal justice system it would be rel evant
if Trotter also had had six years experience before that (2DAR
IV, TR 42-43). He had no crystal ball to know when Trotter was
bei ng truthful and he has been burned badly by other defendants
he thought were truthful (2DAR IV, TR 44). Krop conceded there
was a di screpancy between what Trotter had told himand what the
attorneys’ billing records reflect ontime spent with the client
(2DAR 1V, TR 46). Krop had not spoken to defense |awyers
Morel and or Lee. Krop indicated that he was able to explain to
Trotter his rights in the one and one-half hour he spent with
him (2DAR IV, TR 47-48).

At the sane hearing attorney Henry Lee testified that he net
wi th appellant at the county jail on July 29, 1985, to go over
the case and explain what was going on; there was another
meeting on Septenber 10 (2DAR 1V, TR 54). Trotter seened to
under st and what Lee was tal king about and woul d have requested
an evaluation if it appeared he didn’t understand the nature of

what he was charged with (2DAR |V, TR 55). Lee went over the
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probabl e cause report with himat the first meeting (2DAR 1V, TR
56). Trotter had been charged in a four-count information. Lee
deposed the w tnesses and discussed a plea offer with the
prosecutor (2DAR IV, TR 58). The prosecutor agreed to drop two
counts and the defense pled to the two counts involving victim
Little to a term of community control (2DAR 1V, TR 59). Bot h
Lee and Trotter thought it was a good deal; the guidelines were
for a prison termat that tinme and if he took the plea he would
get out of jail immediately. Lee told Trotter what he had found
out through the depositions, i.e., that victim Little was an
avail able witness, was a very good wtness who knew the
def endant, the state had a pretty good case against him and the
state was going to drop the other two counts. The deal was for
two years community control, that he would get out of jail if he
took the deal, and Trotter readily accepted it. He expl ai ned
that at a jury trial he would probably be convicted and
expl ai ned what community control was. Lee explained the facts
of the case with himand revi ewed the sentencing guidelines with
him (2DAR IV, TR 60-61).

At the postconviction evidentiary hearing Krop testified
that he did not determ ne Trotter was i ncapabl e of understandi ng
the plea formor rights deal; he just didn’t feel that based on
what Trotter had told himthat he understood it. |f Lee spent

up to three hours with Trotter prior to the plea he could have
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expl ained the various rights to himin that time (R XV, 351-
352). Krop did not know from the defense attorneys that
appel l ant had been through the court system eight to el even
times prior to entering the 1985 plea. Slater had not told him
that Trotter had plead guilty using a witten plea formto a
violation of probation on the 1985 robbery which would have
occurred subsequent to the 1987 trial and well before the 1992
hearing at which Krop testified (R XV, 353-355). Krop reiterated
t hat what ever deficiencies, Trotter was conpetent to stand tri al
both in 1987 and in 1993, and that is not a close call (R XVi,
410) .

Pet er Dubensky admtted that when he represented appell ant
in 1987 on the instant nurder charge he (Dubensky) offered to
plead guilty to first degree murder and waive the jury; he
woul dn’t have done that w thout having discussed it fully with
Trotter. Dubensky felt Trotter was conpetent and would
under stand the consequences of entering a plea (R X'V, 92-93).
As a Public Defender he took many pleas involving witten pl ea
agreenents whi ch he thought were valid prior to the Koeni g case
(R X'V, 93-95),.

Janmes Sl ater, co-counsel in Trotter’s initial nurder trial
and |l ead counsel in the subsequent resentencing proceeding,
t hought that in Trotter’s 1985 plea to robbery Judge Gall en used

the old acknow edgnent and waiver of rights form (R XV, 262).
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Sl at er acknow edged that in the order denying notion to w thdraw
pl ea and notion to vacate and set aside and correct sentence in
case nunber 85-463, Judge Stephen Dakan rul ed that even if there
was not a procedural bar for the two-year l|imtation, the
evidence at the hearing did not justify relief (R XV, 274; see
also State Exhibit 6). Slater admitted that it was conmon
practice in the 1980's to use witten pleas as opposed to an
extensive plea colloquy and sonetinmes the judge just didn't
repeat all those in the oral colloquy (R XV, 279). In fact, the
sane thing was done in the Koenig case. Until the Koenig case
everyone did not assune that witten pleas were invalid (R XV,
281). Slater admtted that in the original 1987 nurder tria
the record reflects that defense counsel had considered calling
attorney Harry Lee as a defense witness to testify that Trotter
had entered a voluntary plea to the robbery case, as a
mtigating circunstance (R XV, 287-288; see al so 1DAR XI, 1990).
There was no reason in 1987 to conclude that the plea
col |l oquy was inadequate. Witten plea agreenents such as the
one signed by Trotter were used in circuits throughout the state
to supplenent the court’s oral plea colloquy, a practice which
continued up to and even beyond the 1992 Koeni g decision. See

State v. Blackwell, 661 So. 2d 282 (Fla. 1995) (uphol di ng t he use

of written plea docunment to advise pleading defendants of the

possibility and consequences of sentencing as a habitual
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of f ender).

Florida courts have acknow edged, 1like their federal
counterparts, that the inadequacy of a plea colloquy is not
sufficient ground to sustain a collateral attack and limt
collateral attacks on guilty pleas to situations in which actual
i nvol untariness or |ack of knowl edge and prejudice are alleged

and proven. See Caristi v. State, 578 So. 2d 769 (Fla. 1st DCA

1991); Janes v. State, 696 So. 2d 1194 (Fla. 2d DCA 1997); State

v. Larrinore, 701 So. 2d 585 (Fla. 2d DCA 1997) (def endant barred

from collaterally challenging validity of guilty plea again
where he had already challenged plea in post-plea notion and
prior appeal and failed to show prejudice).

Appel I ant cannot denonstrate manifest injustice that would
war rant vacating the plea. No conpetent evidence was introduced
at the 1992 hearing before Judge Stephen Dakan that the plea was
not in fact voluntarily and intelligently entered. Trotter did
not testify and the expert opinion offered by the defendant was
contingent in facts that were either not established or
di sproved by the testinmony at the evidentiary hearing. Judge
Dakan correctly denied the notion both on the nmerits and that it
was barred on untineliness grounds. VWhile it is true that an
expert nmay base an opinion on hearsay information if it is of
the type routinely relied on by experts in the field, F.S

90.704, in light of Trotter’s disparate statements to his
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attorneys and police and the defense’s own presentation, such
statements do not neet this criteria. An expert may not becone
a conduit for inadm ssible evidence and may not testify to
hearsay statenments provided by other fact witnesses. Hitchcock

v. State, 636 So. 2d 572 (Fla. 4th DCA 1994); Maklakiewicz v.

Berton, 652 So. 2d 1208 (Fla. 3d DCA 1995); Bianchi v. State,

528 So. 2d 1309 (Fla. 2d DCA 1988); Departnent of Corrections v.

Wlliams, 549 So. 2d 1071 (Fla. 5th DCA 1989). See also Cirack

v. State, 201 So. 2d 706 (Fla. 1967) and Hol sworth v. State, 522

So. 2d 348, 352 (Fla. 1988) holding that expert could not
testify to his opinion as to voluntary intoxication when the
opi nion was based on the non-testifying defendant’s hearsay

st at enent concerning drug and al cohol usage; Tullis v. State,

556 So. 2d 1165 (Fla. 3d DCA 1990) (holding trial court correctly
excluded testinmony of defense psychologist for failure to
establish predicate on which opinion could be based).

Even if these inadm ssible hearsay statements were given
sone efficacy, however, they would not nandate Judge Dakan
granting the notion. Dr. Krop nerely opined that Trotter woul d
have had difficulty conprehending the plea form unless
explained to him once Krop had fully explained the plea form

the only sections Trotter said he would not have agreed with

14 Peter Dubensky, when noting Trotter’s inconsistent
statenents to himconcerning the crinme, agreed with the defense
assertions that it was comonplace for defendants to lie to
their attorneys (R XV, 102).
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wer e paragraphs 4, 7 and 8.1 Paragraph 4 infornms the defendant
that the court may ask the defendant questions under oath about
the crime that would subject him to perjury. Since such
questioning did not occur this paragraph is irrelevant.
Paragraph 8 deals with satisfaction with his attorney. \hile
this question is prudent in that it may preclude |ater false
al | egati ons, satisfaction wth one's |awer IS not a
constitutional prerequisite tothe entry of a valid plea. Since
Trotter’s recollection of his contact with his |awers was
clearly flawed, the basis for his dissatisfaction is dubious at
best. The final area of concern was paragraph 7 that dealt with
whet her there had been prom ses or threats that would render the

pl ea i nvoluntary. Since there is no allegation that any threats

% (R XV, 342-352). Significantly, according to Dr. Krop
t he defendant had no apparent disagreement with paragraph 1
which related the charges and maxi num puni shnents, paragraph 5
whi ch stipul ated that there was a factual basis for the plea and
that the defendant believed the plea was in his best interests,
paragraph 6 which set forth the negotiated disposition and
par agraph 2 which provided:

| understand that | have the right to be
represented by an attorney at every stage of
t he proceeding and, if necessary an attorney

w |l be appointed to represent ne. | have
the right to a jury trial and have the right
to an attorney’ s help at that trial. | have

the right to conpel attendance of w tnesses
on my behalf, the right to confront and
Cross-exam ne w tnesses against nme and the
right not to testify or to incrimnate

nmysel f. By pleading gqguilty or nolo
contendere, | understand that there will be
no trial of any kind and | am waiving ny

right to a trial
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occurred or that any prom ses were made (other than those made
in the plea agreement which were conplied with), this too is an
irrel evancy. Moreover, Dr. Krop acknow edged that his testinony
incorrectly assumed a |ack of prior contact with the crimna
justice system and was based upon the truthfulness of the
def endant’ s statenments to him He was never provided with the
defendant’s crimnal history or the testinony of attorney Lee,
and it was never established whether this informtion would
cause himto change his testinmony. Since his opinion was not
based upon all the relevant facts and since crucial facts upon
which he relied were contradi cted, Judge Dakan was not required
to accept his opinion as controlling.

Appellant’s claimis nmeritless. The | ower court’s order

denyi ng postconviction relief should be affirmed.
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CONCLUSI ON

Based on the foregoing facts, arguments and citations of
authority the decision of the | ower court should be affirned.
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