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PRELI M NARY STATENMENT

M. Ri echmann appeals the circuit court’s denial of guilt
phase relief of his Rule 3.850 notion follow ng an evidentiary
heari ng.

The follow ng abbreviations will be utilized to cite to
the record in this cause, with appropriate page nunbers

foll owing the abbreviations:

‘R -Record on direct appeal to this Court;

“PC-R__." -Record on 1996 post-conviction
heari ng;

“PC-R2__.” -Record on 2002 post-conviction heari ng;

“Supp. PC-R2. _.”"-Supplenental Record on 2002 post-

convi ction hearing.

“D-Ex. __.” -Def ense exhibits entered at the
evidentiary hearing and nade a part of the
post-conviction record on appeal. A
designation will be made as to which post-
conviction proceeding the exhibit was
recei ved.

“S-Ex. 7 -State exhibits entered at evidentiary
hearing with a designation as to which
post-conviction proceedi ng the exhibit
was received.

REQUEST FOR ORAL ARGUMENT

M. Ri echmann, through counsel, respectfully requests

that the Court permt oral argunent.
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| NTRODUCTI ON

Dieter Riechmann, a German citizen vacationing in the
United States, flagged down a M an Beach police officer on
Oct ober 25, 1987, in order to seek help -- his conpanion of
many years, Kirsten Kischnick, lay lifeless in the front
passenger seat of a rental car with a bullet hole in the right
side of her head. M. Riechmann expl ained that the two
tourists had gotten lost in Mam and stopped to ask a bl ack
man for directions. The man had approached the passenger side
of the car with sonething in his hand. M. Ri echmann got
scared and had started to hit the accel erator when an
expl osion rang out. Driving frantically away, he touched Ms.
Ki schni ck’ s head and di scovered that she was bl eedi ng
profusely. In a panic, he drove wildly until he found hinself
in Manm Beach where he saw a police officer who he flagged
down.

The State charged M. Riechmann with the nurder of Ms.
Ki schni ck. The case against M. Ri echmann was prem sed
entirely upon establishing that M. Ri echmann’s version of the

events was a lie, and therefore, he nust be guilty of nurder.!?

The State’'s theory was sonething along the lines of res
ipsa loquitur; if M. Riechmann lied, he nust be guilty of
murder. However, this overlooked the possibility that M.

Ri echmann nmay have had reason to be |less than forthcom ng even
t hough he had not nurdered Ms. Kischnick. According to the

1



The State’s case had three conmponents. First, the State
engaged in sinple character assassination in |abeling M.

Ri echmann as Ms. Kischnick’s “pinp.” In Gernmany where
prostitution is legal, Ms. Kischnick worked as a prostitute.
The State sought to and did denigrate M. Riechmann’s
relationship with Ms. Kischnick in order to cast their
interlocking insurance policies in a negative light.? This

was then used to provide M. R echmann with a notive for

testimony of a witness discovered in 2002 who clained to have
wi t nessed the shooting, M. Kischnick was shot when a drug
deal went awy (PC-R2. 1644-47).

A whole life policy for “20,000 deutschmarks” was witten
on Ms. Kischnick in 1980 (R 3099). A second term policy for
“200, 000 deutschmarks” was witten in 1984 (R 3100). \Whole
life policies carried bigger premuns in conparison to the
cheaper risk or termpolicy (R 3096). In 1985, Diner’s Club
offered its nmenbers accident insurance, covering death and
disability (R 3108-09). M. Ri echmann accepted the offered
i nsurance, and a policy for “five hundred thousand narks” was
i ssued on Ms. Kischnick on Novenmber 21, 1985 (R 3110).

Ernest Steffan was a friend of M. Ri echmann and an
i nsurance agent who had sold M. Ri echmann insurance policies,
including two of the policies on Ms. Kischnick. 1In the notion
to vacate at issue in 2002, M. Riechmann alleged that M.
Steffan was prepared to testify to favors given by the
prosecution to secure favorable testinmny fromw tnesses from
Germany, and the application of pressure to influence their
testimony (Supp. PC-R2. 60-61). According to M. Steffan, the
policies purchased by M. Riechmann on Ms. Kischnick’'s life
were “an investnent, |like a retirement plan” (Supp. PC R2.

61). Cheaper insurance was available with |arger payouts in
case of death.



mur der . 3

Second, the State relied upon forensic experts to provide
opi nion testinony that the physical evidence was inconsistent
with M. Riechmann’s version of the events. In this regard,
WIliams Rhodes was called as bl ood-spatter expert. He
testified that the |ocation of blood inside on the driver’s
door was inconsistent with M. Riechmann’s account.* He
testified that given the narrowness of the opening of the
passenger w ndow, the anount of gunpowder residue on M.

Ri echmann’s hands belied his story.® He testified that he

’'n a letter dated January 12, 1988, witten by an
attorney with the U S. Justice Department on behalf of the
State of Florida to the German Foreign Mnistry, the weakness
of the State’'s case was underscored. As a result, German
assi stance was sought to assist in discovering notive evidence
that could be used against M. Ri echmann:

No one saw himfire the gun, and the physical

evi dence fails to show conclusively that he
commtted the nurder. The State Attorney, who is
responsi ble for the prosecution of this case, nust
determ ne the notive for the nmurder because he does
not believe that Ri echmann will be convicted on the
basis of circunmstantial evidence al one.

(PC-R2. Def. Ex. LL -- January 12, 1988 |etter to Federal
M nistry of Justice, Bonn, Germany from U.S. Departnent of
Justice Trial Attorney, Robert J. Boyl an).

‘Rhodes’s conclusions in this regard were inpeached by
undi scl osed Brady material presented in 1996.

*Rhodes’ s assunptions about the how hi gh the passenger
wi ndow was rolled up was inpeached in 1996 by the undiscl osed
Brady material presented in 1996.

3



found bl ood on a plaid blanket that purportedly M. Ri echnmann
sat upon while driving.® According to Rhodes, the bl ood
established that M. Riechmann could not have been sitting
upon the bl anket at the nmonment that Ms. Kischnick was shot and
her bl ood spl attered.

Finally, for the third conmponent of its case, the State

relied upon a jailhouse informant, Walter Snykowski, to
testify to M. Riechmann’s statenents and conduct while
incarcerated on federal gun charges.’” According to Snykowski,
M. Riechmann had inplied in statenents to himthat police had
overl ooked a fourth gun. M. Ri echmann was descri bed as
jubilant at the expectation of becomng a mllionaire (in
deut schmar ks) when he received the proceeds from M.
Ki schnick’s life insurance policies. Wen Snykowski asked M.
Ri echmann if he had killed his girlfriend, M. Ri echmann
turned “white as the wall” (R 4112).

In collateral proceedings in 1996, M. Ri echmann

establ i shed that the State withheld evi dence that reveal ed

°The pl aid bl anket was delivered to Rhodes on June 29,
1987, by Detective Hanlon (R 3278). On the third attenpt to
find blood on the plaid blanket, affirmative results were
obtained. These results were not disclosed to the defense
until after trial had comenced.

The State was able to obtain an indictment only after
obtaining a statement from Smykowski .

4



weaknesses in the forensic analysis. Some police reports had
been doctored or redacted before disclosure to trial counsel;
others were withheld altogether. Despite the discovery
breaches, the trial court did not find sufficient prejudice
under Brady in light of Snmykowski’s incrimnating trial
testimony. Thus, M. R echmann’s conviction was left in place
because the forensic evidence, though tattered, was sufficient
when coupled with the undamaged Snykowski testinony to | eave
the judge’s confidence in the verdict intact.

Foll owi ng the denial of a newtrial in 1996 and while an
appeal was pending in this Court, M. Riechmann’s counsel
| ocated a former M am Beach police officer who provided new
information. Hilliard Veski had been the officer who
conducted the inventory of the rental car after the shooting.
Veski revealed that after his work on the Ri echmann case in
Cct ober of 1987, he ran into unrelated trouble at the police
departnment that jeopardized his enploynment--it was alleged he
used illegal drugs. At that tinme, one of the prosecutors on
M. Ri echmann’s case, Beth Sreenan, approached Veski and told
himthat if his testinmony regarding the | ocation of evidence
within the rental car matched where she suggested he found the

evi dence, the disciplinary proceedi ngs woul d have a better



outconme.® When he refused to go along, he was not called as a

wi t ness, and he subsequently did lose his job.® During the

80On July 11, 2002, collateral counsel attenpted to call
Veski as a witness testifying tel ephonically (PC-R2. 533). 1In
response to the State’s objection, counsel orally proffered
Veski’s expected testinmony (Supp. PC-R2. 144-46). Counsel
specifically noted that “Officer Veski indicates in fact when
he seized the shawl [blanket] fromthe car it was in the
passenger seat along with a | ot of other itenms. He also

i ndicated that the car was still, this is two days after the
hom cide, wet with blood. That there was blood virtually
everywhere and it was still very wet and sticky” (Supp. PC R2.

145). Counsel noted that Veski reported that the itens in the
passenger seat with the plaid blanket/shawl “were already
covered with bl ood” (Supp. PC-R2. 146). Counsel proffered
that Veski would testify “that he was pressured to provide the
testinmony at the deposition indicating that the flashlight was
in the trunk and that he was al so being pressured by Beth
Sreenan to testify in the fashion that he did and al so say the
shawl [ bl anket] was in the passenger seat because he had a
pending - - he was on adm nistrative | eave with a pending
crimnal charge against himand the indication things would go
easier for you if you testify in this fashion” (Supp. PC R2.
146) .

°l mmedi ately before trial on July 7th, Veski was deposed
by the defense. During the deposition, Veski testified that
he found a flashlight in the trunk. The significance of the
flashlight was that blood was found on it. [If it was found in
the trunk of the car, the presence of the blood would have
permtted the State to argue that M. Ri echmann shined the
flashlight in Ms. Kischnick’s eyes, blinding her while he shot
her with bl ood bl owi ng back on the flashlight. Thereafter,
this argunent goes, M. Riechmann placed the flashlight in the
trunk. However, to make this argunent, it was necessary for
Veski to report that he found the flashlight in the trunk;
ot herwi se the presence of the blood could be explained by its
| ocation inside the car when Ms. Kischnick’s blood splattered
t hr oughout.

After his deposition, Veski advised M. Ri echmann’s
counsel that his testinony had been false. He had been
pressured into saying that the flashlight had been found in
the trunk, although he did not indicate at that tinme who had

6



subsequent trial, counsel |earned that Veski had, when he
inventoried the car, collected the plaid blanket that was

| ater tested by Rhodes (R 3278). However, counsel was not
advi sed that Veski had found the plaid blanket piled with
other items still wet with blood in the bl ood-drenched front
passenger seat.!® Thus, the assunption made by Rhodes that the
pl ai d bl anket could only have come in contact with bl ood at
the nonment of the shooting was not true. Yet, the defense was
never advised of M. Veski’'s observations nor provided with
his handwritten notes which clearly reflect the | ocation of
the plaid blanket at the time of the inventory. The defense
was al so not told of the prosecutor’s attenpt to get Veski to
testify falsely. In 1997, M. Riechmann sought to present
Veski’s testinony, asking this Court to relinquish

jurisdiction to permt its presentation before resolution of

applied the pressure (PC-R 5662). He advised counsel that in
fact the flashlight was found in the car’s backseat. Veski’s
di scl osure rendered the presence of blood on the flashlight
insignificant. The flashlight scenario was abandoned by the
State, and Veski was not called as a witness. At the 1996
evidentiary hearing, Ms. Sreenan specifically denied that she
applied any pressure to Veski in order to get himto say that
the flashlight had been found in the trunk (PC-R 4771).

©'n fact, at Veski’s deposition on July 7, 1987, M.
Ri echmann’ s counsel was advi sed that Veski’s notebook with
details regarding the |location of the evidence collected from
the car was m ssing, according to Ms. Sreenan, and for that
reason could not be turned over to the defense (PC-R2. 682).



t he appeal. The notion was denied. Wen the appeal was over,
M. Riechmann included the information provided by M. Veski

in conjunction with a Brady/G glio claimin his new Rule 3.850

nmotion. Even though an evidentiary hearing was held on the
nmotion, the circuit court refused to permit M. Riechmann to
present M. Veski’'s testinony regardi ng what he found when he
inventoried the car and the subsequent pressure Ms. Sreenan
pl aced upon himto alter his testinony regardi ng where itens
were found within the car.

Al'so included in the new Rule 3.850 notion was
i nformation gl eaned fromthe 2000 broadcast in Gernmany of an
interview of Walter Snykowski. In the interview, Snykowski
stated that his testinmony at M. Riechmann’s trial was fal se.
He cl aimed that he had been prom sed noney for his testinony.
Snykowski said police had taken him out of jail before M.
Ri echmann’s trial on several occasions to see his eight-year-
ol d daughter and to go drinking. Counsel |earned fromthe
journalist who conducted the interview that Snykowski was
| ocated in Dubai, United Arab Emrates (hereinafter referred
to as UAE), hiding fromU. S. officials who wanted hi m because
of a parole violation. Snykowski had signed an affidavit for

the journalist, attesting to his clains in the interview (PC-



R2. 463-468).1' Wth this information, counsel nmet wth
Snykowski, who verified the published account. *?

In April of 2002, the State disclosed for the first tinme
t hat Snykowski had in fact been taken from federal custody by
the M am Beach police on at |east one occasion prior to M.
Ri echmann’s trial in order to visit his daughter (PC-R2. 1345-
1346). This disclosure corroborated Snykowski’s claimin
2000.

At the subsequent evidentiary hearing, a detective
testified that Snmykowski was taken out of custody to conduct

further “investigation” on nore than one occasion. He

Y'n the affidavit, Snykowski attested, “[w] hen I
testified during the trial that Dieter R echmann was happily
dancing in our cell because he was a mllionaire now, it is
not true. [ ]Beth Sreenan asked me to use these words. [ ]J]Also
| never asked Dieter Ri echmann why he killed his girlfriend.

So the testinony that | asked himand he turned ‘pale like a
white wall’ is also not true. It was Sreenan who put those
words into ny nmouth and asked nme to say this in court.” (PC-

R2. 252-53)(enphasis in original). Smykowski further

attested, “[f]or ny testinony against Dieter Ri echmann, the
police and the prosecutors not only prom sed nme help in ny
federal case, but they offered ne noney to the extent of

US$30, 000 (thirty thousand dollars) once the case was over and
Di eter Riechmann convicted and sentenced.” (ld.). Snykowski
further clainmed, “[t]he nmonth before trial | was able to | eave
the prison and nearly every day | was taken to ny hone by
Bobby Hanl on and/ or Sergeant Matthews. They invited nme for

di nner many tinmes and | could have any quantity of al cohol.”

(1d.).

M. Ri echmann sought perm ssion to perpetuate
Snykowski’s testinony under Rule 3.190(j). However, the
circuit court denied the request.

9



described the trip to see Snykowski’'s daughter as a “favor.”

The tardy disclosure established that Snykowski had made
uncorrected fal se statenents at M. Riechmann’s trial.
Snykowski had testified that he had not seen the prosecutors
or any |aw enforcenent personnel in the three nonths prior to
trial (R 4143). He also had testified that he asked for no
benefit; if the prosecutor wote a letter to federal parole
officials, that was the prosecutor’s choice (R 4097, 4135).

Despite the fact that the State confirned that aspect of
Smykowski*s affidavit about police taking himout of prison to
visit his home, M. Riechmann was not pernmitted to depose him
to perpetuate his testinony given that he was an unavail abl e
wi tness. Nor was M. Riechmann allowed to introduce
Snykowski’s signed affidavit or submt his oral statenments
into evidence.

The al |l egations made by Veski and Smykowski indicate that
M. Ri echmann’s conviction was obtained by prosecutori al
tactics that violated the core values of United States
Constitution. Yet, M. Riechmann was deprived of the
opportunity to present the testinmony of these two witnesses to
prove his clainms. The exclusion of this testinony froma
proceedi ng designed to permt an adjudication of M.

Ri echmann’ s constitutional clainms nmust be as unacceptable
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under due process principles as is the prosecutori al
m sconduct all eged by these witnesses. A reversal is
mandat ed.

STATEMENT OF THE CASE AND FACTS

At 10:32 p.m, October 25, 1987, M. Riechmann “fl agged
down” M am Beach Police Oficer Kelley Reid on Indian Creek
Boul evard at 67'" Street. He exited his car, headi ng south,
and approached the officer, saying, “Help me! Oh ny God! MWy
Grl! MW Grl!” Wthin two mnutes, fire rescue nedics were
at the scene, and tried unsuccessfully to revive the woman
strapped in the passenger seat with a bullet hole in the right
side of her head. The victimwas Kersten Kischnick, M.

Ri echmann’ s conpanion of thirteen years.

For the next hour, M. Riechmann explained to Mam Beach
Police Departnment (“MBPD’) detectives, in broken English, what
had happened. He asked several tines to go to the car and see
Kersten, but was kept away. At approximately 11:00 p.m, M.
Ri echmann’ s hands were swabbed for gunshot residue. His
account of the shooting was related with marginal assistance
from MBPD Officer Jason Psaltides, who had two years of high
school German.

M. Ri echmann said he and Ms. Kischnick had just cone

from having dinner at Jardin Brasilian at Bayside. They got
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| ost on their way back to Mam Beach, pulled over on a dark
street and asked a stranger for directions. The stranger
turned away nonentarily and returned with something in his
hand. As M. Riechmann started to accelerate the car, he
heard an expl osi on,

and sped off. He could not say where it had happened or how
he had ended up where he was. He snelled of alcohol.®® He
told the officers that he and Ms. Kischnick were staying in a
M am Beach hotel. He was asked whether he had any firearns
in his hotel room and he replied that he did.

At approximately 11:30 p.m, M. Riechmann was taken to
the police station and |locked in a “holding cell” for several
hours. He was eventually rel eased, and Detective Matthews
apol ogi zed and called it a big mstake. M. Ri echmann then
went to his hotel roomwth the detective, who took three
guns, shoes, passport, travel docunments and M. Ri echmann’s
bl ood- st ai ned cl ot hes.

Over the next four days, M. Riechmann told the sanme
account over and over again to police. They spent nmany hours
toget her driving around | ooking for the spot where the nurder

occurred. M. Riechmann also attenpted on his own to |ocate

BRecords obtained by police fromthe waiter at the
Baysi de restaurant reflected that M. Ri echmann and Ms.
Ki schni ck had twel ve m xed drinks between them
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the area. On October 28'" a one-hour taped interview was
conducted. In it, M. R echmann related the sane version of
events previously given. Subsequently, this tape was

i ntroduced at trial.

On COctober 29, a four-to-five hour taped interview was
secretly recorded in the MBPD Detective Bureau that was
equi pped with a hidden recording device. This taped interview
was not introduced by the State at trial.

At the conclusion of this interview, M. Ri echmann was
arrested by Al cohol, Tobacco and Firearns agents (hereinafter
referred to as ATF) on a charge that he had provided an
i ncorrect address when purchasing the guns seized fromhis
room several days earlier. He was held at the Metropolitan
Correctional Center (MCC), a federal detention facility in
Mam . Bond for this relatively m nor charge was set at
$150, 000. 00.

VWile he was jailed on the federal charges, the police
and State prosecutors were investigating his background and
relationship with Ms. Kischnick. They obtained the assistance
of German police in searching his Rheinfel den apartnment in

Germany on November 4, 1987, and “four or five nore times
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after that” (R 2886, 3129).%* Dozens of acquai ntances were
gquestioned. Bank accounts and safe deposit boxes were
exam ned. Life insurance policies, in existence fromthe
1970's, were obtained. During November and Decenber of 1987,
while M. Riechmann awaited federal trial, the State rushed to
obt ai n enough probabl e cause to charge himfor M. Kischnick’'s
mur der the nonment he was acquitted in federal court. However,
German authorities were falsely told that M. Ri echmann was
al ready charged with nurder; this fal sehood was necessary to
obtain search warrants in Germany (PC-R. Appendi x 85, 11-12.
Appendi x 83).1°

M. Riechmann remained in federal pretrial custody unti
Decenmber 29, 1987, when his two-day federal trial began. Two
of the three counts were dism ssed by Judge Janes W Kehoe
because gun shop wi tnesses were unable to identify that any
crime had been commtted. A federal jury acquitted M.

Ri echmann of the third charge, seemngly for the sanme reason.

“Searches in Germany were al so conducted on January 14,
1988 with prosecutor Di Gegory present, and on February 2",
14th and April, 1988 with prosecutor Sreenan present (R 2887).

BGerman courts subsequently determnmined that nost of the
searches conducted in Germany had been conducted illegally.
However, Judge Gol d concluded that the prosecutors were
unaware that a German court had ordered the evidence
suppressed (PC-R 6067).
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When M. Riechmann |l eft federal court on Decenber 30,
1987, he was arrested by MBPD detectives for the nmurder of Ms.
Ki schnick. The State at that point had 21 days to indict him

On January 11, 1988, Detectives Matthews and Hanl on net
with Walter Snykowski who had been incarcerated with M.

Ri echmann during his federal pre-trial incarceration at MCC
(PC-R2. 1667). Snykowski told Matthews and Hanl on of
incrimnating statements that he clainmed M. Ri echmann had
made to himat MCC. Snykowski had been convicted on 17 counts
of fraud in federal court (R 3984). He had commenced serving
a ten-year sentence on Septenmber 30, 1987; yet, he continued
to be held at MCC until the day after giving his statement to
Matt hews and Hanl on (R 3971). Another federal inmte, Robert
Stitzer, an informant for a prosecutor he refused to nanme and
who had testified before a grand jury regarding a secret

i nvestigation, had contacted authorities on Snykowski’'s behalf

(Stitzer 4/15/88 deposition at 14).16

¥During Stitzer’s deposition, Ms. Sreenan objected to
gquestions designed to elicit information regarding Stitzer’s
activities as an informant and instructed Stitzer that he
could refuse to answer the questions (Stitzer 4/15/88
deposition at 14-15, 26-27, 79). When Stitzer indicated that
he had been incarcerated at MCC for 37 nonths because he had
been brought there on a “wit” to “testify,” M. Sreenan
i ndi cated that she objected to further questioning because “I
believe it’s a pending investigation, |I’mnot sure” (Stitzer
4/ 15/ 88 deposition at 14).
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Only after Matthews and Hanl on had spoken to Snykowski
was the State able to obtain an indictnment against M.

Ri echmann for nmurder. M. Riechmann was indicted on January
20, 1988, on one count of first-degree nurder and one count of
unl awful |y displaying a firearm (R 1). The next day, M.

Ri echmann was arraigned for nurder. He entered a plea of not
guilty (R 624). A new indictnent was filed on January 27,
1988 (R 1A). M. Riechmann was initially represented by the
Public Defender’s O fice, but then retained private counsel,
Edwar d Carhart.

Judge Sepe entered a pre-trial order directing the State
to provide the defense “carte blanche discovery -— Total. No
ifs ands or buts, no conditions. \Watever the State has, he
gets” (R 634). However, the order was ignored, and
significant pieces of evidence were withheld. M. Carhart
repeatedly had difficulty obtaining excul patory informtion
fromthe State (R 741-42; 1090-91; 1148-50; 1315-16; 1318;
1326-27; 3325; 3434; 3632-33). 7Y M. Carhart deposed the

state’s witnesses, but at times, was forced to re-depose them

YDuring the 1996 coll ateral proceedings, the prosecutors
admtted that they “whited-out” relevant excul patory portions
of discovery material s(PC-R. 5482-5489) and failed to disclose
evi dence favorable to the defense gathered in Germany.

However, prosecutors could not renember a reason why the
materi als were not disclosed (PC-R 5505, 5508, 5513).
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M. Carhart testified, “if you had a grid in a discovery
procedure with open file being on one end and no di scovery
bei ng on the other end, we were close to the no discovery end”
(PC-R2. 212). The State repeatedly gave its expert w tnesses
“new i nformation,” causing their opinions to shift in favor of
the prosecution. For exanple, Rhodes, the state’s serol ogist,
who tested the blanket that M. Ri echmann said he was sitting
on at the time of the shooting, had on two occasi ons obtai ned
negative results for the presence of blood. Only during his
third try did he find 21 spots of presunptive blood (R 1090-
91; 1326-27; 3325-27; 3434; 3632- 33) . 18

M. Carhart also deposed Snykowski, the jail house
informant. During the deposition, M. Carhart repeatedly
tried to elicit Snykowski’s notivation for testifying, but the
State thwarted his attenpts at every turn (PC-R2. 212-13,

216) . M. Carhart sought to discover Snykowski’s notivation

BRhodes was first deposed on May 24, 1988. He did not
receive the plaid blanket for testing until June 29, 1988. (R
3280). Even then, it took three tries before he obtained a
positive result that was reported to the defense during trial.

®For exanple, during Robert Stitzer's deposition on April
15, 1988, he nentioned maki ng phone calls and speaking to
Smykowski ' s ei ght-year-old daughter (Stitzer 4/15/88
deposition at 81). M. Carhart tried to explore this further.
But, the State objected to any of M. Carhart’s efforts to
di scover the nature of the relationship between Stitzer and
Debbi e Schaefer (Stitzer 4/15/88 deposition at 82-83). M.
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because the State had presented himas a “good citizen who
came forward wi thout any real reward” (PC-R2. 214-215).

At his jury trial, M. R echmann testified in his own
defense. The trial lasted fromJuly 13 to August 12, 1988 and
he was convicted of both counts (R 533-34). Judgnents of
conviction were entered on August 30, 1988 (R 566-67). The
jury voted nine to three (9-3) to reconmmend a death sentence
(R 553). A death sentence was inposed on Novenber 4, 1988

(R. 589-601). The conviction was affirnmed on appeal.

Ri echmann v. State, 581 So. 2d 133 (Fla. 1991), cert. denied,
113 S. Ct. 405 (1992).

On Septenber 30, 1994, M. Riechmann filed for post-
conviction relief. Judge Sol onon, the trial judge, recused

hi msel f. Judge Gold was specially appointed by this Court’s

Sreenan said, “Walter has a problemw th who is going to take
care of his daughter while he is serving time. And | know
that that has been a concern of Walter’s. Certainly this

wi t ness has not been housing his daughter for hini (Stitzer
deposition at 83).

In 2002, Ms. Sreenan testified that “we didn' 't think that
her whereabouts or who she was staying with was really
relevant. A man in prison is concerned about his son or
daughter and bringing her into this case.” (PC-R2. 1358-59).
Ms. Sreenan precluded the defense fromlearning that
Smykowski ' s daughter was in fact living with Robert Stitzer’s
wife, Loretta. Sreenan did this because she was “trying to
protect the |location and identity of the daughter.” (PC R2.
1359). Several weeks before the deposition, Sreenan had
recei ved an undi scl osed letter from Smykowski dated March 27,
1988, specifically asking for her help in finding an
arrangenment for his daughter (PC-R2. 1355).
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Chi ef Justice to preside over the case. An evidentiary
hearing was held on May 13-17, June 11-12, and July 18-19,
1996.

At the evidentiary hearing before Judge Gold, M.
Ri echmann presented evidence that the M am Beach Police
Departnment and the prosecutors inexplicably w thheld
significant excul patory evidence. Trial counsel was not
provided with the follow ng

1. An Oct ober 27, 1987, police report which
corroborated M. Riechmann’s story was never
provi ded to defense counsel. The report indicated
that the couple dined and drank for several hours at
the “Jardin Brazilian” restaurant where O ficers
Aprile and Marcus interviewed the waiter (PC-R
Def. Ex. DDD). The withheld report indicated that
t he coupl e appeared to be vacationing tourists “in a
good mood” and in “good spirits” (PC-R 104). The
coupl e drank “six drinks each” of rum vodka, gin
and Amaretto.” They appeared “intoxicated.”

2. Police reports describing M. Ri echmann’s conduct
after he flagged down a police officer were
wi t hhel d. These reports indicated that M.
Ri echmann, in broken English, had frantically tried
to describe to police what had happened to his
girlfriend. According to these police reports, M.
Ri echmann was visibly “distraught,” “upset,”
“sobbing,” “dejected,” “enotionally upset,”
“hysterical,” “crying and holding his face,” “wth
tears com ng out of his eyes,” “snmelling of
al cohol .” “He obviously had been through a terrible
experience.” (PC-R 4565, 4575).

3. A nyriad of photographs taken by crinme scene
technicians of the rental car were not disclosed.
However, nost of the critical photographs of the
driver’'s seat, interior of the trunk and interior
roof of the car have gone m ssing and have never
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been given to the defense.? (R 1661-63; 2614-16;
3433- 35).

4. Police reports that contradicted the testinony of
the State’s expert serologist, Dr. Rhodes, were not
di scl osed. Three police reports of Detective Hanl on
showed t hat Rhodes, upon his exam nation of the
rental car, said that “the passenger w ndow was no
nore than six inches frombeing fully closed at the
time of the shooting,” (PC-R ,Def. Ex. HHH), not the
3 to 3 and a half inches Rhodes testified to at
trial. The conplete 11/2/87 police report of
Detective Trujillo concerning the wi ndow hei ght was
not di scl osed; a paragraph was redacted and never
provi ded to defense counsel. The w thheld paragraph
stated that the crinme |lab indicated that the “w ndow
had to be all the way down.” The prosecutors
testified that there was no explanation for why this
par agraph was not disclosed to the defense except
t hat “sonebody nade a m stake...| would say that
report is wong”(PC-R. 4718). “The author of that
report didn’'t always have all the facts straight”
(PC-R 4737).2 |f that were true, it was
i npeachnment evidence that also should have been
di scl osed.

5. Al so undi scl osed was the 10/28/ 87 report of Officer
Psaltides, three days after the crinme, indicating
that Ms. Kischnick’s father had reported that the
coupl e had known each other for about “15 years and
that their relationship was good. He had no harsh
comments about M. Riechmann” (PC-R., Def. Ex. KK).

M. Ri echmann cat al ogued the m ssing photographs from

the proof sheets provided at trial. The photos were never
turned over to the defense and are still “mssing.” (PC-R
247) .

2IDet. Trujillo has since been convicted of charges

associ ated with racketeering, conspiracy to commt
racketeering and bribery and is currently serving a prison
sentence. Cf. Trujillo v. State, 764 So. 2d 852 (Fla. 3¢ DCA
2000) .
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6. Al so undi scl osed were 37 statenents from fact
w t nesses gathered in Germany (PC-R 5478).
Di Gregory testified at the evidentiary hearing that
he provi ded Judge Sol onon with the German wi t ness
statenments, but failed to give themto the defense.
He said he did not know why he failed to turn the
statenments over to the defense. No evidence
concerning the 37 German witnesses was presented to
the jury (R 600). The German witness statenents
have now been | ost by the Mam court.

Prosecutors testified that they “whited-out” rel evant
excul patory portions of discovery material s(PC-R 5482-5489)
and failed to provide favorable information they had to the
def ense, including the favorable statenments gathered in
Germany. However, the prosecutors could not recall why the
non-di scl osures occurred (PC-R 5505, 5508, 5513).2?

Prosecutor Di Gegory testified that he actively advocat ed
for sentencing consideration in federal court for Snykowski
after M. Riechmann was convicted. DiGegory testified that
he did not advise the defense of his intent to nove for a

reduced sentence for Snykowski (PC-R. 5490).2

2pr osecutor Di Gegory admitted that the withheld
i nformati on woul d have been favorable to the defense, and that
he did not recall who actually made the deletions fromthe
police reports. He did not know whether he, “Ms. Sreenan or
soneone at his direction” deleted the excul patory information.
He agreed that the police reports contradicted the State’s
case (PC-R. 5477, 5482, 5483).

ZAt the evidentiary hearing, a letter dated three weeks
after trial but before sentencing was admtted into evidence
fromDi Gegory to the U S. Parol e Conm ssion on Snykowski’'s
behal f. When questioned about his intent, D Gegory said that
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In 1996, M. Riechmann presented evidence that nmany of

the facts presented by the State at trial and relied on by

this Court

1.

inits opinion were sinply not true.

In his deposition and at trial, the State’'s

bal listics expert, Thomas Quirk, testified that the
only weapons that could have fired the fatal bullet,
a .38 caliber, were an Astra revolver, a Taurus
revol ver, and an FIE Derringer (R 2968-72). This
Court relied on this testinmony when affirmng M.

Ri echmann’ s convi cti on because he had two such guns
in his hotel room R echmann v. State, 581 So. 2d
at 141. Although both guns had been rul ed out as

t he nmurder weapon (R 2970), M. Riechmann’s
connection to these weapons was significant to this
Court. At the 1996 evidentiary hearing, Quirk
conceded that there were nunerous other guns that
could have fired the fatal bullet, based on their
rifling characteristics—guns that he failed to
mention in his pretrial or trial testinony (PC-

R 5567-5568). Quirk also conceded that the database
he used for his trial testinony was limted to guns
t hat had passed through the Metro-Dade Crine Lab as
opposed to the “clearly nore inclusive” FBI database
(PC-R. 5584) .

The State’s theory for the killing was that M.

Ki schnick had a “serious gynecol ogi cal problent that
made it inpossible for her to continue as a
prostitute, and M. Riechmann, reliant on her
income, killed her for insurance noney (R 2402-04,
4977-78, 4982-84, 5082-84). At the 1996 hearing,
Ms. Kischnick’s nedical records were introduced and
showed that 30 days before her death she did not
have a serious gynecol ogical condition, but a “very
common mal ady” that was treated successfully with
antibiotics (PC-R 3598-3599, 3507-3608).

On Novenber 4, 1996, Judge CGold denied M. Riechmann’s

he had contenplated witing the letter during trial (PCR

5490) .
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Rul e 3.850 notion as to his conviction, but granted sentencing
relief and ordered a new penalty phase proceedi ng before a new
judge and jury (PC-R 6078). Judge Gold found that M.
Ri echmann had been denied effective assistance of counsel at
t he penalty phase and that the State had withheld favorable
information fromthe defense in the penalty phase. Judge Gold
al so found that the State had i nproperly witten the order
sentencing M. Riechmann to death after ex parte comrunication
with the trial judge.

I n denying guilt phase relief, Judge Gold held that the
m ssi ng photographs were a m stake in the counting of the
exposures; that there was “no undi scl osed deal with Walter
Smykowski ”; and that the failure to disclose the various
police reports did not underm ne the confidence in the outcone
of the trial in light of Snykowski’s testinony (PC-R 6066-
67). Judge Gold concluded that Smykowski had testified
w thout a deal from the State or that D Gegory’'s decision to
wite a letter did not induce Snykowski to testify (PC-R
6067) .

The State filed a Notice of Appeal and M. Ri echmann
timely filed a Notice of Appeal and Cross-Appeal. Wiile the
appeal was pending in this Court, M. Ri echmann’s counsel

| ocated a former M am Beach police officer, Hlliard Veski
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He reveal ed new, previously undisclosed excul patory
information. The bl anket used by the State at trial to assert
that M. Riechmann was not in the driver’'s seat at the time of
the shooting was coll ected by Veski. He found the blanket in
the front passenger seat of the rental car when he inventoried
the car’s contents after the shooting.? |Its location in the
bl oody passenger seat at the time of the inventory belied the
State’s contention regarding the blanket’s significance at
trial. Veski said he was pressured by Ms. Sreenan to change
his story about the location of itenms in the car during the
inventory. When he refused, he was not called as a w tness.
Based upon Veski’'s account, M. Ri echmann asked this Court to
relinquish jurisdiction to permt the presentation of the new
information. The notion was deni ed.

Oral argunment was held before this Court on April 6,
1999. Afterwards, counsel for M. Riechmann received new
information froma radi o docunentary by a German journali st

t hat someone el se had confessed to the nurder of Kersten

“Attached to the affidavit that Veski signed were pages
from his notebook containing his handwitten notes fromhis
inventory of the rental car. These notes corroborated his
claimthat the blue and red plaid bl anket was discovered in
the right front passenger seat where Kersten Kischnick was
shot. However, trial counsel was advised during Veski’'s
7/ 7/ 88 deposition that Veski’'s spiral notebook was m ssing,
and thus could not be provided to the defense (PC-R2. 682).
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Ki schni ck. Counsel hired an investigator to try to |locate

Wi t nesses to corroborate the German radio story. Based on the
ensui ng i nvestigation, M. Riechmann filed another notion to
relinquish jurisdiction with this Court on Novenber 26, 1999,
seeking to give the circuit court jurisdiction to consider a
Rul e 3.850 notion that M. Riechmann had filed based on the
new i nformation (PC-R2. 121). The State objected, and this
Court denied the request.

On February 24, 2000, this Court affirmed and remanded

the case for a new penalty phase. Riechmann v. State, 777 So.
2d 342 (Fla. 2000). This Court ordered the State to discl ose
the 37 German wi tness statenents previously w thheld.

M. Riechmann filed a notion for rehearing on March 27,
2000. This Court requested a response to the rehearing
notion. The notion had been under consideration for nearly a

year when it was denied on January 31, 2001.2°5 The mandate

®During the pendency of the notion for rehearing, counsel
again received new informati on on the case. On June 5, 2000,
the State sent a letter to counsel stating that it had
received a letter from Deborah Schaefer, the daughter of
Wal ter Snykowski. She wote that her father had been told
that he could collect part of the insurance noney of the
victimif M. R echmann was convicted (PC-R2. 153). Counsel
i medi ately requested a copy of Ms. Schaefer’s letter
pursuant to the procedure suggested by the State (PC-R2. Def.
Ex. ).
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then issued and jurisdiction reverted to the circuit court.?s

Meanwhil e, M. Riechmann | earned of a German broadcast in
whi ch Snmykowski was interviewed. 1In the interview, SnmykowskKi
said his trial testinmny was false and he had been prom sed
noney for his testinmony. He also said Mam police had taken
hi m out of jail before M. Riechmann’s trial on several
occasions to see his eight-year-old daughter and to go
dri nki ng.

After the mandate issued, the case was reassigned to
Judge Bagley. At a first status hearing on April 4, 2001,
prosecut or Rubin and Assistant Attorney General Jaggard agreed
that the issues raised in the Rule 3.850 notion filed on
Novenber 26, 1999, nust be resolved first since the notion
dealt with guilt phase issues that could result in a newtrial
(PC-R2. 1237). M. Riechmann then renewed a request for a
copy of the letter the State had received from Snykowski’s
daughter seeking information on prom sed reward noney (PC-R2.
1239). The judge ruled that M. Ri echmann was entitled to the
actual letters that were sent to the State from Snykowski’s
daughter instead of merely a summary of the letter’s contents

(PC-R2. 1239-1240).

%At that time, collateral counsel had still not received
t he Schaefer letter (PC-R2. 1239).
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On May 7, 2001, prosecutor Rubin wote counsel again to
di scl ose that the State had “lost” the original Schaefer
| etter, but another copy had been obtained from Ms. Schaefer,
al beit with redactions.?” In this letter, Ms. Schaefer wote
“[my father was told that, if the defendant in this case is
convicted, the key witness collects part of the insurance
nmoney of the victim He told us that he signed papers to
transfer the noney to his wife and daughter.” (PC-R2. 160).
I n a subsequent conversation with prosecutors, Snykowski’s

wi fe, Halina, indicated that her

’O0ddly, Rubin’s letter of May 7" contradicted portions of
t he acconpanyi ng copy of Ms. Schaeffer’s letter of April 21,
2000. According to the cover letter, prosecutor Rubin had
conversed with Ms. Schaeffer and reported that Ms. Schaeffer
had said she had been “too young at the time of the events to
recall the conversation between her nmother and her father
about nmoney.” Yet in Ms. Schaeffer’s letter, she specifically
stated that her father told “us” about the noney.

In his cover letter, Rubin did reveal that he had al so
spoken with Halina Snykowska, Walter’s wife and Ms. Schaefer’s
not her. According to Rubin, Halina confirmed that Snmykowski
had been told of “sonme kind of nonetary benefit due to his
testimony” (PC-R2. 157). However, Rubin said that Halina
advi sed himthat she was “not certain who it was that
Snykowski had said nmentioned noney to him but it nmay have
been an officer or a guard” (PC-R2. 157). Rubin asserted that
the talk of noney occurred after the Ri echmann trial when she
sai d Smykowski first |earned of the “possibility of noney.”
(PC-R2. 157). OF course by that tinme, Halina had stood trial
on federal fraud charges, been convicted, and was incarcerated
in federal prison in Kentucky (PC-R2. 294). Rubin did not
explain in the cover letter how Smykowski and his federally
incarcerated wife could have conversed after his testinony at
the Ri echmann tri al
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husband told her that he was eligible for “sone kind of
nonetary benefit due to his testinony” (PC-R2. 157).

Upon learning this information, M. Ri echmann noved to
depose Ms. Schaefer, Ms. Snykowska, assistant state attorney
Vogel and records custodi an Charl es Rosales (PC-R2 145). The
circuit court only granted | eave to depose Ms. Schaefer (PC-
R2. 1249). After Ms. Schaefer was deposed, M. Ri echmann
amended his post-conviction notion on Septenber 14, 2001, to
include clains of Brady and G glio violations, newy-

di scovered evi dence of innocence, and violations of due
process (PC-R2. 22-124).

Wil e investigating the Schaeffer letter, M. Ri echmann
continued to | ook for Walter Snykowski, who had absconded from
federal parole shortly after M. R echmann’s trial in 1988.
Previ ous counsel and the U. S. Marshall Service had been unable
to | ocate Snmykowski, who was wanted on a federal parole
violation in the United States. Counsel |earned that the
German journalist had found Snykowski in Dubai, United Arab
Em rates (UAE), and that he had granted an interview and
signed an affidavit about his testinmony in M. Ri echmann’s
case (PC-R2. 463-468).

Counsel traveled to Dubai to personally interview

Snykowski. She verified that he was the sanme person who had
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been the jail house informant at trial and that he had executed
an affidavit in which he reveal ed that he had been prom sed
and received previously undi scl osed benefits in exchange for
his testinmony agai nst M. Ri echmann. Counsel sought to
per petuate the testinmony of M. Snykowski by deposing himin
Dubai and introducing the deposition at the evidentiary
hearing (PC-R2. 463). However, the State objected (PC-R2.
466), and the notion was denied (PC-R2. 15).28

A Huff hearing was held on October 19, 2001 (PC-R2. 1271-
1313). Judge Bagl ey denied the notion in part, and granted an
evidentiary hearing on the new y-di scovered evi dence of

i nnocence and the Brady/ G glio clains.

On November 1, 2001, M. Riechmann filed a Modtion for DNA
Testing of the blanket on which the State purportedly found
bl ood (PC-R2. 379-424, 1293, 1299). On Novenmber 20, 2001, the
state opposed any DNA testing stating that testing would not
exonerate M. Riechmann (PC-R2. 439-444). The judge granted
the DNA notion on April 9, 2002 (PC-R2. 520-521).

On April 18, 2002, the State provided the defense with an

amended witness list. After listing the names of ten

2Subsequently, other witnesses were permtted to testify
by tel ephone: prosecutor Catherine Vogel, fornmer Mam Beach
Police detective Robert Hanl on, and Deborah Schaefer, daughter
of Snykowski. (PC-R2. 1695, 1684, 1579).
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wi t nesses, the docunment provided: “11. M. Snykowski was
taken to visit his famly by Detectives Hanl on and Matthews
and one of them paid for chicken” (PC-R2. 1324-25). Thus, the
St ate conceded that Snykowski had been granted favors by the
M am Beach Police Departnment detectives before trial (PC R2.
1345-1346). The State admtted that this information had not
been disclosed to M. Ri echmann before April 18, 2002.

The evidentiary hearing was conducted on May 23, May 31,
and July 11-12, 2002 (PC-R2. 17-20). At the hearing,
Det ectives Hanlon and Matthews confirnmed that Snykowski, while
housed in the Dade County Stockade waiting to testify, had
been taken out of jail to see his eight-year-old daughter at
her residence (PC-R2. 1674, 1687). Hanlon testified that they
had received a nessage from Snykowski that he wanted to talk
to them (PC-R. 1686). Snmykowski “wanted to see his daughter
who lived in North Mam and we took himout and brought him
to his house. His nother-in-law was there. Hi s daughter was
there and we spent a few hours with himand then returned to
Dade County Stockade” (PC-R2. 1686). Hanlon expl ai ned why he
granted this request: “We thought it would be a good gesture.
We took himout. We bought a bucket of Kentucky Fried
Chi cken, brought it to his house. Hm his nother-in-|law and

daughter ate it” (PC-R2. 1687). The trip was “a favor for
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[ Smykowski]” (PC-R2. 1691). Hanlon knew that at the tine
Snykowski was serving a federal sentence (PC-R2. 1688).

Hanl on testified that he m ght have told prosecutors what they
wer e doing, but he did not recall (PC-R2. 1687).

Detective Matthews testified that after receiving a
message that Snykowski wanted to speak with him he and Hanl on
si gned Snykowski out of jail and took himto the police
station “to conduct an interview (PC-R2. 1669-70) because

“t he at nosphere of that detention center is not conducive for

interviewi ng” (PC-R2. 1670). Matthews testified, “lI know we
had tal ked at the police station. |If nore than once or tw ce
or three tinmes, whatever it was, | personally think it was

twice, but I’'mnot sure” (PC-R2. 1671).2° Matthews said, “the
interview woul d have been at the M am Beach police station.”
However, Matthews had no recollection of what was di scussed.
“l mean, | really don't recall” (PC-R2. 1672). Matthews
testified that afterwards, “[w] e ended up at a house that was
occupi ed by a woman, | believe he identified as his nother-in-
law and a child he identified as his daughter” (PC-R2. 1672).
This was at Smykowski’s request (PC-R2 1673). Snykowski was

not handcuffed (PC-R2. 1673, 1688). Matthews testified that

PHanl on testified that he thought “we went right fromthe
detenti on center where he was housed to the house in North
Mam” (PC-R2. 1689).
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Snykowski was grateful and thanked him (PC-R2. 1675).

Matt hews “d[id]n't recall the other two trips. | amjust, for
sone reason, | believe we signed himout nore than once” (PC-
R2. 1677).%

A friend of Snmykowski, John Skl adnik, testified that he
was visiting Smykowski’s nother-in-law and Deborah Smykowski
(Schaeffer) when he saw Snykowski and two nmen wal ki ng up the
si dewal k toward the house (PC-R2. 1603-04). *“They |ooked |ike
they did not want nme around and | left” (PC-R2. 1603).

Ms. Schaeffer testified that when she was eight years
ol d, she saw her father on one occasion while she was staying
with her grandnother (PC-R2. 1581). Her father was
acconmpani ed by two or three nmen (PC-R2. 1581). She testified
that she did not believe her father was handcuffed (PC R2.
1581). From what she was told, her nother placed a coll ect
call to the house while her father was there (PC-R2. 1582).

Ms. Schaeffer also testified about her letter to the
State Attorney’s O fice inquiring about reward noney for her

father’s testinony against M. Ri echmann (PC-R2. 1585-86).

OAt trial, Smykowski testified that he had asked for no
benefit in exchange for his testinmony. He testified that he
had no contact with either the prosecution or | aw enforcenent
fromthe time they saw himat the federal facility at Eglin
Air Force Base in March, 1988, until neeting with D G egory
the day before he took the stand to testify (R 4142-43).
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The letter had been witten at her nother’s request and was
prem sed upon information she gathered exclusively from her
not her (PC-R2. 1586). Ms. Schaeffer testified that her nother
had remenbered that Snykowski had told her about getting
“insurance noney” as a result of his testinony agai nst M.

Ri echmann (PC-R2. 1587).

M. Carhart testified that he discovered during Robert
Stitzer’'s deposition in April, 1988 that Stitzer had been
tal ki ng on the phone with Snykowski’s eight-year-old daughter.
When Snykowski first contacted the State to give evidence
agai nst M. Ri echmann the communi cati ons had been through
Stitzer (PC-R2. 1679). M. Carhart wanted to | earn nore about
this phone contact, but prosecutor Sreenan objected to any of
M. Carhart’s efforts to discover the nature of the
rel ati onship between Stitzer and Debbi e Schaeffer and
instructed Stitzer not to answer the questions.

In 2002, Sreenan testified that she did not feel the
inquiry was relevant, and she was trying to protect the
| ocation of Snykowski’s daughter (PC-R2. 1358-1359).3! Sreenan
testified that she had received a letter from Snykowski dated

March 27, 1988, in which he asked her for assistance in

3yet, Snykowski showed no such hesitation in his Muy,
1988, deposition when he testified that his daughter was then
living with his nmother-in-law (PC-R2. 1363-64).
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providing care for his daughter (PC-R2. 1353-55).3% In
response to the letter, Sreenan testified, “My recollection is
that we did nothing.” Sreenan explained, “lI have a
recol | ection of doing nothing. It would seemto me | would
remenber if we did something, and this isn't the type of thing
that you normally get involved in” (PC-R2. 1355).3% Sreenan
did not notify M. Carhart that she had received Snmykowski’s
| etter requesting assistance in finding new arrangenents for
hi s daughter. She explained that “M. Carhart is entitled to
know about favors that m ght be given in regard to the
daughter, but | felt personal conversations were beyond the
scope of discovery” (PC-R2. 1360-61). 3

Sreenan testified that she was unaware that detectives
had signed Snykowski out of jail and taken himto visit his

daughter. She acknow edged that had she known about M.

2Snykowski ' s daughter, Deborah, had been living with
Loretta Stitzer, Robert Stitzer’'s wife, and it was not working
out .

#Sreenan said that she felt no obligation to protect
Snykowski’ s daught er when she | earned the child did not have a
pl ace to stay because both of her parents were incarcerated.
Ms. Sreenan said she did not contact the Division of Children
or Fam lies or any outside agency regarding the welfare of the

child (PC-R2. 1355).

¥I'n fact, Sreenan had di sclosed during the May, 1988,
deposition of Snykowski that the State had purchased sone
clothes for Snykowski and Stitzer because they got transferred
back to Mam w thout clothes (PC-R2. 1362).
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Snykowski’s trip with Matthews and Hanlon to see his daughter,
she “probably” would have disclosed it to the defense (PC- R2.
1365). Sreenan said she was obligated to disclose any
“benefit they [ Snykowski] received, and the defense was
entitled to know (PC-R2. 1362).

In the 2002 evidentiary hearing, M. Carhart testified
that he did not know Snykowski had written a letter to Ms.
Sreenan in March, 1988, asking for assistance for his daughter
(Supp. PC-R2. 214). M. Carhart had no indication that
Smykowski had been taken out of custody to visit his daughter.
He considered that a benefit that should have been discl osed
to the defense (Supp. PC-R2. 217, 220). M. Carhart said he
woul d have used that information to inpeach Snykowski at trial
(Supp. PC-R2. 215). He al so said that had he known this
i nformati on, he would have investigated the false testinony of
Smykowski (Supp. PC-R2. 217,220; See also, R 4142-43).

Terri Backhus, M. Riechmann’s collateral counsel,
testified about her interview of Smykowski in March of 2002
(PC-R2. 1714-57). WMs. Backhus showed Snykowski a copy of the
affidavit reflecting his signature that had been attached to
t he Amended Motion to Vacate. Snykowski confirnmed that the
affidavit was executed by himand that it was true and correct

(PC-R2. 1713-14). The State objected to Ms. Backhus
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testifying regarding the specific contents of the affidavit
and Snykowski’s coments made to Ms. Backhus (PC-R2. 1714).
The circuit court sustained the objection and precluded
further representations of Snykowski’'s statenments to Ms.
Backhus. Judge Bagl ey indicated that he would treat the
affidavit appearing in the notion as a proffer (PC-R2. 1714-
15). In the affidavit, Snmykowski admtted that he lied at the
1988 trial. He said that he had been taken out of custody on
a number of occasions for social visits, dinner and drinks by
M am Police detectives.3 He was told by Sreenan the words to
use in his testinmny. He said he was prom sed noney and hel p
on his federal case. He said that D Gregory had given
perm ssion for himto be taken out of custody. Because the
U.S. governnment had an outstanding warrant for his arrest on a
parol e violation, Snykowski refused to travel to Mam to
testify in 2002.

M. Riechmann al so presented the testinony of two new
wi t nesses who were discovered shortly before the evidentiary

hearing in 2002 (PC-R2. 1711-12). Doreen Bezner testified

®After the affidavit was filed and on the eve of the 2002
evidentiary hearing, the State disclosed for the first tine
t hat Snykowski had been taken out of jail for a social visit
with his daughter. M. Riechmann argued that the disclosure
provi ded corroboration of the truthful ness of the affidavit
that had first reveal ed a previously unknown fact and that the
affidavit should be admtted into evidence (PC-R2. 664).
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t hat she was honel ess (PC-R2. 1639). She recalled that she
was on the street the night that the crinme occurred in 1987
(PC-R2. 1641). She renenbered that the shooting occurred the
sanme year she noved to South Florida (PC-R2. 1640, 1652).
Doreen was working as a prostitute, and was still working as a
prostitute at the tinme of testinony (PC-R2. 1651). Mark G ay,
a drug deal er who was her pinp/boyfriend at the tinme of the
shooting, ran his drug operations on Bi scayne Boul evard (PC-
R2. 1651).

Doreen testified that she had seen M. Ri echmann and Ms.
Ki schnick earlier that day at a Denny’s restaurant on Bi scayne
Boul evard (PC-R2. 1643). She renenbered “[t] he | ady was
blond. A lot of gold. That’'s all | can say about the | ady.
A lot of gold and nice ass” (PC-R2. 1643). Despite her work
as a prostitute, Doreen preferred wonen sexually and paid
attention to the blond lady (PC-R2. 1660). At the hearing,
Doreen identified a magazi ne phot ograph of Ms. Kischnick as
the blond lady, “[t]hat’s her” (PC-R2. 378). Doreen saw the
woman speaking with Mark Gray, but she was not privy to the
conversation because she was not allowed to be involved wth
Mar k’ s busi ness associ ates (PC-R2. 1659-60). She assuned they
were discussing a heroin transacti on because “that’s what he

did” (PC-R2. 1654). After the conversation, Mark told Doreen
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that she “didn’t have to work no nore” (PC-R2. 1654). “Mark
said he was going to have a |lot of nmoney. We didn't have to
wor k anynore” (PC-R2. 1647).

On that evening, Doreen was “in a dope hole shooting in a
bush” when the car drove up (PC-R2. 1641). The dope hole “was
right off 62" near Biscayne (PC-R2. 1646). The bushes were
behi nd where Mark stood waiting for customers. She saw the
car drive up. She identified a nmagazi ne photograph of M.

Ri echmann as the car’s driver (PC-R2. 1644).3% Mark held up
hi s hands indicating for the car to stop (PC-R2. 1658). \Wen
the car stopped, two “gits” (a termfor two young bl ack mal es)
ran up to the car on both sides and shot into the car (PC- R2.
1646, 1658). “As soon as they pulled up it happened. It was
like a set up gone wrong” (PC-R2. 1647).°7%

Doreen testified that after the shooting Mark “was scared
for sonme reason” (PC-R2. 1647). So he | ocked Doreen in a
hotel room “[h]le wouldn’t let me back out” (PC-R2. 1647).

Doreen remained in the hotel room for a week, so she did not

*Doreen was not able to identify M. Riechmann in the
courtroom (PC-R2. 1643-44).

A police report, not disclosed to trial counsel,
i ndicated that three days after the crine, police |earned that
two drug deal ers, one named “Kool,” were overheard by an
i nformant braggi ng about ripping off and wasti ng soneone.
These drug deal ers were selling drugs out of a brown Inpala
(PC-R 684).
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know whet her police officers were around investigating (PC R2.
1647-48). She finally ran away because Mark “was abusive. He
got crazy. He just snapped” (PC-R2. 1648). To Doreen’s

know edge, Mark did not return to “the dope hole,” his place
of business, after the shooting (PC-R2. 1649).

Doreen was contacted by Frank Clay, an investigator
working for M. Riechmann’s | awer, a couple of nonths before
her testinony (PC-R2. 1655). She net with himfive or six
times (PC-R2. 1655). At one of the neetings, she was
introduced to M. Riechmann’s | awer, M. Backhus (PC-R2.
1657) .

Doreen admtted to being a crack addict (PC-R2. 1657).
She al so acknow edged that she had over 10 convictions (PC-R2.
1658). \When asked about felonies and m sdeneanors, she
indicated “1 don’t know how nmany tinmes | was arrested for
what” (PC-R2. 1659). 38

Donald WIlliams testified that he was honel ess and had
lived in the area of Biscayne and 63'¢ Street for many years
(PC-R2. 1626-27). He knew Mark Dugan and an i ndividual nanmed
“Twin” (PC-R2. 1630, 1637). WIllianms knew Doreen Bezner and

that Doreen was a girlfriend of the man he knew as Mark Dugan

®The State successfully objected to the introduction of
Doreen’s rap sheet to clarify the nunmber of convictions and
what they were for (PC-R2. 1663).
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(PC-R 1631).3% WIllianms remenbered “people in the bar were
tal ki ng about” the shooting that took place at 63'¢ and
Bi scayne (PC-R2. 1633).

M. Riechmann’s investigator |ocated WIllians, a honel ess
man, in January or February of 2002 (PC-R2. 1711). Through
WIlliams, M. Riechmann’s investigator was able to |ocate
Dor een Bezner, who was al so honel ess, and | earn of her account
of the shooting (PC-R2. 1712).

The State presented no rebuttal w tnesses.

Judge Bagl ey issued an order denying all relief on
February 28, 2003, although the DNA testing had still not been
conpleted (PC-R2 1120-1141). On that sanme date, M. Ri echmann
filed a notion to conpel DNA testing and a notion for the
circuit court to retain jurisdiction over the DNA notion (PC-
R2. 1142-1146). The notion was granted and anot her order for
DNA testing was entered (PC-R2. 1147-1148) .40

On March 2, 2003, counsel received a letter dated
February 27" fromthe State Attorney’'s O fice. In this

letter, the State noticed M. Ri echmann that Judge Bagl ey had

®Wlliams knew Doreen’s boyfriend as Mark Dugan, while
she testified that she knew himas Mark Gray. Donald WIIlians
and Doreen Bezner knew each other and knew Doreen’s boyfriend,
Mar k, who had been in a wheelchair for a nunber of years at
the time of their testinmony (PC-R2. 1630, 1649).

“As of this date, no DNA testing has been done.
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asked the State to provide himthe depositions of several
defense witnesses who had testified at the evidentiary
hearing. These depositions had not been introduced into

evi dence and were not part of the record before Judge Bagl ey
(Supp. PC-R2. 75-82).

The letter reveal ed ex parte contact between the judge
and the prosecution while the order denying relief was being
prepared. In light of the letter, counsel further
i nvestigated and | earned that Judge Bagl ey had worked in the
Dade County State Attorney’s O fice in 1988 with prosecutors
Beth Sreenan and Kevin Di Gregory during the tinme of M.

Ri echmann’s trial. 1In fact in the order denying relief, Judge
Bagl ey relied upon internal state attorney policies from 1988
that no one had testified regarding. As a result of the
State’s letter, M. R echmann filed a Motion to Get the Facts
on March 10, 2003 and a Motion to Disqualify on March 11, 2003
(Supp. PC-R2. 75-82; 83-88). A notion for rehearing was fil ed
on March 17, 2003 (Supp. PC-R2. 119-134).

The notions were all denied on April 15, 2003 (PC-R2.
1178, 1179, 1180, 1181). M. Riechmann imrediately filed a
notice of appeal and a notion to stay the resentencing until
an appeal could be taken to this Court (PC-R2. 1182). Judge

Bagl ey denied the stay and ordered the resentencing to occur
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in 60 days.
On April 29, 2003, M. Riechmann filed a notion to stay
the resentencing with this Court. This Court granted the

nmotion for stay on May 30, 2003.

SUMVARY OF ARGUNMENT

1. The lower court erred in denying an evidentiary
hearing on M. Riechmann’s allegations concerning Hilliard
Veski. Accepting the proffered facts as true--as is required
when no evidence is allowed--these allegations establish that
Veski found the plaid blanket on the bl ood-drenched passenger
seat of the rental car. |Its contact with blood there belied
the significance of the positive presunptive bl ood test.
Prosecutor Sreenan pressured Veski to testify falsely in his
deposition. Accepting these allegations as true, the State
cannot establish beyond a reasonabl e doubt that this deception
had “no effect” on the outcone. An evidentiary hearing is
required.

2. The lower court erred in denying M. Ri echmann’s
notion to perpetuate the testinmony of Walter Snykowski and M.
Ri echmann’ s subsequent requests to introduce Snykowski’s
affidavit and oral statements. M. Riechmann filed a notion

to perpetuate testinony which conplied with the requirenents

42



of Fla. R Crim P. 3.190(j), but the court denied the notion
and refused to admt Snykowski’'s affidavit and oral

statements. The court denied M. Riechmann access to the
courts and the right to conpel the attendance of wi tnesses,

t he nost basic conponents of due process. Accepting the facts
contained in M. Snykowski’'s affidavit as true, these

al l egations entitle M. Riechnmann to relief and an evidentiary
heari ng.

3. M. Riechmann was deni ed due process when Judge
Bagl ey engaged in ex parte contact with the State during
preparation of the order denying relief, conducted his own
i ndependent investigation, and relied upon matters not
presented in evidence at the evidentiary hearing in his order
denying relief. Judge Bagley conpounded these inmproprieties
by denying M. Riechmann’s nmotion to get the facts regarding
the judge’'s activities and by denying M. Riechmann’s notion
to disqualify the judge. These actions violated the Code of
Judi ci al Conduct, and al so denied M. Riechmann a full and
fair consideration of his clains. This Court should vacate
the order denying relief and remand for new proceedi ngs before
a different judge.

4. M. Riechmann was deni ed due process by the State’s

wi t hhol di ng of material excul patory evidence and by the
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State’s knowi ng presentation of false evidence. The evidence
presented in 1996 and in 2002 nust be eval uated cunul atively,
but the circuit court failed to conduct this analysis. This
Court should order a new trial.

5. Newly discovered evidence establishes that M.
Ri echmann woul d probably be acquitted. Doreen Bezner
testified that she witnessed the shooting, which was commtted
by two black nmen and not by M. Riechmann. Donald WIIlians
testified that for about a week after the nurder, he heard
peopl e tal king about soneone being killed during a failed
robbery. The circuit court erroneously concluded that this
testimony would not probably lead to an acquittal and failed
to conduct a cunul ative analysis. This Court should order a
new trial.

ARGUMENT |

THE Cl RCU T COURT ERRED AS A MATTER OF LAW I N

REFUSI NG TO PERM T MR. Rl ECHMANN TO PRESENT THE

TESTI MONY OF HI LLI ARD VESKI | N SUPPORT OF HI S

BRADY/ G GLI O CLAIMS. THE CIRCU T COURT S ACTI ON WAS

TANTAMOUNT TO A SUMVARY DENI AL OF ANY CLAI MS
PREM SED UPON VESKI' S TESTI MONY.

Former M am Beach police officer Hlliard Veski swore in
an affidavit that he was pressured by the State to testify
falsely regarding his inventory of M. Riechmann’s rental car

and the |l ocation of evidence within the car. A nmonth after



conducting the inventory of the rental car, O ficer Veski was
accused of usage of illegal drugs and placed upon
adm ni strative | eave. According to Veski, prosecutor-Sreenan
made it very clear that things would go better in his own case
if he would testify at M. Riechmann’s trial in the manner she
di rected. 4

Based upon the information provided by Oficer Veski, M.
Ri echmann argued that his due process rights were violated by
the State’s knowi ng efforts to present false or m sl eading
evidence, to intentionally deceive the defense, and to

wi t hhol d favorabl e evidence fromthe defense (Supp. PC-R2. 62-

“Veski’s claimhas support in the record. After his July
7, 1987, deposition, he advised M. Riechmann’s counsel that
his testinony regarding the |ocation of a flashlight in the
trunk of the rental car was false. He had been pressured to
provide the false testinony because it nade the flashlight a
significant piece of evidence against M. Riechmann. Veski
did not advise counsel who had pressured him (PC-R 5662).

After Veski’'s confession to trial counsel, the State did

not call himas a witness at M. Riechmann’s trial. The
flashlight lost its significance as evidence. The State then
turned to Rhodes and his exam nation of the plaid blanket. It

was only after Veski exploded the flashlight evidence that
Rhodes suddenly concl uded that there were invisible specks of
bl ood on the plaid blanket. But in introducing the bl anket,
the State decided that it was unnecessary to call Veski as

wi t ness even though he was the officer who had coll ected the
bl anket fromthe car. The State was perm tted over the

def ense’s objection to introduce the blanket into evidence

wi t hout calling Veski to identify the |ocation of the bl anket
when it was collected as evidence (R 3282). Mbreover, M.
Carhart was not provided with Veski’s handwitten notes of the
| ocation of all the evidence that he had collected fromthe
rental car.
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64). Constitutional law is well-established that a prosecutor
may not knowingly rely on false inpressions to obtain a

conviction. Alcorta v. Texas, 355 U.S. 28 (1957) (due process

vi ol at ed where prosecutor deliberately “gave the jury the

fal se inpression that [witness’s] relationship with

[ defendant’s] wife was nothing nore than casual friendship”).
The State “may not subvert the truth-seeking function of the
trial by obtaining a conviction or sentence based on

del i berate obfuscation of relevant facts.” Garcia v. State,

622 So.2d 1325, 1331 (Fla. 1993). See Gglio v. United
States, 405 U.S. 150, 153 (1972)(the “deli berate deception of
a court and jurors by the presentation of known fal se evidence
is inconpatible with ‘rudi mentary demands of justice”); Gay

v. Netherland, 518 U. S. 152, 165 (1996), quoting Mooney V.

Hol ohan, 294 U. S. 103, 112 (1935)(due process “forbade the
prosecution to engage in ‘a deliberate deception of court and

jury’”).4 The prosecutor as the State’'s representative has “a
duty to |l earn of any favorable evidence known to the others
acting on the governnment’s behal f” and is responsible “for

failing to disclose known, favorable evidence rising to a

“This Court has stated “[t]ruth is critical in the
operation of our judicial system” Florida Bar v. Feinbergqg,
760 So.2d 933, 939 (Fla. 2000); Florida Bar v. Cox, 794 So.2d
1278 (Fla. 2001).
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material |evel of inmportance.” Kyles v. Witley, 514 U S.
419, 437 (1995).

Accepting Veski’'s proffered testinony as true, a clearer
case of prosecutorial msconduct is hard to imagine.* In
consi dering whether a Rule 3.850 novant is entitled to present

evidence in support of his constitutional claims, his factual

al l egations “nust” be accepted as true. Lightbourne v.

Dugger, 549 So. 2d 1364, 1365 (Fla. 1989) (“Accepting the

al | egati ons concerni ng Chavers and Carson at face value, as we
must for purposes of this appeal, they are sufficient to
require an evidentiary hearing with respect to whether there
was a Brady violation”). “Under rule 3.850, a postconviction
defendant is entitled to an evidentiary hearing unless the
nmotion and record conclusively show that the defendant is

entitled to no relief.” Gaskin v. State, 737 So. 2d 509, 516

(Fla. 1999). Accord Patton v. State, 784 So. 2d 380, 386

(Fla. 2000); Arbelaez v. State, 775 So. 2d 909, 914-15 (Fl a.
2000). Factual allegations as to the nerits of a
constitutional claimas well as issues of diligence nust be

accepted as true, and an evidentiary hearing is warranted if

“These factual allegations were included in the notion to
vacate M. Riechmann filed in circuit court (Supp. PC-R2. 62-
64), and proffered during the evidentiary hearing (Supp. PC-
R2. 144).
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the clains involve “disputed issues of fact.” Maharaj v.

State, 684 So. 2d 726, 728 (Fla. 1996).

In M. Riechmann’s case, the | ower court erroneously
failed to grant an evidentiary hearing on the information
provi ded by Oficer Veski despite M. Ri echmann's proffer of
his testinony.4 As explained by M. Ri echmann, Oficer Veski
did not provide the information regarding the actions of
Sreenan until after the conclusion of the 1996 evidentiary
hearing. During the 1996 proceedi ngs, Sreenan testified

specifically that she had not pressured Oficer Veski to

“The postconviction court precluded Officer Veski’'s
testinmony at the State’s urging. The State argued that
Veski’s proffered testinmony “has absolutely positively no
rel evance to the clainms that Your Honor has granted an
evidentiary hearing on” (Supp. PC-R2. 144). However, this
Court’s opinion in Mirdenti v. State, 29 Fla. L. Wekly S809
(Fla. Decenber 16, 2004), made clear that Brady/G glio clains
must be eval uated curul atively. Courts nust give cunulative
consideration to each alleged Brady/G glio violation in
det erm ni ng whet her the overall pattern warrants post-
conviction relief.

Officer Veski’s statenment that Sreenan pressured himto
testify falsely is highly relevant to every aspect of the
Brady/G glio claimmde by M. Ri echmann. How nmuch of the
State’s case against M. Riechmann was the product of an
over zeal ous prosecutor seeking to win a conviction at any
cost? Officer Veski’'s statenment was consistent with
Smykowski s affidavit. A jury confronted with such
prosecutorial m sconduct would view the State’s circunstanti al
case in a different |ight.

Moreover, Officer Veski’s statenents reveal that Sreenan
was | ess than truthful in her 1996 postconviction testinony
that she did not pressure Oficer Veski. Veski’s testinony is
absolutely essential to any eval uation of Sreenan’s
credibility.
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change his testimony (PC-R 4771).

In Banks v. Dretke, 124 S. Ct. 1256 (2004), the Suprene

Court hel d:

When police or prosecutors conceal significant
excul patory or inpeaching material in the State’s
possession, it is ordinarily incunbent on the State to
set the record straight.

Banks v. Dretke, 124 S. Ct. 1256 (2004). Thus, a rule

“declaring ‘prosecutor may hi de, defendant nust seek,’ is not
tenable in a system constitutionally bound to accord

def endants due process.” Gven the State’'s deception, M.

Ri echmann was entitled to assune the truthful ness of Sreenan’s
testinmony, at |east until Veski reveal ed that she had indeed
pressure himto testify to sonmething other than the truth.
As a result, M. R echmann was entitled to an evidentiary
hearing on O ficer Veski’s serious and significant

all egations. % M. Riechmann was also entitled to present

Veski’s testinony to properly evaluate the cumul ative effect

“Agai n, because M. Riechmann was deprived of an
opportunity to present evidence on this claim i.e. call Veski
as a witness, his statenents nust be accepted as true.

Li ght bourne v. Dugger.

“Mor eover, as this Court recently explained, M.
Ri echmann was entitled to cunul ative consideration of all his
Brady/G glio clainms. Mordenti v. State, 29 Fla. L. Wekly
S809 (Fla. Decenmber 16, 2004). The refusal to permt the
presentation of Veski’s testinony precluded the requisite
cumul ati ve consi deration.
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of the prosecutorial msconduct. The exclusion of Oficer

Veski’s testinony on grounds that it was of “absolutely

positively no relevance” to M. Riechmann's Brady/Gglio
clainms constitutes reversible error. The denial of Rule 3.850

relief nmust be reversed and remanded.
ARGUVMENT | |

MR. RI ECHMANN WAS DEPRI VED OF HI S RI GHTS TO DUE
PROCESS AND EQUAL PROTECTI ON AND DENI ED ACCESS TO
THE COURTS WHEN THE CI RCUI T COURT REFUSED TO PERM T
A DEPGSI TI ON TO PERPETUATE TESTI MONY TO BE CONDUCTED
I N ORDER TO ALLOW MR. Rl ECHMANN THE OPPORTUNI TY TO
PRESENT THE TESTI MONY OF WALTER SMYKOWSKI, AN
UNAVAI LABLE W TNESS, OR ALTERNATI VELY TO ALLOW THE
| NTRODUCTI ON OF SMYKOWSKI " S AFFI DAVI T I N WHI CH HE
ASSERTED THAT | N EXCHANGE FOR THE PROM SE OF

CONSI DERATI ON HE PROVI DED FALSE TESTI MONY AT MR

RI ECHVANN S TRI AL.

On Novenber 12, 2000, M. Snykowski executed an affidavit

in which he stated:

1. | am Wal ter Snykowski, Florida Driver’s
Li cense Nunber S647-346-38-247-2, issued in the nanme
of Wal demar Snykowsky, expiry date 09.08.04. | was
contacted in January, 1988 to testify against a
fellow inmate naned Dieter Ri echmann. | net Dieter
Ri echmann in Novenber 1987 whilst incarcerated in
t he Federal prison, MCC, in Mam

2. For about two nonths, | shared a cell
with Dieter R echmann.

3. At that time, Dieter R echmann was in MCC
on gun charges. Later, | |earned that he had was
acquitted on those charges, but was again arrested.
This time on charges that he had killed his
girlfriend in Mam in October 1987.
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4. Dieter and | spent a |lot of tine
together. Most of the tinme we played chess as
Di eter was a good chess pl ayer

5. Di eter once told ne that his girl friend
was shot when he was driving a car, got |ost and
wanted to ask sone black guy for directions.

6. Besi des that, Dieter never tal ked about
this incident, not to nme, nor to anyone el se.

7. Around January 1988, a fellow inmate, Bob
Stitzer, approached nme and tal ked to me about the
possibility of being a witness against Dieter
Ri echmann.

8. Bob Stitzer offered me his contacts with
| aw enf orcenment agencies and told ne that he would
hel p me cut down ny ten-year sentence.

9. A few days later, still in January, | was
contacted at the MCC by Sergeant Joe Matthews and
Bob Hanl on of the M am Beach Police Departnent.

10. Matt hews and Hanl on asked ne to help
themin the case against Dieter R echmann and
prom sed to help nme in ny federal case.

11. | agreed to cooperate and one day | ater
was sent to the prison in Eglin Air Force Base.

12. There, about three weeks later, | had
another visit, this time fromJoe Matthews
acconpani ed by a prosecutor called “Betty”, her real
name bei ng Beth Sreenan.

13. For several hours, she talked to ne in
order to prepare nme for ny testinony against Dieter
Ri echmann.

14. Around April 1988 | was brought back to
M am and stayed sonme weeks in a | ow security
prison, the Sheriff’'s Departnent correctional
center.

15. There | met Bob Stitzer again.
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16. We |ived together in a trailer.

17. Al t hough | had nothing to accuse Dieter
Ri echmann of the policemen and Beth Sreenan asked nme
to give false testinony.

18. On many occasions Kevin Di G egory, the
mai n prosecutor, and Beth Sreenan prepared nme for
testi nmony.

19. When | testified during the trial that
Di eter Ri echmann was happily dancing in our cell
because he was a mllionaire now, it is not true.

20. Beth Sreenan asked nme to use these
wor ds.

21. Also | never asked Dieter R echmann why

he killed his girlfriend. So the testinony that |
asked himand that he turned “pale like a white
wall” is also not true. It was Ms. Sreenan who put
t hose words into nmy nmouth and asked nme to say this
in court.

22. For my testinony against Dieter
Ri echmann, the police and the prosecutors not only
prom sed ne help in ny federal case, but they
of fered ne noney to the extent of US$30,000 (thirty
t housand dol | ars) once the case was over and Dieter
Ri echmann was convi cted and sentenced.

23. The month before trial | was able to
| eave the prison and nearly every day | was taken to
my home by Bobby Hanl on and/ or Sergeant Matthews.
They invited me for dinner many times and |I could
have any quantity of alcohol. At this tinme |I went
home drunk to our trailer nearly every day.

24. As | understand, prosecutor Kevin Di
Gregory always gave a special perm ssion for ne to
| eave the prison

25. After | had testified against Dieter
Ri echmann the police and state attorneys did not
keep any of their prom ses towards ne. | was only
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rel eased fromprison after five years.

26. Al t hough prom sed, | never received any
nmoney for my help.

27. Early Novenber 2000, | was contacted by
tel ephone by German journalist Peter F. Mieller who
told me that he was investigating the case of Dieter
Ri echmann.

28. M. Mieller explained to ne that he
wanted to talk with nme about ny testinony in the
Ri echmann case and | agreed to talk to himwhen he
offered to visit me in the United Arab Em rates.

29. M. Mieller has never offered me any
i nducenent what soever for talking to him

30. On Novenber 12, 2000 | agreed to a video
and audi o taped interview about ny involvenent in
the Ri echmann case.

31. | told M. Mieller the truth about ny
fal se testinony agai nst Di eter Ri echmann.

32. | am com ng forward now with the truth
because | feel guilty towards M. Ri echmann.

Si gned Wal ter SnmykowsKi
(Supp. PC-R2. 46-48). Accepting these statenents presented in
M. Riechmann’s Rule 3.850 notion as true, Snykowski received
consideration for his trial testinony. He was prom sed
addi ti onal consideration in exchange for testifying falsely at
trial when he denied either receiving a benefit or the
expectation of a reward. He also testified falsely that M.
Ri echmann had made incrimnating statenents or engaged in

incrimnating conduct. According to Smykowski, his testinony
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was coached by prosecutor Sreenan.?#’

Smykowski s affidavit indicated that M. Ri echmann’s
trial was nore than unconstitutional; it was a farce in which
evi dence was fabricated to obtain a conviction. M. Ri echmann
argued that this affidavit alone or in conjunction with a
previously presented Brady claimwarranted a new trial under
Gunsby and Kyles. It established a Gglio violation, a Brady

violation, and a basis for relief under Jones v. State, 591

So. 2d 911 (Fla. 1991).

The postconviction court ordered an evidentiary hearing
on the claimprem sed upon Snykowski’s affidavit. However,
Snykowski was | ocated in Dubai, U A E., a city on the Arabian
Peni nsul a. Because he was wanted by the U S. Marshall’s
O fice, Snykowski was unwilling to travel to the United
States. M. Riechmann sought to depose Snykowski under Fl a.

R Crim P. 3.190(j), so that his testinony could be presented
(PC-R2. 464).
Rul e 3.190(j) permts a deposition to perpetuate upon the

filing of a verified notion to take the deposition, if the

“Li ke Officer Veski, Snykowski indicated that Sreenan was
responsible for telling himwhat to say in his testinony.
Thus, Veski’s testinmony is corroborative of Snykowski’'s
affidavit. Yet the State successfully argued that Veski’s
proffered testinony “has absolutely positively no relevance to
the clains that Your Honor has granted an evidentiary hearing
on” (Supp. PC-R2. 144).
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verified notion asserts that the “prospective wi tness resides
beyond the territorial jurisdiction of the court or may be
unable to attend or be prevented fromattending a trial or
hearing, that the witness’ testinony is material, and it is
necessary to take the deposition to prevent a failure of
justice.” When presented with such a verified notion, “the
court shall order a comm ssion to be issued to take the
deposition of the witness[ ] to be used in the trial.”
Despite the clear requirenments of the rule, on January 29,
2002, the circuit court denied the notion to perpetuate
Snykowski’'s testinony (PC-R2. 15).4 The notion was orally
renewed during the evidentiary hearing (Supp. PC-R2. 262), and
agai n was deni ed (Supp. PC-R2. 265).

The question now is whether M. Ri echmann was afforded
hi s due process rights when he was denied the neans necessary

to obtain Snmykowski’'s testinmony and was precluded from

“The State had opposed the notion to perpetuate relying
on Harrell v. State, 709 So. 2d 1364 (Fla. 1998)(PC-R2. 466).
At issue in Harrell was “whether or not testinony via
satellite in a crimnal case violates the Confrontation
Cl ause, and, if so, whether the satellite procedure
constitutes a perm ssible exception.” 1d. at 1367. However,
the Confrontation Clause was not inplicated in the
circunmstances here since it speaks only to the crin nal
defendant’s right to confront; the State does not have a
constitutional right of confrontation. Nor did the State’s
written opposition denonstrate a connection between the
di scussion in Harrell of satellite testinony and Rule
3.190(j).
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i ntroduci ng Snykowski’s affidavit or evidence of his oral
statenents that his testinony against M. Ri echmann was fal se.

See Provenzano v. State, 750 So.2d 597, 601 (Fla.

1999) (“Because Dr. Flem ng never testified, the purpose of our
previ ous remand was never realized.”). Rule 3.850 proceedings

must conducted in accordance with due process. Teffeteller v.

Dugger, 676 So. 2d 369, 371 (Fla. 1996). Under due process,
M. Ri echmann nust be allowed to conpel the attendance of an
out of state witness in order to prove his clains. Rule 3.850
was adopted by this Court in order to provide those convicted
in a crimnal prosecution with a nmeans of vindicating their
trial rights. To deny a post-conviction petitioner of the
only means avail able to present the testinony of favorable
witnesses is a denial of the petitioner’s right to a full and
fair post-conviction hearing and the opportunity to vindicate
his trial rights through coll ateral proceedi ngs.

Rul e 3.850 proceedings in Florida are governed by due
process just as trial or sentencing proceedings are. This
court has long recognized that a 3.850 petitioner is entitled

to due process. State v. Reynolds, 238 So. 2d 598, 600 (Fl a.

1970) (“due process requires that [pro se] petitioner be

produced so that he may confront all of the w tnesses,

interrogate his own witnesses and cross-exam ne those of the
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State”) (enmphasis added); Eby v. State, 306 So. 2d 602, 603
(Fla. 1975)(“the presence of the petitioner is not always
required, nevertheless it is a matter within the discretion of
the trial court which nust be exercised in the Iight of other
appl i cabl e principles of law including the requirenents of due

process”) (enphasis added); Clark v. State, 491 So. 2d 545, 546

(Fla. 1986)(in a capital case arising froma pro se 3.850 this
Court noted there nust be “a judicious regard for the
constitutional rights of crimnal defendants” when dealing
with pro se notions because prisoners in 3.850 proceedi ngs

were entitled to due process)(enphasis added); Rose v. State,

601 So. 2d 1181, 1182 (Fla. 1992)(order denying 3.850 vacated

on petitioner’s claim“he was deni ed due process of |aw

because the trial court without a hearing and as a result of
ex parte communi cati on adopted the State’s proposed order

denying relief”)(enphasis added); Huff v. State, 622 So. 2d

982, 983 (Fla. 1993)(“we agree with Huff that his due process

rights were violated”)(enphasis added); Teffeteller v. Dugger,

676 So. 2d 369, 371 (Fla. 1996)(“While it is within the trial
court’s discretion to determ ne whether or not a prisoner
shoul d be present at a postconviction relief hearing, this

di scretion nust be exercised with regard to the prisoner’s

right to due process”) (enphasis added); Smth v. State, 708
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So. 2d 253, 255 (Fla. 1998)(“We reject the State’s argunent

that Smth s due process rights were not violated by the ex

parte comrmuni cati ons because he had anpl e opportunity to
object to the substance of the proposed order.”)(enphasis

added); Jones v. State, 740 So.2d 520 (Fla. 1999) (“We concl ude

that the twel ve-year delay undisputedly not due to appellant,
the | ack of psychol ogical testing contenporaneous to trial,
and the State’s own evidence that a retroactive conpetency
determ nation is not possible establish the inability to
provi de appell ant a nmeani ngful retrospective conpetency

determ nation that conplies with due process.”)(enphasis

added) .

In Johnson v. Singletary, 647 So. 2d 106, 111 n. 3 (Fla.

1994), the defendant appealed the denial of his notion to
vacate. This Court reversed and remanded for an evidentiary
hearing on his newly discovered evidence claim M. Johnson’s
cl ai mwas based on four affidavits stating that another

pri soner had confessed to the crine for which M. Johnson was
convicted. This Court reversed because the circuit court had
accepted evidence fromthe State purporting to show that the
man naned in the affidavits did not match the eyew t ness
description of the perpetrator given at the trial; however,

the circuit court refused to consider evidence M. Johnson
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offered to corroborate the affidavits. This Court ruled that
allowing the State to present evidence regarding the
unreliability of M. Johnson’s evidence, w thout providing him
a reciprocal opportunity to present evidence corroborating his
affidavits, violated his due process rights. This Court noted
that “[u]nder these circunstances, it is difficult to see why
Johnson shoul d have been precluded fromalso putting on
evidence.” 1d. at 111 n.3.4°

In Roberts v. State, 840 So. 2d 962 (Fla. 2002), this

Court explained that in Johnson and Provenzano:

we determ ned that the postconviction defendants had
been deprived of due process because they were not

gi ven an opportunity to present evidence or

W tnesses. * * * Thus, on remand, Roberts nust be

af forded an opportunity to conpel Haines’ testinony
at the evidentiary hearing so that the court can
hear from her directly about the recantation and the

“Justice Overton in his concurring opinion noted that M.
Johnson nmust be given an opportunity to present evidence
corroborating the affidavits. Justice Overton expl ai ned,
“This is especially true given that the trial court allowed
the State to present evidence that the affidavits were
unreliable but did not afford Johnson the sanme evidentiary
hearing opportunity.” [d. at 111. Justice Kogan concurred,
stating, “[s]ince the trial court effectively had conmenced an
evidentiary hearing, it was obligated to grant Johnson’'s
request to present evidence of his own in rebuttal.” 1d. at
112. See also Jones v. Butterworth, 695 So. 2d 679, 681 (Fla.
1997) (ordering the circuit court to reopen the evidentiary
hearing after denying the petitioner the opportunity to
present his expert witnesses); Ramrez v. State, 651 So. 2d
1164 (Fla. 1995)(reversing conviction because defendant’s due
process rights were viol ated when he was deprived opportunity
to rebut State’s scientific evidence).
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ci rcunmst ances surroundi ng her original trial
testi nony.

Roberts, 840 So. 2d at 971 (enphasis added).

Certainly, the nost basic principles of due process are
notice and opportunity to be heard. The opportunity to be
heard nust include the right to conpel the presence of those
W t nesses necessary to support the claimupon which this Court
ordered the evidentiary hearing. >

To deny M. Riechmann a right that has been extended to
other identically situated 3.850 petitioners would constitute
an equal protection violation, as well as a violation of due
process. Judge Bagley erred in denying M. Ri echmann’s notion
to depose Snykowski, and then subsequently in precluding the
i ntroduction of Snykowski’s affidavit and oral statenments that
his testinmony at M. Riechmann’s was false.% This Court nust

reverse and remand for evidentiary hearing at which M.

¥|n Garcia v. State, 816 So. 2d 554, 565 (Fla. 2002),
Judge Bagl ey denonstrated a simlar failure to appreciate a
crimnal defendant’s right to present favorable evidence.
There, this Court reversed the conviction because Judge Bagl ey
refused to admt the prior sworn testinmony of a fornmer co-
def endant that was “critical in assessing Garcia s guilt.”

*Because M. Riechmann was |left with no neans of
presenti ng Snykowski as a witness, Judge Bagl ey sustained the
State’s objection to Loretta Stitzer’s testinony because of a
failure to establish relevancy (Supp. PC-R2. 246-48).

Li kewi se, the circuit court refused to reopen the evidentiary
hearing to allow oral statements given by Snmykowski to German
police which corroborated his affidavit.
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Ri echmann is provided the tools necessary to obtain a materi al
Wi tness’'s testinony who is outside the jurisdiction of a
Florida court.
ARGUMENT | |1

THE CI RCUI T COURT JUDGE ENGAGED I N EX PARTE

COVMUNI CATI ON W TH THE STATE WHI LE PREPARI NG HI S

ORDER DENYI NG MR. RI ECHMANN' S MOTI ON TO VACATE

SOUGHT TO OBTAI N EVI DENCE NOT | NTRODUCED | NTO

EVI DENCE, AND DI D I N FACT RELY UPON KNOW.EDGE OF

| NTERNAL OFFI CE PROCEDURE NOT OBTAI NED THROUGH ANY

EVI DENCE PRESENTED AT THE EVI DENTI ARY HEARI NG. THE

CIl RCU T COURT' S ACTI ONS DEPRI VED MR. RI ECHMANN OF

DUE PROCESS AND A FULL AND FAI R PROCEEDI NG.
A. Ex Parte

On February 27, 2003, one of the prosecutors handling the
col l ateral proceedi ngs, Joel Rosenblatt, sent a letter to
Judge Bagl ey, the presiding judge, and copied M. Ri echmann’s
counsel. In this letter, M. Rosenblatt indicated that the
secretary for the | ead prosecutor, Reid Rubin, had advised M.
Rosenbl att that Judge Bagley’s judicial assistant had
“contacted her in an effort to obtain copies of the
depositions of Doreen Bezner, Donald WIIlianms and Det. Hanl on
and Matthews.” Because M. Rubin was out of town, M.
Rosenbl att was notified and responded to the request by
witing the letter and declining to provide the requested

mat eri al (Supp PC-R2. 75-76).

On February 28, 2003, Judge Bagl ey entered his order
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denying Rule 3.850 relief in open court. It was not until the
next day that collateral counsel received her copy of M.
Rosenbl att’s letter. Counsel imediately filed a “nmotion to
get the facts” as had been done by the State in Smth v.

State, 708 So. 2d 253 (Fla. 1998), when coll ateral counsel

there objected to ex parte contact between the State and the

presi ding judge (Supp. PC-R2. 75). Counsel also filed a

nmotion to disqualify Judge Bagley in light of the ex parte

contact in which he sought materials that had not been
i ntroduced into evidence (Supp. PC-R2. 83).
The Code of Judicial Conduct states: “A judge should []

neither initiate nor consider ex parte or other conmunications

concerning a pending or inpending proceeding.” Fla. Bar Code
Jud. Conduct, Canon 3 A(4). As Justice Overton once expl ained
for this Court:

[ Cl]anon [3 A(4)] inplenments a fundanental

requi rement for all judicial proceedings under our
form of governnent. Except under limted

ci rcunmst ances, no party should be allowed the

advant age of presenting matters to or having matters
deci ded by the judge wi thout notice to all other
interested parties. This canon was witten with the
clear intent of excluding all ex parte conmunication
except when they are expressly authorized by
statutes or rules.

In re Inquiry Concerning a Judge: Clayton, 504 So. 2d 394, 395
(Fla. 1987).

The trier of fact cannot have ex parte conmuni cations
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with a party. Love v. State, 569 So. 2d 807 (1st DCA 1990);

Rose v. State, 601 So. 1181 (Fla. 1992); Rollins v. Baker, 683

So. 2d 1138 (5'" DCA 1996); MKenzie v. Risley, 915 F.2d 1396

(9th Cir. 1990). This prohibition of ex parte proceedi ngs
applies in the Rule 3.850 process. This Court has
specifically denounced ex parte conmmunications in the course
of 3.850 proceedings:

Not hi ng i s nore dangerous and destructive of the
inpartiality of the judiciary than a one-sided
comruni cati on between a judge and a single litigant.

* * %

We are not here concerned with whether an ex parte
conmuni cation actually prejudices one party at the
expense of the other. The nobst insidious result of
ex parte comunications is their effect of the
appearance of the inpartiality of the tribunal The
inpartiality of the trial judge nust be beyond
guesti on.

Rose v. State, 601 So. 2d 1181, 1183 (Fla. 1992). Thus, this
Court specifically rejected any notion that proof of prejudice
was prerequisite to establishing a due process violation
arising fromex parte contact.

In circunstances nearly identical to those found here,
this Court found that a Rule 3.850 litigant’s due process
rights were violated by ex parte contact between the
prosecutor and the judge during the pendency of the Rule 3.850

mot i on. Smth v. State, 708 So. 2d at 255. There, as here,
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M. Smith's counsel was advised by the State of ex parte
conmuni cation with the presiding judge in connection with the
preparation of an order denying Rule 3.850 relief. M.
Smith’s counsel objected to the ex parte contact as soon as he
| earned of it and noved for judicial disqualification. On
appeal, this Court “conclude[d] that the ‘inpartiality of the
tribunal’ was comprom sed and the ex parte communicati ons were

inproper.” Smth v. State, 708 So. 2d at 255. As a result,

the matter was remanded for new proceedi ngs before a new
j udge.

Thus, this Court has presuned judicial partiality where
the record establishes ex parte contact on the nerits of an
i ssue before the circuit court. The ex parte contact
conprom sed the inpartiality of the tribunal, rendering its
deci sion unconstitutional. In light of this Court’s precedent
denounci ng ex parte comruni cations regarding the nerits
pendi ng before a judge, the order entered by Judge Bagl ey
denying relief must be vacated and the matter remanded before
a new j udge.
B. Judi cial Investigation Qutside the Record

Apart fromthe ex parte contact, M. Rosenblatt’s letter
reveal ed that Judge Bagl ey was conducting an i ndependent

i nvestigation seeking access to docunents that had not been
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i ntroduced into evidence.® Such judicial conduct has been

strongly condemed by this Court. In Vining v. State, 827 So.

2d 201, 210 (Fla. 2002), this Court stated:
The judge overstepped his boundaries by conducting
an i ndependent investigation and by review ng
information that was not presented during the trial.
We caution that such behavi or does not pronote
public confidence in the integrity and inpartiality
of the judiciary.

Thus, the fact that the judge was conducting such an

investigation was itself inproper. What is not known is what

ot her steps Judge Bagley took in his independent investigation

and what information he obtained and used in denying post-

conviction relief.®® M. R echmann filed a notion to get the

What is perpl exing about Judge Bagley' s efforts to
obtain depositions that had not been introduced into evidence
is the fact that Judge Bagl ey had sustained the State’'s
obj ection M. Riechmann’s efforts to introduce statenents nade
outside the courtroom For exanple, M. Ri echmann coul d not
i ntroduce Snykowski’s affidavit, |et alone depose Snykowski .
M. Ri echmann was al so precluded fromintroducing the 2/25/88
deposition of Det. Matthews (PC-R2. 1349).

An examination of the record on appeal put together by
the circuit clerk’s office contains a suspicious anomaly. The
docunment s appearing the record, not including the suppl enmental
record, appear in the chronol ogical order in which the
docunments were filed. 1In volume 5 of the record, a notice of
suppl enmental authority shows up as being filed on Decenber 17,
2002. The next docunment in the record is the deposition of
Jacqueline WIllianms, a witness deposed in Brussels, Belgium
by the State. The transcript indicates that the transcription
was conpleted on April 18, 2002, but the clerk’s office does
not note anywhere the date it received the transcript. Ms.
WIlliams was not called as a witness at the evidentiary
hearing. The deposition was not entered into evidence by
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facts regardi ng Judge Bagl ey’ s i ndependent investigation.> At
the State’s urging, the nmotion to get facts was denied and

Judge Bagl ey did not divul ge what actions he had taken in his

either party and neither party filed a pleading to which the
docunent was attached.

The next docunment in the record is the deposition of
Peter Mueller, the German journalist who | ocated Snykowski in
2000. Mueller was al so deposed in Brussels by the State. The
transcript also shows that the transcription was conpl eted
April 18, 2002, but the clerk’s office does not note anywhere
the date it received the transcript. M. Mieller was not
called as a witness at the evidentiary hearing, nor was his
affidavit introduced. And neither party filed a pleading to
whi ch the deposition was attached.

After the Mieller deposition, the next docunent appearing
in the record is the February 28, 2003, order denying relief.
Thi s sequence suggests that the docunents were nysteriously
provided to the clerk’s office between Decenmber 17" and
February 28th, One possible inference is that Judge Bagl ey
obtai ned the transcriptions of those depositions in the course
of his independent investigation and provided themto the
clerk’s office when providing the February 28!" order. There
is no explicit citation to the depositions in the order,
al though there are findings that may have been influenced by
the content of the depositions.

%At this point, there is no record of what occurred
beyond Joel Rosenblatt’s self-serving letter refusing to
provi de the requested depositions to Judge Bagley. The letter
i ndicated that M. Rosenblatt |earned of the request only
because the | ead prosecutor, Reid Rubin, was out of town.
Thus, it is unknown what contact with M. Rubin pre-dated the
request for depositions discussed in M. Rosenblatt’'s letter.
Obvi ously, Judge Bagley either did not know that ex parte
requests for non-record evidence were inproper (troubling
enough in itself), or he had prior contacts with M Rubin
whi ch had beconme routine enough that he did not believe the ex
parte contact would be revealed. Interestingly, the record on
appeal filed in this Court included docunentation of one
instance of ex parte contact between M. Rubin and Judge
Bagl ey of which M. Riechmann had not previously been advised
(PC-R2. 162).
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i ndependent investigation, what materials not introduced into
evi dence were obtained, and why he felt conpelled to seek
materials that were not introduced into evidence.

In opposing the notion to get the facts, the State said:

It appears that what Defendant truly wants to

di scover is not what the alleged ex parte contact or
the alleged ex parte investigation was but why this
Court wanted the depositions. However, Defendant is
not allowed to inquire into this Court’s thought
processes.

(PC-R2. 1158). While citing State v. Lewis, 656 So. 2d 1248

(Fla. 1994), the State failed to accurately represent this
Court’s position in Lewis. There, in authorizing depositions
of a judge, this Court said that depositions were for

di scovering “factual matters that are outside the record.”
Id. at 1249. This Court did indicate that an authorized
deposition could not violate “the judge' s thought process.”
Id. However, for this proposition, this Court cited United

States v. Modrgan, 313 U.S. 409 (1941), and noted that the

hol ding of that case was “a judge’'s thought process rel evant
to judicial decisions is not within the purview of an

exam nation.” ld. Certainly, actions taken in violation of

t he Code of Judicial Conduct and in violation of the principle

enunciated in Vining v. State should not be exenpt from an

exam nation as part of the “thought process relevant to
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judicial decisions.”

In fact, in a subsequent decision where an exam nation of
one of the judges at issue in Lewis was permtted, this Court
noted no inpropriety when the judge was asked why he had
engaged in ex parte contact with the State and responded, “I
think I called himup to have sonething del eted. He changed

my mnd. | left it in, I think.” Smth v. State, 708 So. 2d

at 255. This Court reversed the denial of Rule 3.850 that was
at issue and was the subject of the ex parte contact, “[Db]ased
upon our review of the record, and especially the foregoing
testinmony.” 1d.

M. Riechmann was and is entitled to ascertain the nature
and the scope of Judge Bagley's efforts to collect evidence
outside the judicial process. The fact that such
i nvestigation happened at all should warrant disqualification
of Judge Bagley and the reversal of his order denying relief.
However, to the extent that this Court in Smith required the
parties “to get the facts” before the order denying relief was
vacated, M. Riechmann alternatively followed the procedure
set forth in Smth and requested an evidentiary hearing to
devel op the facts.

C. Rel i ance on Matters on VWhich No Evi dence Was Present ed

Foll owi ng recei pt of M. Rosenblatt’'s letter, M.
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Ri echmann’ s counsel |earned that Judge Bagl ey had been a
prosecutor in the State Attorney’s O fice at the time of M.
Ri echmann’s trial. Either because of his personal know edge
about matters at issue or because of his independent

i nvestigation, Judge Bagley relied upon facts not in evidence
in denying M. Riechmann’s notion to vacate.

In his order, Judge Bagley relied on the marki ngs on an
envel ope contai ning Snykowski’'s letter to Beth Sreenan. The
post mark was March 27, 1988. W thout any evidence from either
party explaining the nmeaning of a stanp that stated,

“RECEI VED, Oct. 4, 1988, Sexual Battery Unit, State Attorney,
11th Circuit,” Judge Bagley stated that this stanp established
that the letter was not received by the State Attorney’s
Office until October 4, 1988. No evidence was presented about
when t he “RECEI VED' stanmp was placed on the envel ope by the
Sexual Battery Unit in relationship to when the letter was
recei ved by Beth Sreenan. There was no evi dence about the
procedure within the State Attorney’s O fice for how the mail
was processed in 1988 or about whether this was a regular or
irregul ar practice or why the Sexual Battery Unit stanp would
be on a hom cide case. Judge Bagley’ s conclusion that the
date stanp was significant was prenm sed upon information not

presented at the evidentiary hearing and not subject to an
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adversarial testing.?>

G ven that the receipt of the March 27, 1988, letter
shortly after it was postnmarked was never contested by the
State or by witness Sreenan, further pursuit of the matter at
the evidentiary hearing would have been cunul ative and
redundant. Yet for reasons that are not apparent (but are
consistent with Judge Bagley’'s efforts to obtain extra-record
depositions), Judge Bagley relied upon non-record information
regarding the internal procedure within the State Attorney’'s
O fice for incom ng mail.>®

Clearly, M. Riechmann was deni ed due process when Judge
Bagl ey went outside the record to consider information that
had not been submtted to the crucible of an adversari al
testing. The order denying relief nmust be vacated and

remanded for new proceedi ngs consistent with due process

®I'n fact, prosecutor Sreenan in her testinony
acknow edged receipt of the letter before trial (PC-R2. 1353-
56). She recalled receiving the letter. She testified that
in light of the letter, “My recollection is that we did
not hi ng” (PC-R2. 1355). She also testified that she did not
advise M. Riechmann’s counsel that “Snykowski had made
inquiries of [her] whether [she] could provide assistance in
maki ng arrangenments for his daughter” (PC-R2. 1359).

%Had the State showed any effort to argue that its
internal procedure for date stanping docunents established
that the docunent was not received until six nmonths after it
was postmarked, M. Ri echmann coul d have devel oped and
presented facts regarding the regularity of the internal
procedure and its propensity for breakdown.
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before a different judge.
ARGUVMENT |V

MR. Rl ECHVANN WAS DEPRI VED OF HI'S RIGHT TO A
CONSTI TUTI ONALLY ADEQUATE ADVERSARI AL TESTI NG WHEN
THE STATE W THHELD EVI DENCE WHI CH WAS MATERI AL AND
EXCULPATORY | N NATURE AND/ OR KNOW NGLY PRESENTED
FALSE OR M SLEADI NG EVI DENCE AND/ OR ARGUMENT AT HI' S
CAPI TAL TRI AL.

A. Introduction
The United States Suprenme Court has held that “the

suppressi on by the prosecution of evidence favorable to an

accused upon request violates due process where the evidence

is material either to guilt or punishnment, irrespective of the
good faith of the prosecution.” Brady v. Maryland, 373 U. S.
83, 87 (1963). In Hoffman v. State, 800 So. 2d 174 (Fl a.

2001), this Court stated:

This argunent [that the defense should have figured
out that excul patory evidence existed] is flawed in
light of Strickler and Kyles, which squarely place
the burden on the State to disclose to the defendant
all information in its possession that is

excul patory. In failing to do so, the State
commtted a Brady violation when it did not disclose
the results of the hair analysis pertaining to the
def endant .

However, in order to be entitled to relief based
on this nondi scl osure, Hoffman nust denonstrate that
t he defense was prejudiced by the State’s
suppressi on of evidence.
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Id. at 179 (enphasis added).> A due process violation is
est abl i shed when:

The evidence at issue [was] favorable to the accused,
ei ther because it [was] excul patory, or because it

[ was] inmpeaching; that evidence [was] suppressed by
the State, either willfully or inadvertently; and
prejudice [ ] ensued.

Strickler v. Greene, 527 U. S. 263, 281-82 (1999). Prejudice

is established where confidence in the reliability of the
conviction is undermned as a result of the prosecutor’s

failure to conply with his obligation to disclose excul patory

evidence. Cardona v. State, 826 So.2d 968 (Fla. 2002);

Hof fman v. State, 800 So.2d 174 (Fla. 2001); State v. Hugins,

788 So.2d 238 (Fla. 2001); Rogers v. State, 782 So.2d 373

(Fla. 2001); State v. Gunsby, 670 So.2d 920 (Fla. 1996);

&Gorham v. State, 597 So.2d 782 (Fla. 1992); Ronman v. State,

528 So.2d 1169 (Fla. 1988).

However, where it is denonstrated that the State
intentionally msled the defense and/or the trier of fact, the
due process violation warrants a reversal unless the State

proves that the due process violation was harnl ess beyond a

S“When police or prosecutors conceal significant
excul patory or inpeaching material in the State’'s possessi on,
it is ordinarily incunbent on the State to set the record

straight.” Banks v. Dretke, 124 S. Ct. 1256, 1263 (2004).
Thus, a rule “declaring ‘prosecutor nmay hide, defendant nust
seek,’ is not tenable in a systemconstitutionally bound to
accord defendants due process.” 1d. at 1275,
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reasonabl e doubt.% Guzman v. State, 868 So. 2d 498 (Fl a.

2003); Mordenti v. State, 29 Fla. L. Wekly at S809. In

Guzman, this Court explained, “[t]he State as beneficiary of
the Gglio violation, bears the burden to prove that the
presentation of false testinmony at trial was harm ess beyond a
reasonabl e doubt.” |d. at 507.% This Court expl ained that
this is a “nmore defense friendly standard” than the standard
applied in those cases where it is not established that the
prosecut or deliberately msled the defense and/or the trier of

fact.® See Gglio v. United States, 405 U.S. 150, 153

®The Suprene Court has recogni zed that a di spute has
arisen as to whether an intentional deception claim (Gglio)
made under the due process clause is separate and di stinct
froma failure to disclose claim (Brady) al so made under the
due process clause. Banks v. Dretke, 124 S. Ct. at 1271 n. 11.
Havi ng recogni zed the unresol ved issue, the Court l|eft the
question unanswered. 1d.(“we need not decide whether a Gglio
claim to warrant adjudication, nust be separately pleaded”).
However, here, M. Riechmann pled both Brady and Gglio
vi ol ati ons occurred.

¥This standard is fromthe United States Suprenme Court
hol di ng that in cases “invol ving know ng use of false evidence
t he defendant’s conviction must be set aside if the falsity
could in any reasonable |ikelihood have affected the jury’'s
verdict.” United States v. Bagley, 473 U S. 667, 678-79 n. 9
(1985).

A prosecutor nust not knowingly rely on false
i npressions to obtain a conviction. Alcorta v. Texas, 355
U.S. 28 (1957) (principles of Mioney viol ated where prosecutor
deli berately “gave the jury the false inpression that
[witness’s] relationship with [defendant’s] wi fe was not hing
nore than casual friendship”). The State “may not subvert the
truth-seeking function of the trial by obtaining a conviction
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(1972) (the “del i berate deception of a court and jurors by the
presentation of known false evidence is inconpatible with

‘rudi rentary demands of justice”); Gay v. Netherland, 518

U S. 152, 165 (1996), quoting Money v. Hol ohan, 294 U S. 103,

112 (1935) (due process “forbade the prosecution to engage in
‘a deliberate deception of court and jury’ ”).®t
I n denying M. Riechmann’s due process claim the circuit

court made nunerous |legal errors that are subject to de novo

review by this Court. Rogers v. State, 782 So.2d 373, 377

(Fla. 2001). The circuit court found M. Riechmann’s entire
motion time-barred because he failed to show diligence,
erroneously ruling that it was M. Ri echmann’s duty to

di scover the withheld information (PC-R2. 1126).°% Even though

Judge Gold in 1996 found that post-conviction counsel had been

or sentence based on deli berate obfuscation of rel evant
facts.” Garcia v. State, 622 So.2d 1325, 1331 (Fla. 1993).

®This Court has stated “[t]ruth is critical in the
operation of our judicial system” Florida Bar v. Feinberg,
760 So.2d 933, 939 (Fla. 2000); Florida Bar v. Cox, 794 So.2d
1278 (Fla. 2001).

2 nexplicably, in the sane order finding M. Riechmann’s
entire notion tinme-barred, Judge Bagley found “the evidence is
i ndi sputabl e that detectives Hanlon and Matthews failed to
reveal to the State an arranged visit by M. Snykowski with
hi s daughter and the purchase of chicken for that visit” (PC
R 1137). Since the State did not disclose this information
to M. Riechmann until April 18, 2002, a nonth before the
evidentiary hearing commenced, it is hard to fathomthe claim
bei ng ti nme-barred.
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diligent and could not have found the new y-di scovered

w t nesses, Judge Bagley found a |ack of diligence w thout
hearing testinony fromHlliard Veski or Walter Smykowski
regardi ng their disclosure of evidence

withheld by the State.® Having tinme-barred the notion in its
entirety, Judge Bagley proceeded to alternatively address the
nerits of M. Riechmann’s claims. |In so doing, Judge Bagl ey
never considered the facts asserted by Veski and Snykowski .
He precluded Veski’s testinony, and he denied M. Ri echmann
the means to obtain Smykowski’s testimony. Wthout their
testimony, M. Riechmann’s clains could not be eval uated

cumul atively. See Mordenti v. State. ®

B. Failure to disclose favorable evidence and/or false

®Jjudge Bagl ey al so overl ooked Supreme Court precedent
i mposing the burden to disclose withheld evidence upon the
State. Banks v. Dretke, 124 S. Ct. 1256, 1263 (2004) (“Wen
police or prosecutors conceal significant excul patory or
i npeaching material in the State’s possession, it is
ordinarily incunmbent on the State to set the record
straight”). Thus, a rule “declaring ‘prosecutor may hide,

def endant nust seek,’ is not tenable in a system
constitutionally bound to accord defendants due process.” 1d.
at 1275.

®Judge Bagl ey’s order nmkes the conclusory statenment on
the | ast page of the order that “the Court reaches this
concl usion after having eval uated and wei ghed each cl aim
cunul atively to one another” (PC-R2. 1140). Despite the lip
service paid in this one sentence, the order contains no
evi dence of the kind of curulative analysis that this Court
enpl oyed in Mordenti .
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testi nmony.

1. The Undi scl osed Contact Wth Snykowski

At trial, Walter Snykowski testified that after being
interviewed by Sreenan in March of 1988 at the prison at Eglin

Air Force Base, he did not talk to “the police or the State

about this case” (R 4143). He was asked in cross, “tell us
the next tinme you talked to sonebody.” He responded, “l not
talk only March. | conme in this yesterday and today talked to

M. DiGegory” (1d.).® According to Snykowski, his
di scussions with Di Gregory were his only contact with “soneone
fromthe State or the police since March” (l1d.).?®®

In 2002, Detectives Hanlon and Matthews testified that
after Snykowski was transported back to Mam in My, they
si gned Snykowski out of jail and took himto the police
station “to conduct an interview (PC-R2. 1669-70). According
to Matthews, “the atnosphere of that detention center is not
conducive for interviewing” (PC-R2. 1670). Matthews
testified, “I know we had talked at the police station. |If
nore than once or twice or three tinmes, whatever it was, |

personally think it was twice, but I’mnot sure” (PC-R2.

®Snykowski testified at M. Riechmann's trial on Friday,
July 29, 1988 (R. 3991).

%Snmykowski testified that he was returned to M am and
had been incarcerated in the county jail since May (R 4153).
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1671).% Matthews did state, “the interview woul d have been at
the M am Beach police station.” However, Matthews had no
recoll ection of what was discussed: “I nean, | really don't
recall” (PC-R2. 1672).

Cl early, Snmykowski’s representation in 1988 was false
(and equally clearly his disclosure in his affidavit that he
in fact had contact with Matthews and Hanlon in the nonths
before his testinmony was true). Yet, no one fromthe State
stood up and corrected Snykowski’s false testinony in order to
di scl ose that Snykowski in fact had contact with the police
and was taken to the police station for interviews.

2. The Undi scl osed “Favor”

At M. Riechmann’s trial, Snykowski testified that he
wanted nothing fromthe State for his testinmony, “Nothing. |
am not ask not hing because | plead guilty, M. Lawer. | did
crime, | pay for crime. | not ask any help ne.” (R 4135).
Snykowski testified that he would not ask M. Ri echmann’s
prosecutor for even a letter: “1 not ask. Voluntary give ne,
okay. | amnot give nme, | not ask.” (R 4136). M.

Ri echmann’s counsel inquired, “You have trouble taking care of

your daughter, haven’t you, while you are in jail and your

®Det. Hanon testified that he thought “we went right from
the detention center where he was housed to the house in North
Mam” (PC-R2. 1689).
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wife is injail? (R 4144). Snmykowski responded, “Please,
M. Lawyer, don’t worry ny daughter. M daughter stay in
not her-in-law.” (Ld.).®8

In 2002, Detective Hanlon testified that he and Matthews
pi cked up Snykowski at the Dade County Sheriff’s Stockade
where he was housed when he was returned to M am because he
“wanted to see his daughter” (PC-R2. 1682). The detectives
knew t hat Snykowski was worried about his daughter because he
and his wife were both in federal prison at the sanme tinme (PC-
R2. 1687-88).°% Hanlon testified that he thought the visit
with his eight-year-old daughter would be a “good gesture.”
The detectives bought fried chicken to eat at the famly
reunion (PC-R2. 1686-87). He described Snykowski as grateful

and thankful for the visit (PC-R2. 1987).7

®Snykowski di d acknow edge that “I arrest and nmy wife,
Stitzer wife pick up nmy daughter and stay three weeks hone in
Stitzer.” (R 4144). M nother-law com ng and now safety,
everything got okay for ny nother-in-law ” (Ld.).

“A friend of Snykowski, John Skladnik, testified in 2002
and recal |l ed seeing Snykowski with two men wal king to
Snykowski’s house when he was supposed to be in jail.
Snykowski s daughter, Deborah, was |living with Snykowski’s
not her-in-law in the North Mam house at the tinme. Skladnik
said that Smykowski was not in handcuffs, and the men with him
were not in uniform He spoke with thembriefly and then left
(PC-R2. 1603-04).

“Snykowski, in his affidavit executed nearly eighteen
nont hs before the State reveal ed that he had been taken to
visit his daughter at his honme, attested that before M.
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Detective Matthews testified that on one of the occasions
t hat he and Hanl on took Snmykowski out of custody to
“interview’ himin M. Riechmann’s case, they took Snykowski
to visit his daughter (PC-R2. 1669-72). He explained that
when they were on the way back to the Stockade, Snykowski
asked Matthews and Hanlon to stop so he could see his daughter
(PC-R2. 1673). Matthews testified, “[w e ended up at a house
t hat was occupied by a woman, | believe he identified as his
not her-in-law and a child he identified as his daughter” (PC-
R2. 1672). Matthews paid for a bucket of Kentucky Fried
Chi cken so that everyone could have sonmething to eat during
the visit (PC-R2. 1674). Snykowski was not handcuffed (PC-R2.
1673, 1688). Snykowski spoke to his nother-in-lawin a
foreign | anguage. Neither detective understood the
conversation or knew what information he was comrmuni cating to
the woman (PC-R2. 1674). Afterwards, Matthews testified that
Snykowski was grateful and thanked Matthews (PC-R2. 1675).

Matt hews “vividly” renmenmbered that a little girl cane
home and they stayed for about 20 m nutes and then |eft (PC-

R2. 1673). He described the girl as happy to see her father

Ri echmann’s trial he had been taken out of the prison by
Matt hews and Hanlon in order to visit his hone.
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and they hugged and kissed.’® He said Snykowski thanked him
“before, during and after” the visit (PC-R2. 1675). Unlike
Matt hews, Hanlon recalled that they spent a “few hours” at the
house wi th Snykowski’s nother-in-law and his daughter (PC-R2.
1686). He specifically renmenbered that the trip was at

Snykowski’s request; “it was a favor to him” (PC-R2. 1691). 72

When Snykowski falsely testified at M . Riechmann's
trial that he had never asked for favors, no one fromthe
State stood up and corrected the false testinony.

3. The Undi scl osed Letter Requesting Assistance

"Debor ah Smykowski, now known as Schaefer, testified in
2002 that when she was eight, she saw her father on one
occasion while she was staying with her grandnother. Her
fat her was acconpani ed by two nen (PC-R2. 1581).

I n her deposition, Deborah Schaefer provided nore details
of the visit with her father. She said her nother, Halina
Snmykowska, called the house while Snykowski was there and
spoke to him (“he was hone, so she called. That was the only
way we coul d conmmuni cate. She called us collect, and she
call ed when he was there” PC-R2. 294). According to Ms.
Schaeffer, her nother |earned about the Ri echmann reward
noney that day when her father came to visit her with the two
“people.” (PC-R2. 294).

M. Carhart testified in 2002 that he had no indication
t hat Snykowski had been taken out of custody to visit his
daughter (Supp. PC-R2. 214). WM. Carhart considered that a
benefit to Snykowski that should have been disclosed to the
defense (Supp. PC-R2. 219-20). Had he had that information at
trial, he would have used it to inmpeach Snmykowski (Supp. PC-
R2. 243).
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Despite Smykowski’s testinmony at trial “I not ask any
help me” (R 4135), Ms. Sreenan testified in 2002 that she
recalled receiving a letter from Snykowski requesting
assi stance with ensuring his daughter’s welfare. Sreenan said
she felt no obligation to protect her. M. Sreenan did not
contact the Division of Children and Fam |y Services (DCF) or
any other state agency when she |learned that little Deborah
had no place to live since both her parents were in federal
prison (PC-R2. 1355).

Ms. Sreenan admtted she received a letter from Snykowski
dated March 27, 1988, in which Snykowski asked her for
assi stance in obtaining care for his daughter (PC-R2. 1353-
55). The letter read in part:

...as you know, ny daughter is staying with friends.

However, it appears that his arrangenment may not be

acceptable for much longer, as this particular friend is

experiencing difficulty in coping with her job, and

| ooking after children.

(PC-R2. Def. Ex. C)(enphasis added). Sreenan testified that
“[hle is asking if we can or if | can make a suggestion or if
| can suggest soneone, is what he is asking” (PC-R2. 1355).
Smykowski asked Sreenan to suggest a place to send his

daughter, and to “give ne an indication when approxi mately do

you invisage [sic] nme being sent to Mam .” See, (PC-R2. Def.
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Ex. C.7"

Ms. Sreenan testified that she did nothing to help
Snykowski with his daughter. “M recollection is that we did
not hing” (PC-R2. 1355). “It would seemto nme | would renenber
if we did sonething, and this isn't the type of thing that you
normal ly get involved in” (PC-R2. 1355).7% Ms. Sreenan did not
notify M. Carhart that she had received this letter from
Smykowski concerned about his daughter because she felt “M.
Carhart is entitled to know about favors that m ght be given
in regard to the daughter, but | felt personal conversations
wer e beyond the scope of discovery” (PC-R2. 1360-61).7
According to Ms. Sreenan, she was only obligated to disclose
any “benefit they [the Snykowski’s] received, and the defense
was entitled to know (PC-R2. 1362). Apparently in Sreenan’s
view, letters or personal conversations requesting benefit

wer e not di scoverabl e.

®l'n 2002, M. Carhart testified that he did not know
Snykowski had written a letter to Ms. Sreenan in March, 1988
| ooki ng for assistance in obtaining care for his daughter
(Supp PC-R2. 214).

"“However, in a little over a nonth after the letter was
sent, Snykowski was back in Mam , at the Dade County
Stockade. His was given a visit with his daughter and
provided a fried chicken dinner.

®Ms. Sreenan clainmed that she did not know about
Snykowski’s trip to see his daughter, but she “probably” would
have disclosed it to the defense had she known(PC-R2. 1365).
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Ms. Sreenan testified that she did nothing to facilitate
this “arrangenent.” She knew the difficulty that Snyknowski
was having with his daughter froman early March neeting with
Snykowski at Eglin AFB. The letter to Sreenan said, “as you
know.” Yet, Ms. Sreenan bl ocked the defense’ s efforts to
inquire after Snykowski’'s daughter (PC-R2. Def. Ex. A).

Sreenan actively sought to mislead the defense in this
regard. At Stitzer’'s deposition, she shut down Carhart’s
efforts and she inplicitly suggested that Smykowski’'s daughter
was not being provided for by Stitzer. This intentional

obfuscation violated due process. Gray v. Netherland, 518

U.S. at 165.

4. The Reward Money

Snykowski testified that in return for his testinony, he
sought “Nothing. | am not ask nothing because | plead guilty,
M. Lawer. | did crine, | pay for crime. | not ask any help
me.” (R 4135).

I n 2000, Deborah Schaefer, Snykowski’'s daughter,
contacted the State Attorney’s O fice regarding M.
Ri echmann’s case. In a letter, she stated “[my father was
told that, if the defendant in this case is convicted, the key
wi t ness collects part of the insurance noney of the victim

He told us that he signed papers to transfer the noney to his
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wi fe and daughter.” (PC-R2. 160). In a subsequent
conversation with prosecutors, Snykowski’'s wi fe, Halina,
i ndi cated that her husband had told her that he was eligible
for “some kind of nonetary benefit due to his testinmony” (PC-
R2. 157).76

Deborah Schaefer (Snykowski) later testified that in
Sept enber or October, 2000, her nother thought about “getting
in touch again with the prosecutors in Mam .” (PC-R2. 270).
Hal i na Snmykowski asked her daughter to wite a letter to
prosecut ors asking about reward noney her husband told her
about (PC-R2. 271). Halina had been told that some of the
proceeds froma $1 million insurance policy of M. Kischnick
woul d be turned over Snykowski for his testinony agai nst M.
Ri echmann. Snykowski told Halina that he signed that noney
over to her, his daughter, and her grandnother (PC-R2. 271).
Hal i na had | earned of the reward when she called collect from
a federal prison in Kentucky to her nother’s house in North

M am , the sanme day when Snykowski visited his daughter with

“Snmykowski’s affidavit corroborates this evidence. In
the affidavit, Snykowski attested that “the prosecutors not
only prom sed ne help in ny federal case, but they offered ne
noney to the extent of US$30,000 (thirty thousand doll ars)
once the case was over and Dieter Ri echmann was convicted and
sentenced.” Supp. PC-R2. 47). However, M. Ri echmann was not
permtted to depose Snmykowski in order to perpetuate his
testimony, nor was M. Riechmann pernitted to introduce this
af fi davit.
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the “two nen” (PC-R2. 294).

Thi s evidence denonstrates that Snykowski’'s testinmony was
fal se, and that no one fromthe State stood up and corrected
it.

5. Hilliard Veski

Hilliard Veski signed an affidavit stating that Beth
Sreenan pressured himto testify falsely regarding the
| ocati on he found certain pieces of evidence when he coll ected
them from M. Riechmann’s rental car at the tine of his
inventory. Shortly after the inventory of the rental car,
Veski was accused of illegal drugs useage and pl aced upon
adm ni strative |l eave. According to Veski, Sreenan indicated
that there he would have a better outcone in his own case if
he would testify in the manner she directed. Pursuant to that
pressure, Veski testified falsely at his July 7, 1988,
deposition. However, imediately thereafter he contacted
Carhart and advised himthat his testinony regarding the
| ocation of a flashlight had not been truthful. As Carhart
testified, Veski indicated that he had been pressured to nmake
the fal se statement, but he had declined in 1988 to reveal who
had pressured him (PC-R 5662).

At the 2002 evidentiary hearing, M. Ri echmann proffered

that “Officer Veski indicates in fact when he seized the shaw
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[ bl anket] fromthe car it was in the passenger seat along with
a lot of other items. He also indicated that the car was
still, this is two days after the hom cide, wet with bl ood.
That there was blood virtually everywhere and it was still
very wet and sticky” (Supp. PC-R2. 145). According to the
proffer, Veski reported that the items in the passenger seat
with the plaid bl anket/shawl “were already covered with bl ood”
(Supp. PC-R2. 146). Veski further indicated “that he was
pressured to provide the testinony at the deposition
indicating that the flashlight was in the trunk and that he
was al so being pressured by Beth Sreenan to testify in the
fashion that he did and al so say the shawl [blanket] was in

t he passenger seat because he had a pending - - he was on

adm ni strative leave with a pending crim nal charge agai nst
hi m and the indication things would go easier for you if you
testify in this fashion”™ (Supp. PC-R2. 146).

Yet, the circuit court refused to permt M. Ri echmann to
call Veski as a witness in order to present his testinony as
to these matters (Supp. PC-R2. 144). As a result, the
prosecutorial m sconduct reported by Veski could not be

eval uated cunul atively with the wealth of evidence of other
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Brady/ G aglio violations. 7’

6. Wal ter Smykowski

On Novenber 12, 2000, M. Snykowski executed an affidavit
in which he attested:

7. Around January 1988, a fellow innmate, Bob
Stitzer, approached ne and tal ked to me about the
possibility of being a w tness against Dieter
Ri echmann.

8. Bob Stitzer offered me his contacts with
| aw enf orcenment agencies and told ne that he would
hel p me cut down ny ten-year sentence.

9. A few days later, still in January, | was
contacted at the MCC by Sergeant Joe Matthews and
Bob Hanl on of the M am Beach Police Departnment.

10. Matt hews and Hanl on asked nme to hel p
themin the case agai nst Dieter Ri echmann and
prom sed to help me in ny federal case.

11. | agreed to cooperate and one day | ater
was sent to the prison in Eglin Air Force Base.

12. There, about three weeks |ater, | had
another visit, this time from Joe Matthews
acconpani ed by a prosecutor called “Betty”, her real
name bei ng Beth Sreenan.

13. For several hours, she talked to ne in
order to prepare ne for ny testinmony against Dieter
Ri echmann.

"Certainly, Veski’s information corroborates that
provi ded by Snykowski, and is consistent with a general
pattern of extreme prosecutorial m sconduct. Quite sinply,
t he evidence of the Brady/G glio violations cannot be
adequately eval uated pieceneal; yet, that is precisely what
happened.
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14. Around April 1988 | was brought back to
M am and stayed sonme weeks in a | ow security
prison, the Sheriff’s Departnent correctional
center.

15. There | met Bob Stitzer again.
16. We lived together in a trailer.
17. Al t hough | had nothing to accuse Dieter

Ri echmann of the policenmen and Beth Sreenan asked ne
to give false testinony.

18. On many occasions Kevin Di Gegory, the
mai n prosecutor, and Beth Sreenan prepared nme for
testi nmony.

19. When | testified during the trial that
Di eter Ri echmann was happily dancing in our cell
because he was a mllionaire now, it is not true.

20. Beth Sreenan asked nme to use these
wor ds.

21. Also | never asked Dieter Ri echmann why

he killed his girlfriend. So the testinony that |
asked him and that he turned “pale like a white
wall” is also not true. It was Ms. Sreenan who put
those words into ny nouth and asked ne to say this
in court.

22. For my testinmony agai nst Dieter
Ri echmann, the police and the prosecutors not only
prom sed nme help in ny federal case, but they
of fered ne noney to the extent of US$30,000 (thirty
t housand dollars) once the case was over and Dieter
Ri echmann was convicted and sentenced.

* * *

32. | am com ng forward now with the truth

because | feel guilty towards M. Ri echnmann.
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(Supp. PC-R2. 46-48).7® The information contained in
Snykowski’s affidavit not only reveal ed undi scl osed
i nducenents offered to Snykowski by the State in exchange for
his testinony, but also denonstrated that his trial testinony
was false and that the testinony he provided was suggested by
prosecut or Sreenan.

Despite the bombshell nature of Snykowski’'s affidavit,
M. Ri echmann was precluded from presenting his testinony when
the circuit court refused to permt Snykowski to be deposed to
perpetuate his testinmony. Accordingly, no cunul ative anal ysis
could be given to his statenments in the required eval uati on of

the cunul ative effect of the nunerous Brady/Gglio

vi ol ati ons. 7°
7. “Kool” and the Brown | npal a
Judge Bagley also failed to consider evidence not

di sclosed to the defense that another suspect provided

®The State acknow edged in 1996 that Smykowski was a
“crucial” witness who had been essential in obtaining a
conviction against M. Ri echmann (PC-R 5490-91).

®As with Veski, the information reveal ed by Snykowski not
only independently establishes Brady/G glio violations, but
corroborates and is corroborated by Veski, by Debbie
Schaeffer’s efforts to collect the reward, by the testinony of
Hanl on and Matthews regarding their contact with Snykowski
after his return to Mam in May of 1988, and by the
undi scl osed March, 1987, letter to Sreenan. These evidence
cannot be properly eval uated pieceneal, as Judge Bagl ey did
here.
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excul patory information three days after the crinme.® M.

Ri echmann did not |learn the significance of the undiscl osed
information until the eve of the evidentiary hearing when
Hi |l ton “Pookie” WIllianms first indicated that in 1987 he dealt
drugs froma brown Inpala. After Ms. Kischnick’s nmurder, the
police were advised that two drug deal ers, one nanmed “Kool,”
were overheard by an informant braggi ng about ripping off and
wasting soneone. These drug dealers were selling drugs froma
brown Inpala. This information appeared in a police report
that was withheld fromthe defense.® \hen this police report
was di scl osed in post-conviction, collateral counsel had no
basis for denonstrating any prejudice fromthe seem ngly
dead-end | ead until “Pookie” revealed that he dealt drugs from
a brown Inpala and was an associ ate of “Kool.”

In 2002, “Pookie” testified that in October, 1987, he
owned and drove a brown Inpala that he used to deal drugs.
“Pooki e” al so indicated Kool was an associate of his (PC R2.
683-84). “Pookie” swore that he had commtted a robbery on

Bi scayne Boul evard on October 25, 1987, the night M.

8Judge Bagley refused to admt into evidence the police
reports “nmentioning the name Cool” (PC-R2. 1719).

8Al so withheld fromthe defense was a portion of Det.
Hanl on’s to-do list that included inquiring of a Metro-Dade
pol i ceman naned Gonzal ez for information regarding “Kool.”

90



Ki schni ck was shot.
M. Carhart did not have this information at trial,
al t hough he attenpted to obtain this type of information when
he deposed Detective Hanlon (PC-R2. Def. Ex. A). M. Carhart
testified that he did not receive this report nor had
Det ective Hanl on di sclosed this excul patory informtion when
he was deposed on April 14, 1988 (PC-R2. Def. Ex. A, 64-74).
In his deposition, Hanlon read every itemon the to-do |ist
except item #21, which said the police were investigating this
i nformation regardi ng “Kool”(PC-R2. Def. Ex. A, 64-74).
“Pooki e’ s” revelations in 2002 gave significance to the
failure to disclose to trial counsel the information regarding
“Kool” and his braggi ng about ripping off and wasting sonmeone
the day after Ms. Kischnick was shot, and that these drug
deal ers were selling drugs froma brown Inpal a.® Judge Bagl ey
failed to admt this evidence and thus could not consider this
nondi scl osure when eval uating the cunul ative effect of all of

the withheld Brady/ G alio materi al.

8. Evi dence Previously Presented in 1996

In 1996, Judge Gold found that the State withheld

8The police report’s relevance is also increased by the
testi mony of Doreen Bezner, who clai ned she observed the
shooting and reported that it happened in the course of a
busted drug deal .
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portions of favorable police reports fromthe trial (PCR
6067). Judge Gold also found that the State w thheld German
witness statements fromthe defense (PC-R 6077-78). A new
trial was not ordered because those nondi scl osures “w thout
nore” did not underm ne Judge Gold’ s confidence in the
reliability of the jury’s guilty verdict. 1In |light of the new
di scl osures, cumul ati ve consi deration nust be given to those
nondi scl osures presented in the 1996 proceedi ng.
a. Statenents from 37 German wi tnesses

At the 1996 evidentiary hearing, the State admtted to
wi t hhol di ng nunerous w tness statenents taken in Gernmany prior
to trial (PC-R 5505, 5508, 5513).% Judge Sol onobn was
provided the statenents in canmera at the tinme of trial. Judge
Sol onon said he considered the docunents to be good mtigation
because they dealt with the relationship between M. Ri echmann
and the victim But this “relationship” information was al so
significant because it was precisely the evidence M. Carhart

needed to rebut the State’ s evidence of notive at the guilt

8This Court concluded that prejudice was established at
the penalty phase, and ordered that the statenments be turned
over to M. Riechmann for use at his new sentencing
proceedi ng. However, these witness statenents are now “lost.”
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phase. Mdtive was a guilt phase issue. 8

In 1996, Judge Gold found that the statenents were
wrongfully withheld fromthe defense, but he did not find
confidence in the guilt phase verdict underm ned by the Brady
violation (PC-R 6069). However, in 2002, Judge Bagley failed
to consider the nondisclosure of these statenents and conduct
an eval uation of the cunul ative effect of all of the
nondi scl osures.

b. Police report fromDetective Trujillo

Portions of Detective Trujillo s police report containing
statements that were favorable to the defense were redacted
fromthe report provided to trial counsel (PC-R 5482-5489).
The redactions were relevant to the bl ood-spatter anal ysis
presented by the State at trial. The conplete 11/2/87 police
report of Detective Trujillo detailing the height of the
wi ndow openi ng through which the fatal bullet passed was
i ntroduced at the 1996 hearing (Def. Ex. AA). The redacted

par agr aph sai d:

8The State repeatedly argued that the names of the
w t nesses and a sunmary of their statenents was disclosed in
t he deposition of Benard Schleith fromthe German Poli ce.
This argunent is contrary to the record (R 755). Based on
correspondence fromthe U. S. Attorney on behalf of the
prosecutor’s office, the statenents were provided to the
prosecution team because of their probative value as to M.
Ri echmann’s notivation, an issue at the guilt phase (PC-R

Def. Ex. LL).
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Crime lab stated that the wi ndow had to be all down
but sgbject cl ai red wi ndow was hal f down for
security.

The State could not explain its failure to disclose this
information that was inconsistent with the assunption nmade by
t he bl ood-spatter expert and the gun-powder residue expert
that the wi ndow was down three inches. M. Sreenan argued
t hat “sonebody made a m stake...|l would say that report is
wrong” (PC-R. 4718). *“The author of that report didn't al ways
have all the facts straight” (PC-R 4737).8 The State
admtted at the 1996 evidentiary hearing that the reports
woul d have been favorable to the defense. 8

Judge Gold held that the redacted portions of Detective
Trujillo s report were inproperly withheld by the State (PC-R
6067). But he failed to find that the nondi scl osure

underm ned confidence in the reliability of the jury’'s

verdict, in light of Snykowski’s trial testinony.

®Under Kyl es, evidence inpeaching the | aw enforcenment’s
techni ques is excul patory. M. Sreenan’ s statenent inpeaching
the reliability of the |aw enforcement investigation and the
techni ques of the police officers involved constituted
evi dence favorable to the defense. Either way, the
undi scl osed i nformation i npeached the State’s case.

8®Even the | ead prosecutor at trial acknow edged in his
testinmony that defense counsel could have used the undi scl osed
information to rebut the State’'s contention that the | ead
particle gun residue on M. Ri echmann canme fromreaching his
hand protectively at the muzzle of the gun instead of the
br each.
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Judge Bagley failed to mention the nondisclosure in his
order denying relief. Wthout nentioning this Brady
vi ol ation, Judge Bagley did not conduct the requisite
eval uation of the cunul ative effect of withheld favorable
evi dence.

c. Police reports of Detective Hanl on

Three police reports of Detective Hanl on were not
di sclosed to the defense. These reports showed that the
State’s expert, upon his exanm nation of the rental car, found
that “the passenger wi ndow was no nore than six inches from
being fully closed at the tine of the shooting,” not the 3 to
3 and a half inches he testified to at deposition and tri al
(PC-R Def. Ex. HHH).® Thus, these reports contained
potential inpeachnent.

Di Gregory acknowl edged at the 1996 evidentiary hearing
that there were deletions fromthe police reports, but he did
not know who nmade them -- hinmself, Ms. Sreenan or soneone at
his direction. He agreed that the police reports contradicted
each other (PC-R 5477, 5482, 5483). The redactions kept
def ense counsel from know ng about the internal

i nconsi stencies in the forensic blood work and the faulty

8The sanme six-inch neasurenent taken by the state
serol ogi st was repeated in two other w thheld police reports.
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conclusions testified to by state’s wi tnesses.

Wil e Judge Gold did not find that the nondi scl osures
under m ned confidence in the outcone in 1996, an eval uation of
the cunul ative effect of all the nondisclosures in 2002 should
have i ncluded consideration of the undi sclosed police reports
aut hored by Hanl on. However, Judge Bagley failed to nention,
| et al one consider, these undi sclosed police reports in his
order denying relief.

d. 1996 evidence regardi ng Smykowski
At the 1996 evidentiary hearing, D G egory was confronted
with a letter he wote to the U S. Parole Conm ssion noting
t hat Snykowski was “instrunmental” in achieving M. Ri echmann’s
“guilty verdict and recommendati on of death in the electric
chair.” He wrote that Snykowski’'s “testinony was crucia
because the case against M. Ri echmann was circunstantial.”
The letter concl uded:
| urge you in the strongest possible ternms to give
hin!the ut nost consideration at his next parole
revi ew.

(PC-R. Defense Exhibit CC).

In 1996, Di Gregory testified:

A. ... Wat |I'’msaying is that I don’t know when
| wote - - when | got the notion to wite the
letter. It is clear that | wote it after the trial
was over.
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Q Well, is it equally clear that you
contenplated witing it during the course of the
trial?

A Sur e.

(PC-R 5490 ).

Di Gegory identified his handwitten notes of his neeting
with Robert Stitzer, the man who i ntroduced Snykowski to the
prosecution (PC-R Def. Ex. DD). The notes contained a
mysterious entry. Collateral counsel opined that the notes
said, “Reno to communicate with magi strate to have him
reward.” The prosecutors at the 1996 evidentiary hearing
suggested the notes said, “magistrate to have himremand.”

Di Gregory testified that the notes were his and said, “Reno to

communi cate with nmagi strate to have himremain” (PC-R 5461).°%

Di Gregory said the note referred to Stitzer, but Stitzer did

not have a problemw th being transported, while Snykowski

did. Snyknowski wanted to stay close to his young daughter.
The notation directly above the sentence referring to

“Reno” sai d:

—\Walter may be hostile because he’s been shipped to

®Di Gregory gave this testinony despite the obvious “d”
witten on the end of the word “reward.” Even to the
untrai ned eye conparing Di Gegory’s handwiting with the note
he acknow edged witing, the “d” is witten the sane every
time (PC-R Def. Ex. DD).
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Eglin.?®

—Fraud charges are what brought Walter here.
(PC-R Def. Ex. DD)

Di Gregory insisted that he “never spoke to Janet Reno
about anybody remai ni ng anywhere.” However, the notes were
not disclosed to trial counsel. Certainly, the information is
evidence that is favorable to M. Ri echmann, whether it is a
recording of a prom sed reward, or a rem nder to arrange for a
witness to be remanded or remain in Mam . The note reflected
the power that Di G egory w elded that could be used to dole

out favors to w tnesses. 0

8The significance of M. Smykowski’s hostility about
bei ng sent to Eglin does not becone apparent until M.
Ri echmann | earned that he had been taken out of custody to
visit his daughter and that he was worried about her welfare.
M. Snykowski was upset at being taken away from his daughter.

“Whil e denying relief in 1996, Judge Gol d stated:

Regardi ng the Snmykowski matter, there is express
testinmony at trial regarding the possibility of the
prosecutor witing a letter to the federal parole
authorities on his behalf (R 4097, 4135-36) as well
as defense counsel’s argunent to the jury about it
(R. 5170). At the post conviction hearing, both
prosecutors testified that there was no deal wth
M. Snykowski. Gven that the newly discovered
evidence with respect to M. Snykowski is only of an
i npeachi ng nature, and not evidence of any false
statenent, it presents no basis for relief.
WIlliamson v. Dugger, 651 So. 2d 84 (Fla. 1994),
cert. denied, 116 S. Ct. 146; Lighbourne [sic] V.
State, 644 So. 2d 54 (Fla. 1994), cert denied, 115

98



Judge Bagl ey did not consider this undisclosed note nor
eval uate the cumul ative effect of the notes with the other

favorable information withheld from M. Riechmann’s attorneys.

e. O her undisclosed evidence presented in 1996

At the 1996 hearing, M. Ri echmann presented
evi dence that the M am Beach Police Department and the
prosecutors w thheld significant excul patory evidence. At
that hearing, it was established that trial counsel did not
receive the follow ng:

1. An Oct ober 27, 1987 police report which corroborated
M. Riechmann’s story was never provided to defense
counsel. The report indicated that the couple dined
and drank for several hours at the “Jardin
Brazilian” restaurant where O ficers Aprile and
Marcus interviewed the waiter. (PC-R, Def. Ex.
DDD). The withheld report indicated that the couple

S. C. 1406. Finally, it would probably not produce
an acquittal or retrial.

(PC-R. 6064) (enphasi s added). However, the evidence presented
in 2002 renders Judge Gol d’ s anal ysis erroneous because the
State had yet to disclose all of the favorable information in
its possession.

The State is under a continuing obligation to disclose
any excul patory evidence, even in post-conviction. Johnson v.

Butterworth, 713 So. 2d 985, 987 (Fla. 1998); see also Roberts

v. Butterworth, 668 So. 2d 580 (Fla. 1996)(finding that Brady
obligation continues in post-conviction). In Ventura v.
State, 673 So. 2d 479, 486 (Fla. 1996), this Court said, “The
State cannot fail to furnish relevant information and then
argue that the claimneed not be heard on its nerits because
of an asserted procedural default that was caused by the
State's failure to act.”
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appeared to be vacationing tourists “in a good nood”
and in “good spirits” (PC-R 104). The couple drank
“six drinks each” of rum vodka, gin and Amaretto.”
They appeared “intoxicated.”

Police reports describing M. Ri echmann’s conduct
after he flagged down a police officer were

wi t hhel d. These reports indicated that M.

Ri echmann, in broken English had frantically tried
to describe to police what had happened to his
girlfriend. According to these police reports, M.

Ri echmann was visibly “distraught,” “upset,”
“sobbing,” “dejected,” “enotionally upset,”
“hysterical,” “crying and holding his face,” “wth
tears com ng out of his eyes,” “snelling of

al cohol.” “He obviously had been through a terrible

experience.” (PC-R 4565, 4575).

A nyriad of photographs taken by crinme scene
technicians of the rental car were not disclosed.
However, nost of the critical photographs of the
driver’s seat, interior of the trunk and interior
roof of the car have gone m ssing and have never
been given to the defense. (R 1661-63; 2614-16;
3433- 35).

Al so undi scl osed was the 10/28/87 report of O ficer
Psaltides, three days after the crinme, indicating
that Ms. Kischnick’s father had reported that the
coupl e had known each other for about “15 years and
that their relationship was good. He had no harsh
comments about M. Riechmann” (PC-R., Def. Ex. KK).

Judge Bagley in denying relief failed to consider these

failures to disclose and to evaluate the cunul ati ve effect of

of the Brady/ G glio violations.

C. The Circuit Court Msstated and M sapplied the Law

G ven that there is favorabl e evidence that was in the

State’ s possession and that was not provided to the defense,
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and given that uncorrected false and m sl eadi ng testi nony was
presented before the jury, the only issue is whether Judge
Bagl ey properly evaluated the various identified due process
violations. It is clear that he did not: he conducted no
cunul ative analysis of the Brady violations established in
1996, he conducted no real cunulative analysis of the Brady
viol ati ons established in 2002,°% and he could not consider
cunul atively those matters that he excluded from presentation
t hrough his rulings. The circuit court entirely failed to
conduct any cunul ative analysis of the prejudice prong of the
Brady standard. When curnul ative consideration is given to al
of the State’s due process violations, confidence is

underm ned in the outconme of M. Riechmann's trial.® The

State’s case was weak to begin with; the evidence against M.

“The one sentence at the end of the order providing lip
service to cunul ative analysis is not adequate as a matter of
| aw. Judge Bagl ey’s acceptance of the State’s argunent that
Veski’s testinony “has absolutely positively no rel evance to
the clains that Your Honor has granted an evidentiary hearing
on” (Supp. PC-R2. 144) could not nore clearly denonstrate that
nei t her Judge Bagley nor the State understood what a
cunul ati ve anal ysis entails.

“The requisite cunul ati ve anal ysis requires that
consi deration be given to newly discovered evidence of
i nnocence, along with the Brady/G glio material. Here, that
entails considering the testinony of Doreen Bezner in 2002.
She testified that she observed the shooting and that it
occurred in the course of a drug deal gone bad.
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Ri echmann was not strong.® An indictnent could not be
obt ai ned wi t hout Snykowski, and the State has conceded t hat
Snykowski was crucial to the conviction. For a case to rest
on the testinony of a confidence man, convicted of 17 counts
of federal fraud, speaks loudly. G ven the nature of the

wi t hhel d evi dence and the uncorrected fal se testinony, due

process demands that M. Riechmann be granted a new trial.

ARGUVMENT V

NEWLY- DI SCOVERED EVI DENCE SHOWS THAT MR
RI ECHVANN | S | NNOCENT

Newl y- di scovered evi dence of innocence warrants a new
trial where it establishes that had the jury known of the new
evidence it probably would have found a reasonabl e doubt as to

the defendant’s guilt and thus acquitted. Jones v. State, 591

So. 2d 911 (Fla. 1991). Here, the new evidence of innocence
eval uated cunul atively with the other evidence presented at
the 1996 and 2002 evidentiary hearing establishes that
confidence is undermned in the guilty verdict. State v.
Gunsby, 670 So. 2d 923 (Fla. 1995). M. Riechmann’s

convi cti on cannot st and.

“Even Ms. Sreenan adnitted on a national television
program that “Kevin [Di Gregory] and | pretty nuch felt we had
| ost the case” (PC-R 238).
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A Doreen Bezner

Doreen Bezner was not | ocated by defense counsel until
early 2002 (PC-R2. 1745). Ms. Bezner lived with a pinmp and
drug deal er, Mark Gray, in Cctober of 1987, at the tinme the
crime (PC-R2. 1640). Mark Gray sold drugs on Bi scayne
Boul evard in Mam . She renmenbered it was Cctober, 1987,
because it was shortly after she had |left her kids and noved
to Mam (PC-R2. 1641, 1652).

Ms. Bezner testified that she saw M. Ri echmann and Ms.
Ki schnick on the day of the incident at a Denny’ s Restaurant
at 79t" and the expressway. They were neeting Mark G ay (PC
R2. 1643). She described Ms. Kischnick as “blond” with a “l ot
of gold” [jewelry] and a “nice ass.”(PC-R2. 1643). M.
Ri echmann’s hair was a “bleach kind of job” (PC-R2. 1653).
Ms. Bezner saw the wonan get out of the car and talk to G ay,
but she was not privy to the conversation because she was not
all owed to be involved with Gray’ s business (PC-R2. 1649).
She assuned they were discussing a heroin deal because G ay
sol d heroin, but she did not know what was said (PC-R2. 1646).
After the neeting, Gray told her that they, Mark and Doreen,
“didn’t have to work no nore.” (PC-R2. 1654).

On the evening of the nurder, Ms. Bezner saw the sane two

peopl e she had seen earlier. They drove a car to 62" and
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Bi scayne Bl vd; Gray was expecting them (PC-R2. 1654). Mks.
Bezner and Gray had gone to the “dope hole” to met the two
people. \When the two people arrived, Gray and Ms. Bezner were
waiting for them (PC-R2. 1655). Ms. Bezner was doing crack
cocai ne near the bushes as they waited (PC-R2. 1657). M.
Ri echmann was driving. Ms. Bezner was 10-15 feet away (PC-R2.
1642). She saw that Ms. Kischnick had “a | ot of gold on her
neck” (PC-R2. 1645).
Gray held up his hands indicating for the car to stop
(PC-R2. 1646). As the car stopped, two “gits” (a termfor two
young bl ack males) ran up to each side of the car and shot
into it (PC-R2. 1641). The driver immediately “took off” (PC-
R2. 1641). Gay did not shoot into the car and just stood
still like he was in “shock” (PC-R2. 1658). Ms. Bezner said
she did not know the “gits” who shot into the car (PC-R2.
1647) .
Q [By Ms. Backhus] Wen you saw this car drive up,
was there enough time for anyone to get out of the
car, fire a shot, and get back into the car?
A. | don’t even think they can even put it in park.
As soon as they pulled up it happened. It was |ike
they were expecting it. It was |like a set up gone
wr ong.

(PC-R2. 1647)[enphasi s added].

Ms. Bezner described the “gits” as “all the same” com ng
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into the area to do robberies (PC-R2. 1646). She identified
pi ctures of M. Riechmann and Ms. Kischnick as they appeared
on the night of the crinme (PC-R2. 1644-1645; Def. Ex. F).

Ms. Bezner testified that after w tnessing the shooting,
she was quickly taken to a notel room by Gray (PC-R2. 1648).
She said Gray “just snapped.” He becane abusive and crazy
because sonet hi ng had happened at his “dope hole.” (PC-R2.
1649). He acted “scared for sone reason” as if sonmething else
went wrong (PC-R2. 1647). She remained in the notel room for
a week, and was told not to | eave. Gray brought tricks to her
in the notel room (PC-R2. 1649). \When she found an
opportunity, Ms. Bezner ran back to the streets and away from
Gray’ s abuse (PC-R2. 1648). She was afraid of Gray and
repercussions fromhimif she told her story (PC-R2. 1649).
Every time she left him Gay would find her (PC-R2. 1650).
He did not allow her to speak with his business associ at es,
who were ot her people involved in the robbery and nurder (PC-
R2. 1650). She and Gray did not return to the dope hole after
the incident (PC-R 1649).

Ms. Bezner described Gray as 5 9" tall with black hair
and brown eyes (PC-R2. 1649). Four or five years ago in 1998,
a “deal went wong” and his knee cap was “shot out.” (PC R2.

1649). She had known Gray for eight or nine years and he has
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been her pinp on Bi scayne Boul evard, but not ever again in the
“dope hole”(PC-R2. 1651). Gray is now in a wheelchair (PC-
R2. 1649) .

Ms. Bezner admitted to being a crack addict, but she said
that did not affect her ability to observe. She acknow edged
t hat she had 10 or 11 prior convictions, nostly for
solicitation of prostitution (PC-R2.1661). At first, she
testified that the convictions were felonies and then when
presented with a copy of her crimnal history, she had
difficulty reading the printout, said they were m sdenmeanors.
She then changed her testinony again and said they were
felonies (PC-R2. 1658-59; 1661). The judge accepted her
answer (PC-R2. 1662). M. Riechmann attenpted to nove the
printout of Ms. Bezner’'s crimnal history into evidence
because she m sunderstood the printout. The State, however,
objected to admtting it into evidence. The court refused to
allow Ms. Bezner’s crimnal record to be admtted into
evi dence, though it clearly reflected that Ms. Bezner’s
convi ctions were non-viol ent nm sdenmeanors for prostitution and
trespass (PC-R 1662-63).

Even though Ms. Bezner could not give a precise date or
time that the crime occurred, she said it was sonething that

“sticks in the head. 1It’s not |ike an everyday event” (PC-R2.
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1648 ).
B. Donal d Hugh Wi ans

Donald Wlliams lived in the area of Biscayne Blvd. and
63’9 Street in October, 1987 (PC-R2. 1627). He frequented
various bars in the neighborhood. He knew Mark Dugan in 1987
and the areas he frequented (PC-R2. 1630). He described Dugan
as a “black mal e, about 5'9", about 165 pounds (PC-R2. 1630).

Wl liams heard that “sonething had happened” near
Bi scayne and 63’9 street area (PC-R2. 1627-28). The State
obj ected to the hearsay response. As a result, M. Ri echmann
proffered that WIllianms overheard custoners at the bar joking
and tal king about a failed robbery in which someone was kill ed
wi t hout getting anything for it. Everybody talked about the
failed robbery for about a week after it occurred (PC R2.
1628) .

On cross exam nation, the prosecution asked WIlIlians
about what he had overheard at the bar (PC-R2. 1632).
WIllianms said the people in the bar did not say who had
comm tted the murder.

W Illiams knew that Dugan is no longer in the area (PC-R2.
1630). He did not know him by any other nane besi des Mark.
He knew that Dugan was in a wheel chair because one of his

knees was shot off (PC-R2. 1630). He knew Doreen Bezner and
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knew t hat she had been Mark Dugen’s girlfriend (PC-R2. 1631).°%

WIllians testified that he had not been contacted before
2002 (PC-R2. 1629). WIllianms admtted to having a substance-
abuse probl em and had undergone in-patient treatnment for
subst ance abuse (PC-R2. 1634).

C. Circuit Court’s Faulty Analysis

At the end of WIlliams’ testinony, defense counsel
attempted to proffer WIlianms’ deposition taken by the
prosecution two days earlier (PC-R2. 1638). The State
obj ected and the court refused to permt a proffer:

MS5. BACKHUS: So | can't proffer it?

THE COURT: | think | already heard the questions I
need to hear fromthe testinony that’s been
elicited, and your cross exam nation, redirect. |

made nmy notes. | don’'t need it. Thank you.

(PC-R2. 1638). 9%

“Wllianms knew Doreen’s boyfriend as Mark Dugen, while
she testified that she knew himas Mark Gray. It is hardly
surprising that a drug deal er/pinmp would use different nanes
in order to elude | aw enforcenent.

®After Judge Bagley rendered his opinion denying relief,
M. Riechmann received information fromthe prosecution that
Judge Bagley had attenpted to get the depositions of M.
Bezner and M. WIllianms by calling the State Attorney’s
O fice, even though the depositions were not admtted into
evidence (Supp. PC-R2.75-82). M. R echmann i mediately filed
a Motion to Get the Facts in order to determ ne whether ex
parte contact had occurred between the prosecution and the
judge (Supp. PC-R2. 75-82). M. Riechmann then filed a Mtion
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In his order, Judge Bagley found that had the jury heard
the testinony of Doreen Bezner and Donald WIllians it probably
woul d not have acquitted M. Riechmann at trial (PC- R2.
1132).° However, he never engaged in the cunul ative anal ysis
that is required for a newly di scovered evidence claim
Gunsby. ¥

Judge Bagley did say that Ms. Bezner’'s testinmony was
inconsistent with the descriptions of Ms. Kischnick and M.

Ri echmann, the trial testinmony of M. Ri echmann and the
evi dence presented at the two evidentiary hearings (PC R2.
1132). These statenments are w ong.

Ms. Bezner identified in open court the actual
phot ographs of both Ms. Kiscnick and M. Rei chmann (PC-R2.
Def. Ex. F). She could not identify M. Ri echmann in open

court which is not unusual in that fourteen years have passed

to Disqualify the Judge which was denied (Supp. PC-R2.83-88).

%Judge Bagley referred to the fact that Ms. Bezner and
M. WIlians were drug users who had been convicted of non-
violent crimes to discount the veracity of their statenents
(PC-R2. 1130-32). At trial, however, jurors were urged by
prosecutors to believe Walter Snykowski, a federal inmate who
had been convicted of seventeen (17) counts of fraud (which is
a crinme involving dishonesty) and had a clear notive to lie
(R. 5083-5088).

“Judge Bagley did find that counsel had been diligent and
coul d not have previously found Doreen Bezner and Donal d
Wllians (PC-R2. 1131).
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since the crine. The photograph of M. Ri echmann that Ms.
Bezner identified as being the man she saw on the night of the
crime shows M. Riechmann with long hair and is a photograph
fromshortly before the crime; now M. Ri echmann has short
hair and is older (PC-R2. Def. Ex. F). M. Riechmann’s hair
in the photograph was a “bleach job” (R 269, State’'s Ex. 11).
His hair is not bleached now. The photograph of M. Kischnick
that Ms. Bezner identified as being the woman she saw shows a
woman with blond hair just as she described (PC-R2. Def. EX.
F). Further, the crinme scene photographs admtted at trial
show Ms. Kischnick with blond hair and gold jewelry as Ms.
Bezner stated in her testinmony (R 279-278). Thus, the judge’s
fact finding that Ms. Bezner’s descriptions of M. Kischnick
and M. Riechmann are enpirically inaccurate is sinply wong.
As to Ms. Bezner’s testinony being inconsistent with M.
Ri echmann’ s testinony, the judge overl ooked the fact the jury
rejected M. Riechmann’s testinony as fal se. Moreover, Jones
v. State contains no requirenent that newy discovered
evi dence nmust be consistent with all of the defendant’s
statenments and testinmony. The issue is whether her testinony,
along with a cumul ative analysis of the other evidence
presented by M. Ri echmann, woul d “probably” cause a jury to

have enough reasonabl e doubt to acquit. See, Jones; Gunsby.
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Proper evaluation of the evidence shows that Ms. Bezner’s
testinony is consistent with the discussion in a police report
regardi ng “Kool” and his being overheard braggi ng about
ri pping off and wasti ng sonmeone.
D. Concl usi on

Ms. Bezner testified about what really happened that
ni ght. She was there as a prostitute with her pinp and a drug
addi ct. Her testinmony was straight-forward and honest about
herself and the life she led. Her testinony illum nated the
case and the unexpl ai ned made sense. Had the jury heard her
testify in conjunction with the undisclosed Brady material,
di sclosure of Sreenan’s efforts to pressure witnesses into
giving false testinony, and the acknow edgnent and correction
of the false testinony of Snykowski, it undoubtedly would have
acquitted M. Riechmann; at the very |east confidence is
underm ned in the guilty verdict.

The issue is not whether this Court believes the
w t nesses, but whether the jury probably woul d have acquitted
when considering the curmul ative effect of the testinmony from
the witnesses presented in these collateral proceedings.

Light v. State, 796 So. 2d 610, 617 (Fla. 2m DCA 2001).

CONCLUSI ON

The foregoing authorities, the trial record, evidentiary
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hearing testinony in 1996 and 2002, in conjunction with the
al l egations on which M. R echmann did not get a full and fair
hearing, show that a newtrial is warranted. Accordingly, M.
Ri echmann requests that his conviction be vacated and/ or any
other relief which this Court nay deem just and proper.
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