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STATEMENT OF CASE AND FACTS

Def endant was charged by indictnent filed on January 27,
1988, in the Eleventh Judicial Crcuit of Florida, case no. 87-
42355, with (1) the first-degree preneditated nurder of Kersten
Kischnick with a firearm and (2) the use of a firearmin the
conmission of a felony. (DAR 3).! The crimes were alleged to
have been commtted on COctober 25, 1987. (DAR. 3) After he was
convicted and sentenced to death, Defendant appealed to this

Court, which affirned, R echmann v. State, 581 So. 2d 133, 141
(Fla. 1991), finding the follow ng facts:

Ri echmann and Kischnick, “life conpanions” of
thirteen years, were German citizens and residents who
came to Florida in early COctober 1987. Kischnick was
shot to death in Mam Beach on Cctober 25, while she
sat in the passenger seat of an autonobile that had
been rented and driven by Riechmann. The state’s
theory at trial was that Kischnick was a prostitute,
Ri echmann was her pinp supported by her incone, and
when she decided to quit prostitution, he killed her
to recover i nsurance proceeds. Rel yi ng on
circunstantial evidence, the state sought to prove
that Ri echmann stood outside the passenger side of the
car and fired a single fatal shot through the
partially open passenger-si de Wi ndow, striking
Ki schnick above the right ear. Ri echmann  has
consistently denied conmtting the crine, asserting
that a stranger shot Kischnick when they stopped the
car sonewhere in Mam to ask for directions.

Testinony at trial established that as early as

! The ternms “DAR " and “DAT.” will be used to refer to the record
and transcript prepared on direct appeal in R echmann v. State,
Florida Suprenme Court case no. SC73,492. The ternms “PCR” and
“PCT.” refer to the record and transcript prepared on appeal
from Petitioner’s first post conviction notion, State v.
Ri echmann, Florida Suprenme Court Case no. SC89, 564.
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the sunmmer of 1986 Kischnick becanme too sick to work
and wanted to quit prostitution. In the nonths
i mredi ately prior to the nurder Ki schnick and
Ri echmann were not getting along, and Ri echmann was
often verbal ly abusive toward Kischnick

After arriving in Mam from Germany, Ri echmann
rented an autonobile with his Diner’s Cub card, which
automatically insured the passengers for double
indemmity in the event of accidental death. On the
evening of Cctober 25, Ri echmann drove around the
Mam area with Kischnick in the passenger seat. At
sonme point that evening, Kischnick was shot.

The evidence at trial included a series of
statenments Ri echmann made to police during the hours
and days that immediately followed the nurder.

Ri echmann, who spoke broken English, made his first
statenment during the investigation at the scene on
Cctober 25. He told officers that when he stopped to
ask directions from a black nman, he sensed danger and
suddenly heard an explosion. Realizing that the nan
had shot Kischnick, he accelerated the car and drove
around Mam in a panic |looking for help. Finally, he
spotted Oficer Reid and pulled over. R echmann nade
subsequent statenents to officers at the police
station, during “drive-arounds” when attenpting to
hel p police find the location of the shooting, and on
the telephone. In each pretrial statenent R echmann
told virtually the sane story, but he was unable to
recall details of the shooting or where it took place.
Ri echmann also told officers that he had not fired a
gun on the day of Kischnick’s nurder.

In his trial testinony, R echmann gave a nore
detailed account. R echmann testified that he and
Ki schni ck had been touring in their car, intending to
vi deot ape sonme of the Mam sights. They got |ost and
asked a stranger for directions. Wen R echmann
realized they were close to their destination, he
unbuckled his seat belt, reached behind him and
grabbed a video canera, apparently getting prepared to
use it. He said he put the canera on Kischnick’s |ap
and was in the process of handing her purse to her so
she could tip the stranger when he saw the stranger
reach behind him Feeling threatened, R echmann said
he “hit the gas pedal” and stretched out his right arm
in a “protective manner,” with his palmfacing outward
in front of him Instantly he heard an explosion,

2



accelerated the car, and saw Kischnick slunp over.
After the shooting he began |ooking for help, driving
as many as ten to fifteen mles before he hailed
O ficer Reid to get assistance.

Wi | e questioning Ri echmann at the scene, police
“swabbed” his hands for gunpowder residue. An expert
for the state, CGopinath Rao, testified that numerous
particles typically found in gunpowder residue were
di scovered in the swab of Riechmann’s hand. Based on
the nunber and nature of the particles, Rao concl uded
that there is a reasonable scientific probability that
Ri echmann had fired a gun. Rao also said he would not
have expected to find the sanme type and nunber of
particles on R echmann’s hands if R echmann had nerely
sat in the driver’'s seat while sonebody else fired a
shot from outside the passenger-side wi ndow An expert
for the defense, Vincent P. Guinn, testified that the
particles of gunpowder residue found on Riechmann’s
hand proved only that Ri echmann was in the vicinity of
a gun when it was fired--not that he actually fired a
gun--and that Rao’'s opinion was not scientifically
support ed.

In Riechmann’s notel room police found three
handguns and forty Wnchester silver-tipped, 110-
grain, .38-caliber-special rounds of amunition in a
fifty-shell box. An expert firearns exam ner testified
that those bullets were the sanme type that killed
Ki schni ck, although none of the weapons found in the
room were used to murder Kischnick. The expert also
testified that the bullet that killed Kischnick could
have been fired from any of three nmkes of guns
Ri echmann owned two of those three nakes of weapons.

The state also presented testinony about the
blood found in the car and on Ri echmann’s cl ot hes.
Serol ogi st David Rhodes testified that high-velocity
bl ood splatter found on the driver-side door inside
the car could not have gotten there if the driver’s
seat was occupied in a normal driving position when
the shot was fired from outside the passenger-side
wi ndow The pattern of blood found on a blanket that
had been folded in the driver’'s seat was consistent
with high-velocity blood splatter and aspirated bl ood,
rather than other ki nds of bl ood stai ns, t he
serologist said. Blood splatter was found on the
steering wheel, but none was found on Ri echmann’s seat
bel t or on the back of the driver’s seat.



R echmann v.

post

Additionally, Ri echmann had bl ood stains, rather than
bl ood splatter, on his clothing. Rhodes testified that
had R echmann been sitting in the driver’s seat during
t he shooting, his clothes would have shown evi dence of
bl ood splatter rather than just the blood stains that
wer e found.

Evi dence seized by German authorities and brought
back to the United States included nunmerous docunents.
Among them were insurance papers revealing that
bet ween approximtely 1978 and 1985, R echmann had
beconme the beneficiary of several German insurance
policies on Kischnick, totalling nore than $961, 000 in
the event of her accidental death. Under all the
policies nurder was considered an accidental death.
German docunents also showed that on June 9, 1987,
Ri echmann and Kischnick filed reciprocal wills in a
CGerman court designating each other as “sole heir” of
their respective estates.

A fellow inmate of Riechmann, Walter Synkowski
testified that while incarcerated pending trial
Ri echmann was pleased with the prospect of becom ng
rich from the proceeds of the insurance policies and
Ki schnick’s will.

The jury found Ri echmann guilty of first-degree
murder and unlawful possession of a firearm while
engaged in a crimnal offense. No evidence was
presented in the penalty phase, and the jury
reconmmended death by a nine-to-three vote. The court
found the nmurder was commtted for pecuniary gain, and
was cold, «calculated, and preneditated w thout any
pretense of legal or noral justification. Although
Ri echmann presented no mtigating evidence, the tria
court found as a nonstatutory mtigating circunstance
that people in Germany who know Ri echnmann told police
they consider him to be a “good person.” The trial
court inposed the sentence of death, concluding that
“[t]he aggravating circunstances far outweigh the
nonstatutory mtigating circunmstance.”

State, 581 So. 2d at 135-37 (footnotes omtted).

On Septenber 30, 1994, Defendant filed his first notion for

conviction relief. In the notion, Defendant raised clains

regarding newly discovered eyewitnesses and alleged

4
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violations. (PCR 148-72, 219-315)

On November 3, 1995, the post-conviction court granted an
evidentiary hearing on every claim Defendant requested. (PCR
2146-51, 2154A) The hearing was conducted on May 13-17, June 11,
and July 17-19, 1996. (PCT. 197)

After oral and witten argunent of counsel, (PCT. 1895-
1958, PCR 5883-5999, 6000-6024), the lower court entered an
exhaustive, 56-page order on Novenber 4, 1996, rejecting all of
the guilt phase clains. (PCR 6025-79) The trial court did grant
Def endant sentencing relief because the State wote the
sentenci ng order and counsel was ineffective at sentence. I|d.

Def endant appeal ed the denial of his guilt phase clains to
this Court, raising 8 issues, including newy discovered
evidence and Brady clainms. State v. Riechmann, 777 So. 2d 342,
348 n.6 (Fla. 2000). This Court affirmed the denial of the
notion for  post conviction relief, including the newy
di scovered evidence and Brady clains. State v. Ri echmann, 777
So. 2d 342, 358-63 (Fla. 2000).

On June 3, 1997, before the record on appeal from the
denial of the first notion for post conviction relief had been
prepared, Defendant noved to relinquish jurisdiction. Defendant
sought to present a claimthat the State had pressured Hillard

Veski to give a false statenment about the Ilocation of the



bl anket and flash light in the car when he inventoried the car
days after the crine. After the State pointed out that Veski did
not testify at trial, that evidence regarding the flashlight was
not presented at trial and that the position of the blanket at
the tine of the crine was confirnmed by crinme scene photographs,
the testinony of the crime scene personnel and Defendant’s own
testinony, the Court refused to relinquish jurisdiction.

On Novenber 30, 1999, Defendant filed a second notion for
post conviction relief, raising 2 clains:

l.
NEWY DI SCOVERED EVI DENCE SHOANS THAT [DEFENDANT] IS
| NNOCENT.
1.

THE CUMULATI VE EFFECT OF THE NEW.Y- DI SCOVERED EVI DENCE

WARRANTS A NEW TRI AL.
(R 22-58)2 The newy discovered evidence referred to in the
nmotion was an alleged confession by Mark Dugan that was
al | egedly nade on August 25, 1998. (R 50)

Because this matter was pending on appeal from the deni al
of the first notion for post conviction relief at that tine,
Def endant noved this Court to relinquish jurisdiction for this

motion to be heard. (R 121) This Court denied the notion to

relinquish jurisdiction

2 The synbols “R” and “SR” will refer to the record on appea
and suppl enent al record on appeal in this proceeding,
respectively.



On April 4, 2001, after jurisdiction had returned to the
| ower court, the lower court held a status conference and agreed
to consider the second notion for post conviction relief before
proceeding to resentencing. (R 1234- 37) Def endant al so
indicated that he would like to investigate a letter the State
had informed himit had received. (R 1237-38) The |ower court
ordered the State to find the letter and disclose it and set a
Huff hearing date for April 27, 2001. (R 1238-40)

On April 19, 2001, the State filed a response to the
motion. (R 125-44) The State asserted that Defendant had not
sufficiently alleged due diligence and that Defendant had not
alleged that he had nonhearsay evidence of the alleged
confession to present at an evidentiary hearing. |d.

On May 24, 2001, Defendant filed a notion to depose Deborah
Schaefer, Catherine Vogel, Charles Rosales and Halina Snykowska
regarding a letter M. Schaefer had witten to M. Vogel
concerning a reward for which her father M. Snykowski had
clainmed to be eligible because the State lost its copy of he
letter after it disclosed its on June 5, 2000 and Defendant
wished to verify that the replacenent copy the State had
di scl osed was an actual copy of the original letter and to
investigate the content of the letter further. (R 145-52)

At a status hearing on July 11, 2001, Defendant noted that



he was seeking letters rogatory to depose Ms. Snykowska but that
it would take four to six nonths to do so. (R 1247-53) At the
next status hearing on August 21, 2001, Defendant requested
additional tinme to investigate even though he had the letter,
had deposed Ms. Schaefer and had spoken to M. Snykowska. (R
1258-65) The I|ower court gave Defendant wuntil Septenber 19,
2001, to file any anendnents and set a Huff hearing for October

19, 2001. Id.

On Septenber 14, 2001, Defendant filed an anended second
notion for post conviction relief containing five clains:

l.
NEWY DI SCOVERED EVI DENCE SHOAS THAT [DEFENDANT] IS
| NNOCENT.

1.
THE CUMULATI VE EFFECT OF THE NEWY DI SCOVERED EVI DENCE
WARRANTS A NEW TRI AL.

(I

THE STATE DELI BERATELY W THHELD MATERI AL EXCULPATORY
EVI DENCE AND KNOW NGLY USED FALSE EVI DENCE TO DECEI VE
THE COURT AND THE JURY. NEWY DI SCOVERED EVI DENCE
SHOWS THAT PROSECUTORI AL M SCONDUCT PREVENTED
[ DEFENDANT] FROM RECEIVING DUE PROCESS AND A FAIR
TRIAL IN VIOCLATION OF THE EIGHTH AND FOURTEENTH
AMVENDMENTS TO THE UNTED STATES CONSTI TUTI ON  AND
CORRESPONDI NG PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON.

| V.
LAW ENFORCEMENT'S CONDUCT IN TH' S CASE WAS SO
OUTRAGEQUS THAT | T DEPRI VED [ DEFENDANT] OF DUE PROCESS
AND SHOULD HAVE BARRED THE GOVERNMENT FROM | NVOKI NG
JUDI Cl AL PROCESS TO OBTAIN A CONVICTI ON AGAINST H M
[ DEFENDANT] IS ENTITLED TO HAVE HIS CONVICTION AS TO
QU LT PHASE VACATED AND HI S CASE DI SM SSED.



V.
[ DEFENDANT] IS ENTITLED TO DNA TESTING OF THE
PRESUMPTI VE BLOOD EVI DENCE.

VI .

[ DEFENDANT] 1S BEING DENIED H'S RIGHTS TO DUE PROCESS

AND EQUAL PROTECTI ON AS GUARANTEED BY THE EI GHTH AND

FOURTEENTH AVENDVENTS TO THE UNI TED STATES

CONSTI TUTI ON  AND THE CORRESPONDI NG PROVI SIONS OF THE

FLORI DA CONSTI TUTI ON BECAUSE ACCESS TO THE FILES AND

RECORDS PERTAINING TO [ DEFENDANT' S] CASE IN THE

POSSESSION  OF CERTAIN STATE AGENCIES HAVE BEEN

W THHELD IN VIOLATION OF FLA. R CRIM P. 3.852; AND

CHAPTER 119, FLA. STAT.

(SR. 2-74) The newly discovered evidence claim was again
predicated on predicated on the alleged confession by “Mrk
Dugan.” (SR 28-36) Caimlll was based upon an affidavit from
Snykowski and information from Snykowski’s w fe and daughter
that Snykowski had clainmed to have been told that he would
receive insurance proceeds associated with this case. (SR 41-
57) daimlV reiterated clains that had been raised and rejected
during prior proceeding and the Veski claim (SR 58-67)

The State filed a response to this notion, asserting that
al | of the <clainms were procedurally barred and legally
insufficient. (R 319-78) The State specifically plead that
since this was a successive notion for post conviction relief,
Def endant woul d need to plead and prove that all of the clains
had been raised within one year of when the basis for the claim

was known or could have beconme known through an exercise of due

diligence. Id.



At the Huff hearing, Defendant asserted that he had raised
Claims | and Il as quickly as possible and that Cdaim IV was
based on information that had been previously avail able but was
being plead so that it could be considered cunulatively. (R
1279-92) Regarding O f. Veski, Defendant proffered that he would
testify that he had been pressured to testify regardi ng where he
found a flashlight. (R 1289) After a Huff hearing, the | ower
court granted Defendant an evidentiary hearing on two clains:
Claim | (regarding the alleged confession of Mark Dugan) and
Claim 11l (regarding the alleged Brady violation regarding
Wal ter Snykowski). (R 1481, 1483)

On Novenber 28, 2001, the State specifically requested
| eave to depose “Mark Dugan” Snykowski and identifying
i nformation regarding Dugan. 1d. At the hearing on the notion,
Def endant indicated that he did not know where Dugan or
Snykowski were. (R 1491) The Court granted the State |eave to
depose Dugan and Snykowski and ordered Defendant to provide
Wi tness addresses as they becane available and to provide
identifying information regarding Dugan. (R 1492, 1496) On
April 4, 2002, Defendant filed an anended witness |ist, which
did not provide an address or phone nunmber for Snykowski. (R
485- 88)

On January 28, 2002, Defendant filed a notion to perpetuate
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the testinony of Snykowski. (R  463-65) The notion was
predicated on Fla. R Crim P. 1.330. Id. The notion indicated
that Defendant was attenpting to |ocate Snykowski so that the
State could depose him I1d. Defendant asked that the State be
available for a three day period, between February 1 and 3,
2002, to take the deposition when Snykowski was found, that the
State be required to take the deposition by phone and that
deposition be videotaped and adm ssible as a deposition to
perpetuate testinony. Id. In response to a request for comments
on the notion before it was filed, the State had inforned
counsel that it had many objections to the notion, which it did
not state. (R 466) However, the State directed Defendant’s
attention to Harrell v. State, 709 So. 2d 1364 (Fla. 1998), and
Fla. R Crim P. 3.190(j). Id. The State also indicated that the
| ogistics of taking a deposition in a foreign country required
“greater certainty that a three day w ndow. ” 1|d.

At the hearing on the notion, Defendant argued that he
want ed pernission to take a deposition to perpetuate Snmykowski’s
testinmony in advance of traveling to the United Arab Enmrates
and finding Smykowski. (SR 275-76) ® Defendant admitted that he

did not know an address or phone nunber for Smykowski but was

3 The State is sinmultaneously filing a motion to suppl enent the
record wwth the transcript of this proceeding. As a result, the
page nunbers are estimates.
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hoping to find Snykowski during a trip to Dubai. (SR 276) He
suggested that the State could either arrange to travel to Dubai
itself without governnental clearance or to have the deposition
taken tel ephonically. (SR 276-78) The State argued that it had
yet to be able to even take a discovery deposition of Snykowski
because it had not been provided wth information about
Snykowski’s whereabouts, that it wshed to take a discovery
deposition before a deposition to perpetuate, t hat any
deposition should be taken in a country where the testinony
would be wunder an enforceable oath, that Fla. R Cim P.
3.190(j) should govern the procedure for taking a deposition to
per petuate and that expecting the State to wait by a phone for a
three days period in case Defendant found Snykowski and could
arrange a deposition was unreasonable. (SR 278-82) The | ower
court denied the notion because Defendant did not even know
where Snykowski was and because the pleading did not conply with
the rules. (SR 284) The lower court specifically denied the
notion without prejudice to the issue being readdressed once
Def endant found Snmykowski. (SR 284)

After deposing defense wtness Peter Mieller, the source of
the alleged confession by “Mark Dugan” and the Snykowski
affidavit, the State sought to conpel the disclosure of a tape

recording of “Dugen,” two video recordings of Snykowski and a
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recording of Hlton Wllians. (R 470-79) At the hearing on the
notion, the Iower court requested the deposition of M. Mieller
to determne what he had already revealed. (R 1531) Defendant
also inquired whether the depositions of the journalists had
been provided at a later hearing, and the State indicated that
the court reporter had sent them (R 1555) The |ower court
indicated at a later hearing that he had reviewed the reporters’
depositions. (R 1566)

In April 2002, Defendant filed a notion to perpetuate the
testinmony of Hilton WIlliams and a notion to permt Of. Veski
to testify telephonically. (R 533-35, 582-84) The State filed a
response to the nmotion regarding WIllians. (R 538-56) It
indicated that the State had discovered that Defendant had
of fered an undi sclosed reward to Wllians for his testinony, as
evidence by a letter that WIliams had attenpted to send
Def endant . As such, the State was planning to call WIllianms at
the evidentiary hearing, and there was no reason to perpetuate
hi s testinmony.

At a hearing on the Veski notion, the State pointed out
that the lower court had summarily denied the claimrelated to
him (R 1506-07) Defendant asserted that it did not matter
whet her the claim was denied because he wanted Veski avail able

to proffer testinony even if he was excluded. (R 1507) At the
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hearing on the other notions, the State requested all
identifying information regarding “Mark Dugan,” and Defendant
claimed that he had provided all the information he had. (R
1554) The State also indicated that it could not believe that
Def endant was unable to find Snykowski, as Mieller had indicated
that he had contact information for Snmykowski. (R 1512)
Def endant responded that he had not asked Mieller, believing the
information m ght be privileged. (R 1512-13)

Def endant subsequently filed a notion to conpel the State
to disclose recordings of telephone conversation between
Wl lianms and others, docunents concerning a search of WIIlians’
home, the results of the search and docunments concerning any
ot her searches the State may have conducted. (R 612-15)

The State filed a response, explaining that it had already
disclosed the recordings of the telephone conversations and
statenments given to the State by WIllians but did so again. (R
621-46) It asserted that the searches were conducted based on
information received from WIlianms, which disclosed information
t hat Def endant had and had not provided to the State even after
being ordered to do so. Id. It attached copies of docunents
related to the searches and invited Defendant to view the itens

seized during the search. 1d. Defendant filed a reply, asserting

that he had a right to withhold the information that WIIlians
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had provided to him because he had withdrawmm WIllians from his
witness list and he did not consider the information useful. (R
650- 60) He al so conplained that the State was investigating the
information WIIlianms provided because he was not allowed to
participate in the State’s investigation. Id.

The evidentiary hearing was held on May 23, 2002, My 31,
2002, June 4, 2002 and July 11 and 12, 2002. During the course
of the hearing, Defendant attenpted to call Veski and the State
obj ected because the testinony was beyond the scope of the
matters upon which an evidentiary hearing had been granted. (SR
143- 44) Defendant responded that the court needed to hear the
testinmony to conduct a cunul ative analysis and asserted that the
i nportance of Veski’s testinony was that the blanket had been in
t he passenger’s seat at sone point when it was allegedly bl oody.
(SR 144-46) The |ower court refused to permt Veski to testify
because it had already denied the claim related to him (SR
146) Defendant subsequently proffered that his prior counsel had
Veski’s notes before the last post conviction proceeding. (SR
157- 58)

At the evidentiary hearing, Beth Sreenan testified that she
was one of the prosecutors in this matter. (R 1340) In that
capacity, she was aware that the police had been contacted by

Robert Stitzer and Walter Snykowski regarding this case. (R
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1340-41, 1369) M. Sreenan stated Det. Hanlon had interviewed
Snykowski and witten a report of that interview on January 12
1988. (R 1343-44) In March or April 1988, M. Sreenan had
traveled to Eglin Ar Force Base, where  Snykowski was
i nprisoned, to speak to him (R 1351-53, 1370)

Ms. Sreenan recognized a letter dated March 27, 1988, that
Snykowski had sent to her regarding the placement of his
daughter, as both Snykowski and his wife were incarcerated at
the time. (R 1353-55) Ms. Sreenan did not recall when the
letter was received. (R 1356) Ms. Sreenan took no action based
upon this letter. (R 1355-56) She did not recall if she
disclosed the letter to Defendant. (R 1357) She did recall
objecting to questions at depositions, including the deposition
of Robert Stitzer, concerning Snykowski’'s daughter because she
did not consider the information relevant. (R 1358-60) M.
Sreenan did recall wurging Stitzer to disclose any benefit
regarding the daughter and disclosing that the State had bought
cl ot hes from Snykowski. (R 1360-62) M. Sreenan was never told
that Defendant had been taken to see his daughter or that
chi cken had been purchased. (R 1365, 1374-75) Had she known,
she probably woul d have disclosed it. (R 1365, 1375)

Ms. Sreenan stated that the only advice she gave to

Snykowski regarding his testinmony was to testify truthfully. (R
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1370) She also instructed Snykowski not to nmention the raci st
remar ks that Defendant had made, as the trial court had excl uded
them Id. She did not know that any of Snykowski’s testinony was
false. (R 1371-73) Snykowski was prom sed that he would be
prosecuted for perjury if he gave false testinmony. (R 1373-74)
Snykowski told M. Sreenan that he was aware that the State
could not assist him wth his federal charges other than to
inform the federal officials of his cooperation. (R 1374) No
prom ses of any nonetary reward were nade because there was no
reward being offered. (R 1374, 1380)

At the conclusion of M. Sreenan’s testinony on My 23,
2003, the State inquired if Snykowski had been |ocated and
arrangenents made regarding his testinony. (R 1383) Defendant
responded that he was attenpting to secure Snykowski and his
testinony. (R 1386)

Hilton WIllianms testified that he had witten to the State
Attorney O fice in April 2, 2002. (R 1406, SR 307) He stated
that the person presented to Mieller was not Mirk Dugan. (R
1408) Instead, it was a junkie naned Shawn, whom WIIlians had
paid to appear. (R 1408)

WIlliams stated that his prior testinony and the prior
testinony and affidavits from the other alleged eyew tnesses

were false. (R 1409- 10, 1412) WIllianms stated that he
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fabricated this testinmony in an attenpt to earn a $15, 000 reward
t hat Defendant’s counsel had offered. (R 1409) WIlianms stated
that Janmes Lohman, Defendant’s prior post conviction counsel,
was aware that the testinony was false. (R 1410-11) He stated
that Lohman told him what to say. (R 1411) He stated that he
had not wtnessed this crine and had not ever seen Defendant
before his testinony in 1996. (R 1422)

Wlliams stated that he was given $2,000 by Lohnman and
$1,500 by Mieller. (R 1412-13) He stated that he was beaten by
Germans after the 1996 evidentiary hearing. (R 1414) WlIllians
stated that Terri Backhus, Defendant’s present post conviction
counsel, had referred to donations to the “Hlton WIIlians Be
Free Fund” when WIIlians spoke to her. (R 1415-16)

WIlliams stated that he had never been prom sed any benefit
for his testinony or been mstreated by the State. (R 1417,
1418-19) He testified that he was presently awaiting trial on
three charges in Leon County: Robbery, Sexual Battery and Theft.?
(SR. 295-96) Hi s bond on those charges was $60,000. (SR 296-97)
He stated that he had no agreenent wth either the State
Attorney’s Ofices in Dade or Leon counties. (SR 311, 317) The

State had not promised him anything. (SR 311, 317) The State

* The State has noved, sinultaneously with the filing of this
brief, to supplenent the record with the transcript of this
portion of the evidentiary hearing.
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had not even pronmised not to charge himwth perjury regarding
his 1996 testinony. (SR 315- 16) However, WIllians had
previously stated that Backhus had promsed to help WIlians get
a suspended sentence but clained it was a lie. (R 1422)

He admitted that he had signed an affidavit in 1994, had
testified regarding being an eyewitness in 1996 and had spoken
to Mieller in 1997-98. (SR 290-93) However, he insisted that
all of these statenments were false. (SR 309-10) He stated that
he had spoke to Meg Laughlin, a reporter fromthe Mam Herald,
after Martin MCain, Defendant’s present post conviction
counsel , gave him her nunber. (SR 303) He stated that he had
told Backhus that the State had nade promses to him and that
guards had beaten himfor assisting Mieller. (SR 293, 301)

He admitted that he had stated that he had buried a gun in
Mam that was allegedly used in this crine. (SR 305-06)
However, he stated that the gun had been used in a different
robbery that occurred on the same night as this crine. (SR 312-
15)

At the end of Wllianms’s testinony, the |ower court set the
date for the remainder of the evidentiary hearing. (SR 318-22)
the lower court informed the parties that no further
conti nuances of the remainder of the evidentiary hearing woul d

be permtted. (SR 321)
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Janes Lohman testified that he did not recall ever seeing
the letter from Snykowski to Sreenan. (SR 152) He cl ained that
he was not aware of any reward offered to Snykowski. (SR 151-
54) He did not know of any visit to Snykowski’s daughter and had
no know edge that Snykowski had been bought chicken. (SR 151-
52)

Lohman stated that he found WIllians and Stitt by hiring an
investigator to canvas the area from 40th Street to 60th Street
on Biscayne Boulevard. (SR 158-62) He had the investigator,
Frank Qay, put up posters offering a $15,000 reward. (SR 162-
64) He stated that Cay found a prostitute who led him to
Wlliams. (SR 164) Lohnan stated that he met with WIIlians
about 5 tinmes. (SR 165) He clained that the only thing he told
Wl lians about testifying was to tell the truth and that he had
never told WIllians what to say. (SR 166)

He denied giving any noney to Wllians. (SR 166) He stated
that the only benefit that he had given to WIllians was to pay
for his lodging for a week. (SR 168) This was allegedly due to
fear that WIlianms would be shot. (SR 168) However, Lohnman
acknowl edged that WIllians was aware of, and asking for, the
$15,000 reward. (SR 187) He claimed that he had not disclosed
the reward offer because WIllians was not eligible for the

reward. (SR 187-91)
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Lohman stated that Wllianms told hi mabout Mark Dugan. (SR
169) Lohman stated that he had been aware of Dugan since 1995.
(SR. 194) However, he did not recall making any public records
requests regarding Dugan. (SR 194-95) Instead, Lohman stated
that he had Frank Cay attenpt to find Dugan. (SR 194) He
stated that he was unaware of an allegation regarding Dugan
allegedly selling drugs from a brown Inpala and had never heard
of the alias Kool. (SR 169) However, he did recall receiving
the “to do” list that included a reference to Kool before the
first post conviction proceeding. (SR 155)

Lohman stated that he had attenpted to find Snykowski
during the pendency of the first notion for post conviction
relief. (SR 150) He stated that he hired three different
investigators. (SR 150) He stated that he contacted the federa
officials. (SR 151) However, when pressed, Lohman adm tted that
he had nerely contacted INS. (SR 174) INS had stated that there
was a warrant for Snykowski’'s arrest regarding a parole
violation. (SR 174) He did not recall going to the U S
Marshall’s service. (SR 174-75) He did not nmake any public
records requests for Snykowski’s jail records. (SR 181-83) He
was aware that Snmykowksi had expressed concern for his daughter
and was aware of the reference to Loretta Stitzer in Smykowski’s

deposition. (SR 176-77) However, he did not know if he had ever
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spoke to Ms. Stitzer. (SR 179, 185) He did not renenber ever
| ooking for the daughter. (SR 178) Lohman asserted that he
relied upon the fact that INS could not |ocate Snykowski in
assum ng that Snykowski could not be |ocated. (SR 179)

Ed Carhart, Defendant’s trial counsel, testified that he
had tried 10 to 15 prior capital cases as a defense attorney.
(SR. 210) During Snykowski’'s deposition, Carhart was nade aware
Snykowski’s daughter had stayed with Stitzer’'s wife. (SR 213-
15, 235) He learned that Stitzer’'s wife was naned Loretta and
t hat Snykowski’s daughter was nanmed Deborah Tamara. (SR 235- 36)
He also Ilearned that Stitzer had been in contact wth
Snykowski ' s daughter. (SR 214-15) Carhart thought that this was
odd but did not know if he pursued the issue of the State's
objections to questions concerning the daughter. (SR 218-19
237-38)

Carhart stated that he was not aware that Snykowski had
been taken to see his daughter. (SR 215) He had never seen the
letter from Snykowski to Sreenan. (SR 215) He was unaware of
any reward being offered to Snykowski. (SR 216-17)

Carhart admtted that Defendant had provided him with a
version of the crime that was simlar to what he had told the
police. (SR 241, 244-45) He acknow edged Defendant had told the

police that the crinme occurred in the area of 163rd Street and
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West Di xi e H ghway. 1d.

Kevin DiGegory testified that he did not recall having
seen the letter from Snykowski to Sreenan or any actions based
on that letter. (SR 250-53) He did not recall any discussions
about Snykowski’'s daughter. 1d. He did not recall being aware
that Hanlon and WMtthews had taken Snykowski to see his
daughter. (SR 254) He believed that Hanlon and Matthews would
have been involved in transporting Snykowski to the State
Attorney’'s Ofice for deposition, trial preparation and trial.
(SR. 255) He had no recollections of “Kool.” (SR 256-57) He was
not aware of any dinner between the German Police and Snmykowski .
(SR 259) He did know that Snmykowski was never offered any noney
for his testinony. (SR 259)

At the end of the second to last day of the hearing,
Def endant renewed his request to depose Snykowski because the
State had received a call from Snmykowski, during which Snykowski
had contradicted the affidavit upon which Defendant was relying.
(SR 262) Defendant admitted that his counsel had spoke to
Snykowski nonths before the hearing but clained still not to
have contact information for him (SR 263-64, 265) He asserted
that Snykowski had verified the information in the affidavit.
(SR. 265) The State objected that the request was untinely and

that any oath remained unenforceable. (SR 263) Mreover, the
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State pointed out that Snykowski had denied even signing the
affidavit and stated that the content of the affidavit was
false. (SR 264) The | ower court denied the notion. (SR 265)
Deborah Schaefer, Snykowski’'s daughter, testified that she
was 8 years old and lived with her grandnother in 1988 because
her parents were in prison. (R 1579-81) She recalled one visit
with her father during the tine. (R 1581) She did not believe
that her father was in handcuffs during this visit. 1d. She had
been told that her nother called during the visit. (R 1582)
Prior to staying with her grandnother, Schaefer stayed with a
| ady nanmed Loretta, who was a friend of her parents. (R 1584)
She made the public records request after she and her
not her were contacted by Mieller. (R 1585, 1587) She wanted to
find out about insurance noney that her nother said her father
had spoken of. (R 1585-86) She spoke to Ms. Vogel, who stated
that the State had no knowl edge of any noney. (R 1586-87)
Schaefer stated that her nother’s reluctance to cooperate
with the defense was because her nother believed that Backhus
was attenpting to keep Snykowski away from Halina. (R 1589-90)
The prior defense clains about the reasons that Halina would not
testify was untrue. (R 1590-92)
John Skladnick testified that he had met Snykowski in

Poland in 1965. (R 1599) In 1985, he again ran into Snykowsk
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in Mam at a Polish Club. (R 1599-1600) He |ater |earned that
Snykowski was in jail from Halina. (R 1600) He assisted Halina
in finding an apartnment to rent through his friend Sergio. (R
1601) He once drove Halina and Deborah to see Snykowski in jail.
(R 1601) On or about March 1987, Halina went to jail. (R 1602)
He once saw Snmykowski visit his daughter at Sergio s house. (R
1603) He believed this visit was at the end of 1987 or in 1988
(R 1618)

Skl adni ck stated that he heard that Snykowski was deported
after his release from prison. (R 1606) He had recently heard
from Snykowski. (R 1606) During the recent conversation,
Snykowski stated that he was beconming a German citizen and that
he woul d be getting noney and a house. (R 1621)

Donald WIlliams testified that he was unenployed and
honel ess. (R 1626) He had lived in the area of 63rd Street and
Bi scayne Boul evard in 1987. (R 1627) During that time, he heard
of an incident but did not see it. (R 1627) He stated that he
knows a Mark Dugan who he described. (R 1629-30) He did not
know of any alias for Dugan but did know that Dugan has a
girlfriend named Doreen. (R 1630-31) Dugan was never connected
to the crinme about which WIllianms had heard. (R 1631, 1638)

Wllians admtted that he had been treated for drug and

al cohol abuse over the fifty year period he had been abusing
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drugs. (R 1634) He stated that he drove to Tanpa to neet wth
Backhus and that he spent a night in a hotel during this trip.
(R 1635) He clained that he had stated that he did not know the
year of the incident during deposition because he did not
realize the question concerned this incident. (R 1632-33)

Doreen Bezner testified that she was honeless and lived in
the area of 79th Street and Mam Avenue. (R 1639) In 1987, her
boyfriend was Mark Gray. (R 1640) She clained that she had seen
an incident at 62nd Street and Bi scayne during that tine period
(R 1641) She stated that she had seen this incident when she
was in the bushes, snoking crack. (R 1641) She clained that
Gray was supposed to be selling drugs to the people in a car.
(R 1641, 1646, 1654-55) She stated that the drug deal had been
set up earlier in the day at a Denny’s on Biscayne. (R 1643,
1654) She identified Defendant and Ms. Kischnick as the people
who had the neeting with Gay. (R 1644-45) She adnmitted that
the identification was based on pictures she had been shown in a
magazi ne. (R 1656)

She stated that the crime occurred between 6 and 7 p.m and
that it was still light out at the tine. (R 1642, 1653) She
stated that the car canme down 62nd Street and that G ay stepped
in front of the car and put up his hand to stop it. (R 1641) A

that time, two young black nmen junped out at the sides of the
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car and opened fire. (R 1641) The car then sped off. (R 1641-
42)

Bezner stated that G ay was never known as Dugan. (R 1650-
51) She stated that she had described the man in the car as
having black hair with gray init. (R 1653-54) She stated that
she was on crack then and now. (R 1657-58) She stated that she
did not have a good nenory for dates and tines. (R 1659) She
stated that she had a nunber of prior convictions for
prostitution and 11 prior felony convictions. (R 1658, 1659,
1661-62) She insisted that she was correct about her crimnal
hi story even after being shown a printout of it. (R 1661-62)

Joseph Matthews testified that he had previously been a
sergeant with the Mam Beach Police. (R 1665) He first came in
contact with Snykowski when he received a call from Lt. Foster
at the federal pretrial detention facility. (R 1666-67) The
call occurred on Decenber 7, 1987, and inforned Matthews that an
inmate had information. 1d. Mitthews first nmet Snykowski on
January 11, 1988. (R 1667-68) He next nmet Snykowski at Eglin
Airforce Base a couple of nonths later. (R 1668) He net
Snykowski again at the South Dade Reception Center. (R 1669) He
believed that he had taken Snykowski from the jail once or
twice. (R 1670-71)

On one occasi on when Snykowski was with Mtthews, he took
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Snykowski to his nmother-in-law s home to see his daughter. (R
1672) A bucket of chicken was purchased for them to eat during
the visit. (R 1673-74) He did not recall Snykowski receiving a
call during the visit. (R 1674) During the visit, Snykowski was
probably not in handcuffs. (R 1673) He did not recall if he
told the prosecutors about this visit or if a report was witten
of the visit. (R 1671, 1676-77) Matthews stated that no al cohol
was involved in the visit. (R 1678)

Matt hews stated that he had interviewed Snykowski before
Snykowski ever net any of the prosecutors. (R 1679-80) He
stated that Snykowski initiated contact with the State and that
the State had no role in the placenent of Snykowski in a cell
with Defendant. 1d. Snmykowski was not pronm sed any noney for his
testinony. (R 1680) He never discussed any insurance noney
bei ng paid to Snykowski.(R 1681)

Robert Hanlon testified that he was retired fromthe M am
Beach Police Departnent since 1989. (R 1684) He confirned that
Lt. Foster first called the Mam Beach Police and that
Snykowski was first interviewed as a result of this call at MCC
on January 11, 1988. (R 1685) He also confirnmed the second
visit at Eglin. (R 1868)

Hanl on stated that he once took Smykowski from the Stockade

so that he could visit his daughter. (R 1686-87) During the
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visit, fried chicken was purchased. (R 1687) He then returned
Snykowski to the Stockade. 1d. He did not handcuff Snykowski
during the wvisit. (R 1688) He did not recall Snykowski
receiving a phone call during the visit. (R 1689) This visit
was nmade at Snykowski’s request. (R 1691) There was no al cohol
use in connection with this visit. (R 1691)

Hanl on did not notify the prosecutors. (R 1686) He did not
know if he wote a report of the visit. (R 1691) He did not see
Snmykowski at any other tine. (R 1690) He did not discuss any
i nsurance reward with Snykowski and did not offer him any noney.
(R 1691, 1692)

Cat hy Vogel testified that she represented the State at the
first post conviction hearing. (R 1695-96) After the hearing
she wote Backhus about a letter that she had received from
Schaefer. (R 1696-97) Vogel also recalled receiving a call from
Schaefer. (R 1697-98) She did not recall telling Schaefer to
make a public records request. (R 1698) She had no recollect of
any further conversation with Schaefer. (R 1700) She forwarded
Schaefer’s public records request to the records departnment. (R
1699) Vogel had no know edge of any insurance reward in this
case. (R 1701)

Terry Backhus testified that she was contacted about

representing Defendant in an appeal before the Florida Suprene
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Court in 1997. (R 1702) On Decenber 10, 1998, she received
notification of a German radio program that Mieller was airing
about Defendant in which soneone was all egedly confessing to the
crinme. (R 1703) She hired Cay to locate this person in early
1999. (R 1703-04) In Novenber 1999, she filed the notion to
relinquish jurisdiction and the initial version of the second
nmotion for post conviction relief regarding this information.
(R 1704) The Florida Suprenme Court denied the nption to
relinquish jurisdiction. (R 1704) In February 2000, this Court
issued its opinion about the first notion for post conviction
relief. (R 1704-05)

In June 2000, Backhus received a letter from Vogel, which
Backhus clainmed was when she first |earned of Schaefer. (R
1705) During Schaefer’s deposition, she |earned that Snykowski
had been allowed to visit her. (R 1717) In April 2002, the
State filed a pleading confirmng the visit. (R 1717-18) At
that point she reviewed the materials in her possession and
found the letter from Snykowski to Sreenan. (R 1717)

Backhus later received information from Mieller that
Muel | er had contacted Snykowski and that Snykowski had executed
an affidavit. (R 1706) Backhus clainmed that she had made a
public records request for information about Hlton WIIlians and

Snykowski’s jail records from the Dade County Jail. (R 1708)
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She never received these records. (R 1708) She clained not to
have requested the records in conpliance with 3.852 because she
did not know that the rule applied to cases in which records had
been requested before 3.852 was adopted. (R 1736-37)

Backhus knew that Clay had also worked for Mieller, and
Backhus asked Clay to look for Dugan. (R 1711) According to
Backhus, Clay once found Dugan on an expressway exit ranp. (R
1711) Backhus asserted that Clay said that Dugan did not want to
tal k to Backhus and sped away. |d.

Backhus stated that once Hilton WIlians recanted his prior
statenments, she had Cay find Donald WIIlianms and Doreen Bezner
t hrough Donald Wllianms. (R 1711-12, 1747) Backhus al so cl ai ned
to have net Snykowski in ubai at a hotel in the beginning of
March 2002. (R 1713, 823, 951) Backhus stated that she | earned
during a conversation with Hilton WIllians in April 2002 about
“Kool” and a brown Inpala. (R 1717) She then l|ocated public
records concerning “Kool” and the brown Inpala and a to do |ist
mentioning “Kool.” (R 1718)

On cross, Backhus stated that she started with CCR in 1991.
(R 1720) She believed that Snmykowski was an inportant w tness.
(R 1722) She also knew that Hilton WIllianms had told of Mark
Dugan in the first post conviction proceedings. (R 1722, 1726)

She clained that Lohman had tried to find both Snykowski and
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Dugan. (R 1748) Backhus was not |ooking for any evidence about
this at this tinme because the case was on appeal. (R 1727)

Backhus acknow edged that the letter from Snykowski to
Sreenan and the police report about “Kool” had been disclosed
prior to the first post conviction proceeding. (R 1737, 1754)
She stated that the letter was not inportant at the tinme even
when considered in conjunction with Snykowski’s deposition. (R
1737- 38)

Backhus admitted that she had 3 or 4 contacts with Mieller
before the Decenber 1998 radi o broadcast. (R 1724-25) However,
she did not contact Muieller about his progress in finding
Wi tnesses and never |earned about the progress of his
investigation. (R 1725-26) She was aware that Mieller contacted
Snmykowski through contact information from the U S. Marshall’s
Ofice. (R 1748-50) She never asked Mieller for his raw
footage. (R 1750)

Backhus admtted that she had discussed paynents for
testinmony with Hilton WIlianms, who was asking both her and d ay
for noney. (R 1728-30) Backhus cl aimed however that she never
actually intended to pay Wllians. (R 1729) She clained that
she was only telling Wllians to speak to Cay about nobney and
tal king about the “Hlton WIllians Be Free Fund” to lead Hilton

Wlliams. (R 1729-30) She stated that she did not visited
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Wlliams in the Leon County Jail wuntil April 2002 but admtted
that Clay had. (R 1727-28) She admitted that she had received
other identifying information about Dugan from WIllians and did
not provide that information to the State despite her
representation to this Court that she had provided all
identifying information. (R 1738-40) She clainmed not to have
provided the information because it was “false leads.” (R 1740-
42) Backhus also clainmed that the State would never have
foll owed up on such information. (R 1731-32)

After the evidentiary hearing, Defendant submtted a post
hearing menorandum in which he sought to anmend his notion for
post conviction relief to claimthat the State violated Brady by
failing to disclose Snykowski’s visit to his daughter, the State
knowi ngly presented false testinony that Smykowski did not have
contact wth |aw enforcenent at the time of the visit and there
was newly discovered “eyewitness testinmony.” (R  664-720)
Defendant only clainmed to have shown diligence in the
presentation of the “eyewitness testinony” and did not address
the issue of diligence regarding the other clains. 1d. The State
filed a post hearing nenorandum in which it asserted that |eave
to amend should be denied, that all of the clainms were tine
barred in this successive nmotion and that Defendant was not

entitled to any relief regarding any of the <clainms even
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considering the alleged cunulative effect of the clains. (R
722-69)

On February 27, 2003, the State sent a letter to the tria
court, and faxed a copy to Defendant, in response to a request
for the depositions of Doreen Bezner, Donald WIIlians, Joseph
Matt hews and Robert Hanlon.® (SR 324) The letter indicated that
the request had been nmde in a conversation between the |ower
court’s judicial assi st ant and one of the prosecutor’s
secretary. Id. The State refused to conply with the request. Id.

On February 28, 2003, the lower court entered its order
denying Defendant’s anmended second notion for post conviction
relief. (R 1120-41) The order noted that Defendant had fail ed
to show that he was diligent in seeking to present his clains
because counsel had been aware since before trial of Snykowski’s

concern for his daughter, counsel should have been aware of the

letter from Snykowski before the first post convi ction
pr oceedi ngs, counsel conducted an inadequate search for
Snykowski in the first post conviction proceeding, counsel

failed to request information to |ocate Snykowski during the
second post conviction proceedi ng and counsel del ayed requesting
information from Mieller. (R 1126) As such, it found the clains

to be tinme barred. (R 1126-27)

® The State has filed a mption to supplenent to the record to
include the letter sinultaneously with the filing of this brief.
34



It also found that even if the clains were not barred, no
relief was warranted. (R 1127-41) It found that the testinony
of Donald WIIlians and Doreen Bezner were incredible, especially
when considered cunulatively with the evidence presented at the
prior post conviction proceeding and the trial. (R 1127-32) As
such, the lower court found that Defendant was entitled to no
relief on his claim concerning them |Id. Wth regard to the
claim concerning the alleged confession by “Mark Dugan,” the
Court found that Defendant had presented no adm ssible or
reliable evidence of the allegedly confession and that
considering the claim cunulative with the evidence from the
first post conviction proceeding and trial, the claim was
particularly wthout nerit as it showed that the confession was
created by Hlton WIlliams in an attenpt to collect a reward
from Defendant. (R 1132-35) Wth regard to the Snykowski
clains, the Court found that the police had not told the
prosecutors about the visit or the lunch, that know edge of
these things was inputed to the State but that they did not
create a reasonable probability of a different result at tria
given the anply other inpeachnent of Snykowski and the other
evidence presented at trial. (R 1135-39) It found that the
State had not knowingly presented any false testinony,

particular given the |anguage barrier between Snykowski and the
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attorneys. (R 1139-40) It expressly found that even considering
this claimcunulatively with the evidence presented at the first
post conviction proceeding and at trial did not warrant relief.
(R 1140) It found the other clainms to be procedurally barred as
they coul d have and shoul d have been raised earlier. (R 1140)

In announcing its ruling, the lower court indicated that it
had reviewed all the prior transcripts, records and evi dence and
this Court’s prior opinions. (R 1453) It expressly stated that
it had considered the clains cunulatively. 1d. It expressly
found Ms. Benzer and any evidence produced in association wth
Hlton WIlianms incredible. (R 1455) It noted that Iletter
bet ween Defendant and M. Sreenan had been introduced with a
received stanp on it dated after trial and noted that the letter
i ncluding the received stanp was in evidence. (R 1456-57)

On March 10, 2003, Defendant filed a notion to get facts
asserting that an evidentiary hearing was necessary to determ ne
the scope of the contact between the State and Judge Bagley.
(SR. 75-82) In the notion, Defendant acknow edged that the
letter had been faxed to him on February 27, 2003, but asserted
t hat he had not discovered the letter until March 2, 2003. |d.

On March 11, 2003, Defendant filed a notion to disqualify
Judge Bagley. (SR 83-88) The notion sought Judge Bagley’'s

di squalification on the grounds that he was a naterial wtness
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and that he had personal know edge of disputed evidentiary facts
and not on the grounds that Judge Bagl ey had engaged in ex parte
communi cations with the State. (SR 83-88)

On March 17, 2003, Def endant noved to reopen the
evidentiary hearing to present statenments made by Snykowski to
the German police after he had been arrested in CGermany. (SR
89-118) That same day, Defendant noved for rehearing. (SR 119-
34) On April 15, 2003, the lower court denied all of these
nmotions. (R 1178-81) This appeal follows.

SUMVARY OF THE ARGUVENT

The lower court properly summarily denied the claim
regarding OFf. Veski, as it was not asserted in a tinmely fashion
and was without nerit. The |lower court also properly refused to
permt a deposition of Smykowski, since Defendant did not conply
with the rules of crimnal procedure in nmaking the request,
never knew where Snykowski was and gave inadequate notice of his
request. The Jlower court also properly refused to admt
unreliabl e hearsay.

The claim regarding the alleged ex parte proceeding was
never properly raised below and the notion to disqualify that
was filed was untinely and facially insufficient. Mreover, the
| oner court did not consider matters outside the record.

The |ower court properly denied the Brady claim and the
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new y discovered evidence claim In doing so, the |lower court
properly considered cunul ati ve evi dence.
ARGUMENT®

l. THE LONER COURT PROPERLY SUMVARILY DENED THE
CLAI M REGARDI NG OFFI CER VESKI .

Defendant first asserts that the lower court erred in
refusing to allow Hillard Veski to testify at the evidentiary
heari ng. Defendant appears to assert that the lower court was
required to conduct an evidentiary hearing on this claimbecause
he had asserted other violations of Brady v. Maryland, 373 U S.
83 (1963), and Gglio v. United States, 405 U S. 150 (1972).
However, the |lower court properly summarily denied this claim

In order to raise a claimin a successive notion for post

conviction relief filed outside the tinme limts set for post

® The German Government has filed a brief as amicus curiae in
which it asserts that evidence obtained in German should be
suppressed because the evidence was gathered under an i nproper
procedure for requesting assistance from the German governnment
and because the searches were allegedly inproper under Gernan
| aw. However, Defendant has not raised any issue regarding the
propriety of the searches in German on appeal. Amci are not
permtted to raise new issues. Dade County v. Eastern Airlines,
212 So. 2d 7, 8 (Fla. 1968); Mchels v. Oange County
Firel/ Rescue, 819 So. 2d 158, 159 (Fla. 1st DCA 2002); Keating v.
State, 157 So. 2d 567, 569 (Fla. 1st DCA 1963). As such, this
issue is not properly before the Court. Mreover, this Court has
al ready determned, both on direct appeal and in the State
habeas proceeding, that Defendant was not entitled suppression
of the evidence seized in GCerman and that the continued
litigation of this issue is procedurally barred. Ri echmann, 777
So. 2d at 365-66; Riechmann, 581 So. 2d at 138. As such, the
i ssue should be rejected even if it were properly before this
Court .
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conviction notions, a defendant nust show either that the claim
is based on a fundanental change of constitutional |aw that has
been held to apply retroactively or that the claimis based on
facts that were unknown to the defendant and coul d not have been
di scovered earlier. Fla. R Cim P. 3.851(d)(2); Fla. R Cim
P. 3.850(b). Mreover, the claim nust be asserted within the
applicable tinme period for raising an initial notion for post
conviction after the facts underlying the claim could have been
di scovered through an exercise of due diligence. Stewart v.
State, 495 So. 2d 164 (Fla. 1986); Christopher v. State, 489 So.
2d 22 (Fla. 1986); Wbber v. State, 662 So. 2d 1287 (Fla. 5th
DCA 1995).

Here, the lower court denied this claim as procedurally
barred because it either was or should have been raised on
direct appeal or in the prior post conviction proceedings. (R
1140) The record fully supports the |ower court’s ruling.

Def endant did not raise this claimin a notion for post
conviction relief until he presented it as part of a claimthat
the State had engaged in outrageous m sconduct in his anended
second notion filed on Septenber 14, 2001. (SR 62-64) The claim
did not include any assertion regarding when the facts
underlying the claim were or could have been discovered or that

the claim was based on a fundanental change in constitutiona
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law. I1d. Instead, the claim acknow edged that Of. Veski had
told Defendant “[a]fter his deposition, but before trial” that
he lied at his deposition and had been pressured to testify
falsely. (SR 63)

Mor eover, Def endant asserted in the <claim that the
significance of Of. Veski’'s testinony was that it showed that
the flashlight had gotten bl oody when it was in the backseat of
the car and not because Defendant had touched it after the
murder. (SR 62-64) He asserted that the State presented false
testinmony regarding the location of the flashlight to the jury.
| d. Defendant also nmentioned that the blanket had been found on
the right front seat and indicated that the l|ocation of the
bl anket was inportant but nmade no nmention of the seat being wet
wi th bl ood or blood being transferred to the blanket.’ Id.

Def endant had raised this same claim in the petition for
wit of habeas corpus that he filed in this Court on June 11,
1998. Petition, FSC Case No. 89,564, at 86-87. Mreover, at the
evidentiary hearing regarding the first notion for post
conviction relief, trial counsel testified that he was aware
that Of. Veski had been pressured to testify falsely before

trial and was shown a copy of the notes of the inventory Of.

"In fact, in the next claimin the motion, Defendant sought DNA
testing, claimng the presunptive blood on the blanket was not
Ms. Kischnick’s. (SR 68-70)
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Veski conducted. (PCT. 1665-69)

As seen above, the record conclusively shows that Defendant
was aware of the alleged pressure and alleged false testinony
before trial. It also shows that he had Of. Veski’s inventory
notes at the tine of the first post conviction proceedi ng. Under
these circunstances, the lower court properly denied this claim
as procedurally barred. See Swafford v. State, 828 So. 2d 966
(Fla. 2002); Buenoano v. State, 708 So. 2d 941, 948 (Fla.
1998) ; Pope v. State, 702 So. 2d 221, 223 (Fla. 1997); MIlls v.
State, 684 So. 2d 801, 804-06 (Fla. 1996). It should be
af firmed.

To the extent that Defendant is attenpting to assert that
the claim was properly filed because Banks v. Dretke, 540 U S
668 (2004), represents a fundanental change in |aw that had been
held to be retroactive, he is entitled to no relief.® Banks did
not purport to recognize a new fundanmental constitutional right.
Instead, the Court clainmed it was nerely applying preexisting
precedent regarding Brady clains and the determ nation under
federal law of the existence of cause to excuse a procedural
default in a federal habeas proceeding, an issue that the United

States Suprene Court has characterized as an issue of federa

8 This is particularly true since the claimwas not raised bel ow
and is not properly before this Court. Giffin v. State, 866 So.
2d 1, 11 n.5 (Fla. 2003).
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|aw that does not have to depend on a constitutional claim
Murray v. Carrier, 477 U S. 478, 489 (1986). Moreover, Defendant
has not shown that Banks has been held to be retroactive. As
such, Banks does not neet the requirenents of the second
condition for filing an untinely, successive notion. The | ower
court properly rejected this claimas procedurally barred.

To the extent that Defendant is attenpting to assert that
Banks held that Brady clainms cannot be procedurally barred, this
is again not true. Banks did not hold that all Brady clains
could not be procedurally barred. In Banks, the Court based its
finding that the defendant had shown cause to overcone a
procedural bar on three factors:

“(a) the prosecution wthheld exculpatory evidence;

(b) petitioner reasonably relied on the prosecution's

open file policy as fulfilling the prosecution's duty

to disclose such evidence; and (c) the [State]

confirnmed petitioner's reliance on the open file

policy by asserting during state habeas proceedings

that petitioner had already received everything known

to the governnent."”

Banks, 540 U. S. at 692-93 (quoting Strickler v. Geene, 527 U S.
263, 289 (1999)). The Court then stated that it had not decided
“whet her any one or two of these factors would to sufficient to
constitute cause” and was not doing so in Banks. Id. at 693 n. 13
(quoting Strickler, 527 US. at 289). The |anguage that

Def endant relies upon is contained in a discussion of Texas’

argunment regardi ng cause after the Court had already found cause
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as discussed above. Banks, 540 US. at 696. Gven that
Def endant’s argunent is basically that he only needs to satisfy
part (a) of showing of cause and the Court directly stated that
it was not deciding that question, Defendant’s reliance on Banks
is msplaced. This is particularly true here, since Defendant
had the allegedly withheld information at trial and during the
first notion for post conviction relief.

To the extent that Defendant is attenpting to claim a
Brady claim cannot be barred because a cunul ative anal ysis nust
be conduct, again Defendant is not entitled to any relief. This
Court has held that Brady and Gglio clains can be procedurally
barred even while requiring a cunul ative anal ysis. Buenoano, 708
So. 2d at 948; MIIls, 684 So. 2d at 804-06. This is consistent
with this Court’s repeated holding that a cunulative error fails
when the individual clainms are procedurally barred or wthout
nmerit. Roberts v. State, 840 So. 2d 962, 972 (Fla. 2002).
Mor eover, Mordenti v. State, 894 So. 2d 161 (2004), does not
conpel a different result, as this Court did not find that any
of the clains considered cunul atively were procedurally barred.
The lower court properly denied this claim as procedurally
barred and should be affirned.

Even if the claim had not been procedurally barred, the

| ower court would still have properly summarily denied this
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claim While Defendant continually asserts that this Court is
required to accept his factual allegations as true, the |law only
requires this Court to accept factual allegations as true “to
the extent they are not conclusively rebutted by the record.”
Gaskin v. State, 737 So. 2d 509, 516 (Fla. 1999); see also
Arbel aez v. State, 775 So. 2d 909, 914 (Fla. 2000). Here,
Def endant’ s all egations are refuted by the record.

Wi | e Def endant asserted that Of. Veski testified falsely,
O f. Veski never testified at trial. Mreover, no testinony was
presented at trial regarding the flashlight.® The State el ected
not to introduce it at trial because it could not prove where it
was found. (PCT. 1546-48) In Buenoano v. State, 708 So. 2d 941
948 (Fla. 1998), this Court described a claim regarding the
knowi ng presentation of false testinony froma w tness who never
testified at trial as baseless. Simlarly here, the issue is
basel ess and was properly sunmarily deni ed.

To the extent that Defendant is attenpting to claim that
the State withheld the fact that Veski had allegedly been

pressured, both the record and Defendant’s own notion show that

® The portions of the record to which Defendant cited in his
noti on consi st of suppression hearing testinony of Trujillo and
Lonergan and a statenent by the prosecutor delay during a
pretrial hearing concerning the reason why draw ng Defendant’s
bl ood had been. (DAR 1278, 1304, 1351-54, 1664) Moreover,
showing that Veski’s testinony was inconsistent wth other
officers would not denonstrate perjury. Mharaj v. State, 778
So. 2d 944, 956 (Fla. 2000).
44



he is entitled to no relief. Both show that Defendant knew of
the alleged pressure before trial. As such, this claim was
wi thout merit and properly denied. Mharaj v. State, 778 So. 2d
944, 954 (Fla. 2000)(no Brady violation, where defendant knew of
evi dence before trial).

Wth regard to the location of the blanket at the time of
the crime, Veski did not see the blanket until two days after
the crinme. Photographs taken at the scene, sonetine between
11:45 pm on October 25, 1987 and 1:00 a.m on Cctober 26, 1987,
show the blanket in the driver’s seat and the victim in the
passenger’s seat. (DAR 274-77, 400-01, 2563-64, 2566) Detective
Richard Ecott, the <crine scene technician who took the
phot ographs, testified that the blanket was in the driver’'s
seat . ( DAR 2569, 2605) Mor eover , Def endant personal ly,
testified on direct examnation that the blanket was in the
driver’s seat. (DAR 4547) At the post-conviction hearing,
def ense counsel Edward Carhart testified that Defendant told him
that he was sitting on the blanket (in the driver’s seat) at the
time the victim was shot. (PCT. 1628) Thus, the record
conclusively refutes this claim

To the extent that Defendant is claimng that the fact that
the blanket was noved was inportant because the blood was

transferred, Defendant did not raise this claim in his notion
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for post conviction relief. As such, it is not properly before
this Court. Giffin v. State, 866 So. 2d 1, 11 n.5 (Fla. 2003);
Vining v. State, 827 So. 2d 201, 211-13 (Fla. 2002). Moreover,
the record reflects that counsel knew that the blanket was
recovered from the passenger seat and presented this at the tine
of trial. (DAR 3278-79) As such, it would not show a Brady
violation. Mharaj, 778 So. 2d at 954. The claim was properly
deni ed and shoul d be affirned.

. THE LOWER COURT ACTED PROPERLY REGARDING THE
DEPCSI TI ON AND USE OF HEARSAY STATEMENTS BY SMYKOWSKI

Def endant next asserts that the lower court erred in
denying his notion to take a deposition to perpetuate the
testinony of Walter Snykowski. Defendant asserts that the
granting of a deposition to perpetuate was mandatory under Fl a.
R Cim P. 3.190(j), pursuant to which Defendant allegedly
sought to depose Snykowski. Defendant further contends that the
deni al of the deposition or of adm ssion of an alleged affidavit
from Snmykowski or Defendant’s counsel’s hearsay account of
Snykowski’s alleged statenments to her violated due process.
However, these clainms present no basis for reversal.

Wi | e Defendant asserts that he sought to depose Snykowski
under Fla. R Crim P. 3.190(j), this is not true. Defendant’s
notion was predicated on Fla. R Gv. P. 1.330(a)(3)(C, and not

Fla. R Crim P. 3.190(j). (R 463-65) It was the State that
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argued that conpliance with the crimnal rule was required. (R
466, SR 279) Since Defendant never sought to take a deposition
under Fla. R Crim P. 3.190(j), he belated reliance on the rule
shoul d not now be count enanced.

Mor eover, Defendant did not conply with the requirenents of
Fla. R Cim P. 3.190(j). That rule requires that a notion
pursuant “shall be verified or supported by the affidavits of
credi bl e persons that a prospective w tness resides beyond the
territorial jurisdiction of the court or may be unable to attend
or be prevented from attending a trial or hearing, that the
wWitness's testinony is material, and that it is necessary to
take the deposition to prevent a failure of justice.” Here,
Defendant’s nmotion was not under oath or acconpanied any
affidavits. (R 463-65) Moreover, Defendant did not actually
all ege where Snykowski was living. I1d. At the hearing on the
notion, Defendant admitted that he did not have even an address
or phone number for Snykowski and did not even know if he would
be found. (SR 275-76) Thus, Defendant did not conply with the
requirenments of Fla. R Crim P. 3.190(j). As such, the |ower
court did not abuse its discretion!® in finding that Defendant’s

nmotion was insufficient. See Cherry v. State, 781 So. 2d 1040,

10 The standard of review for denials of mptions to take
depositions to perpetuate testinony is abuse of discretion.
Cherry v. State, 781 So. 2d 1040, 1054 (Fla. 2000).
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1054-55 (Fla. 2000). The denial of the notion should be
affirmed.

Additionally, the lower court did not conpletely refuse to
allow Defendant to take a deposition to perpetuate testinony.
Instead, at the tinme it ruled on Defendant’s notion originally,
it denied the notion w thout prejudice to Defendant renewi ng the
motion “if for some reason or sonehow an investigator is able to
di scover the witness.” (SR 284) Even though Backhus testified
that she nmet wth Smykowski in March 2002 (R 1713, 823, 951),
Def endant did not cone back to the court and renew his request
to take a deposition to perpetuate Snykowski’s testinony at that
point. Instead, Defendant waited until the end of the day on the
day before the hearing was schedule to conclude, asserting that
the notion had not been nmade earlier because he still did not
have an address or phone nunber for Snykowski. (SR 262-65)
However, Fla. R Crim P. 3.190(j)(1) specifically provides that
requests to perpetuate testinony made within 10 days of the
proceedi ng can be denied. Here, the notion was not made unti
the proceedings were drawing to a close. Under these
circunstances, the lower court did not abuse its discretion in
denying the nmotion to take a deposition to perpetuate
Snykowski’s testinony. It should be affirned.

Moreover, none of Defendant’s requests gave the State
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adequate notice. Here, Defendant filed his notion to take the
deposition to perpetuate Snmykowski on January 28, 2002. (R 463-
65) Defendant acknow edged that the State had yet to receive
perm ssion to travel to take any deposition. |d. Defendant also
acknowl edged that he did not even know where Snykowski was. (SR
276) Yet, Defendant proposed that the deposition would be taken
sonetine between February 1, 2003 and February 3, 2002. Such a
brief period was clearly inadequate to allow the State to attend
any such deposition. WMreover, despite being given leave to
renew the request when he had | ocated Snykowski, Defendant nade
no attenpt to do so until the evidentiary hearing was about to
conclude. (SR 263-65) As such, the |ower court properly refused
to allow the deposition. Fla. R Crim P. 3.190(j)(5)(stating
that procedure for depositions to perpetuate covered by civi
rul es); Fl a. R Civ. P. 1.310(b)(1)(requiring reasonable
notice); Fl a. R. Cv. P. 1.330(a)(requiring presence at
deposition as condition of its use); see also Fla. R Cim P.
3.220(h)(requiring reasonabl e notice).

In fact, Defendant’s notion did not seek to allow the State
to attend any deposition. Instead, Defendant suggested that
after he found Snykowski, he would sinply call the State and
allow the State to question Snykowski over the phone. However

any oath adm nistered during such a phone conversation woul d not
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have subjected Snykowski to penalty of perjury. See Harrell v.
State, 709 So. 2d 1364, 1371 (Fla. 1998)(requiring proof that a
Wi tness could be extradited for perjury to show oath effective);
see also United States v. Parafin Wax, 23 F.R D 289 (Fla.
1959) (noting that ability to take a foreign deposition is
governed by | aw of country in which deposition is taken).! Under
these circunstances, the Ilower court did not abuse its
di scretion in refusing to allow the deposition.

Wi | e Def endant asserts that r ef usal to allow the
deposition to perpetuate denied him due process, this is not
true. Due process is not violated sinply because a w tness who
could not be produced did not testify. See United States .
Sensi, 879 F.2d 888, 898-99 (D.C. Cr. 1989); United States v.
Layton, 855 F.2d 1388, 1408 (9th Cir. 1988); United States v.
Zabaneh, 837 F.2d 1249, 1259-60 (5th Gr. 1988); see also
Mancusi v. Stubbs, 408 U. S. 204, 209-13 (1972). Here, Defendant
continually claimed not to know where Snykowski was. (SR 263-
65, 276) As such, he never showed that a proper deposition to
per petuate coul d have been taken.

The <cases relied wupon by Defendant do not conpel a

different result. In Provenzano v. State, 750 So. 2d 597 (Fla.

1 Here, Defendant made no showing that either a commission or
letters rogatory issued by the trial court could have been
domesticated in Dubai, particularly in the time given.
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1999), Roberts v. State, 840 So. 2d 962, 970-72 (Fla. 2002), and
Jones v. Butterworth, 695 So. 2d 679 (Fla. 1997), the defendants
had wi tnesses they could allegedly |locate and produce given tine
and | egal process. Here, Defendant admtted that he did not know
where Snykowski could be | ocated and never clained to be able to
produce Snmykowski given tine.

I n Johnson v. Singletary, 647 So. 2d 106 (Fla. 1994), the
| ower court had refused to allow the defendant to present
W tnesses but allowed the State to present evidence to rebut the
Wi t nesses’ proposed testinony. Simlarly, in Ramrez v. State,
651 So. 2d 1164 (Fla. 1995), the lower court permtted the State
to present evidence at a Frye hearing but refused to hear froma
defense witness. Here, the lower court specifically granted an
evidentiary hearing to hear from Snykowski. Defendant sinply
stated that he did not know Smykowski’ s whereabouts.

To the extent that what Defendant is actually seeking is
the reversal of the lower court’s refusal to admt Snykowski’s
affidavit or his counsel’s testinony that the affidavit was
true, the lower <court properly excluded the affidavit and
testinony concerning it. Such evidence was hearsay. This Court
has held hearsay 1is not admssible 1in post conviction
proceedi ngs. Randolph v. State, 853 So. 2d 1051, 1062 (Fla.

2003); Routly v. State, 590 So. 2d 397, 401 n.5 (Fla. 1991). As
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such, the lower court did not abuse its discretion in refusing
to admt the affidavit or counsel’s testinony. The denial of the
cl ai m shoul d be affirmed.

To the extent that Defendant is attenpting to assert that
the hearsay had to be admitted under Chanbers v. M ssissippi,
410 U. S. 284 (1973), the lower court still properly refused to
admt the affidavit. In Chanbers, the Court held that a state
may not mechanically apply its rules of evidence to preclude
evi dence that bore substantial indicia of trustworthiness. Here,
no evidence of trustworthiness of Snmykowski’s affidavit were
present ed.

Snykowski’s affidavit sought to recant his trial testinony.
This Court has generally considered such evidence unreliable.
Sochor v. State, 883 So. 2d 766, 786 (Fla. 2004). Moreover, the
oath under which the affidavit was signed was unenforceable,
particularly given that Defendant was unable to even produce
contact information for Snykowski. See Harrell v. State, 709 So.
2d 1364, 1371 (Fla. 1998)(requiring proof that a wtness could
be extradited for perjury to show oath effective). The only
evi dence regarding how the affidavit was procured was Backhus’s
testinmony that Mieller had secured the affidavit. (R 1706)
However, Hilton WIllians, the other “wtness” to provide

information to Mieller, testified Mieller paid him when he

52



provided false informant. (R 1412-13) In addition, Backhus, who
sought to testify that Snykowski had affirmed the truth of the
affidavit to her, was caught making offers of “charitable
contributions” to Hlton WIIians. (R 1415-16, 1728- 30)
Skl adnick also testified that Smykowski was expecting to becone
a German citizen and receive noney and a house. (R 1621)
Finally, the State proffered that it had received a call from
someone purporting to be Snykowski, who stated that the
affidavit was false. (SR 264) Gven the lack of indicia of
trustworthiness and the presence of information indicating the
affidavit was untrustworthy, the lower court did not abuse its
discretion in refusing to admt the affidavit. See Gim v.
State, 841 So. 2d 455, 464 (Fla. 2003); Sliney v. State, 699 So.
2d 662, 670 (Fla. 1997); Lightbourne v. State, 644 So. 2d 54, 57
(Fla. 1994). It should be affirned.

The sanme analysis applies to the refusal to reopen the
evidentiary hearing. Defendant again sought to present hearsay,
interviews with Snykowski by the German police. (SR 89-118)
Agai n, such hearsay is inadm ssible. Randol ph v. State, 853 So.
2d 1051, 1062 (Fla. 2003); Routly v. State, 590 So. 2d 397, 401
n.5 (Fla. 1991). The only indicia of reliability clainmed for
these statenents were that they were taken by the German police.

However, the fact that a statenment was given while in police
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custody, as were the statenents here, is general considered a
circunstance that neakes the statement less reliable. Lilly wv.
Virginia, 527 U S. 116, 137-38 (1999); Lee v. Illinois, 476 U. S.
530, 544 (1986). Moreover, the statenents thenselves detail
paynent from Mieller to Snykowski. Under these circunstances,
the lower court did not abuse its discretion in excluding these
statenments. See Gimyv. State, 841 So. 2d 455, 464 (Fla. 2003);
Sliney v. State, 699 So. 2d 662, 670 (Fla. 1997); Lightbourne v.
State, 644 So. 2d 54, 57 (Fla. 1994). It should be affirned.

(I THE CLAI M5 REGARDI NG THE JUDGE S CONDUCT PRESENT
NO BASI S FOR REVERSAL.

Def endant next asserts that the lower «court erred in
denying his notion to recuse it because the |lower court had
engaged in ex parte communication with the State. He also
contends that the lower court allegedly engaged in an inproper
i ndependent investigation. He also appears to allege that the
| ower court erred in denying his notion to get facts. Defendant
finally avers that the |ower court relied upon facts that were
not in evidence in denying his notion. However, the |ower court
should be affirmed because the issues are unpreserved and
wi t hout nerit.

Def endant first contends that the |ower court should have
recused itself Dbecause it engaged in inproper ex parte

communi cations with the State. However, Defendant never asked
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the lower court to recuse itself because it had engaged in ex
parte comrunication with the State. Instead, Defendant’s notion
for disqualification, which was filed 12 days after the State
faxed its letter to Defendant, requested that the |ower court
recuse itself because the lower court was allegedly a materi al
witness and allegedly had personal know edge of the disputed
evidentiary facts. (SR 83-88) Since Defendant did not seek
Judge Bagley's recusual on the basis that he had allegedly
engaged in ex parte communications in the lower court, this
claim is not properly before this Court. See Cty of Coral
Gables v. Brasher, 132 So. 2d 442, 445-46 (Fla. 3d DCA
1961) (disqualification only <cognizable if raised in |ower
court); see also Steinhorst v. State, 412 So. 2d 332, 338 (Fla.
1982) (obj ection nust be based on sanme grounds raised on appeal
for issue to be preserved).

Even if the claimwas properly before the Court, the deni al
of the notion to disqualify should still be affirmed. Mtions to
di squalify nust be filed within 10 days of when the grounds for
the recusal are disclosed. Fla. R Jud. Admn. 2.160(e);
Rodriguez v. State, 30 Fla. L. Wekly S385, S391 (Fla. My 26,
2005); WIllacy v. State, 696 So. 2d 693 (Fla. 1997); Steinhorst

v. State, 636 So. 2d 498, 500 (Fla. 1994). Here, the State faxed

its response to the call from the Judicial Assistant to the
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prosecutor’s secretary on February 27, 2003. Defendant did not
file his notion to recuse the judge until March 11, 2003, twelve
days later. Since Defendant did not file his notion to recuse
within 10 days of when the alleged ex parte comrunication was
di scl osed, the notion would have been untinely had it been based
on the alleged ex parte communication. As such, it would have
been properly denied and provides no basis for reversal.

Even if the claim was properly before this Court and the
nmotion had been tinely filed, Defendant would still be entitled
to no relief. This Court has nade it clear that ex parte
communi cations do not require disqualification of the trial
judge if they concern purely admnistrative matters. Rodriguez,
30 Fla. L. Wekly at S391; Arbelaez v. State, 775 So. 2d 909,
916 (Fla. 2000); Rose v. State, 601 So. 2d 1181, 1183 (Fla.
1992). Here, the communication between the Judicial Assistant
and the secretary was nerely a request that certain docunents be

2 The State’'s witten refusal to

provided to the trial court.
provi de those docunents was provided to Defendant and was not ex

parte. See Shuler v. Geen Muntain Ventures, 791 So. 2d 1213

2 In an attenpt to bolster his belated allegations of an

i nproper ex parte comunication, Defendant speculates that the
State and |ower court nmmy have engaged in other ex parte
communi cations and points to order authorizing travel expenses
for a prosecutor to attend a deposition. (R 162) However, such
al | egati ons are i nsufficient to form a basi s for
disqualification. Roberts v. State, 840 So. 2d 962, 969-70 (Fla.
2002); Barwick v. State, 660 So. 2d 685, 693 (Fla. 1995).
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(Fl a. 5th  DCA 2001). Gven that the alleged ex parte
communi cation consisted of nothing nore than a request for
docunents, it was admnistrative in nature. Thus, even if
Def endant had requested that the trial court recuse itself based
on the alleged ex parte contact and had done so on a tinely
basis, there is no basis for recusal. The denial of the request
shoul d be affirned.

Mor eover, the |ower court properly denied the notion for
disqualification on the grounds that were alleged. For a judge
to be a material wtness, a defendant must show (1) that the

j udge possessed relevant information affecting the nerits of the

cause, and (2) that no other witness mght simlarly testify.

Rodriguez, 30 Fla. L. Wekly at S392; Van Fripp v. State, 412
So. 2d 915 (Fla. 4th DCA 1982). Thus, to neet this standard, a
defendant nust show that the trial judge's testinmony is
“absolutely necessary to establish factual circunmstances not in
the record.” State v. Lewis, 656 So. 2d 1248, 1250 (Fla. 1994).
Here, Judge Bagley was not the only wtness who could have
testified regarding the nature of the comrunication between the
Judi ci al Assistant and the secretary. Both the Judicial
Assi stant and the secretary could have testified. Moreover, the
facts do not appear to be outside the record as the State

i nformed Defendant of the nature of the contact in its letter.
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(SR. 324) Thus, Defendant did not show that Judge Bagley was a
material w tness whose testinony was absolutely necessary to
establish factual circunstances outside the record. The notion
to disqualify was properly denied and should be affirned.

Defendant’s reliance on Smth v. State, 708 So. 2d 253
(Fla. 1998), is msplaced. In Smth, the |Iower court had called
the State Attorney personally and asked that an order be
prepared. He later called the State Attorney again to request a
change in the order, which the State Attorney convinced him not
to make. He later called the State Attorney again to discuss a
pending notion for disqualification. Here, there was one call
fromthe Judicial Assistant to one of the prosecutor’s secretary
in which depositions were requested. Nothing was discussed
regardi ng the substance of the post conviction proceedi ngs. The
State’s negative, witten reply to the request was provided to
Def endant. Under these circunstances, this mtter bears no
resenbl ance to Smth. There is no basis for reversal.

Def endant next contends that he is entitled to have the
denial of his successive notion for post conviction relief
reversed because Judge Bagley allegedly engaged in an
i ndependent investigation concerning this matter and would not
permt Defendant to have an evidentiary hearing regarding the

al | eged independent investigation. However, there is no reason
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to reverse the denial of the successive notion for post
conviction relief.

In support of this claim Defendant relies upon Vining v.
State, 827 So. 2d 201 (Fla. 2002). However, Vining did not grant
relief based on an inproper independent investigation. Instead,
the issue in Vining was whether the trial court had violated
Gardner v. Florida, 430 U S. 349 (1977), by considering evidence
that the defendant allegedly did not have the opportunity to
explain or deny. Id. at 209-10. Even in that context, this Court
denied relief. 1d.

Here, Defendant’s allegation is based on the Judicial
Assi stant’s request for depositions from a prosecutor’s
secretary in connection with a successive notion for post
conviction relief. This Court has noted that issues concerning
the preparation of order denying post conviction relief are not
the sane as issues concerning the preparation of orders
sentencing a defendant to death. Patton v. State, 784 So. 2d
380, 388-89 (Fla. 2000). This is particularly true, given that
the version of the post conviction rule governing this notion
required the lower court to consider the “notion, files and
records” in ruling on a notion for post conviction relief. Fla.

R Cim P. 3.851 (2000); Fla. R Cim P. 3.850(d). Moreover,
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the request for the depositions was rebuffed by the State.!®
Despite having the |lower court’s order denying the successive
nmotion for post conviction relief, Defendant has been unable to
identify any information that resulted from the alleged
i ndependent investigation other than to conplain about an
inference the lower court drew from a letter Defendant had
adnmitted at the hearing.'* Under these circunstances, the |ower
court properly determned that Defendant was entitled to no
relief. It should be affirned.

In an attenpt to bolster his claim that there was an
i ndependent investigation and that an evidentiary hearing should
be held to determ ne the scope of the independent investigation,
Def endant asserts that there is a “suspicious anomaly” in the
record regarding the depositions of journalists Jacqueline
WIlliams and Peter Mueller. Initial Brief at 59 n.53. Defendant
avers that the placenent of the depositions in the record
“suggests” that Judge Bagley ordered the depositions to use in
witing his order and then relied upon them without citing to
them However, the record fully reflects when and why the

depositions were given to Judge Bagley. In considering the

13 Defendant’s objection to this request is puzzling given that
Def endant attenpted to admt the pretrial deposition of Det.
Matt hews and the prehearing deposition of Donald WIllians. (R
1349, 1638)
% This issue is discussed nore fully infra
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State’s motion to conpel disclosure of materials from the
journalists, Judge Bagley requests the depositions of the
journalists to eval uate whether they had waived any privil ege by
disclosing information during deposition. (R 1531) Defendant
was subsequently informed that the depositions had been provided
and that the lower court had reviewed the depositions. (R 1555,
1566) Since the record denonstrates that the depositions were
given to Judge Bagley as part of his consideration of a
prehearing notion with Defendant’s full know edge and w thout
Def endant’s objection, his supposition does not support his
claim that Judge Bagley received these depositions as part of
any i ndependent investigation.

Even if Defendant could show that Judge Bagley had engaged
in an independent investigation, Defendant would still be
entitled to no relief. It is well settled in Florida |aw that
when a judge sits as a trier of fact, he is presuned to have
ignored any inadm ssible evidence to which he mght have been
exposed unless he expressly relies on that evidence. See Guzman
v. State, 868 So. 2d 498, 510-11 (Fla. 2003); State v. Arroyo,
422 So. 2d 50, 51 (Fla. 3d DCA 1982). In fact, this Court found
the alleged error in Vining, the case upon which Defendant
relies, to be harn ess because the facts found by the | ower

court were supported by the evidence admtted at the sentencing
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proceedi ngs. Vining, 827 So. 2d at 209-10; see also Consalvo v.
State, 697 So. 2d 805, 817-18 (Fla. 1996); Lockhart v. State,
655 So. 2d 69, (Fla. 1995).

Here, Defendant does not point to any finding in the | ower
court’s order that relied upon the depositions that the Judici al
Assistant requested but the State never provided. VWile
Def endant has previously conplained about the trial court’s
reliance on the inconsistencies in the description of Bezner,
Bezner testified at the evidentiary hearing that she had
descri bed Defendant a having black hair with gray in it. (R
1653-54) Defendant admits that the |lower court’s order makes no
reference to the journalists’ depositions. Initial Brief at 59
n.53. Under these circunstances, Defendant has not shown that
the presunption that the lower court did not consider any
i nperm ssible evidence is rebutted. Thus, Defendant would be
entitled to no relief even if the |lower court had conducted an
i ndependent investigation.

In an attenpt to nmke it seem as if the lower court had
conducted an independent investigation and did rely on the
results of that investigation, Defendant asserts that the |ower
court relied on nonrecord evidence when he considered the
received stanp on the letter from Snykowski to Sreenan. However,

the letter and envelope, with the received stanp on it, were
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admitted at Defendant’s request at the evidentiary hearing.?® (R
1356-57) Since Defendant presented the letter with the received
stanp on it, the lower court’s consideration of the admtted
exhi bit does not show that it considered nonrecord evidence. The
real gravanen of Defendant’s conplain is that the [ower court
reached the |ogical conclusion based on the evidence that was
admtted that the received stanp indicated the date upon which
the letter was received. However, the |lower court, as the finder
of fact, was permtted to draw a logical inference from the
adm tted evidence. See Franqui v. State, 804 So. 2d 1185, 1195
(Fla. 2001); Mann v. State, 603 So. 2d 1141, 1143 (Fla. 1992).
Thus, this issue is without nerit.

Moreover, there was no reason to hold an evidentiary

113

hearing to “get the facts” regarding what occurred. The State

di scl osed what occurred in its letter: the Judicial Assistant
requested depositions of the prosecutor’s secretary and the
State refused to supply them Defendant does not explain what
other facts need to be disclosed, except to speculate that there
may have been other attenpts to obtain information and other ex
parte communi cations. However, this Court has stated that post

conviction relief and notions to disqualify are not to be based

15 WWhile Defendant asserts that M. Sreenan testified that she
received the letter before trial, this is not true. M. Sreenan
testified that she had seen the letter prior to the hearing but
did not recall when the letter was received. (R 1353, 1356)
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on speculation. Mharaj v. State, 778 So. 2d 944, 951 (Fla.
2000); Barwick v. State, 660 So. 2d 685, 693 (Fla. 1995).
Allowing a defendant to obtain an evidentiary hearing at which
the judge would be required to testify would permt a defendant
to obtain delay and disqualification based on such specul ation.
Further, the lower court’s order is based on the evidence
pr esent ed. As previously argued, any exposure to other
information would not provide grounds for relief. See also
Rivera v. State, 717 So. 2d 477, 482 (Fla. 1998)(notion for
disqualification based on alleged reliance on wunspecified
nonrecord evidence legally insufficient). Thus, the request was
properly denied.

Mor eover, Defendant freely admts that what he truly wants
to know is why Judge Bagley sought the depositions. However,
this Court has held that a judge's thought ©process 1is
privileged. Rivera v. State, 717 So. 2d 477, 481-82 (Fla. 1998)
State v. Lewis, 656 So. 2d 1248, 1250 (Fla. 1994); United States
v. Mrgan, 313 U S. 409, 422 (1941). Wiy Judge Bagl ey wanted the
depositions would be part of his thought process in preparing
the order. As such, it would not be an appropriate subject of
inquiry. The |ower court properly refused to allow Defendant to
inquiry intoit.

VWhil e Defendant asserts that this restriction should not
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apply because he is seeking facts outside the record to
establish that Judge Bagley acted inappropriately, this does not
distinguish Rivera or Lewis. In each of these cases, the
def endants had all eged that the judge had acted inappropriately.
Yet, in each of these cases, this Court enphasized that the
judge’s thought process was privileged. Thus, these cases apply
regardless of Defendant’s claim The |ower court properly
refused to conduct a hearing so that Defendant could attenpt to
obtain privileged information.

Defendant’s reliance on Smth v. State, 708 So. 2d 253
(Fla. 1998), is msplaced. The opinion does not reflect that the
judge was asked why he engaged in ex parte comunications;
instead, it nerely reflects that the judge responded that during
an ex parte comunication, the prosecutor changed his mnd.
Mor eover, the fact that a holder of a privilege elected to waive
that privilege does not indicate that a different individual had
to waive his privilege in a different proceeding. Moreover, in
Smith, the need for evidentiary developnment was based on a
di spute concerni ng whether there had been an agreenent made off
the record for the lower court to contact the prevailing party

to have an order drafted.!® Here, there is no dispute regarding

1 The same is true of the relinquishment in Roberts v. State,

840 So. 2d 962 (Fla. 2002). It was occasioned by a dispute

arising regarding whether an ex parte comunicati on had occurred
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what occurred; only speculation that sonething additional my
have occurred. As such, Smth does not support Defendant’s
request, which was properly denied. The |ower court should be
af firmed.

I V. THE LONER COURT PROPERLY DENIED THE BRADY AND d GLI O
CLAI M5.

Def endant next asserts that the lower court erred in
denying his notion for post conviction relief regarding his
al l eged violations of Brady v. Maryland, 373 U S. 83 (1963), and
Gglio v. United States, 405 U S 150 (1972). Specifically,
Def endant asserts that Snykowski |ied regarding the nunber of
times that he spoke to the State and being given benefits by the
State and that the State failed to disclose a letter from
Snykowski requesting assistance in finding a placenent for his
daughter, Snykowski’s statenments to his famly that he was
eligible for a reward, the fact that the State all owed Snykowski
to visit his daughter and bought Ilunch for the visit and a
police report that someone nanmed Kool had bragged about killing
soneone during a drug rip-off. Defendant asserts that the | ower
court erred in finding that the clains were tine barred. He al so
appears to assert that the lower court inproperly refused to

consider the cunul ative effect of his alleged Brady violations.

because the State was aware of the entry of an order after it
was signed but before it was filed.
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However, the |ower court properly denied these clains,
i ndi vidual ly and cunul atively.

As argued in Issue |, Defendant needed to show that the
claims were based on evidence that was unknown until a year
prior to the filing of the claim and could not have been
di scovered earlier through an exercise of due diligence because
this was a successive, wuntinely nmotion. Fla. R Crim P
3.851(d)(2); Fla. R Cim P. 3.850(b); Stewart v. State, 495
So. 2d 164 (Fla. 1986); Christopher v. State, 489 So. 2d 22
(Fla. 1986); Webber v. State, 662 So. 2d 1287 (Fla. 5th DCA
1995). This Court reviews the lower court’s finding regarding
whet her the claimwas asserted in period to deternm ne whether it
is supported by conpetent, substantial evidence. Swafford v.

State, 828 So. 2d 966, 977 (Fla. 2002).%

Moreover, in order to prove a Brady claim a defendant nust
show:

[ 1] The evidence at issue nust be favorable to the
accused, either because it is excul patory, or because
it is inmpeaching; [2] that evidence nust have been
suppressed by the State, either willfully or

i nadvertently; and [3] prejudice nmust have ensued.

Way v. State, 760 So. 2d 903, 910 (Fla. 2000)(quoting Strickler

v. Greene, 527 U. S. 263, 281-82 (1999)). To show prejudice, the

7 To the extent that Defendant is attenpting to claimthat Brady
clainms cannot be barred or that Banks v. Dretke, 540 U S. 668
(2004), represents a fundanental change of constitutional |aw,
these clains are without nerit for the reasons asserted in Issue
l.
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def endant nust show that but for the State's failure to disclose
this evidence, there is a reasonable probability that the
results of the proceeding would have been different. Guzman v.
State, 868 So. 2d 498, 506 (Fla. 2003). The question of whether
the evidence is excul patory or inpeaching is a question of fact,
as is the question of whether the State suppressed the evidence.
Allen v. State, 854 So. 2d 1255, 1259 (Fla. 2003). Questions of
fact are reviewed to determine if they are supported by
conpetent, substantial evidence. Way, 760 So. 2d at 911. The
guesti on of whether the undisclosed information is material is a
m xed question of fact and |law, reviewed de novo, after giving
deference to the lower court’s factual findings. Rogers v.
State, 782 So. 2d 373, 377 (Fla. 2000); Stephens v. State, 748
So. 2d 1028, 1032-33 (Fla. 1999).

To assert a Gglio claim properly, a defendant nust assert
that: A1) that the testinony was false; (2) that the prosecutor
knew the testinony was false; and (3) that the statenent was
material.@ Routly v. State, 590 So. 2d 397, 400 (Fla. 1991). To
denonstrate perjury, a defendant nust show nore than nere
i nconsi stencies. United States v. Lochnondy, 890 F.2d 817, 822
(6th Cir. 1989); see also United States v. Bailey, 123 F.3d
1381, 1395-96 (1ith CGr. 1997)(proof of perjury requires nore

than showing of nere nenory |apse, unintentional error or
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oversight); United States v. Mchael, 17 F.3d 1383, 1385 (11lth
Cir. 1994)(conflicts in testinony are insufficient to show
perjury). False testinony is material if there is a reasonable
i kelihood that it contributed to the verdict. Guzman, 868 So

2d at 506. Gglio violations are m xed questions of fact and | aw
and reviewed de novo after giving deference to the |ower court’s

factual findings. Sochor v. State, 883 So. 2d 766, 785 (Fla.

2004) .
Here, the |l ower court denied these clains:

11. The Court concludes that the defendant has not
shown that he exercised due diligence in pursuing his
successive notion and anended clainms. See Swafford v.

State, 828 So.2d 966 (Fla. 2002). Specifically, a lack
of due diligence is evident from the follow ng: (1)
trial counsel’s testinony at the 1996 and 2003 post
conviction evidentiary hearings and trial counsel’s
pre-tri al deposition of  Snykowski revealed tria

counsel (Edward Carhart) and first post conviction
counsel (Janes Lohman) were aware of Snykowski’s
concern and security of his daughter; (2) the
exi stence of the March 27, 1988 letter from Snykowski

to Sreenan which could and shoul d have been di scovered
before defendant’s first rule 3 notion filed by post

conviction counsel Janes Lohman in 1994; (3) first
post conviction counsel’s inadequate search from

Snykowski ; (4) second post conviction counsel’s
(Backhus) failure to request i nformation from
journalist Peter Mieller concerning the whereabouts of
Snykowski; and (5) second post conviction counsel’s

delay in requesting a copy of Mieller’s investigative
report or tape concerning confession by Mark Dugen, as
well as her failure to request from M. Mieller copy
of raw footage of Mark Dugen’s taped interview

Under these circunstances, the Court find the
def endant did not exercise due diligence in presenting
his clainms for consideration on the merits. Therefore,
the Court concludes that defendant’s successive notion
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is time barred.

Even assumng his notion is not tinme barred, the
Court concludes the defendant’s clainms are wthout
merit and he is not entitled to relief. The Court now
addresses the nerits of defendant’s clains, including
the anmended clains raised in his closing argunent
menor andum

After having reviewed: (1) the testinmony of the
thirteen witnesses who testified at the nine day
evidentiary hearing; (2) all matters and exhibits
i ntroduced at t hat heari ng; (3) ot her matters
presented to the Court through the file, record and
transcript; (4) the Florida Suprene Court’s opinions
in Rechmann v. State, supra 581 So.2d 133; and State
V. Riechmann, supra 777 So.2d 342; and (5) witten
argunment of  counsel, together with the Court’s
opportunity to consider the <credibility of the
wi tnesses who testified during the post conviction
proceedi ngs, the Court hereby fi nds:

* * * %

As to Ms. Backhus’ s t esti nony concer ni ng
Snykowski’'s affidavit which asserts he provided
untruthful testinmony at trial and received several
benefits fromthe State, the Court finds this evidence
unreliable and inadm ssible for consideration by the
Court.

* * * %
2. NEWY DI SCOVERED | MPEACHVENT EVI DENCE
(Smykowski s State Arranged Visit Wth H s Daughter)
And
3. THE STATE KNOW NGLY ALLOWED M SLEADI NG
OR FALSE TESTI MONY
20. In his initial nmotion to vacate, the defendant
claimed newy discovered evidence alleging that M.
Snykowski’s testinony was false regarding his claim
that he was getting no benefit from the State for
testifying because the prosecutors had no authority
over his federal sentence. In citing Judge Gold’'s
Order at page 42, the Suprenme Court held that the
followng findings were supported by the evidence
presented at the hearing and trial:
Regarding the Snykowski matter, there

IS express testinony at trial regarding the

possibility of the prosecutor witing a

letter to the federal parole authorities on

his behalf, as well as defense counsel’s
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argunent to the jury about it. At the post

convi ction heari ng, bot h prosecutors

testified that there was no deal with M.

Snykowski. Gven that the newy discovered

evidence with respect to M. Snykowski is

only of an inpeaching nature, and not

evi dence of any false statenent, it presents

no basis for relief.

State v. Riechmann, id. at 361

In his amended notion to vacate, the defendant
asserts that the State failed to disclose, at trial
and in the first post conviction hearing, evidence
that M. Snykowski received a State arranged visit
with his daughter that provided inpeachnment of his
trial testinony that he received no benefit from the
State for testifying. Furthernore, the defendant
asserted that the State knowingly allowed m sleading
or false testinony to be presented w thout correction
when Smykowski testified that he had no contact wth
| aw enforcenent between March 1988, and July 1988, two
days before he testified in front of defendant’s jury
and that he received no benefit for his testinony
ot her than possibly a letter. In support of these two
clainms, which the Court consolidates for its finding
and conclusion, the defendant presented a Mrch 27,
1988 letter from Walter Snykowski addressed to forner
trial prosecutor Beth Sreenan, which states:

Dear Ms. Beth Sreenan,

| am witing to you with a request for a
favour. As you know my ex-wife is in jail
and ny daughter is staying with friends.

However, it appears that this arrangenent
may not be acceptable for nuch [onger, as
this particular friend 1is experiencing

difficulties in coping with her job, and
| ooki ng after children.

Can | be so bold, as to ask you if you can
suggest anyone who could take care of ny
daughter in instead.

| do not wish to send her to any institution
or boardi ng school

| will of course pay well for this facility
and w || val ue your suggestion greatly.

Also, if it is possible, can you give ne an
i ndi cati on when approximtely do you (word
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not | egible) ne being sent to Mam .

Yours Sincerely,

Wal ter Snykowski
See Defendant’s Exhibit C, Letter from Snykowski
addressed to Ms. Beth Sreenan, dated 3-27-88, with an
Eglin Air Base Stanp of March 28, 2988, and stanped
RECEI VED, OCct. 4, 1988, Sexual Battery Unit, State
Attorney, 11'" Circuit.

The defendant also presented the testinony of
Beth Sreenan who testified that she participated in an
interview of M. Snykowski in March 1988. M. Sreenan
further explained that “we did nothing for Wlter
Snykowski ,” and Snykowski’s request in his letter was
not the type of thing “we got involved in.” She stated
t hat she woul d renenber if she did.

As to Snykowski’s trip to visit his daughter with
detectives Joseph WMatthews and Robert Hanlon, M.
Sreenan testified that she had no know edge from
detective Matthews, detective Hanlon or Snykowski of
this arranged visit, and that she did not know the
detectives also purchased chicken for them to eat
during the wvisit wth Snykowski’s daughter. M.
Sreenan further testified that had she known about
this information, she would have disclosed it to trial
counsel . Moreover, M. Sreenan enphatically maintained
that the State nor the police promsed or offered
Snykowski anything for his testinony because he was a
federal prisoner whom they had no control regarding
his sentence, notw thstanding Snykowski’s hope for a
letter fromthe prosecutor to the Judge presiding over
hi s case.

The Court concl udes that the evidence is
i ndi sputable that detective Hanlon and Matthews failed
to reveal to the State an arranged visit by M.
Snmykowski with his daughter and the purchase of
chicken for that visit. Although this information was
not disclosed to the prosecutors, “the State Attorney
is charged with constructive know edge and possession
of evidence withheld by other state agents, such as
| aw enforcenment officers.” Gorham v. State, 597 So.2d
782, 784 (Fla. 1992). The Court, however, find that
this withheld evidence is not material.

As noted in United States v. Bagley, 473 U.S.
667, 682, 105 S. C. 3375, 3383, 87 L. Ed. 2d 481
(1985), wevidence is material “only if there is a
reasonable probability that, had the evidence been
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di sclosed to the defense, the result of the proceeding
woul d have been different.”

The Court concludes that the defendant did not
lack an ability to inpeach M. Snykowski wth anple
evi dence as denonstrated by trial counsel’s exhaustive
cross examnation. As noted in the State's Post
Heari ng Menorandum at 29:

At trial, the jury knew that Snykowski

had once plead guilty to tw bad check

charge where Snykowski’s wife had actually

witten the check because he wanted his wfe

to be able to be with his daughter. (D AR

4113-14) The jury knew that Snykowski was

concerned about his daughter’s welfare

because both Snykowski and his wife were
incarcerated. (D.A R 4144) The jury knew
that Stitzer’s wife had taken custody of

Snykowski’s daughter for a period of tine.

M. Snykowski was inpeached with the fact

that he regularly acted as an informant,

that he hoped he mght receive a favorable

letter from the State, that he had been

convicted of 17 counts of fraud, as well as

3 state convictions for witing bad checks,

and that he had previously earned a living

selling things to people. (D A R 4096-97,

4124, 4133). (D.A R refers to record on

direct appeal in R echmann v. State, 581

So.2d 133 (Fla. 1991))

Furthernore, it nmust be renenbered that:

Bullets recovered from Riechmann's notel

room mtched the type wused to  kill

Ki schnick. Riechmann possessed two of the

only three types of weapons that could have

been wused to kill Kischnick, showing his
preference for that particular type of
weapon. An expert testified that particles

found on Ri echmann's hands established a

reasonabl e scientific probability t hat

Ri echmann had fired a gun. Evidence of bl ood

splatter and stains on the car, blanket, and

clothes was consistent wth the state's
theory of what transpired that ni ght.

| nsurance policies, reciprocal wlls, and

ot her evi dence est abl i shed a noti ve.

Meanwhil e, the state's scientific evidence
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about blood and gunpowder residue was

inconsistent wth R echmann's theory of

defense, and the state offered considerable
evidence to inpeach Ri echmann on the w tness

st and.

Ri echmann v. State, 581 So.2d at 141.

In applying the Jones test, this Court concludes
that this evidence was not known by the trial court,
the defendant or his trial counsel and the State. At
the evidentiary hearing, former prosecutors Kevin
D G egory and Beth Sreenan each steadfastly maintained
that they did not promse M. Snykowski anything in
return for his testinony. Therefore, the Court, having
consi dered and weighed the newy discovered evidence,
the totality of the evidence presented both at tria
and the first post conviction hearing, concludes that
this inpeachnent evidence would have not produced an
acquittal had the evidence been known to the jury.

Wth regard defense exhibit C, Snykowski’s letter
to Ms. Sreenan, a close review of this exhibit does
not conclusively establish that the State received
this letter before Snykowski testified at trial. The
envelope in which the letter was received plainly
shows a receipt date, by the Sexual Battery Unit,
State Attorney 11'" Gircuit, of Cctober 4, 1998. Wth
no contrary evidence to dispute the State’'s receipt of
this letter two nonths after the jury found the
defendant gquilty, the court does not find that this
letter is material nor inpeachnment evidence wthheld
fromthe defendant.

As to def endant assertion t hat Snykowski
presented false testinony, the court concludes that
the State did not knowingly mslead the jury, the
Court or defense counsel with false testinony
presented by Snykowski. Rather, the Court finds that a
review of the trial testinmony of Wlter Snykowski
clearly denonstrated a significant and difficult
| anguage barrier between trial counsel and Snykowski,
whose verbal command of the English |anguage was at
best marginal. Unfortunately, Snykowski, who is a
native of Russia, testified without the benefit of a
court certified Russian interpreter. Trial counsel,
who deposed Snykowski before trial and was aware if
his native | anguage, as well as knew Snykowski’s |evel
of fluency of the English |anguage, did not request a
Russian interpreter either for the w tness’ deposition
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or trial. Consequent | y, trial counsel ' s Cross
exam nation of Snykowski proved to be excruciatingly
grueling, resulting in a lack of comunication or
m sunder st andi ng between trial counsel and Snykowski .
(See DAR 4112-4184).

Therefore, the Court concludes that if this newy
di scovered and/or w thheld evidence, which could have
been used to inpeach Snykowski, had been turned over
to the defendant, the outcone of the case would have
been the sanme. Mreover, the Court reaches this
conclusion after having evaluated and weighed each
claim cunulatively to one another, as well as wth
defendant’s previously presented clains coupled wth
t he evidence presented at trial and the 1996 and 2002
evidentiary hearings. See State v. Gunsby, 670 So.2d
920 (Fla. 1996). Therefore, defendant’s notion is

Wi t hout merit. Under t he ci rcunst ances, t he
defendant’s consolidated clains are without nerit and
deni ed.

(R 1126-27, 1334, 1135-40) The factual findings are supported
by conpetent, substantial evidence and given these findings, the
| ower court properly rejected these clains.

Def endant first attacks the |ower court’s finding that his
notion was tine barred. However, this finding is supported by
conpet ent subst anti al evidence and should be affirned.
Initially, it should be renenbered that Defendant never actually
filed a nmotion for post conviction relief claimng that the
State withheld evidence of a letter regarding a request for a
favor concerning the daughter or information regarding Kool.
I nstead, his anended notion for post conviction relief, filed on

Sept enber 14, 2001, raised Brady and G glio violations based on

Snykowski’s affidavit, which was dated Novenber 12, 2000;
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Schaefer’s letter concerning a reward, which he admitted having
been told about on June 5, 2000; and Schaefer’s testinony that
she had visited with her father from a deposition dated August
3, 2001. The clainms regarding the letter and Kool were asserted
for the first tinme as part of the post hearing neno filed on
August 12, 2002. Moreover, Defendant admtted that he had
recei ved the docunents upon which these clains were based prior
to the first post conviction proceeding. (R 1737, 1754, SR
155) Gven that these clainms were never properly asserted bel ow
and that they were based on information that Defendant had
possessed for years, the lower court properly found that these
clainms were tine barred. See Brown v. State, 894 So. 2d 137, 154
(Fla. 2004); Moore v. State, 803 So. 2d 199, 205-06 (Fla. 2002);
Huff v. State, 762 So. 2d 476, 481-82 (Fla. 2000); see also
Swafford v. State, 828 So. 2d 966 (Fla. 2002); Buenoano V.
State, 708 So. 2d 941, 948 (Fla. 1998); Pope v. State, 702 So. 2d
221, 223 (Fla. 1997); MIls v. State, 684 So. 2d 801, 804-06
(Fla. 1996). .

The |lower court also properly denied the other clains as
time barred. As the lower court found, the record reflects that
Def endant was aware of Snmykowski’s concern for his daughter
before trial. (R 1358-60, SR 213-15, 235-28) Moreover,

Def endant was given a copy of the letter regarding that concern
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before the first post conviction proceedi ng. However, Defendant
did not |ook for the daughter in connection with the first post
conviction proceeding. (SR 178) He did not nake public records
requests for Smykowski’s jail records either under Florida or
Federal law. (SR 181-83) Wen pressed, Defendant admtted that
his attenpts to |ocate Snykowski at the time of the first post
conviction notion were limted to speak to INS and relying on
INS's representation that Snykowski had an outstandi ng warrant
and could not be found. (SR 174-75, 179) Even during the second
post conviction proceedings, Defendant waited for Mieller to
provide him with information w thout ever even asking for the
i nformation, including failing to request even contact
information for Smykowski. (R 1724-26) This evidence provides
t he conpetent, substantial evidence to support the | ower court’s
determ nation that Defendant did not present this information in
a timely manner through the exercise of due diligence. Swafford.
The clainms were properly denied as tinme barred and should be
af firnmed.

Def endant next assails the |lower court for finding that he
had not proved that the State knowngly presented false
testinmony from Snykowski. However, the lower court’s finding
that there was a m sunderstanding due to a |anguage barrier and

no knowi ng presentation of false testinony is supported by the
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record. At trial, Snykowski was asked about the nunber and
timng of discussions with the State about the case. (DAR 4138-
43) He responded that he had given an initial statenent to Det.
Hanl on and Det. Matthews, that he had subsequently spoken to Ms.
Sreenan and the police at Eglin Airforce Base and that he had
spoken to the State the day before his testinony. Id. During the
course of this questioning, it is clear that Snykowski was
having difficulty wunderstanding Carhart’s questions. At the
evidentiary hearing, no one could state when the visit occurred
with any specificity. (R 1580-81, 1618, 1670-74, 1686-88) The
record showed that the State had the police assist in
transporting Snykowski to depositions conducted at the State
Attorney’s Ofice and that Snykowski was deposed on My 24,
1988. (DAR 706-07, 711, PCR 1061-1187) Moreover, the record
shows that the prosecutors were not told of the visit. (R 1365,
1374-75, 1671, 1677-78, 1676, 1691, SR 254-55) Under these
circunstances, the |ower court properly denied this claim
Sochor, 883 So. 2d at 785-86; Maharaj, 778 So. 2d 944, 957 (Fl a.
2001) .

Def endant next contends that the |lower court inproperly
rejected his claim that the State knowi ngly presented false
testinony that Snmykowski was not receiving any favors from the

State. However, in making this assertion, Defendant takes
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testinmony out of context. At trial, Defendant asked Snykowski
what a federal prosecutor had promsed him in exchange for
information he had provided in federal prosecutions. (DAR 4133-
35) Snykowski responded that he had been prom sed and had asked
for nothing. (DAR 4135) Snykowski was then asked if his
testinony that he was hoping to receive a letter fromthe State
was false, and he responded that he had not been prom sed a
letter but was hoping that a letter wuld be witten
voluntarily. (DAR 4135-36) Moreover, it should be renenbered
t hat Smykowski had voluntarily approached the State |ong before
any visit was ever contenplated and provided evidence against
Def endant. Under these circunstances and given the |anguage
barrier, Smykowski’'s failure to volunteer that he had been
allowed to visit his daughter does not show that his testinony
was false. Maharaj, 778 So. 2d at 954. The denial of this claim
shoul d be affirned.

To the extent that Defendant is claimng that the |[|ower
court erred in rejecting his claim that the State failed to
di sclose the visit to his daughter, the |ower court properly
denied this claim Snykowski was anply inpeached at trial wth
the fact that he regularly acted as an informant, that he hoped
he m ght receive a favorable letter fromthe State, that he had

been convicted of 17 counts of fraud, as well as 3 state
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convictions for witing bad checks, and that he had previously
earned a living selling things to people. (DAR 4096-97, 4124,
4133) WMoreover, the jury knew that Snykowski had once plead
guilty to two bad check charge where Snykowski’s wfe had
actually witten the check because he wanted his wife to be able
to be with his daughter, that Snykowski was concerned about his
daughter’s welfare because both Snykowski and his wife were
incarcerated and that Stitzer’s wfe had taken custody of
Snykowski’s daughter for a period of time. (DAR 4113-14, 4144-
45) Under these circunstances, the |ower court properly found
that the failure to disclose the visit was not material. Routly
v. State, 590 So. 2d 397 (Fla. 1991); Palnmes v. Wainwight, 460
So. 2d 362 (Fla. 1984). This is particularly true when one
considers that Defendant had nore gunshot residue on his hands
that did the victim Defendant owned weapons simlar to the
nmur der weapon and that he had owned ammunition simlar to that
used in the crinme, blood was found in places in the car that
woul d have been bl ocked had Defendant been in the car, Defendant
stood to gain financial from the |arge anmount of |ife insurance
on Ms. Kischnick, and Defendant gave a conpletely inplausible
account of his actions after the nurder, which included driving
a great distance after the shooting had occurred passed any

nunber of places where he could have sought assistance and into
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a seclude area before he contacted anyone. The claim was
properly deni ed.

Def endant next assails the lower court for rejecting his
claimregarding the letter. The |ower court found that Defendant
did not prove that the State was aware of the letter at the tinme
of trial. The lower court’s finding is supported by conpetent,
substantial evidence. Defendant introduced the letter wth a
received stanp on its envelope from after trial. (Defense
Exhibit C) While Defendant asserts that Sreenan testified that
she received the letter before trial, she did not. Sreenan,
instead, testified that she had seen the letter before the 2002
evidentiary hearing and that she did not recall when it was
received. (R 1353-57) Since Defendant never proved that the
State actually possessed the letter prior to trial, the |ower
court properly denied this claim State v. Knight, 866 So. 2d
1195, 1201 n.6 (Fla. 2003).

Moreover, the failure to prove that the State received the
letter makes it difficult to understand how the State could have
know ngly presented fal se testinony regarding Stitzer caring for
Snykowski’s daughter. This is particularly true, given that
Snykowski testified that Stitzer had cared for his daughter at

trial. (DAR 4144-45) As such, the claim was properly denied.

81



Maharaj, 778 So. 2d at 956-57.1'8

Def endant next asserts that the lower court erred in
failing to consider his clains regarding Of. Veski. However, as
argued in Issue I, the lower court properly sunmarily denied
this claimbecause it is procedurally barred and wthout nerit.

Def endant next assails the lower court for failing to
consi der the alleged reward promsed to Snykowski and
Snykowski’s affidavit. However, Defendant fails to note that he
was given an evidentiary hearing regarding these clains and
instead relies wupon allegations he nade. However, once an
evidentiary hearing is ordered, it is incunbent upon a defendant
to prove his clains. See Smth v. State, 445 So. 2d 323, 325
(Fla. 1983)

Here, Defendant utterly failed to do so. As argued in Issue
1, the lower court properly refused to consider the affidavit
and Defendant never presented Snykowski. Moreover, both the
prosecutors and police officers denied having any know edge of

any reward. (R 1374, 1380, 1680-81, 1691-92, 1701, SR 259)

8 Moreover, it does not appear that this evidence would have

been adm ssible, and therefore, inmterial. Wod v. Barthol onmew
516 U.S. 1 (1995). The only evidence was that the State did
nothing in response to the request. See Francis v. State, 473
So. 2d 672, 674-75 (Fla. 1985). In fact, Defendant failed to
di scl ose that he had offered a $15,000 reward because he was not
going to pay it.
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Since the State did not know of any reward,!® it could not have
committed a Brady violation by failing to disclose it. Mbharaj
v. State, 778 So. 2d 944, 954 (Fla. 2000). As such, these clains
were properly deni ed.

Def endant next asserts that the lower court inproperly
failed to consider an alleged Brady violation regarding “Kool.”
However, Defendant never pled a claim that the State viol ated
Brady by withholding information about Kool. Instead, Defendant
sinply attenpted to present evidence concerning Kool at the
evidentiary hearing and then sought |eave to anmend his notion
for post conviction relief after the evidentiary hearing.
However, the Ilower court properly refused to consider this
claim See Brown v. State, 894 So. 2d 137, 154 (Fla. 2004);
Moore v. State, 803 So. 2d 199, 205-06 (Fla. 2002); Huff wv.
State, 762 So. 2d 476, 481-82 (Fla. 2000).

Even if the claim had been properly before the |ower court,
it still would have been properly denied. Defendant never proved
that any information about “Kool” would have been adm ssible.
Police reports are not admssible in crimnal trials. See

Ri echmann, 777 So. 2d at 363. Defendant did not present any

19 |'n fact, Defendant never even proved there was a reward. The

only evidence of an alleged reward was Schaefer’s testinony that
her not her had clainmed that Snykowski had said something about a
reward. (R 1585-86) However, Schaefer stated that she had no
knowl edge of any reward. (R 1586)
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evi dence regarding the person who alleged heard “Kool” braggi ng
about commtting a robbery and nurder in Coconut Gove (which is
not anywhere near where this crine allegedly occurred). As the
Supreme Court nmde clear in Wod v. Bartholonmew 516 U S 1
(1995), the point of a Brady claimis that a defendant nust show
that adm ssible evidence was suppressed; not that extraneous
information was not revealed. As Defendant did not show that
this allegedly suppressed report would have been adm ssible, it
was not material and the claimwas properly deni ed.

Def endant finally asserts that the |ower court inproperly
failed to consider the cunulative effect of his other alleged
Brady violations. However, the lower court repeatedly stated
that it was considering the cunulative effect of both the trial
and prior post conviction proceeding. As such, Defendant’s claim
that it failed to do so is without nerit.

Moreover, in nmaking this claim Defendant mi scharacterizes
this Court’s prior rulings. Defendant first asserts that found

that the State had commtted a Brady violation with regard to 37

0

allegedly withheld German witness statements.?® However, this

20 \While Defendant contends that the State’'s assertion that a
summary of the statenents was disclosed during Bernd Schlieth is
belied by the record, it is Defendant’s contention that is
contrary to the record. Wen the issue can up pretrial, Carhart
adm tted that he had been provided with 10 of the statenments and
was only seeking the other 27. (DAR 657-60) Moreover, Carhart
acknow edged that the statenents were those discussed during
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Court found this claim was procedurally barred. Ri echmann, 777
So. 2d at 363. Defendant next contends that this Court found
t hat Smykowski had a deal with the State. However, this Court
found there was “no undisclosed deal.” I1d. Defendant asserts
that this Court found a Brady violation regarding a police
report of an interview with a waiter and regarding a statenent
from Ms. Kischnick’s father. However, this Court found no Brady
regarding the waiter because the information was cunulative to
di scl osed evidence and there was no evidence that the father’s
statenent was adm ssible. 1d. Defendant next asserts that this
Court found a Brady violation regarding crinme scene photographs.
However, this Court found that the claim was barred and there
was no evidence that crinme scene photographs had not been
di scl osed. Id. at 361 n.20. Defendant also clains that he proved
a Brady violation regarding reports about his deneanor at the
time of the crinme. However, Defendant never even raised such a
Brady claim (PCR 219-315) Instead, the claim was raised as a
claim of ineffective assistance of counsel and rejected because
the evidence was presented at trial. (PCR 55-62, 6048-51)
Moreover, the record fully supports this determ nation. (DAR
2458, 2481-82, 2681-82, 2933, 3417) This Court affirnmed, finding

no deficiency or prejudice. ld. at 356-58. Since this Court

Schlieth's deposition and that “ [he had] 27 nanes, and fromthe
detective, a one sentence sunmary.” (DAR 664-65)
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found that these clains were procedurally barred and w thout
merit, they do not add to the cunul ative error analysis.

The only clains that this Court rejected based on the
materiality aspect of the Brady analysis was the «clains
regarding the opening of the wndow. However, this Court
rejected that portion stating:

Any evidence that the w ndow was open no nore than 6

inches is not much different from that presented at

trial that the w ndow was open 3 1/2 inches. Mbreover

the statement by the crinme lab that the w ndow was

conpletely down would not be conpletely favorable to

Ri echmann, because he testified at trial that the

wi ndow was only open half-way. Additionally, it would

have al so been inconsistent with the testinony of his

expert, who stated that the w ndow was only 3 3/4

i nches open.

ld. at 362. Gven the nature of this Court’s holding, the |ower
court properly rejected this claim even considering this claim

cunul atively. It should be affirned.

V. THE LOWNER COURT PROPERLY REJECTED THE NEWY
DI SCOVERED EVI DENCE CLAI M

Def endant next asserts that the lower court erred in
denying his claimthat newy discovered evidence nerits reversa
of his conviction. Specifically, Defendant asserts that Doreen
Bezner was a newy discovered eyewitness and that Donald
WIlliams could provide information corroborating Bezner’'s
account. Defendant asserts that the trial court did not conduct

a cunulative analysis, relied on allegedly inproper factors in

86



finding the witnesses not to be credible and inproperly rejected
the claim because his w tnesses were not credible. However, the
| ower court properly rejected this claim

In order to prevail on a claim of newy discovered
evi dence, a defendant nust prove the evidence was unknown to
def endant, his counsel or the court at the tine of trial, that
it could not have been |earned through the exercise of due
diligence, and that it would probably produce an acquittal on
retrial. Jones v. State, 591 So. 2d 911, 915-16 (Fla. 1991). In
determ ni ng whether the evidence would produce probably produce
an acquittal on retrial, the court nust consider whether the
evidence is credible. See State v. Riechmann, 777 So. 2d 342
360-61 (Fla. 2000); Jones v. State, 709 So. 2d 512, 521-22 (Fl a.
1998); Blanco v. State, 702 So. 2d 1250, 1251 (Fla. 1997);
Parker v. State, 641 So. 2d 369, 376 (Fla. 1994), cert. deni ed,
513 U. S. 1131 (1995). A lower court’s findings in this regard
will not be overturned so long as they are supported by
conpetent substantial evidence. Mlendez v. State, 718 So. 2d
746, 749 (Fla. 1998); Blanco, 702 So. 2d at 1252.

Here, the lower court rejected the claim of newy
di scovered evidence regardi ng Bezner and Donald WIIians:

After having reviewed: (1) the testinony of the
thirteen witnesses who testified at the nine day

evidentiary hearing; (2) all matters and exhibits
i ntroduced at t hat heari ng; (3) ot her matters
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presented to the Court through the file, record and
transcript; (4) the Florida Suprene Court’s opinions
in R echmann v. State, supra 581 So.2d 133; and State
V. Riechmann, supra 777 So.2d 342; and (5) witten
ar gunent of  counsel, together with the Court’s
opportunity to consider the credibility of the
wi tnesses who testified during the post conviction
proceedi ngs, the Court hereby finds:
NEWY DI SCOVERED EVI DENCE
12. The Florida Suprene Court previously noted in
State v. Riechmann, 777 So. 2d at 359, that:
[ Def endant] alleges three categories of
newy discovered evidence: (1) two newy
di scovered eyewitnesses to the nurder (Early
Stitt and Hilton WIIlians); (2) new y
di scovered evidence that the testinony of
j ail house informant Snykowski was know ngly
false; and (3) newy discovered evidence of
subsequent simlar mur der s confirm ng
[ Def endant’ s] accounts of the nurder.
The Court has held that defendants nust
satisfy two requirenments in order to have a
conviction set aside on the basis of newy
di scover ed evi dence:
First . . . newy discovered
evi dence “nust have been unknown
by the trial court, by the party,
or by ~counsel at the tinme of
trial, and it nust appear that
def endant or his counsel could not
have known [of it] by the use of
due diligence.”
Second, the newly discovered
evi dence nust be of such nature
that it would probably produce an
acquittal on retrial .o
In considering the second
prong, the trial court should
initially consider whet her t he

evi dence woul d have been
adm ssible at trial or whether
t here woul d have been any
evi denti ary bar s to its
adm ssibility . . . . The trial

court should further consider the
materiality and relevance of the
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evidence and any inconsistencies
in the newly discovered evidence.
Jones v. State, 709 So.2nd 512, 521
(Fl a. 1998) (quoti ng Torr es- Arbol eda V.
Dugger, 636 So.2d at 1324-25)(alteration in
original)(citations omtted).
13. Once agai n, t he def endant asserts t hree
categories of newy discovered evidence: (1) two newy
di scovered eyewitnesses to the nurder (Donald WIIians
and Doreen Bezner-d enn) and newly di scovered evidence
showing that Mark Dugan confessed to Peter Mieller
t hat he nmurdered Kersten Kischnick; (2) new y
di scovered inpeachnent evidence (Snykowski’s arranged
visit wth his daughter) establishing defendant’s
i nnocence; and (3) the State knowingly allowed
m sl eadi ng or fal se testinony.
1. NEWLY DI SCOVERED EVI DENCE OF | NNOCENCE | N
THE FORM OF AN EYEW TNESS ACCOUNT OF THE
SHOOTI NG OF KERSTEN Kl SCHNI CK
14. In 1994, the defendant in his first nmotion to
vacate asserted two newy discovered eyew tnesses to
the nmurder (Early Stitt and Hlton WIlians). The
Florida Suprene Court found that the evidence
presented at the hearing presided by Judge Al an CGold
woul d  not have produced an acquittal in the
prosecution against the defendant. The Suprene Court
further concluded that Judge Gold s findings were
supported by conpetent and substantial evidence, which
he summari zed as fol | owed:
The exculpatory testinony of Hilton
Wllians and Early Stitt was discovered
after trial, would have been adm ssible at
the trial, and is material to Defendant’s
guilt or innocence . .o
The Court further concludes that these
W tnesses were not previously known to the
Def endant or trial counsel and were not
di scover abl e in an exerci se of due
diligence. Trial counsel was not able to
determ ne the location of the shooting with
any precision. As a result, he could not
reasonably investigate potential wtnesses.
Even if these wtnesses could have been
found, they would have been reluctant to
testify at the time for fear of prosecution
by the State for drug or other offenses, or
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from possible retribution.
State v. Riechmann, 777 So.2d at 360.

The Suprene Court further cited Judge Gold's
application of the materiality prong of the Jones
t est:

The Court find the testinony of M.
Stitt and M. WlIllians to be less than
credible and “rife wth inconsistencies”
wth the Defendant’s own testinony at trial.
M. Stitt suffers from a drug problem that
affects his nenory. M. WIllianms has
mul tiple convi cti ons, is current
incarcerated for robbery, and initially lied
to the court during his testinony. He worked

for t he Def endant’ s i nvesti gat or and
recei ved conpensati on, whi ch he first
denied, but then admtted. Finally, his
testi nony IS i nconsi st ent wi th t he

Def endant’s own recollection of the events

as well as the undisputed evidence that the

victim was shot through the passenger’s

Wi ndow, not t he driver’s Wi ndow.

Furthernore, the Defendant nentioned only

one person, the shooter, on the street at

the tinme described, not several as described

by M. WIIians.

The Court concludes that the testinony

of M. Stitt and M. WIIlians, w thout nore,

woul d probably not create a reasonabl e doubt

in the mnds of the jury. The Court reached

this conclusion after evaluating the weight

of both the newly discovered evidence and

the totality of the evidence at trial.

Order on Mdtion to Vacate Judgnent of

Conviction and Sentence (hereinafter cited

as Order) at pages 40-41. id.
15. As to the two new y-di scovered eyew tnesses to
the nmurder (Donald WIIlianms and Doreen Bezner-d enn),
the defendant presented at the evidentiary hearing the
testinony of Donald WIllians (no relation to Hlton
WIllianms), who explained that he vaguely recalled an
incident at 639 Street and Biscayne Boulevard in
Cct ober 1987. Although Donald WIlians stated that he
was present in the area, he explained that he did not
witness the shooting; but rather, he heard people
di scuss the crine at a bar. He also testified that he
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observed Mark Dugen and his girlfriend, Doreen Bezner,
in the area.

Mor eover, on cross exam nation, Donald WIIians,

admtted stating in his deposition that: (1) he was
honel ess; (2) he did not recall the exact nonth and
year of the crinme; and (3) he has had a fifty-year
drug and al cohol addicition.
16. The defendant also presented the testinony of
Doreen Bezner-d enn who testified that she lived in a
hotel on Biscayne Boulevard with Mark Grey since March
1987. Ms. Bezner explained that she witnessed a crine
that was comitted at 62" and Biscayne Boul evard
during the early evening hours between 6:00 p.m and
7:00 p.m She described this location as a “dope
hole.” She further testified that she was positioned
ten or fifteen feet away in some bushes, snoking crack
cocai ne, when she saw a bl onde | ady, who was wearing a
ot gold jewelry, and man pull up in a car. She stated
that her boyfriend, Mark Gey, instructed the blonde
lady and nman to stop. She stated that her boyfriend,
Mark Grey, instructed the blonde |ady and man to stop.
She then described how two young “jits” or black boys
ran to the side of the car where she heard a shot and
saw the car drive off.

Ms. Bezner further explained that her boyfriend
| ocked her in their hotel room where he threatened
her if she told anyone about the crine.

She stated that Mark Gey talked earlier about
having lots of noney, and that they would not have to
wor k anynore. She also testified that for one week the
police had not cone to the area to investigate the
crinme.

On Cross exam nati on, Ms. Bezner further
testified that Mary Grey whom she never heard referred
to as Mark Dugen, was her pinp and a drug deal er. She
explained that she I\has lived on the streets since
the age of seven, has worked as a prostitute, and that
she has at |least eleven (11) felony convictions,
i ncluded several prostitution and/or m sdeneanor
convictions. She also stated in her deposition that
she saw the sane man, who she described as having
black hair with gray in it, and the lady earlier in
the day at a Denny’s parking lot talking to Mark G ay
about what assuned was drugs.

Ms. Bezner again explained that she always used
crack cocaine and that she witnessed the shooting from
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bushes while snoking crack cocaine. She stated that
she did not renenber the type or color of the car
whi ch was occupied by the |lady and man when the two
bl ack boys approached. Moreover, M. Bezner testified
that Mark G ey did not fire any shots into the car.

The Court concludes that the testinony of Donald
Wl lianms and Doreen Bezner qualify as newy discovered
evi dence under the test enunciated in Jones v. State,
591 So.2d at 915. Their testinony was discovered after
trial, would have been admssible at trial, and is
material to defendant’s guilt or innocence.

The Court further concludes that the defendant or
his counsel could not have known of these w tnesses by
the exercise of due diligence because trial counsel
was not able to determine the |location of the
shooting, and these witnesses testified that they were
homel ess and addicted to drugs. Therefore, trial
counsel could not reasonably investigate or |ocate M.
WIllianms and Ms. Bezner.

The Court now addresses whet her the defendant has
shown that the testinony of Donald WIIlians and Doreen
Bezner, in conjunction with the evidence introduced in
defendant’s first 3.850 post conviction hearing, as
well as the evidence introduced at trial, would have
probably produced as acquittal. Swafford v. State, 828
So. 2d 966 (Fla. 2002).

The Court concludes that the defendant has not
denonstrated this prong of his newy discovered
evidence claim Donald WIllians clearly testified that
he did not witness the crinme, and that he only heard
about it from others at a local bar. Al though his
testinmony could corroborate the fact that Doreen
Bezner frequented the area of 62" Street and Biscayne
Boul evardm his testinony is |less than credible due to
his fifty-year drug addiction and his inability to
reliably recall the tinme of day, nonth or year of the
crinme.

The Court finds the testinony of Doreen Bezner
utterly wunreliable and full of inconsistencies. M.
Bezner is an eleven-tine convicted felon and drug
addict. The details of her testinony, as previously
di scussed, are inconsistent with (1) the description
and appearance of both defendant and Ker st en
Ki schnick; (2) the trial testinony of the defendant;
and (3) the evidence presented at trial and the 1996
and 2002 post conviction hearings.
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After considering, conparing and weighing the
new y di scovered eyew tness evidence, the totality of
the evidence presented both at trial and the first
post conviction hearing, the court concludes that the
testinony of Ms. Bezner, in conjunction with the other
evi dence presented at the evidentiary hearing, would
not produce an acquittal. See Kyles v. Witley, 514
U S. 419 (1995).

(R 1127-32)

Here, the lower court’s finding that Bezner and Donald
Wlliams were not credible and, as such, would not probably
produce an acquittal on retrial is anply supported by the |aw
and the evidence. As such, it should be affirned.

At the evidentiary hearing, Bezner did testified that she
had previously described Defendant as having black hair wth
gray in it. (R 1653-54) She repeatedly described M. Kischnick
as wearing a lot of gold. (R 1643, 1645, 1658-59) She did adm't
that she was using drugs both at the tinme of the crinme and
presently. (R 1657-58) She did testify that she had 11 prior
felony convictions, as well as nunerous convictions for
prostitution.?’ (R 1658, 1659, 1661-62) She asserted that the
crime occurred between 6 and 7 p.m when it was still |ight out.

(R 1642, 1653) Moreover, Bezner testified that Defendant was in

2L I'n his brief, Defendant appears to claimthat the trial court
erred in refusing to allow himto present a printout of Bezner’'s
crimnal history to inpeach Bezner’'s testinony concerning the
nunber and type of prior convictions she had. However, the |ower
court’s ruling was proper because rap sheet cannot be used in
this manner. Ross v. State, 601 So. 2d 1190, 1993 (Fla. 1992).
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the area as a result of a neeting that had been arranged earlier
in the day. She further stated that Mark G ay stopped the car by
standing in front of it with his hand up and that two young
bl ack nmen junped out and opened fire as soon as the car stopped.
She stated that Mark Gray was not known as Mark Dugen. (R 1650-
51)

Donald WIllianms testified that he had heard of an incident
in the neighbor of 63rd Street and Biscayne Boul evard but had
seen nothing. (R 1627) He knew a Mirk Dugan who had a
girlfriend named Doreen but had never heard anything associating
Dugan with the incident. (R 1630-31, 1638) He admtted to
having a 50 year history of drug addiction. (R 1634) He cl ai ned
that he had stated in deposition that he did not know the year
of the incident because he did not realize he was being
guesti oned concerning the incident. (R 1632-33)

At the tine of trial, Defendant’s version of the crinme was
that he and Ms. Kischnick spent the norning of the crine on the
beach and at their hotel. They then proceeded to Baysi de where
t hey shopped and eat dinner. Between 10 and 10:30 p.m, they
| eft Bayside planning to go over the Julia Tuttle Causeway to
vi deotape the Welconme to Mam Beach sign. He clained that they
m ssed the turn off for that causeway and that when he reached

163rd Street, he realized he had gone too far. In an attenpted
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to go around the block and go back south, Defendant had stated
that he turned onto West Dixie H ghway. He then got lost. He
stopped a | one black nman on the street and asked directions. The
man provided directions. Def endant allegedly attenpted to
retrieve the video canera from the back seat and as he turned
back, the man fired the shot. Defendant clains that he then sped
away and ended up on the side street in Mam Beach | ooking for
hel p. (PCT. 1657-59, DAR 3242-45, 4470-97)

Moreover, the «crinme scene photographs show that M.
Kischnick was not wearing a lot of gold. (DAR 259, 279)
Further, Defendant had blond hair at the tine.

During the first post <conviction proceeding, Defendant
presented the testinony of Early Stitt and Hlton WIIlians as
all eged eyewitnesses to the crinme, which was now committed in
the area of 63rd Street and Biscayne Boul evard. Stitt, a person
with 38 prior convictions, testified that the crine occurred 3
to 4 years before it actually did. (T. 1173-75) He stated that
the crime occurred around 10 p.m but admitted that he had
previously stated that the crinme occurred after mdnight. (T.
1175-76, 1191-93) He initially stated that both of the occupants
in the car when the nurder occurred were male. (T. 1176-77) He
was unable to renmenber any details of the crine but stated that

he was not with M. WIlians. (T. 1173-82) He adnmitted that
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Defendant’s investigator had to refresh his recollection
regarding the limted information he was able to recall. (T.
1185- 86)

Hlton WIliams, who had 10 prior convictions, testified
that he was with M. Stitt and a group of other people. (T.
1204-06) He admtted that he had altered the other nenbers of
the group fromhis previous affidavit and that he did so because
his testinony depended on his purpose at the tine he was giving
it. (T. 1220-22) He stated that the car was approached by two
groups of people and that the shot was fired through the
driver’s window. (T. 1204-06, 1225, 1231) He also stated that he
was not conpensated by Defendant for his testinony but |ater
adm tted that Defendant had paid for a hotel for him (T. 1239-
40, 1243)

Moreover, at the evidentiary hearing on this notion for
post conviction relief, Hlton WIllians admtted that he had
lied and arranged for the other alleged eyewitnesses to lie at
the first evidentiary hearing and had produced a false Mark
Dugan to confess to Peter Mieller in the hope of receiving a
$15, 000 reward that Defendant had offered but not disclosed. (R
1408- 10, 1412) He and Backhus were caught on tape having
conversations regarding “charitable contributions to the Hilton

WIllians Be Free Fund.” (R 1415-16)
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Thi s evi dence anply supports t he | ower court’s
determ nation that Bezner and Donald WIIlianms were not credible.
Since the determnation that the witnesses were not credible is
supported by conpetent, substantial evidence, it should be
affirmed. Melendez v. State, 718 So. 2d 746, 749 (Fla. 1998);
Bl anco, 702 So. 2d at 1252.

Def endant first attacks the |lower court’s order by claimng
that the Ilower <court did not conduct a cunulative error
anal ysi s. However, the lower court’s order belies this
contention. The |lower court repeatedly stated that it considered
the evidence presented in connection wth this nmotion in
conjunction with the evidence presented at the hearing on the
first notion for post conviction relief and at trial. The nere
fact that the lower court did not reach the conclusion that
Def endant wanted does not indicate that the |lower court failed
to conduct a proper cunulative error analysis. This s
particularly true given that this Court has stated that “clains
of cumulative error are properly denied where the individual
cl ai r8 have been found w thout nerit or procedurally barred” and
conditioned the need for a cunulative error analysis on the
finding that the newly discovered evidence is credible. Roberts
v. State, 840 So. 2d 962, 972 (Fla. 2002). Here, the Court found

that the newy discovered evidence was not credible, especially
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when considered cunulatively wth the evidence previously
presented. As such, the lower court properly rejected the claim
of cunul ative error.

Def endant next contends that the |lower court’s analysis of
the credibility of Bezner was flawed because she did not give
i nconsi stent descriptions. However, Bezner did give inconsistent
descriptions of Defendant and Ms. Kischnick. Bezner admtted she
had descri bed Defendant as having black hair with gray in it.
(R 1653-54) She repeatedly described Ms. Kischnick as wearing a
ot of gold. (R 1643, 1645, 1658-59) However, Defendant did not
have black hair with gray in it and the crinme scene photographs
do not show Ms. Kischnick wearing a | ot of gold. (DAR 259, 279)
The fact that Bezner identified pictures of Defendant and Ms.
Ki schnick from their photographs in a nmgazi ne does not negate
the fact that her description of them was inconsistent with the
evi dence. 2> Since Bezner did give inconsistent descriptions, the
| ower court properly considered this in determning that Bezner
was not credible.

Def endant next assails the |lower court for considering the

i nconsi stenci es between Bezner’s version and the prior versions

22 |'n fact, Bezner adnitted that the only photographs she was

shown were a couple in a magazine, including one of Defendant in
handcuffs. (R 1656) However, such single picture lineups are
consi dered unduly suggestive. Fitzpatrick v. State, 900 So. 2d
495 (Fla. 2005)
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of the crine given by Defendant and his w tnesses. However, this
Court has held a lower court is supposed to consider the
all egedly newly discovered evidence in connection with all of
the prior versions of the events in determ ning whether the
new y di scovered evidence woul d probably produce an acquittal at
retrial. Jones v. State, 709 So. 2d 512, 521 (Fla. 1998). 1In
fact, one of the reasons for rejecting Defendant’ s |ast claim of
new y discovered evidence that this Court affirnmed was that it
was inconsistent with Defendant’s own testinony. Riechmann, 777
So. 2d at 360. As such, the fact that the | ower court considered
the inconsistencies between the versions of the crinme that
Def endant had presented was proper. The |ower court should be
af firmed.

Def endant finally assails the lower court’s rejection of
this claim asserting that it is inproper to deny the claim
because the w tnesses were not credible. However, this Court has
repeatedly held that it is proper to deny a claim of newy
di scovered evidence because the newly discovered evidence was
not credible, including in the last appeal in this matter.
Ri echmann, 777 So. 2d at 360-61; Lightborne v. State, 841 So. 2d
431, 439-42 (Fla. 2003); Rogers v. State, 783 So. 2d 980, 1003-
04 (Fla. 2001); Melendez v. State, 718 So. 2d 746, 748 (Fla.

1998); Jones v. State, 709 So. 2d 512 (Fla. 1998); Blanco v.
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State, 702 So. 2d 1250, 1252 (Fla. 1997). As such, the | ower
court properly rejected the claim based on its finding that the

wi tnesses were incredible. It should be affirned.

CONCLUSI ON

For the foregoing reasons, denial of the successive notion
for post conviction relief should be affirmed.
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