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M. Riechmann a
phase relief of his
heari ng.

The follow ng a
record in this cause

t he abbrevi ati ons:
[13 R._ .”

“PGR_."
“PCR2__."

“Supp. PC-R2

143 D' EX_ . ”

1] S_ EX. __”

PRELI M NARY STATEMENT

ppeals the circuit court’s denial of guilt

Rul e 3.850 notion followi ng an evidentiary

bbreviations will be utilized to cite to the

, With appropriate page nunbers follow ng

-Record on direct appeal to this Court;
-Record on 1996 post-conviction hearing;
- Record on 2002 post -conviction hearing;

.7 - Suppl ement al Record on 2002 post -
convi ction heari ng.

- Def ense exhibits entered at the evidentiary
heari ng and made a part of the post-
conviction record on appeal. A designation
w Il be made as to which post-conviction
proceedi ng the exhibit was received.

-State exhibits entered at the evidentiary
hearing with a designation as to which post-
convi ction proceeding the exhibit was
received.

REQUEST FOR ORAL ARGUMENT

M. R echmann,

t hrough counsel, respectfully requests that

the Court permt oral argunent.



TABLE OF CONTENTS

PRELI M NARY STATEMENT [
REQUEST FOR ORAL ARGUVENT [
TABLE OF CONTENTS i

TABLE OF AUTHORI TI ES i

REPLY ARGUMENT | 1
REPLY ARGUMENT I | 14
MOTI ON TO PERPETUATE 14

ADM SSI BI LI TY OF AFFI DAVI T

REPLY ARGUMENT |11 24

CONCLUSI ON 35

CERTI FI CATE OF SERVICE 36

CERTI FI CATE OF FONT 36

21

Page



TABLE OF AUTHORI TI ES

Anderson v. dass, 727 So. 2d 1147 (Fla. 5'" DCA 1999) 26

Brady v. Maryland, 373 U.S. 83 (1963) 1, 3, 6, 7, 10, 12, 16,
32
Butterworth v. Kenny, 714 So. 2d 404 (Fla.1998) 17

Cannady v. State, 620 So. 2d 165 (Fla. 1993) 6, 19

FIl a. Code Jud. Conduct, Canons 1, 2A 30

Floyd v. State, 902 So. 2d 775 (Fla. 2005) 22, 24

Ford v. Wainwight, 477 U S. 399 (1986) 20, 29

Ggliov. United States, 405 U. S. 786 (1972) 1, 6, 7, 10, 16

Hof fman v. State, 800 So.2d 174 (Fla. 2001) 23, 24

Johnson v. Singletary, 647 So. 2d 106 (Fla. 1994) 17

Jones v. State, 709 So.2d 512 (Fla. 1998) 12

Kyles v. Wiitley, 514 U S. 419 (1995) 3

M am -Dade County v. Jones, 793 So. 2d 902 (Fla. 2001) 17

Mordenti v. State, 894 So. 2d 161 (Fla. 2004) 22-24

Mul | ane v. Central Hanover Bank & Trust Co., 339 U S. 306 (1950)
20, 29

Provenzano v. State, 750 So. 2d 597 (Fla. 1999) 17

Randol ph v. State, 853 So. 2d 1051 (Fla. 2003) 23

Roberts v. State, 840 So. 2d 962(Fla. 2002) 16, 17

Roman v. State, 528 So.2d 1169 (Fla. 1988) 23, 24

Routly v. State, 590 So. 2d 397 (Fla. 1991) 23

State v. MIls, 788 So. 2d 249 (Fla. 2001) 22-24

State v. R echmann, 777 So. 2d 342 (Fla. 2000) 7




Suarez v. Dugger, 527 So. 2d 191 (Fla. 1988) 26

Tabl eau Fine Art G oup, Inc. V. Jacoboni, 853 So. 2d 299 (Fla.
2003) 27

Teffeteller v. Dugger, 676 So. 2d 369 (Fla. 1996) 17

Tonpkins v. State, 894 So. 2d 897 (Fla. 2005) 6, 35

Way v. State, 760 So.2d 903 (Fla. 2000) 12







REPLY ARGUMENT |

In his first argunent in his Initial Brief, M. R echmann
argued that the circuit court commtted reversible error at the
evidentiary hearing when it excluded the proffered testinony of
Hilliard Veski.' Thus, the issue raised concerned the
adm ssibility of M. Veski’s proffered testinony in support of

the Brady/ G glio claimon which the evidentiary hearing had been

granted. On April 2, 2002, M. Riechmann served a notion
requesting that Hilliard Veski be permtted to appear as a

W t ness by tel ephone (PG R2. 533). The notion was heard and
granted on April 9, 2002 (PC-R2. 1507). The State said it did
not believe that Veski “would have any relevant testinony,” but
it did not object to the nmotion (1d.).

Rat her than address the issue raised by M. Ri echmann, the
State resorts to fabricating a different issue that it alleges
“the lower court denied . . . as procedurally barred because it
ei ther was or should have been raised on direct appeal or in the
pri or post conviction proceedings ( R 1140).” (Answer Brief at
39).1 Overlooked by the State is the fact that the order on
which it relies as denying “the claini was not entered until
February 23, 2003, after the evidentiary hearing (PG R2. 1140).
This order had not been entered when M. Ri echmann sought to

call Oficer Veski as a witness to prove his entitlenent to

relief.
The State’s Argunent | is punctuated by the phrase “[t]o
the extent that Defendant is attenpting to assert”. Answer

Brief at 41, 42, 43, 44, 45.' This phraseology is used to



hypot hesi ze argunments that M. Ri echmann did not nmake, and
t hereby canmpufl age the State’s steadfast refusal to defend the
evidentiary ruling at issue.

At the evidentiary hearing, M. Ri echmann sought to call

Hilliard Veski as a witness. Thereupon, the follow ng occurred:



M5. JAGGARD: The State’s objection is Your Honor has
granted an evidentiary hearing on two clains. Those being newy
di scovered evidence regarding the alleged confession of the
al | eged Mark Dugan and all eged Brady claimwith regard to Walter
Snykowski, of Oficer Veski, the police officer who conducted
the inventory search of the car in which the nurder occurred two
days after the crime. And his prior affidavit has been
proffered to show that the blanket that was on the driver’s seat
and the crine scene photographs and by the defendant’s adm ssi on
at trial was not in fact there and to testify about a flashlight
that was never admitted at trial, and it has absolutely
positively no relevance to the clains that Your Honor has

granted an evidentiary hearing on.

MR. MCCLAIN. In response, Your Honor, what’s been pendi ng
before Your Honor is a Brady claim This goes to the Brady
claimwhich is US. Suprenme Court in [Klyles v. [Witley] said
you have to analyze cunulative - -. M. Veski’s testinony was
presented in affidavit after the close of the last hearing. It
was after the close of the last hearing that he first inforned
M. Lohman, prior counsel for M. Ri echmann, regarding these
matters. Wat happened at trial and during that deposition he
i ndicated that the flashlight had been found in the trunk.

After the deposition he contacted trial counselor, M. Carhart,
and told M. Carhart actually his testinony at the deposition
was false, the flashlight had been found in the back seat of the
car, after that the State chose not to call him But M. Veski,
O ficer Veski was the police officer who conducted the inventory
search of the car on October 27'" and retrieved in excess of 20
items fromthe car, one of which was the shawl. The shaw
becane very inportant in the course of the case because it’s the
shawl that supposedly was on the driver’s seat and the testinony
t hat was presented fromexperts was that they found sonething
tested presunptive for bl ood specks on that shaw and that, that
proved that M. Ri echmann could not have been in the driver’s
seat at the time of the shooting. Oficer Veski indicates that
in fact when he seized the shawl fromthe car it was in the
passenger seat along with a ot of other itenms. He also

i ndicated that the car was still, this two days after hom ci de,
wet wth blood. That there was blood virtually everywhere and
it was still very wet and sticky. It becones very inportant and

it wasn't presented at trial because it wasn’t disclosed to M.
Carhart that the shawl was in the passenger seat when it was
seized by Oficer Veski. Certainly, whether it got put in the
passenger seat by other police officers earlier in the course of
wor ki ng inside the car working on the victim or whether it was
there all along, to sone extent doesn’'t matter because the



inportant point is that it was with itenms that were al ready
covered with bl ood and so the presence of any type of
presunptive blood and so the presence of any type of presunptive
bl ood loss is significant in light of the fact this was | ocated
in the passenger seat when the police officer who seized it,
seized it.

THE COURT: Anything further, State?

M5. JAGGARD: Your honor, you denied the evidentiary hearing
on this claim

THE COURT: Thank you. The notion to strike Oficer Vesk
is granted. Does not go to the issues that | have granted an
evidentiary hearing on or for the proceeding.

Next wi tness, please.

MR. MCCLAIN: Your Honor, | forgot one thing to proffer.
His [ Veski’s] testinobny was al so that he had, he indicated that
he was pressured to provide the testinony at the deposition
indicating the flashlight was in the trunk and that he was al so
bei ng pressured by Beth Sreenan to testify in the fashion that
he did and al so say the shawl was [not] in the passenger seat
because he had a pending - - he was on admnistrative | eave wth
a pending crimnal charge against himand the indication things
woul d go easier for you if you testify in this fashion.

THE COURT: | limted the hearing to two specific issues.
Anyt hi ng el se, pl ease?

MR. MCCLAIN. Nothing further on that, Your Honor.



(Supp. PC-R2. 144-47) (enphasi s added).

Thus, the State in seeking to exclude the evidence argued
that Veski’s testinony “has absolutely positively no rel evance
to the clains that Your Honor has granted an evidentiary hearing
on” (Supp. PG R 144). The circuit court sustained the
obj ection because Veski’s testinony “[d]oes not go to the issues
that | have granted an evidentiary hearing on” (Supp. PCR2.
146). Contrary to the State’s assertions in its Answer Brief,

t he evidence was excluded as irrelevant. Moreover, the State
did not argue in circuit court as it does now that Veski’s
testi nony was somehow time barred.’ At the Huff hearing, the

St at e ar gued:



As far as Oficer Veski goes, regardless of whether he was
untruthful in any way intimdated or not, he never testified.

He never testified. W never put in any evidence about that
flash |ight because we could not assure where the flashlight
was. His testinony with regard to the |ocation of the bl anket
is refuted because he didn’t see the car until two days |ater
when he conducted an inventory search and we have phot ographs of
t he bl anket sitting on the seat of the car.

vi



(PG R2. 1298-99). Had the State argued a tine bar in circuit
court, M. Riechmann could have and woul d have expl ai ned t hat

M. Veski did not tell M. Ri echmann’s counsel what actually
happened until the spring of 1997 when he signed an affidavit
whi ch counsel filed with this Court in support of a notion to
relinquish (PC-R2. 682). O course, the State had a copy of the
affidavit, was aware of the factual assertions therein, and
chose instead to argue the nerits, that M. Veski’'s testinony

was not relevant to M. Riechnann’s Brady/ Gglio claim It

shoul d not be pernmitted to change argunents before this Court.?

Cannady v. State, 620 So. 2d 165, 170 (Fl a.

1993) (“ Cont enpor aneous obj ection and procedural default rules
apply not only to defendants, but also to the State”).

Besi de nmaki ng a new procedural bar argunent that it did not
present in circuit court, the State now argues as to the nerits
that “the record conclusively shows that Defendant was aware of
the all eged pressure and all eged fal se testinmony” (Answer Bri ef
at 41).* dearly, the State hid the information that the
bl anket was found by Veski on the passenger seat covered with
wet bl ood two days after the shooting. This undisclosed
i nformati on woul d have arnmed the defense with evidence that any
bl ood on the bl anket got there when it was draped over the
bl oody passenger seat. This would have conpletely underm ned
the State’s claimthat the presence of presunptive bl ood on the
bl anket proved that M. Ri echmann was |yi ng when he cl ai ned t hat
he was sitting on it at the tinme of the shooting. However, this

is not an accurate recitation of the proffered testinony.
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O ficer Veski had been conducting an inventory of the vehicle
two days after the shooting. The blood inside the car was still
wet. The bl anket/shawl had been placed on the passenger seat
where the victimwas shot and was still wet with her blood. The
presence of any bl ood on the bl anket/shawl coul d have been
readily explained as blood transferred to the shawl while the
car was being processed. Mreover, the fact that there was wet
bl ood two days after the shooting al so expl ai ns how bl ood nay
have been transferred to the | edge under the driver’s side

W ndow.

Not only did the State keep the defense from know ng of the
favorabl e evidence of which Oficer Veski was aware, the State
kept his investigator notebook fromthe defense. At Oficer
Veski’s July 7, 1987 deposition, trial counsel was advised that
O ficer Veski’s notebook with details regarding the |ocation of
t he evidence collected fromthe car was m ssing, according to
Ms. Sreenan. For that reason, it could not be turned over to
the defense (PC-R2. 682). 1In fact, the transcript of Oficer
Veski’s deposition on July 7, 1988, shows a discussion ensued
about the location of Oficer Veski’s spiral notebook. After
O ficer Veski indicated that he had given his notebook to

Det ective Hanlon, the follow ng occurred:
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MR. CARHART: State, is there sone reason | have not been
provided with his notes.

MS. SREENAN: We don’'t have them

MR. CARHART: Was that because Hanlon won't give themto
you?

M5. SREENAN: This is the first | have heard of them | do
not know that Hanl on has them



(PG R2. 682). The record clearly shows that the notes were not
turned over to M. R echmann’s trial attorney.
Regar di ng these undi scl osed notes, M. Veski explained in

his 1997 affidavit:



1. My nanme is Hilliard Veski. | live in Live Qak,
Fl ori da.

2. | amretired fromthe Mam Beach Police Departnent
where | was enpl oyed for approximately eighteen years.

3. In Cctober, 1987, | conducted an inventory of a red
Ford Thunderbird that was all egedly driven by D eter Ri echmann
at the tinme his girlfriend was shot and nurdered inside the
vehicle. The inventory was conducted at the police station
approxi mately one and one-half days after the shooting incident
at the direction of my supervisor.

4. I n conducting ny inventory of the vehicle, | recorded
all itenms on a spiral-bound steno pad as well as on printed
inventory sheets provided by the departnment. M two pages of
handwitten notes of the inventory recorded on approxi mately
Cctober 27, 1987, are attached to this affidavit and bear ny
si gnature.

5. As reflected in the attached notes of ny inventory,
item#2, | found a blue and red plaid shaw draped over the
right front seat, that is, the passenger seat, of the vehicle.

6. At sone point, an issue arose with regard to the
| ocation of the shawl. Although the shawl was definitely on the
front seat when | exanmi ned the vehicle, this was di sputed by one
of the assistant state attorneys handling the case. | was
pressured to say that | had found the blanket in a different
| ocation, although I frankly do not recall where they wanted ne
to say it was found, whether it was the front seat or backset.
In any event, | was not supposed to say that | had found the
bl anket draped over the front right seat.

Xi



(PG R2. 680-81).

'Argument | in the Initial Brief was captioned as foll ows:

THE CIRCU T COURT ERRED AS A MATTER OF LAWI N
REFUSI NG TO PERM T MR, Rl ECHVANN TO PRESENT THE
TESTI MONY OF HI LLI ARD VESKI | N SUPPCRT OF HI S
BRADY/ G GLI O CLAIMS. THE CIRCUI T COURT' S ACTI ON WAS
TANTAMOUNT TO A SUMVARY DENI AL OF ANY CLAI Ms

PREM SED UPON VESKI' S TESTI MONY.

Amended I nitial Brief at 40. In the Answer Brief, a different
caption appears - “THE LONER COURT PROPERLY SUWWARI LY DENI ED THE
CLAI M REGARDI NG OFFI CER VESKI .” Answer Brief at 38.

Jdaimlll of the Anended Mtion to Vacate filed on Septenber 14,
2001, pled violations of both Brady and G glio arising in
connection with Walter Snykowski (Supp. PC-R2. 41). The first

paragraph of Claimlll stated, “All other allegations in this
notion are incorporated into this claimby specific reference.
Claimlll included a section on the need for cunul ative anal ysis

of the claim(Supp. PC-R2. 54).

CaimlIV of the Arended Mbtion to Vacate raised a due
process cl ai m based upon m sconduct by | aw enforcenment (Supp.
PC-R2. 58). Specific allegations with regard to Hilliard Vesk
were included within daimlV (Supp. PG R2. 62-64).

At the Huff hearing, M. R echmann’s counsel expl ained that
the claimwas prem sed upon “Brady versus Maryland as wel | by
the, what | call, an outrageous state conduct claim” (PG R2.
1288). The State argued, “As far as O ficer Veski goes,
regardl ess of whether he was untruthful in any way intim dated
or not, he never testified” (PG R2. 1298). The State
el aborated, “His testinony with regard to the |ocation of the
bl anket is refuted because he didn’'t see the car until two days
| at er when he conducted an inventory search and we have
phot ographs of the blanket sitting on the seat of the car” (PG
R2. 1299).

At the end of the Huff hearing, the circuit court took the
matt er under advi sement setting another hearing on Novenber 1,
2001, to announce its ruling (PC-R2. 1310-11). Unfortunately,
no transcript can be | ocated of the hearing at which the judge
issued his ruling granting the evidentiary hearing (PG R2.
1315).

At a hearing held on Novenmber 30, 2001, a discussion occurs
on M. Riechmann’s witness list for the evidentiary hearing that
the court had ordered. The State had filed a notion to conpel
production of addresses for the witnesses |isted by M.
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Ri echmann and a proffer of the expected testinony from each
witness (PG R2. 445). In the notion, the State represented that
the evidentiary hearing had been granted “on two |inmted issues
related to an alleged recantation by Walter Snykowski and an
al l eged admi ssion of guilt by ‘Mark Dugan’ .” (PC-R2. 445).
During the Novenber 30'" hearing, M. Ri echmann’s counse
identifies “Veski,” “one of the crinme scene technicians that
coll ected the blankets” as an expected wtness (PC-R2. 1490).

30f course, the information that Veski disclosed to M.

Ri echmann’ s counsel in the spring of 1997 had not been discl osed
by the State at the tinme of the 1988 trial or the 1996
proceedi ngs on the prior post conviction notion. So there is
absolutely nothing in the record showi ng how any cl ai m based
upon the proffer of Veski’s testinony could have been presented
during the direct appeal or the prior post conviction

pr oceedi ngs.

“0n pages 43 and 44, the State uses the word “claini in lieu of
the word “assert”. On page 45, the phraseology varies a bit
nore - “[t]o the extent that the Defendant is claimng”.

°In Hilliard Veski’'s affidavit, he explained that he did not cone
clean with M. Riechmann’s counsel until in the spring of 1997
(PGR2. 681). Imediately after Veski advised M. R echmann’s
counsel what he knew, the affidavit was prepared and notion to
relinquish jurisdiction was filed with this Court while the
3.850 appeal was pending. The notion to relinquish was filed on
June 3, 1997. The notion was denied by this Court on Septenber
16, 1997. Once the appeal was final, and the nmandate i ssued
returning jurisdiction to the circuit court in March of 2001,

M. Riechmann filed a notion to vacate containing all egations
based on M. Veski’s affidavit on Septenber 14, 2001. The
circuit court did not have jurisdiction to entertain M.

Ri echmann’s cl ai m based upon the Veski affidavit until after the
mandat e i ssued. See Tonpkins v. State, 894 So. 2d 897 (Fla.
2005). Thus, the one year clock was tolled while M. Ri echmann
| acked access to the courts to raise any claimbased upon
Veski’s affidavit.

®  n circuit court, the State did at one point in its Response to
the 3.850 notion indicate that after this Court refused to
relinquish jurisdiction to permt M. R echmann to present a
Brady/G glio clai mbased upon Veski’s affidavit, it “rejected

t he habeas clainf prem sed upon the affidavit (PG R2. 361).

But, the State’' s assertion was false and constituted an effort

Xiii



to deceive the circuit court. This Court denied the state
habeas cl aim prem sed upon Veski’s affidavit as not cogni zabl e
in original habeas petitions. State v. Ri echmann, 777 So. 2d
342, 364 n. 22 (Fla. 2000).

At the time of M. Veski’'s deposition, the State had not yet

di scl osed the results of any testing on the plaid bl anket/shaw .
Rhodes, who conducted the testing, did not receive the plaid

bl anket for testing until June 29, 1988 (R 3280). Even then,
it took three tries before he obtained a positive result that
was reported to the defense during trial. This was well after
O ficer Veski’s July 7, 1988, deposition.

After M. Veski advised trial counsel that his testinony
regarding the location of the flashlight was false, the State
did not call Oficer Veski as a witness at trial. It was only
after O ficer Veski exploded the flashlight evidence that Rhodes
suddenly concl uded that there were invisible specks of

Xiv



At notinme inits Answer Brief does the State address why
the proffered testinony of Veski was in fact irrelevant to M.
Ri echmann’s Brady/ G glio claim The State offers no explanation
for why Veski’s notebook was not turned over to the defense. It
advances no argunent in its brief as to the irrel evance of the
actual proffer of M. Veski’s testinony:
O ficer Veski indicates that in fact when he seized
the shawl fromthe car it was in the passenger seat
along with a lot of other itenms. He also indicated

that the car was still, this two days after hom ci de,
wet with blood. That there was blood virtually
everywhere and it was still very wet and sticky.

(Supp. PC-R2. 145).
The State’'s only direct response to M. Riechmann’s actual
assertions regarding the significance of the Veski proffer in

relationship to the Brady/Gglio claimraised by M. Ri echmann

is the follow ng brief statenent:
To the extent that Defendant is claimng that the fact

presunptive bl ood on the plaid blanket/shawl. But in

i ntroduci ng the bl anket/shawl, the State did not call Oficer
Veski as a wtness even though he was the officer who had
collected the itemfromthe car. The State was perm tted, over
the defense’s objection, to introduce the blanket into evidence
w thout calling Oficer Veski to identify the |location of the
bl anket when it was coll ected as evidence (R 3282). Moreover,
M. Carhart was not provided with Oficer Veski’s handwitten
notes of the location of all the evidence that he had coll ected
fromthe rental car.
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that the bl anket was noved was inportant because the
bl ood was transferred, Defendant did not raise this
claimin his notion for post conviction relief. As
such, it is not properly before this Court.

(Answer Brief at 46). But M. Riechmann did nake his sane

argunents in circuit court. In the notion to vacate filed on

Sept enber

14, 2001, M. Ri echmann asserted:
O ficer Veski’s notes indicate “shawl right front
seat,” and “Flashlight right rear seat.” Veski wote
t hese notes before he opened the trunk of the car to
inventory it.

* * *
The position of the black flashlight and the
bl anket/ shawl becane significant issues for the jury
because these itens were the only pieces of physical
evidence that the State argued coul d prove M.
Ri echmann’s guilt. Any deception as to where these
itens were found was integral to the case.

(Supp. PC-R2. 63).

During the Veski proffer, M. Ri echmann’s counsel asserted:

Certainly, whether it [blanket/shawl] got put in the
passenger seat by other police officers earlier in the
course of working inside the car working on the
victim or whether it was there all along, to sone
extent doesn’t matter because the inportant point is
that it was with itens that were al ready covered with
bl ood and so the presence of any type of presunptive
bl ood and so the presence of any type of presunptive
bl ood loss is significant in light of the fact this
was | ocated in the passenger seat when the police

of ficer who seized it, seized it.

(PG R2. 145).

In his closing argunent in circuit court, M. Ri echmann

ar gued:

The handwritten notes attached to Veski’s affidavit
contained the following notation, “2. Shawl, blue &
red plaid (R'F seat)”. Thus, the notebook clearly

reflects that the shawl, contrary to the State’'s
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representation at trial, was discovered in the right
front seat, i.e. the passenger seat where Kersten

Ki schni ck was shot. This evidence renders the expert
testinony that the shawl tested positive for the
presence of bl ood, absolutely neaningless. Veski’s
descriptions of his actions in the course of his
inventory provides, fromthe defense point of view, a
beni gn expl anation for the process of bl ood spots

al ong the bottomof the driver’s side wi ndow, Veski’s
gl oves were contam nated wth bl ood and were noving
around inside the car before the bl ood spots were

f ound.

(PG R2. 632).
The State’s contention that M. Ri echmann did not advance
his current argunments in the circuit court when he sought to

introduce M. Veski’'s testinmony is sinply a fabrication.?®

8 n his closing argunent, M. Riechman did nove to anend his
3.850 notion to conformto the evidence and argunent nmade during
t he evidentiary hearing:

Between the tine this Court ordered the evidentiary
hearing and the tine that the hearing conmenced,
there were new di scoveries and new di scl osures. As
a result, the evidence presented does not directly
correspond to the pending Rule 3.850 notion. This
I's not an unusual devel opnent in Rule 3.850
proceedings. In Jones v. State, 709 So.2d 512, 518
(Fla. 1998), evidence of Brady violation was

di scovered on the eve an evidentiary hearing.

There, the defendant was pernmitted to present the
evidence and al |l owed to subsequently orally anmend
his successor Rule 3.850 notion to include a

previ ously unpled Brady violation. Cf. Wy v.
State, 760 So.2d 903, 916 (Fla. 2000)(no error where
testi nony was excluded by the judge at the
evidentiary hearing as outside the scope of the
3.850 notion because “Way never attenpted to anmend
hi s postconviction notion,” not even during the
appeal ). Accordingly within this closing

menor andum M. Ri echmann noves to anmend his Rule
3.850 to conformw th evidence that he presented at
t he hearing, sone w thout objection, sone over

17



Inits efforts to ignore the actual argunents that the
circuit court erred in excluding M. Veski’s testinony, the
State conpletely fails to address M. Riechmann’s claimthat M.
Veski’s testinony constitutes inpeachnent of prosecutor Sreenan,
a State witness.® In his Initial Brief, M. R echmann argued
that M. Veski’'s testinony was admi ssi bl e because:

As explained by M. Riechmann, Oficer Veski did not provide the
i nformati on regarding the actions of Sreenan until after the
conclusion of the 1996 evidentiary hearing. During the 1996
proceedi ngs, Sreenan testified specifically that she had not
pressured O ficer Veski to change his testinmony (PCGR 4771).
(Initial Brief at 43-44).

obj ecti on.
(PG R2. 666).

Wile Ms. Sreenan was testifying on May 23, 2002, M.

Ri echmann’ s counsel sought to ask her about her 1996 testinony
“regarding Hilliard Veski” (PC-R2. 1366). Wen the State

obj ected, counsel explained that the questioning was being
pursued for purposed of “resolving any issues of credibility”
(PG R2. 1367). The State’s rel evance objection was sustai ned
(PG R2. 1368).
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Moreover, OFficer Veski’s statenments reveal that
Sreenan was | ess than truthful in her 1996

post conviction testinony that she did not pressure
O ficer Veski. Veski’s testinony is absolutely
essential to any evaluation of Sreenan’s credibility.

(Initial Brief at 43 n. 44).
In fact, M. Ri echrmann had advanced this argunment in

circuit court as well:
Oficer Veski would testify to Ms. Sreenan’s efforts
to obtain false testinmnony fromhimat the tinme of his
deposition in 1987 because of a pending investigation
of OFficer Veski regarding evidence that he had used
illegal drugs in Novenmber of 1987. See 7/7/88 depo.
of Veski at 33-34. According to Oficer Veski, M.
Sreenan assured O ficer Veski that his case would go
better if he testified the way she wanted himto. 1In
fact after Oficer Veski advised M. R echmann’s trial
counsel that his statement in the deposition regarding
the location of the flashlight was fal se, his pending
case was resolved with his termnation. G ven that
Ms. Sreenan had previously denied applying such
pressure to Oficer Veski, M. Ri echmann’s counse
al so proffered the evidence as inpeachnent of M.
Sreenan [ PG R2. 1366-67] (May 23, 2002, transcript at
35-36).

(PC-R2. 688).

Given that Mr. Veski’ s proffered testimony specifically contradicts the sworn testimony
of astate witness, his testimony should have been admissible as impeachment of prosecutor
Sreenan. The State makes no effort to argue against the admissibility of Veski’s testimony as
impeachment evidence. It smply restates the issue as if by changing it, the State does not have
to answer Mr. Riechmann’s argument.

REPLY ARGUMENT I1
MOTION TO PERPETUATE

The State’'s main contention as to Argument Il is that in circuit court Mr. Riechmann filed

a motion to perpetuate Walter Smykowski’ s testimony citing “Fla. R. Civ. P. 1.330(a)(3)(C), and

19



not Fla. R. Crim. P. 3.190(j)” (Answer Brief at 46). Though the State is correct on this point, it
is a distinction without meaning.*® In circuit court, the prosecutor treated the motion as having
been filed under Rule 3.190(j) (Supp. PC-R2. 280).1! The State never argued in circuit court that

the written motion erroneously invoked Rule 1.330(a)(3)(c). Instead, the prosecutor argued:
They want to take a statement under oath of Walter Smykowski in aforeign
country that has no extradition treaty with the United States. There is no penalty
for giving afalse statement. So it’s in fact no different than the affidavit that
they’re aready offered from Duba[i]. Now if they thought that affidavit were

To be clear, M. Riechmann acknow edges that in his Initial
Brief he erroneously asserted that the notion to perpetuate was
based upon Rule 3.190(j), when in fact the witten notion set
forth that it was based upon Rule 1.330(a)(3)(C). But of

course, this Court has held that the rules of crimnal procedure
t hat concern trial proceedings and conducting depositions do not
apply in post conviction proceedings. State v. Lewis, 656 So.
2d 1248, 1250 (Fla. 1994)(the granting of discovery depositions
in collateral proceedings within the presiding judge’s

di scretion).

“The transcript of the January 29, 2002, was not avail able and
not included in the record on appeal before this Court when M.
Ri echmann filed his Initial Brief. However, the State was
subsequently able to | ocate the court reporter and suppl enment
the record with a transcript of that hearing.
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adequate, we wouldn’t be here today and in fact it isn't any different. So to me
it’s pointless. Now, if you look at the case law, and | supplied Harold, Simms
and another case, | presently handed up Robinson and Lightbourne, they all say
pretty much the same thing. They say, I'll start with Harold, Harold in particular
says there is no guarantee of trustworthiness in the person who's giving a
deposition in a foreign country, isn't under oath that has a consequence of perjury.

(Supp. PC-R2. 280)(emphasis added).'? Thus, the State’s argument was that a deposition
conducted in Dubai, United Arab Emirates would not be admissible, so there was no reason to
bother to permit such a deposition in the first place.

Mr. Riechmann first filed a motion to perpetuate Walter Smykowski’ s testimony on

1The transcript is in error as to the case name “Harold” - in
fact, the State relied upon Harrell v. State, 709 So. 2d 1364
(Fla. 1998)(PC-R2. 466). However, Harrell concerns a crimna
defendant’s right of confrontation. Harrell, 702 So. 2d at 1369
(“Therefore, the satellite procedure can only be approved as an
exception to the Confrontation Clause. In order to qualify as an
exception, the procedure nmust (1) be justified, on a case-
specific finding, based on inportant state interests, public
policies, or necessities of the case and (2) nust satisfy the
other three elements of confrontation--oath, cross-exam nation
and observation of the witness's deneanor.”). The State does
not possess the right of confrontation. Thus, Harrell was of
guesti onable to no rel evance on the issue presented by M.

Ri echmann in his effort to depose Snykowski to perpetuate his
testimony. Nevertheless, M. R echmann satisfied the

requi rements set forth in Harrell, 702 So. 2d at 1371 (“Thus, in
all future crimnal cases where one of the parties nakes a
notion to present testinony via satellite transmssion, it is

i ncunbent upon the party bringing the notion to (1) verify or
support by the affidavits of credi ble persons that a prospective
Wi t ness resides beyond the territorial jurisdiction of the court
or may be unable to attend or be prevented fromattending a
trial or hearing and (2) establish that the witness's testinony
is material and necessary to prevent a failure of justice. Upon
such a show ng, the trial judge shall allow for the satellite
procedure.”). On July 11'" the State conceded that M.
Snykowski was in Dubai and beyond the territorial jurisdiction
of the court. No one contested that Snykowski’s testinony was
material to the Brady/ Gglio claimbased on his affidavit.
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January 25, 2002 (PC-R2. 463). At that point in time, opposing counsel (Ms. Jaggard) was

arguing before this Court in another case:
The State asserts that postconviction proceedings are civil and thus not covered by
section 942.03(1), which only specifies that a material witness in another state
may be summoned in a pending prosecution or grand jury investigation.

Roberts v. State, 840 So. 2d 962, 971 (Fla. 2002). The oral argument in the Roberts case was on

March of 2002. This court issued its opinion in Roberts in December of 2002, stating:
[A]s this Court explained in State ex rel. Butterworth v. Kenny, 714 So. 2d 404,
409-10 (Fla.1998), while habeas corpus and other postconviction proceedings are
technically classified as civil proceedings, they are "unlike a general civil action .
.. wherein parties seek to remedy a private wrong [because] a habeas corpus or
other postconviction relief proceeding is used to challenge the validity of a
conviction and sentence. Consequently, postconviction relief proceedings, while
technically classified as civil actions, are actually guasi-criminal in nature because
they are heard and disposed of by courts with criminal jurisdiction." (Citations
omitted.) Thus, while criminal postconviction proceedings may be designated
civil, "they involve interests and considerations that are more closely aligned with
those traditionally and fundamentally protected in criminal proceedings." Miami-
Dade County v. Jones, 793 So. 2d 902, 905 (Fla. 2001).

Furthermore, this Court has recognized that postconviction proceedings must
comport with due process. See, e.g., Teffeteller v. Dugger, 676 So. 2d 369, 371
(Fla. 1996) (finding that postconviction hearing was procedurally flawed and
violated the appellants right to due process where court excluded the appellants
from the courtroom while much of the evidence was presented and prevented
appellants' counsel from cross-examining many of the witnesses). In Johnson v.
Sngletary, 647 So. 2d 106 (Fla. 1994), and Provenzano v. Sate, 750 So. 2d 597
(Fla. 1999), we determined that the postconviction defendants had been deprived
of due process because they were not given an opportunity to present evidence or
witnesses. Furthermore, as in Provenzano, "the purpose of our previous remand
was never realized” in Roberts case because the court never heard from Roberts
recanting witness even though he repeatedly requested a means to compel her
attendance. 750 So. 2d at 597.

Roberts v. State, 840 So. 2d at 971-72 (footnote omitted). Thus, it was the State’ s positionin

2002, during Mr. Riechmann’s efforts to depose Mr. Smykowski in order to perpetuate his
testimony, that post conviction proceedings were civil in nature.
The argument advanced by the State in circuit court in opposition to the motion to

perpetuate was that there was no enforceable oath in Dubai because there was no extradition
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treaty. The circuit court denied the motion saying:
| think you need to have the witness at this point. | think you need to have the
witness for me to even consider granting such amotion. Secondly, | find it to be
legally insufficient.

Now, if for some reason or somehow an investigator is able to discover this
witness, | will allow you leave to come back before the Court and readdress
the matter but at thistimeit’sdenied.

(Supp. PC-R2. 284)(emphasis added).
On July 11, 2004, Mr. Riechmann accepted the circuit court’ s invitation. Mr.

Riechmann’s counsel advised the circuit court:
| received from the state attorney’s office, | think it was last week, a memo from
them stating that they had spoken with Mr. Smykowski over the telephone and |
believe that was one of the issues that the Court |eft open for me, was to renew
my motion in the event that his location and his phone number was available to
the state attorney. And obviously, they have the phone number which | have
never been able to get, so it's my position that 1'd like to renew my request to get
Mr. Smykowski’ s deposition from wherever he is now that the State has had an
opportunity to talk with him.

(Supp. PC-R2. 262).

The prosecutor objected to the renewed request:

MR. RUBIN: I would object to him giving a telephone deposition in this
case and arrangement has not been made. | have not gone to depose him. | don’t
know if there' s no enforceable oath in Duba[i]. That’sthe argument that |
raised previously. I’'m taken aback that we' re having this discussion here and
now. Inasmuch as| disclosed to Miss Backhus a week or two ago the fact that
Smykowski had called me and called had been made back and documented by
police officers as the Court understands the entirety of it, he's denied signing the
affidavit saying it’s, pardon me, bull shit and for those reasons | don’t agree it.

(Supp. PC-R2. 264)(emphasis added). However, the prosecutor’s

¥nits brief, the State finds fault with M. Ri echmann’s
failure to assert in the notion where Snykowski was |iving
(“Defendant admtted that he did not have even an address or
phone nunber for Snykowski.” Answer Brief at 47). Yet, the
hearing transcript reflects that the prosecutor clainmed to have
tal ked with Snykowski on the phone. Cearly, the State's
current effort to assert that the | ack of a phone nunber or
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assertion that when he spoke with Snykowski, Snykowski

repudi ated the affidavit indicating that he received undi scl osed
consideration for his testinony. |If the prosecutor’s assertion
was in fact true, it is baffling why the prosecutor still
opposed perpetuati ng Snykowski’s testinony.

The circuit court denied the motion cryptically saying, “ Given your motion is denied.”
(Supp. PC-R2. 265).

The State’ s current argument that formal compliance with Rule 3.190(j) did not occur
was never made to the circuit court. Certainly, had the objection concerned technical
requirements of the criminal rule that at the time the State contended did not apply, those
objections could have been easily satisfied.* For that reason, the State cannot advance the
argument for the first time on appeal when it did not make that argument below. Cannady v.
State, 620 So. 2d 165, 170 (Fla. 1993) (* Contemporaneous objection and procedural default rules
apply not only to defendants, but also to the State”).

An essential conponent of due process is “notice and

opportunity for hearing appropriate.” Millane v. Central

Hanover Bank & Trust Co., 339 U S. 306, 313 (1950).

“[ Flundanmental fairness is the hallmrk of the procedural
protections afforded by the Due Process Clause.” Ford v.

Wai nwight, 477 U S. 399, 424 (1986)(Powell, J., concurring in

part and concurring in the judgnment). At no tinme during the
proceedings in circuit court was M. Ri echmann given notice that

the State was demandi ng conpliance with any technical rules

addr ess sonehow prejudiced the State and was a basis for the
denial of the notion is a fabrication.

“To be sure, the technical requirenments contained in Rule
3.190(j), are not present in Rule 1.330(a)(3).
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before a deposition to perpetuate testinony woul d be acceptabl e.
There was no demand for affidavits as to Snykowski’s residence
in Dubai that woul d have been readily avail able.?

Nor did the State assert in the circuit court that the
notion shoul d be denied because it was “nade within 10 days of
t he proceeding” (Answer Brief at 48). |In fact, the record shows
that the notion was initially nmade in January, nonths before the
evidentiary hearing.'® The notion was denied with | eave to renew
if “for some reason or sonehow an investigator is able to
di scover this witness, | will allow you | eave to cone back
before the Court and readdress the matter but at this tinme it’s
deni ed” (Supp. PC-R2. 284). Wen the State revealed that it had
| ocated M. Snykowski and spoken with himtel ephonically, M.

R echmann renewed his request.’ The timing of the renewal was

>The prosecutor during the hearing on the notion clainmed to have
spoken with Snykowski who he acknow edged was i n Dubai (Supp.
PC-R2. 264). The State’s assertion in its brief that “Defendant
continually clainmed not to know where Snykowski was” is sinply
false (Answer Brief at 50). Counsel represented that Snykowski
was in Dubai (Supp. PC-R2. 282)(“W found out he was in Dubali]
inthe United Arab Emrates”); however, she had neither a
speci fi c phone nunber or address for him (PG R2. 1713).

®The evidentiary hearing had been scheduled to begin in April.
However when the State made new di scl osures on the eve of the
evidentiary hearing, it was continued. The evidentiary hearing
was conducted over two nonths. Evidence was taken on My 234
May 315, June 4'", July 11'" and July 12'". Witten cl osing
argunents were not conpleted until October 31, 2002. The order
denyi ng post conviction relief was not entered until February
28, 2003.

"The State’s assertion in its brief that “none of Defendant’s

requests gave the State adequate notice” is sinply ridicul ous
(Answer Brief at 48-49). The State had enough notice to | ocate
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as aresult of the timng of the State’s disclosure that it had
| ocated and spoken with Snmykowski .
ADM SSI BI LI TY OF SMYKOABKI  AFFI DAVI T

The State opposes M. Riechmann’s argunent that M.
Snykowski’s affidavit and/or statements to Ms. Backhus shoul d
have been permtted into evidence by sinply asserting, “This
Court has held hearsay is not adm ssible in post conviction
proceedi ngs.” (Answer Brief at 51). However, this
oversinplified analysis fails to accurately reflect the
ci rcunstance present here, M. Riechmann’s argunent, or this
Court’s case | aw.

This Court has often granted post conviction relief or
affirmed the grant of post conviction relief on the basis of
evi dence that constituted “hearsay” under the State’s

oversinplified analysis. In Floyd v. State, 902 So. 2d 775

(Fla. 2005), this Court found that a new trial was warranted on
the basis of statenments contained in a witten police report
that was admtted into evidence at the post conviction
evidentiary hearing. Under the State’s analysis, a police
report setting forth the statenent of a witness would be

i nadm ssi ble hearsay. |In Mrdenti v. State, 894 So. 2d 161

(Fla. 2004), this Court granted a new trial on the basis of a
dai ly cal endar that contained handwitten notations of events
that i npeached the State’s primary witness, and on the basis of

the prosecutor’s handwitten notes of witness interviews. Under

M. Snykowski in Dubai and speak with him
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the State’s analysis, the daily cal endar and handwitten notes

woul d be inadm ssible hearsay. |In Cardona v. State, 826 So.2d

968 (Fla. 2002), this Court granted a new trial on the basis of
witten reports of statenents nmade by the State's primary

Wi tness that inpeached her trial testinony. Under the State’s
anal ysis, these reports setting forth the statenent of a w tness

woul d be inadm ssible hearsay. In State v. MIIls, 788 So. 2d

249 (Fla. 2001), this Court affirmed the grant of post
conviction relief on the basis of the testinony regarding a
statenent nade by the State’s primary witness that was
inconsistent with his trial testinony. Under the State's

anal ysis, the post conviction testinony of what a trial wtness
had stated outside the courtroomwoul d be inadm ssi bl e hearsay.

See also Hoffman v. State, 800 So.2d 174 (Fla. 2001); Ronan v.

State, 528 So.2d 1169 (Fla. 1988). dearly, the State's
position that evidence of out-of-court statenents nade by a

Wi tness may not be introduced in post conviction proceedings is
si nply wrong. *

Evi dence that inpeaches a State’s witness’ trial testinony

8The cases cited by the State are inapposite. |n Randol ph v.
State, 853 So. 2d 1051 (Fla. 2003), the inadm ssible affidavit
was of a witness who did not testify at the trial and concerned
unpresented mtigation. Since the witness had not testified at
the trial, the affidavit did not contradict the witness’ prior
sworn testinony. In Routly v. State, 590 So. 2d 397, 401 n.5
(Fla. 1991), the affidavits at issue were fromfam |y menbers
regardi ng the defendant’s chil dhood. There, the State had not
argued that the affidavits were inadmssible. This Court in a
footnote did not strike the affidavits, but nmerely questioned on
what | egal basis the affidavits had been admtted.
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is adm ssible. This includes evidence that a trial w tness’
out-of-court statenents are inconsistent with his trial

testinmony. Mordenti v. State; Cardona v. State; State v. MIls;

Ronman v. State. Here, M. Snykowski signed an affidavit

detailing that, contrary to his trial testinony, he received
consideration for his testimony fromthe State.'® He confirned
the accuracy of the affidavit to Ms. Backhus when she di scussed
the affidavit with him M. Snykowski’s affidavit and statenent
to Ms. Backhus that he received undi scl osed consideration from
the State was adm ssible in support of M. Ri echmann’s post

conviction notion. Floyd v. State; Mrdenti v. State; Cardona

v. State; State v. MIIls; Hoffman v. State; Roman v. State. To

apply different rules as to the adm ssibility of evidence that
has served as a basis for a new trial in nunerous cases where it
was admitted would be arbitrary and capricious. Gven the

ci rcunst ances here where M. Ri echmann sought to depose M.
Snykowski and provide the State with the opportunity to cross-
exam ne himand where the State opposed such a deposition and
such an opportunity to cross-exam ne M. Snykowski, the w tness
was unavailable. H s affidavit and his statenments to Ms.

Backhus shoul d have been permtted. The circuit court erred in

Yafter M. Riechmann filed M. Snykowski’s affidavit in which he
swore that police officers Hanlon and Matthews (in the nonth
before M. R echmann's trial) had taken himout of the jail to
visit with his famly and have dinner, the State for the first
time reveal ed that Hanlon and Matthews had taken M. Snykowski
out of the jail to visit his famly and have dinner. This
certainly provides significant corroboration to M. Snykowski’s
affidavit.
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excluding the proffered affidavit and statenents that
contradi cted and i npeached M. Snykowski’'s trial testinony.

REPLY ARGUNVENT 111
Inits Answer Brief, the State asserts that “Defendant
never asked the |lower court to recuse itself because it had

engaged in ex parte comruni cations with the State” (Answer Bri ef

at 55). M. Riechmann stated in his notion to disqualify:
3. The Rosenbl att |etter raises questions regarding
the nature and the scope of the contact between Judge
Bagley and the Ofice of the State Attorney.
Under si gned counsel was never advised that Judge
Bagl ey was attenpting to obtain copies of depositions
t hat had not been admitted into evidence. The efforts
to obtain the depositions were ex parte in nature.
Under si gned counsel has no idea when the ex parte
inquiry was nmade. G ven that the Rosenblatt letter
reveals this contact was unsuccessful because M.
Rubin was out of town, it also raises the question as
to whether there had been prior contact. It is clear
that the effort to secure access to non-record
material was made in conjunction with the preparation
of the order denying the Rule 3.850 notion.

4. Besi des raising questions regarding the ex parte
contact between the State and Judge Bagl ey, the
Rosenbl att letter also reveals an effort by Judge
Bagl ey to conduct an independent investigation and
review i nformati on not presented into evidence at the
evidentiary hearing.

(Supp. PC-R2. 84). Subsequently, the notion stated, “WHEREFORE
for the forgoing reasons, M. Ri echmann respectfully requests

t hat Judge Bagl ey recuse hinself. The State’s assertion that
M. Ri echmann had not sought recusal on the basis of ex parte
conmuni cation is basel ess.

Next, the State argues that the notion to disqualify was
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not “filed wwthin 10 days of when grounds for the recusal are
di scl osed” (Answer Brief at 55). For this proposition, the
State maintains that the 10-day cl ock began when it “faxed its
response to the call fromthe Judicial Assistant to the
prosecutor’s secretary on February 27, 2003" (Answer Brief at
55-56).%° Unfortunately, the State overlooked the factua
avernments set forth in the notion to disqualify explaining
exactly when M. Riechmann’s counsel received the FAX and

| earned of the ex parte contact. 1In the notion to disqualify,

M. Ri echmann st ated:
The copy of the letter was sent to undersigned
counsel s office in Tanpa via facsimle transm ssion
at 4:32 p.m on the afternoon of February 27, 2003.
However, undersigned counsel had departed for M am
during the norning hours of February 27, 2003 for an
8:15 a.m Riechmann hearing in Mam the next day.
Under si gned counsel did not discover the letter until
her return to the office in Tanpa on Sunday, Mrch 2,
2003.

“)Nowhere in its Response to Mbtion to Disqualify that it filed
April 14, 2003, did the State assert that the notion was
untinely (PC-R2. 1171).
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(Supp. PC-R2. 83).% Therefore the notion to disqualify was
filed within 10 days of when counsel |earned the letter’s
contents.? The notion was tinely filed.

Mor eover, the order denying the notion to disqualify was
filed on April 15, 2003, the day after the State filed its
response. The order indicated that the notion was “legally
insufficient” (PC-R2. 1180).%2® dearly, the circuit court did
not find the notion to have been untinely. Thus, the State's
argunent that the notion was untinely i s specious.

Next, the State argues that the ex parte contact
“concern[ed] purely adm nistrative nmatters” (Answer Brief at
56). The is sinply not true. The judge was attenpting to
obtain fromthe State evidence that had not been admitted at the

evidentiary hearing, even though M. Ri echmann had sought to

2IThe factual avernents in a nmotion to disqualify are to be
accepted as true. Suarez v. Dugger, 527 So. 2d 191 (Fla. 1988).

22At no point during the hearing on the norning of February 28,
2003, did the State reference the letter it had FAXed to M.

Ri echmann’ s counsel at 4:32 PMon February 27, 2003 (PC-R2.
1452- 62) .

*The order denying was entered nore than 30 days after the
motion to disqualify was filed. However, the 5'" DCA had rul ed
in Anderson v. dass, 727 So. 2d 1147 (Fla. 5'" DCA 1999), that a
circuit court was required to imrediately rule upon a notion to
disqualify. The 5" DCA found that failing to rule on a notion
to disqualify within 30 days of its filing require the renova

of the judge for the failure to immediately rule on the notion
On May 22, 2003, this Court found the analysis enployed by the
5" DCA was correct. Tableau Fine Art Group, Inc. V. Jacoboni,
853 So. 2d 299, 302 (Fla. 2003)(“Wen a trial court fails to act
in accord with the statute and procedural rule on a notion to

di squalify, an appellate court will vacate a trial court
judgnment that flows fromthat error.”).
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introduce it.* As to Judge Bagley’s analysis of the received
stanp on Snykowski’s letter to Sreenan, the State argues that
since the letter was introduced into evidence the judge was
entitled to “draw a |l ogical inference fromthe adnmtted

evi dence” (Answer Brief at 63). However, that is not what
occurred. Here, there was no evidence presented regardi ng when
the letter was received in relationship to when “the Sexual
Battery Unit” stanped it received. The letter did not concern a
“sexual battery.” No explanation was presented as to why the
letter went to “the Sexual Battery Unit.” Judge Bagley’s
inference as to the nmeaning of that receipt stanp was clearly
based upon his know edge from having worked in the State
Attorney’s Ofice at the time of the R echmann prosecuti on.
Contrary to the State’s contention, this is about “nore than a

request for docunments” (Answer Brief at 57).%° A finder of fact

The State tries feebly to pass off record anomalies that
suggest that Judge Bagl ey considered other matters that had not
been introduced into evidence. For exanple, the State tries to
expl ain away the placenment into the record of the depositions
that had not been introduced into evidence by Judge Bagl ey

i mredi ately before the entry of the order denying relief. The
State indicates that these depositions had been provided to the
judge in connection with a pre-hearing issue. Indeed at the end
of a hearing conducted on April 9, 2002, the judge indicated to
Peter Mieller’s counsel that if she wanted himto rule on her
noti on seeking to invoke the journalist’s privilege, she needed
to provide himwith M. Mieller’s deposition (PCGR2. 1532). The
depositions were provided by April 17, 2002 (PC-R2. 1555). But
t hat does not explain why the judge kept the depositions until
February of 2003 when he denied the notion to vacate, |ong after
the privilege had been resol ved.

®The cases generally relied upon by the State are whol |y
di stingui shable. They do not involve ex parte requests by a
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is not permtted to consider information that was not formally
i ntroduced into evi dence. %

In responding to M. Riechmann’s argunent that a hearing
shoul d have been granted at which M. Ri echmann’s counsel could
ascertain the conplete facts as to what transpired, the State
argues that M. Riechnmann is not entitled to obtain sworn
testimony regardi ng what transpired and why. It would seemthe
basi ¢ due process would entitle M. Ri echmann to go beyond M.
Rosenbl att’s self-serving letter disclosing ex parte
comuni cation with the judge who was deliberating on M.

Ri echmann’s notion to vacate follow ng the close of an

7

evidentiary hearing.? \Wat was the purpose of disclosing the ex

judge to obtain information that was not introduced into
evi dence while the judge is deliberating on a case follow ng the
cl ose of evidence.

'n Vining v. State, 827 So. 2d 201, 210 (Fla. 2002), this Court
st at ed:

The judge overstepped his boundaries by conducting
an i ndependent investigation and by revi ew ng

i nformation that was not presented during the trial.
We caution that such behavi or does not pronote
public confidence in the integrity and inpartiality
of the judiciary.

Thus, the fact that the judge was conducting such an
i nvestigation was itself inproper.

2’An essential conponent of due process is “notice and
opportunity for hearing appropriate.” Millane v. Central
Hanover Bank & Trust Co., 339 U S. 306, 313 (1950).

“[ FJundanmental fairness is the hallmark of the procedura
protections afforded by the Due Process Clause.” Ford v.

Wai nwight, 477 U S. 399, 424 (1986)(Powell, J., concurring in
part and concurring in the judgnent).
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parte contact if M. Riechmann is not entitled to discover the
actual scope of ex parte communication, and seek the
di squalification of a judge who has ignored the ethical
prohi bitions against ex parte contact and i ndependent judici al
i nvestigations of facts that were beyond the evidence introduced
on the record? According to the State, the Rosenblatt letter is
in essence wal | paper that can be used to cover up an unsightly
mess and insure that the ness will not see the |ight of day.?
The State does point out that this Court in Vining “did not
grant relief based upon an inproper independent investigation”
(Answer Brief at 59). It is correct that relief was not
granted, but that was because the error was viewed through the
prismof ineffective assistance of counsel, and the defendant in
that case failed to nake the requisite show ng that he was
prejudiced by the his attorney’ s deficient performance in
failing to object. Vining, 827 So. 2d at 210. However, here
counsel did object and has raised this issue on appeal. Thus,
this Court’s adnonishnent is directly applicable. 1d. (“The
j udge overstepped his boundaries by conducting an i ndependent

i nvestigation and by reviewing information that was not

In a telling footnote, the State expresses puzzlement at M.

Ri echmann’s concern that the judge was attenpting to obtain a
copy of depositions that M. Ri echmann sought unsuccessfully to
have admtted (Answer Brief at 60 n. 13). dearly, the concept
that a party is entitled to know what evidence is actually being
considered by a finder of fact is beyond the State. Due
process, if it means anything, surely nmeans that secret
consideration of evidence in sone sort of star chanber will not
be permtted. See Vining.




presented during the trial. W caution that such behavi or does
not pronote public confidence in the integrity and inpartiality
of the judiciary. See Fla. Code Jud. Conduct, Canons 1, 2A").
REPLY ARGUVMENT |V

The State al so argues that Judge Bagl ey’ s statenent that
M. Riechmann did not exercise due diligence and that his clains
were tinme barred “is supported by conpetent, substanti al
evi dence” (Answer Brief at 75). The State’'s argunent is
ridicul ous, as was Judge Bagley’'s assertion in his order denying
relief.

In the sane order finding M. Riechmann’s entire notion
ti me-barred, Judge Bagley found “the evidence is indisputable
t hat Detectives Hanlon and Matthews failed to reveal to the
State an arranged visit by M. Snykowski with his daughter and
t he purchase of chicken for that visit” (PCR 1137). 1In fact,
on April 18, 2002, days before the schedul ed evidentiary
hearing, the prosecution disclosed for the first tine that
Wal ter Snmykowski was taken out of federal custody by state | aw
enforcenment officers to visit his then eight-year-old daughter,
Deborah Schaefer, at her residence, a non-custodial setting. 1In
an amended witness list, the State the set forth, “11. M.
Snykowski was taken to visit his famly by Detectives Hanl on and
Mat t hews and one of thempaid for fried chicken” (PG R2. 1324-
25). This disclosure occurred fourteen years after M.
Snykowski testified that, between March of 1988 and July 27,
1988 (two days before his testinony), he had no contact with | aw

enforcenent or anyone fromthe State Attorney’s office ( R
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4143). The disclosure that contradicted this testinony occurred
fourteen years after M. Snykowski had testified that he
received no benefit for his testinony, other than the
possibility that at some point in the future the prosecutor
mght wite a letter on his behal f.

At a hearing on May 9, 2002, counsel for M. Ri echmann
argued that the April 18, 2002 discl osure warranted di scovery
depositions of Hanlon and Matthews regarding federal-prisoner
Snykowski s state-arranged visit with his daughter. Proscutor
Rubin reported that he had disclosed the visit as soon as he
| earned that it had occurred.®® In light of the April 18, 2002
di sclosure, the circuit court permtted discovery depositions of
the detectives, but limted to only to federal prisoner
Snykowski s state-arranged visit with his daughter (PG R2.
1325) .

During the proceedi ngs on May 23, 2002, M. Riechmann's
counsel questioned M. Riechmann’s trial prosecutor, Beth

Sreenan, regardi ng Snykowski’s state-arranged visit with his

2The prosecutor stated during the May 9'" heari ng:

| filed a Discovery pleading. |t cane to ny
attention through nmy discussion with the officers on
or about the date | suppose that | wll [sic] filed
the pleading - -

* *x %

- - whatever it was you know within a week or so of
that date that they told ne that they had taken M.
Snykowski out of jail and bought chicken. So |
di sclosed it.

(PG R2. 1325).
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daughter. During the proceedings, counsel for M. R echmann
of fered Detective Hanlon's trial deposition as an exhibit. Wen

the State objected on rel evancy grounds, the follow ng occurred:

MR. MCCLAIN: Your Honor, as was indicated | ast
week or two weeks ago, the State has recently
disclosed - - it’'s itemnunber el even on the wtness
list - - that Detective Hanl on and Matthews t ook
VWl ter Snykowski to visit his famly and bought
chi cken.

|"m all eging a Brady clai mbased upon that and |
think the foundation of that requires sort of the
whol e history, the chronol ogy of the information that
was provided or not provided to the defense attorney,
M. Carhart.

This is sonething that shows i nformation that was
provided to M. Carhart.

I n determ ning whether or not there is a Brady
violation, | think Your Honor has to know what was
di scl osed and what wasn’t.

THE COURT: Anything further?

MR RUBIN. My position is that it’s non sequitur.
It does not flow fromwhatever is stated in that
deposition that the informati on was or was not
provided. | provided it. Apparently, it was not
provi ded before. | don’t think that is an issue[.]
[ Whet her M. Snykowski was taken out on one occasion
and fried chicken was supplied[,] [t]hat is one thing.

The other thing is, ny understandi ng, although I
don’t have a conplete history of the procedure, is
that this matter was covered previously as to giving
or given in that particular police report.

(PG R2. 1345-46) (enphasi s added).

Any argunent that M. Riechmann failed to exercise due
diligence regarding this matter when it was not disclosed until
the eve of the evidentiary hearing is sinply preposterous. In

Banks v. Dretke, 124 S. C. 1256 (2004), the Suprene Court held:
When police or prosecutors conceal significant
excul patory or inpeaching material in the State’'s
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possession, it is ordinarily incunbent on the State to set
the record straight.

Banks v. Dretke, 124 S. C. At 1264. Thus, a rule “declaring

‘prosecutor may hide, defendant nust seek,’” is not tenable in a
system constitutionally bound to accord defendants due process.”

At trial, M. Snykowski testified that after being
i nterviewed by prosecutor Sreenan in March of 1988 at the prison
at Eglin Air Force Base, he did not talk to “the police or the
State about this case” (R 4143). He was asked in cross, “tel
us the next tinme you tal ked to sonebody.” He responded, “I not
talk only March. | cone in this yesterday and today tal ked to
M. DiGegory” (1d.).*® According to M. Snykowski, his
di scussions with DiGegory were his only contact with “sonmeone
fromthe State or the police since March” (1d.).*

In 2002, it was revealed by the State that after Snykowski
was transported back to Mam in My, Mtthews and Hanl on signed
himout of jail and took himto the police station “to conduct
an interview (PC-R2. 1669-70). According to Matthews, “the

at nosphere of that detention center is not conducive for

interview ng” (PC-R2. 1670). Matthews testified, “I know we had
tal ked at the police station. |If nore than once or tw ce or
three tines, whatever it was, | personally think it was tw ce,

%M . smykowski testified at M. Riechmann's trial on Friday,
July 29, 1988 (R 3991).

M. Snykowski testified that he was returned to Mam and had
been incarcerated in the county jail since May (R 4153).
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but |'’mnot sure” (PG R2. 1671).% Matthews did state, “the

i nterview woul d have been at the M am Beach police station.”
However, WMatthews had no recollection of what was di scussed: “I
mean, | really don’t recall” (PC-R2. 1672).

Clearly, M. Snykowski’s representation in 1988 was fal se
(and equally clearly his disclosure in his affidavit that he in
fact had contact with Matthews and Hanlon in the nonths before
his testinony was true). Yet, no one fromthe State stood up
and corrected M. Snykowski’s false testinobny in order to
di scl ose that M. Snykowski had contact with the police and was
taken to the police station for interviews. The State did not
conply with its obligation under Banks to set the record
straight.

The State al so argues that M. Riechmann’s one year clock
for filing his notion started to run when he recei ved a copy of
Snykowski’s daughter, Deborah Schaefer’s letter on or about June
5, 2000. However at that time, M. R echmann’s appeal was
pendi ng before this Court. M. Riechmann had filed notion to
relinquish jurisdiction with this Court on Novenber 26, 1999,
seeking to give the circuit court jurisdiction to consider a
Rul e 3.850 notion that M. Ri echmann had filed based on the new
information (PC-R2. 121). The State objected, and this Court
denied the request. The State seens unaware of this Court’s

ruling in Tonpkins v. State, 894 So. 2d 897 (Fla. 2005), which

%Det. Hanlon testified that he thought “we went right fromthe

detention center where he was housed to the house in North
Mam” (PC-R2. 1689).
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held in essence, the one-year clock is tolled while a defendant
| acks access to the circuit court to raise any newy discovered
claims. Once this Court issued its mandate and jurisdiction
returned to the circuit court, M. R echmann filed an anmendnent
to his previously filed 3.850 to include all matters that had
arisen while the appeal was pending. As to the nerits of M.

Ri echmann’s Brady/ G glio claim the State’ s argunment that de

novo review warrants an affirmance is sinply unavailing. At the
outset, the State’s case was adnmittedly weak.3 When cumul ative
consideration is given to all of the State’'s due process
viol ati ons, confidence is underm ned in the outcone.

CONCLUSI ON

For all of the foregoing reasons and those stated in M.
Ri echmann’s Initial Brief, this Court should vacate the circuit

court’s order denying Rule 3.850 relief and order a newtrial.

3Even prosecutor Sreenan adnitted on a national television
program that “Kevin [D Gregory] and | pretty nmuch felt we had
| ost the case” (PC-R 238).
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