I N THE SUPREME COURT OF FLORI DA

ANTHONY MUNG N,
Petitioner,

VS. CASE NO. SC03-1774

JAMES V. CROSBY, Jr., Secretary,
Fl ori da Departnent of Corrections,

Respondent .

RESPONSE TO AMENDED PETI TI ON FOR WRI T OF HABEAS CORPUS

COVES NOW JAMES VW CROSBY, Secretary, Fl ori da
Department of Corrections (hereafter, the State), by and
t hrough undersi gned counsel, and hereby responds as follows
to Mungin’s Amended Petition for Wit of Habeas Corpus.

STATEMENT OF THE CASE

Mungin’s appeal from the denial of postconviction
relief is pending in this Court (Case No. SC03-780). The
State’s brief in that case sets out a detailed procedural
history and statenment of the facts, which wll not be
repeated herein. In his habeas petition, Mingin raises
three clains: (1) appellate counsel was ineffective for
failing to conplain about the introduction of hearsay
testinmony at the penalty phase of Mingin's trial; (2) this

Court should reconsider its ruling on direct appeal that



Mungin’s conviction for first degree nmurder could be
sustained on a felony nurder theory; and (3) Florida's

capital sentencing procedures violate Ring v. Arizona, 536

S.Ct. 584 (2002).

PRELI M NARY DI SCUSSI ON OF APPLI CABLE LAW

There are a nunber of wel | -settled principles
applicable to habeas corpus proceedings filed in this
Court. The State will discuss them at this juncture and
then el aborate to the extent necessary in its responses to
speci fic clains.

First, this Court has repeatedly stated that capital
habeas corpus proceedings were not intended as second
appeal s of issues which could have been or were presented
on direct appeal or in a rule 3.850 proceeding. E. g.,

Jones v. Mbore, 794 So.2d 579 (Fla. 2001); Teffeteller v.

Dugger, 734 So.2d 1009 (Fla. 1999); Hldw n v. Dugger, 654

So.2d 107, 111 (Fla. 1995); Hardw ck v. Dugger, 648 So.2d

100, 105 (Fla. 1994); Scott v. Dugger, 604 So.2d 465, 470

(Fla. 1992); Medina v. Dugger, 586 So.2d 317 (Fla. 1991).

“Habeas petitions are the proper vehicle to advance
claims of ineffective assistance of appellate counsel.”

Rut herford v. Mwore, 774 So.2d 637, 643 (Fla. 2000)

(enmphasi s supplied). To prevail on such a claim a

def endant nust show that his attorney’ s performnce was



prof essionally deficient and that he was prejudi ced by that

deficiency. See Strickland v. Wshington, 466 U.S. 668

(1984); Johnson v. Dugger, 523 So. 2d 161 (Fla. 1988). I n

other words, “Petitioner nust show 1) specific errors or
om ssions which show that appellate counsel’s perfornmance
deviated from the norm or fell outside the range of
professionally acceptable performance and 2) the deficiency
of that performance conprom sed the appellate process to
such a degree as to underm ne confidence in the fairness
and correctness of the appellate result.” Wlson .

Wai nwight, 474 So.2d 1162, 1163 (Fla. 1985). This Court

recently sunmmarized these principles:

The i ssue of appel | ate counsel's
effectiveness is appropriately raised in a
petition for wit of habeas corpus. However,
i neffective assistance of appellate counsel may
not be used as a disguise to raise issues which
shoul d have been raised on direct appeal or in a
post convi cti on not i on. In eval uati ng an
i neffectiveness claim the court nust determ ne

whet her the alleged onissions are
of such nmagnitude as to constitute a
serious error or substantial deficiency
falling neasurably outside the range of
professionally acceptable performance
and, second, whether the deficiency in
performance conprom sed the appellate
process to such a degree as to
underm ne confidence in the correctness
of the result.



Pope v. Wainwight, 496 So.2d 798, 800 (Fla.
1986). See also Haliburton [v. Singletary], 691
So.2d 470 [(Fla. 1997)]; Hardw ck v. Dugger, 648
So.2d 100 (Fla. 1994). The defendant has the
burden of alleging a specific, serious om ssion
or overt act upon which the claim of ineffective
assi stance of counsel can be based. See Knight v.
State, 394 So.2d 997 (Fla. 1981). “In the case of
appel |l ate counsel, this nmeans the deficiency nust
concern an issue which is error affecting the
outconme, not sinply harmess error.” 1d. at 1001.
In addition, ineffective assistance of counsel
cannot be argued where the issue was not
preserved for appeal or where the appellate
attorney chose not to argue the issue as a matter
of strategy. See Medina v. Dugger, 586 So.2d 317
(Fla. 1991); Atkins v. Dugger, 541 So.2d 1165,
1167 (Fla. 1989) (“Mst successful appellate
counsel agree that from a tactical standpoint it
is nore advantageous to raise only the strongest
poi nts on appeal and that the assertion of every
concei vable argunent often has the effect of
diluting the inpact of the stronger points.”).

Freeman v. State, 761 So.2d 1055, 1069-70 (Fla. 2000).

Cenerally, appellate counsel cannot be considered
ineffective for failing to raise issues that were not
preserved by trial counsel, unless "trial counsel was so

obvi ously inadequate that appellate counsel had to present

that question to render adequate assistance.” Page V.
US , 884 F.2d 300, 302 (7th GCir. 1989). See e.g.

Provenzano v. Dugger, 561 So.2d 541, 548 (Fla. 1990)

("Trial counsel did not object . . ., thereby precluding an

ef fective argunent on appeal"); Atkins v. Dugger, 541 So.2d

1165, 1166 (Fla. 1989) (appellate counsel not ineffective

for failing to raise clains as "not properly preserved for



appeal by trial counsel , thus precluding appellate

review'); Downs v. Wainwight, 476 So.2d 654, 657 (Fla.

1985) ("appel | ate counsel cannot be considered ineffective
for failing to raise issues which he was procedurally
barred from raising because they were not properly raised
at trial").

In addition, "appellate counsel is not ineffective for
failing to raise a claim that would have been rejected on

appeal . " Dowmns v. State, 740 So.2d 506, 517 n. 18.

Accord, Freeman (appellate counsel not ineffective for

failing to raise non-neritorious issues); Rutherford wv.

Moore, 774 So.2d 637, 643 (Fla. 2000) (sanme); Alvord v.

Wai nwight, 725 F.2d 1282, 1291 (11th Cir. 1984) (appellate

counsel “need not brief issues reasonably considered to be
W thout nerit”). In fact, appellate counsel is not
necessarily ineffective for failing to raise a claimthat
m ght have had sonme possibility of success; effective
appel l ate counsel need not raise every conceivable non-

frivol ous issue. Jones v. Barnes, 463 U S. 745, 103 S. C

3308, 77 L.Ed.2d 987 (1983)(appellate counsel not required
to argue all non-frivolous issues, even at request of

client). Accord, Provenzano, 561 So.2d at 548-49 ("it is

wel | established that counsel need not raise every

nonfrivolous issue revealed by the record"); Atkins v.



Dugger, 541 So.2d at 1167 ("the assertion of every
concei vabl e argunent often has the effect of diluting the
i npact of the stronger points").

Nor can appellate counsel be deened ineffective if the
habeas claim or a variant thereof, was, in fact, "raised

on direct appeal,” Atkins v. Dugger, supra, 541 So.2d at

1166-67. Accord, Provenzano, supra, 561 So.2d at 548 (no

i neffective assistance where appellate counsel raised the

claim on appeal, but it was rejected); Jones v. Mdore,

supra (“habeas is not proper to argue a variant of an
al ready decided issue”). So long as appellate counsel
raised the issue on appeal, nere quibbling wth or
criticism of the manner in which appellate counsel raised
such issue on appeal is insufficient to state a habeas-

cogni zabl e issue. Jones; Thonpson v. State, 759 So.2d 650,

657 n. 6 (Fla. 2000).
Finally, a claimthat has been resolved in a previous

review of the case is barred as "the |aw of the case. See

MIls v. State, 603 So.2d 482, 486 (Fla. 1992). Thus,

clainms properly raised and rejected in a previous rule
3.850 notion for post-conviction relief cannot be raised

agai n on habeas. See Scott v. Dugger, 604 So.2d 465, 469-

70 (Fla. 1992).



SPECI FI C RESPONSE TO CLAI M5

CLAI M |
APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG
TO ARGUE ON APPEAL THAT CERTAI N TESTI MONY AT THE
PENALTY PHASE WAS | NADM SSI BLE HEARSAY OR WAS
ADM TTED I N VI OLATION OF MUNG N S CONSTI TUTI ONAL
Rl GHT TO CONFRONT W TNESSES
Mungin argues that his appellate counsel was
ineffective for failing to Ilitigate on appeal t he
adm ssibility of Tallahassee police officer Cecil Towe's
penalty phase testinony setting forth Miha Wan Tsai’s
description of the Tallahassee shooting/robbery, and the
admi ssion of two photographs showing her injuries.! Wth
respect to Meiha Wan Tsai’s statenents, Mingin argues that
his Sixth Amendnent right of confrontation applied to
sentencing at the tinme of his trial, and that under the |aw
in existence at the tinme of his appeal, the adm ssion of

Meiha Wan Tsai's statenents through Towe's testinony

violated his constitutional right of confrontation. He

' As noted in this Court’s opinion on direct appeal and in
the State’s brief on appeal from the denial of Mngin's
consol i dated anended notion for postconviction relief, two
days before Mingin shot and killed Betty Jean Wods during
a robbery in Jacksonville, Mingin had shot and robbed
WIlliam Rudd in Mnticello and had shot and robbed Mei hu
Wan Tsai in Tall ahassee. The jury learned of these two
prior shootings at the guilt phase, when they were
introduced to prove identity. Addi ti onal evidence of the
ci rcunstances of these two shootings was introduced at the
penalty phase, in support of the prior violent felony
aggr avat or. Mungin v. State, 689 So.2d 1026, 1028 (Fla.
1995) .




further argues that Towl e’'s testinony is inadm ssible under

the standard announced in the recent case of Crawford v.

Washi ngton, 541 U S. 36 (2004). Finally, he argues that

the two photographs were irrel evant and i nadm ssi bl e.
Initially, the State would note that trial counsel did

not object to Towe's testinony on constitutional right-of-

confrontation grounds. The only objection at trial was
“hearsay.” Thus, no constitutional confrontation issue was
raised at trial, or preserved for appeal. Appel | ate

counsel cannot be deened ineffective for failing to raise

and argue an unpreserved claim E.g., Atkins v. Dugger,

supra.

Furt her nor e, appel l ate counsel cannot be deened
ineffective for failing to raise a claim that would have

been rejected on direct appeal. E.g., Downs v. State,

supr a. This was not a case in which the State presented
hearsay testinony about a statement by a co-defendant, as

was the case in Engle v. State, 438 So.2d 803 (Fla. 1983)

and Walton v. State, 481 So.2d 1197 (Fla. 1985). Nor was

this a case in which defense counsel was precluded from
cross-exam ning the wi tness who presented the out-of-court

statement, as was the case in Rhodes v. State, 547 So.2d

1201 (Fla. 1989).



The settled law of this State at the tine of Mingin's
trial and appeal was that “it is appropriate to introduce
details of a prior violent felony conviction in the form of
hearsay testinony so long as the defendant has a fair

opportunity to rebut.” Bowes v. State, 804 So.2d 1173,

1184 (Fla. 2001).2 That is what happened here. Because any
confrontation issue would have been rejected on direct
appeal, appellate counsel was not ineffective for failing
to raise the issue.

To the extent that Mingin argues that, even if this
testinony were admissible at the tinme of trial, it no
longer is under Crawford, the State would reiterate that
the confrontation clause issue is one that could and shoul d
have been raised at trial. That Crawford had not been
decided at the time of his trial does not excuse the
failure to raise this issue at trial, or afford Mungin the
opportunity to litigate his confrontation claim on the
nmerits for the first tinme in this habeas proceedi ng.

The confrontation clause issue raised and addressed in
Crawford has been raised and addressed nany tines, as the
many cases cited in Crawford anply denonstrate. The very

exi stence of these earlier decisions (and, as well the

21n fact, that appears to be the rule today. Fitzpatrick v
State, 30 Fla.L. Wekly S269 (Fla. January 27, 2005)




state confrontation clause decisions cited in Mngin's
petition) denonstrates that the confrontation issue is not
new or novel, and the perceived futility of such a claim
prior to Crawford cannot serve as an adequate excuse for
ignoring the procedural bar or allow Mingin to litigate a
constitutional confrontation issue on its nerits for the

first time on state habeas.® Bousley v. United States, 523

US 614, 623 (1998) (“futility cannot constitute cause
[for failing to raise a clain] if it sinply means that a
claim was unacceptable to that particular court at that

particular time”); Turner v. Crosby, 339 F. 3d 1247, 1281-82

(11'" Cir. 2003) (perceived futility of claimprior to R ng
deci si on cannot excuse failure to raise claimearlier).

Even if Mungi n’ s “Crawford” claim were not
procedurally barred, Mungin cannot rely on Crawford because
his conviction and sentence were final |ong before Crawford
was decided, and that decision is not retroactive, as at
least two federal <circuit courts of appeal have held.

Mungo v. Duncan, 393 F.3d 327, 336 (2d Gr. 2004); Dorchy

v. Jones, 398 F.3d 783 (6'" Cir. 2005).

8 The State would note that any issue of trial counsel’s
i neffectiveness for failing to raise a constitutional
confrontation claim at trial could and should have been
raised, if at all, in Mingin's circuit court notion for
postconviction relief. He raised no such claim

10



Finally, a proper contenporaneous objection would not
only have give the trial court notice of the basis for the
obj ection, but also would have provided the State with a
fair opportunity to establish a basis for the adm ssibility
of the testinony under the confrontation clause.*

For exanple, the State would note that federal courts
have long recognized the principle of forfeiture by

m sconduct. See United States v. Croner, 389 F.3d 662, 679

(6th Gr. 2004). Crawford does not elimnate this
“equitabl e” exception to the hearsay rule; on the contrary,
it explicitly approves it. 541 U. S at 62. Thus, if
Mungin’s own act of shooting Meihu Wan Tsai in the head was
responsi ble for her return to her native country and her
absence from trial, the State would contend that he
forfeited his right to <confront her as a wtness,

regardl ess of his notive in shooting her. United States V.

Garcia- Meza, 403 F.3d 364, 370-71 (6'" dr. 2005)

(“regardl ess” of defendant’s intent, he cannot *“benefit
t hr ough hi s own wr ongdoi ng” in rendering W tness

unavai | abl e) .

“ Alternatively, had Mungin contended in his circuit court
post convi ction pr oceedi ngs t hat trial counsel was
ineffective for failing to object on confrontation grounds
to this testinony, that issue could have been resolved by
evi denti ary heari ng.

11



Aside from any procedural bar, however, and even
assum ng, arguendo, that Crawford applies to capital
sentencing, despite prior case law from the U S. Suprene
Court, which Crawford does not overrule, noting wth
approval the “wide latitude” of evidentiary rules at
capi t al sentencing proceedings,®> Mngin still cannot
denonstrate reversible error as he cannot denobnstrate
prej udi ce. Mungin pled guilty to the attenpted nurder of
Meihu WAn Tsai and to arnmed robbery. The State’s
introduction of a certified copy of that conviction
(penalty phase exhibit 4) itself conclusively establishes
the prior violent felony aggravator. In addition, the
prior violent felony aggravator was established by the
introduction of a certified copy of Mungin' s conviction for
the attenpted nurder of WIIliam Rudd and the robbery of
Rudd’s store (Penalty phase exhibit 3) (as to the
circunstances of which Rudd also personally testified).
Thus, any confrontation error in admtting Towe's

testinony was harnl ess. Hudson v. State, 708 So.2d 256,

261 (Fla. 1998); Tonpkins v. State, 502 So.2d 415, 420

(Fla. 1986).

> See, e.g., Gegg v. Georgia, 428 U. S. 153, 203-04 (1976)
(rejecting defendant’s objection to “the wde scope of
evidence and argunent allowed” at capital sentencing
proceedi ngs in Georgia).

12



As for the two photographs, Mingin notes that tria
counsel objected to them and argues that appellate counse
shoul d have conpl ai ned about their introduction on appeal
The State offered two photographs of Meihu Wan Tsai, one
showi ng her right hand with a charred contact wound to her
m ddl e finger, and the other showing her in the emergency
room just before being treated for her wounds (TR 1130)
The State offered the tw photographs to identify the
victim who had returned to her native China, and to show
that the shot had been fired at close range as she had
described to detective Tow e (TR 1131).

Mungin’s claim that appellate counsel *“unreasonably”
failed to raise the issue of the admssibility of these

phot ographs on appeal is answered by Dufour v. State, 30

Fla. L. Weekly S247, in which this Court stated:

Duf our next contends that appellate counse
shoul d have chal |l enged on appeal the adm ssion of
irrelevant and wunfairly prejudicial photographs
at trial. At the penalty phase hearing, the
State attenpted to introduce four photographs of
the victim of the M ssissippi nurder Dufour had
committed to assist in explaining to the jury the
nature and manner in which the wounds were
inflicted. The defense objected to introduction
of the pictures. The trial court sustained the
objection with regard to two of the photographs
and allowed the State to present the other two
phot ogr aphs. One photo displayed the condition
of the victimfromhis md-torso down his entire
body, and the second picture showed the victims
right hand, chest and abdom nal ar ea,
denonstrating the defensive wound on the right

13



hand and nunerous other stab wounds in the chest
area. At the tinme the photographs were taken the
bl ood had been cleared from the torso of the
victims body.

In Rhodes v. State, 547 So.2d 1201 (Fla.
1989), this Court noted that evidence concerning
the circunstances of a prior felony conviction
involving the wuse or threat of violence is
adm ssible during the penalty phase of a capita
trial. See id. at 1204-05; see also Duncan v.
State, 619 So.2d 279, 282 (Fla. 1993). However,
this Court cautioned that there are limts on the
adm ssibility of such evidence, enphasizing that

“the line nust be drawn when [evidence of the
circunstances of the prior offense] 1is not
rel evant, gives rise to a violation of a
def endant ' s confrontation ri ghts, or t he

prejudicial value outweighs the probative val ue.”
Rhodes, 547 So.2d at 1205. The rel evant question
is whether the trial judge abused his discretion
in admtting the photographs. See N xon v. State,
572 So.2d 1336, 1343 (Fla. 1990). This Court has
previously held: “The test for admssibility of
phot ographic evidence is relevancy rather than
necessity.” Rivera v. State, 859 So.2d 495, 510
(Fla. 2003) (quoting Pope v. State, 679 So.2d
710, 713 (Fla. 1996)); see also Provenzano V.
Dugger, 561 So.2d 541, 549 (Fl a. 1990)
(“Phot ographs nust only be excluded when they
denonstrate sonmething so shocking that the risk
of prejudice outweighs its relevancy.”).

In Duncan, this Court agreed that the
prej udi ci al effect of a gruesonme photograph
clearly outweighed 1its probative value. See
Duncan, 619 So.2d at 283. In doing so, this Court
st at ed:

The photograph did not directly
relate to the nurder of Deborah Bauer
but r at her depicted the extensive
injuries suffered by the victim of a
totally unrelated crine. Moreover, the
phot ograph was in no way necessary to
support the aggravating factor of
conviction of a prior violent felony.

14



A certified copy of the judgnent and
sent ence for second- degree nmur der
indicating that Duncan pled guilty to
and was convicted of a violent felony

had been introduced. As expl ai ned
above, t here was al so ext ensi ve
t esti nony from Captain St ephens

explaining the circunstances of the
prior nurder and the nature of the
injuries inflicted.

Duncan, 619 So.2d at 282. However, the Duncan
Court f ound t he error in admtting t he
phot ogr aphs harmnml ess beyond a reasonable doubt.
See id.; see also DiGuilio, 491 So.2d at 1129.
In concluding the error was harmess, the Court
stated that once admtted, no further reference
was made to the photograph, the photograph was
not urged as a basis for a death recommendati on,
t he photograph was not otherwise nade a focal
point of the proceedings, and the jury was well
aware of the fact that Duncan had previously been
convicted of the brutal attack and nurder of
anot her person. See Duncan, 619 So.2d at 282.

In the present case, the photographs were
introduced during the penalty phase to assist
Mayfield in describing what the pathol ogist
determned to be the nature and cause of the
victims death in the Mssissippi nurder. See
Bush v. State, 461 So.2d 936, 939 (Fla. 1984)
(“Phot ographs are adm ssible where they assist
the nedical examner in explaining to the jury
the nature and manner in which the wounds were

inflicted.”). These photographs were relevant
because they related to Dufour's prior felony
convi cti on, and evi dence concer ni ng t he

circunstances of a prior felony conviction is
adm ssible during the penalty phase. See Rhodes,
547 So.2d at 1204. Even if not relevant,
adm ssion of the photographs at issue would not
have provided a basis for reversible error on
appeal because the adm ssion was harnm ess and the
photos do not create the circunstance that the
risk of prejudice outweighed the relevancy. See
Provenzano, 561 So.2d at 549 (“Photographs nust
only be excluded when they denonstrate sonething

15



so shocking that the risk of prejudice outweighs

its relevancy.”); see also Rivera, 859 So.2d at

510-11. Accordingly, this claimis denied.

As in Dufour, the photographs were relevant because
they concerned the ~circunstances of a prior felony
conviction, and corroborated testinony and statenents
describing how that crinme had occurred. The phot ogr aphs
were not particularly gruesone or shocking (the victim
after all, survived the shooting), and it cannot be clained
that the probative value of these photographs outweighed
their potential for prejudice. In any event, any error in
their adm ssion would have been deenmed harni ess. Duf our .

Appel | ate counsel need not raise every conceivable claimon

appeal . Provenzano, supra (“well established that counsel

need not raise every nonfrivolous issue revealed by the
record”). Mingin's appellate counsel filed a 99-page brief
raising nine inportant issues, many of which had severa
sub-issues, and many of which Mingin was so inpressed with
he has reprised themin his state notion for postconviction
relief and on appeal from the denial of postconviction
relief. Mungin’s appellate counsel cannot be deened
ineffective for deciding to focus on the many issues he did
raise and not to conplain about these photographs on

appeal .

16



CLAIM I |

MUNG N S CLAIM THAT H' S MJURDER CONVI CTI ON MAY NOT
BE AFFI RVED ON A FELONY MURDER THEORY WAS RAI SED
AND REJECTED ON DI RECT APPEAL; |IT MAY NOTI BE
RELI TI GATED ON HABEAS

On direct appeal, citing Giffin v. United States, 502

US 46 (1991), this Court held that error in instructing
the jury on both preneditated and felony nurder was
harm ess because “the evidence supported [Mingin’s]
conviction for felony nurder and the jury properly
convicted Mungin of first-degree nurder on this theory.”

Mingin v. State, 689 So.2d 1026, 1029-30 (Fla. 1995).

Mungin now seeks to relitigate this claim arguing that
this Court was confused when the issue was before it on
di rect appeal. The State would note that this Court’s
ultimte conclusion on this issue was arrived at only after
consi derabl e argunent by both parties, each of whom filed
nmotions for rehearing addressing this specific issue. This
Court’s ultimate resolution of the claim arrived at only
after careful and deliberate consideration and full
briefing by both parties, is now the “law of the case.”

MIls v. State, supra. Mungin is not entitled to a second

appeal of this claim Johnson v. State, 30 Fla.L.Wekly

S215 (Fla. March 31, 2005) (“Issues raised and rejected on

17



direct appeal are not cognizable through «collateral
attack.”).

Thi s cl ai m shoul d be deni ed.

CLAIMI 11

THE  CONSTI TUTIONALITY OF FLORIDA'S CAPITAL

SENTENCI NG PROCEDURES WAS NOT PRESERVED AT TRI AL

AND IS NOI' ADDRESSABLE HERE; MOREOVER, BECAUSE

RING V. ARI XONA IS NOTI RETROACTI VE, AND FOR OTHER

REASONS, H' S “RING CLAIM IS MERI TLESS

The State will not belabor this claim Mungi n does
not even argue ineffective assistance of appellate counsel
for failing to contest the role of judge versus jury in
Florida’s capital sentencing procedures. He nerely
presents a direct nerits arguments based on Ring V.
Arizona, 536 U S. 584 (2002). As such, this is not an
appropriate claim for habeas corpus relief. Fur t her nor e,

not only does the prior violent felony aggravator in this

case take it outside any possible ambit of Ring (Dufour,

supra), but this Court has now expressly held that Ring is

not retroactive. Johnson v. State, 30 Fla.L.Wekly S297

(Fla. April 28, 2005) (“we now hold that R ng does not
apply retroactively in Florida”). Thus, Mingin is entitled

tonorelief on this claim and it should be deni ed.

18



CONCLUSI ON
For the foregoing reasons, Mngin's habeas petition
shoul d be deni ed.
Respectfully subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

CURTI S M FRENCH
Seni or Assi stant Attorney Genera
Fl orida Bar No. 291692
OFFI CE OF THE ATTORNEY GENERAL
The Capitol
Tal | ahassee, FL 32399- 1050
(850) 414-3300
CERTI FI CATE OF SERVI CE
| HEREBY CERTIFY that a true and correct copy of the
foregoi ng has been sent by US. Mil to Todd G Scher, Law
Ofices of Todd G Scher, P.L., 5600 Collins Avenue #15-B,

M anmi Beach, Florida 33140, this 27'" day of May, 2005.

CURTIS M FRENCH
Seni or Assistant Attorney Genera

CERTI FI CATE OF TYPE SI ZE AND STYLE
This habeas response was produced in Mcrosoft Wrd
using Courier New 12 point, a font which is not

proportionately spaced.

CURTIS M FRENCH
Seni or Assistant Attorney Genera
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