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RESPONSE TO STATEMENT OF THE CASE AND FACTS

The statenment of the case and facts set out on pages 1-2 of
the Appellant’s brief is essentially accurate, but it omts any
reference to the evidence presented at the evidentiary hearing.
The State relies on the followng statenment of the case and
facts.

This case was relinquished to the CGrcuit Court for a
determ nation of whether the defendant net the criteria for a
di agnosis of nental retardation under Florida Rule of Crimna
Procedure 3.203. The Circuit Court appointed two psychol ogi sts,
Dr. Sal Blandino and Dr. Geg Prichard, pursuant to the
provisions of that Rule. (R167-70). Both experts found that
Johnston did not neet the criteria for a diagnosis of nental
retardation contained in the Rule because his full scale 1Q
score was 84. (Rz24, 38, 43-4, 75).

During the evidentiary hearing, both experts testified that
a diagnosis of nental retardation is not appropriate unless
three criteria are satisfied: significantly sub-average genera
i ntellectual functi oni ng, concurrent deficits in present
adaptive functioning, and onset before the age of 18. (Rl4, 64-
66). The three criteria are in the conjunctive, and, unless al
three are satisfied, the individual is not nentally retarded

(R50, 66-7). Both experts testified that in a case such as this



one (when the individual has a full scale 1Q score of 84) there
is no basis for conducting an assessnment of the individual’s
| evel of adaptive functioning because he cannot, by definition,
nmeet the diagnostic criteria for nental retardation. (R19-20,
38-9, 47-8, 66-7).1 In other words, in the case of a defendant
with a full scale 1Q of 84, that defendant can never satisfy the
“significantly subaverage general intell ectual functioni ng”
conponent, and, therefore, can never be diagnosed as nentally
retarded. (R19-20, 47-8, 66-7). As both experts enphasized, an
i ndi vi dual cannot produce an 1Q score that artificially inflates
their true intelligence -- in other words, it is not possible to
“fake smart.”
SUMVARY OF THE ARGUMENT

Johnston’s brief is insufficient to present an issue for
review by this Court because it contains no argunment supporting
what anounts to nothing nore than his dissatisfaction with the
decision of the GCircuit Court. Mreover, the evaluations
conducted by the experts were not deficient -- nental
retardation requires the co-existence of three separate
criteria. It makes no sense at all to require than an eval uation

assess all three criteria when one of the criteria is clearly

! Johnston repeatedly told Dr. Blandino that he is nentally
retarded. (R45) . That sort of behavi or IS whol | 'y
uncharacteristic of persons who are truly nmentally retarded.
(R45-6).



absent. In any event, Johnston’s full scale 1Q is 84 -- that
score is far above the cut-off score of 70 established by Rule,
statute and case | aw.

ARGUMENT

A. Johnston's Brief is Insufficient to
Present an | ssue for Review.

The “Argunent” section of Johnston’s brief is slightly over
four pages in length. No case lawis cited in the brief, though
Johnston does include one reference to Florida Rule of Crim nal
Procedure 3.203 on page seven of his brief. Florida law is
settled that “[t]he purpose of an appellate brief is to present
argunents in support of the points on appeal.” Bryant v. State,
901 So. 2d 810, 827-828 (Fla. 2005), citing, Duest v. Dugger,

555 So. 2d 849, 852 (Fla. 1990). The First District Court of

Appeal has stated:

This Court will not depart fromits dispassionate role
and beconme an advocate by second guessing counsel and
advancing for him theories and defenses which counse

either intentionally or unintentionally has chosen not
to nmention. It is the duty of counsel to prepare
appellate briefs so as to acquaint the Court with the
material facts, the points of |aw involved, and the
| egal argunents supporting the positions of the
respective parties. . . . Wen points, positions,
facts and supporting authorities are omtted fromthe
brief, a court is entitled to believe that such are
wai ved, abandoned, or deened by counsel to Dbe
unworthy. Again, it is not the function of the Court
to rebrief an appeal.

Pol ygl ycoat Corp. v. Hirsch D stributors, Inc., 442
So. 2d 958, 960 (Fla. 4th DCA 1983), review denied,
451 So. 2d 848 (Fla. 1984) (citations omtted). See



F.MW Properties, 1Inc. v. Peoples First Financial

Savings & Loan Ass'n, 606 So. 2d 372 (Fla. 1st DCA

1992)
White v. Wiite, 627 So. 2d 1237, 1239 (Fla. 1st DCA 1993). And,
as this Court has held, “issues raised in [an] appellate brief
whi ch contain no argunment are deenmed abandoned.” Shere v. State,
742 So. 2d 215, 218 (Fla. 1999). While Johnston’s brief |eaves
no doubt that he disagrees with the finding of the trial court,
no argument supporting that disagreenent is contained within the
brief. Johnston’s brief is insufficient, and the trial court

shoul d be affirmed in all respects.

B. Conpetent Substantial Evidence Supports
the Trial Court’s Ruling.

Despite Johnston’s claim that neither expert followed the
trial court’'s order appointing them? conpetent substantial
evi dence supports the trial court’s finding that Johnston is not
mentally retarded. The trial court found:

As explained by Dr. Prichard, and supported by the
DSM | V- TR, Defendant had to score two standard
devi ati ons below the nean score, or 70, in order to
neet the first prong of the nental retardation
anal ysis. However, both Dr. Blandino and Dr. Prichard
testified that Defendant consistently scored too high
on 1Q tests to support a finding of "significantly
subaverage general intellectual functioning." See Fla.
R Crim P. 3.203(b).

2 \Whet her the order can even be read as Johnston interprets it is
guesti onable. Regardless, the order did not purport to direct
the experts to conduct the evaluations in a specific way. (R167-
70).



Based on the foregoing, the Court finds that the

evi dence denonstrates that Defendant failed to neet

the first prong of the test for evaluating nental

retardation. Therefore, it is not necessary to reach

the remaining prongs of the three-part test. See Fla.

R Crim P. 3.203.

(R277-78).

Johnston’s belief that the experts in sone way conducted an
insufficient or inconplete evaluation is contradicted by the
evi dence before the court. That evidence is unchallenged but for
Johnston’s unsupported assertion that even though his 1Q score
is far too high to allow a diagnosis of nental retardation, the
experts should have nevertheless wundertaken to assess his
present |evel of adaptive functioning and to determ ne whether
the “condition” nmanifested itself before Johnston was 18.% That
position is contrary to common sense -- all three conponents of
the diagnostic criteria nust exist in order to diagnose nenta
retardation. Assessing two conponents when the third required
conponent has been found not to exist is an exercise that serves

no purpose at all -- it is a pointless undertaking that el evates

f orm over subst ance.

Dr. Blandino was the expert selected by Johnston, who knew,
wel | before the evidentiary hearing, that Dr. Blandino had not
conducted an adaptive assessnent because Johnston’s 1Q score (by
itself) precluded a diagnosis of nental retardation. Johnston
voiced no dissatisfaction with Dr. Blandino’s work until the
norning of the hearing, when he conplained that no adaptive
assessnent had been conducted(R3-7) If Johnston truly believed
that such an assessnent was necessary, he should have raised the
issue in a tinely fashion instead of waiting until the hearing
was starting.



C. Diagnosis of Mental Retardation is Based upon the
Exi stence of Three Co-Equal Criteri a.

Under 8 921.137, Florida Rule of Crimnal Procedure 3.203
and the Diagnostic and Statistical Mnual - Fourth Edition -
Text Revision, three criteria are required to diagnose an
i ndi vi dual as nmentally retarded. The person nust have
significantly subaverage general intellectual functioning as
det er m ned by an i ndi vi dual l'y adm ni st ered st andar di zed
intelligence test,* concurrent deficits in present adaptive
functioning, and the condition nust manifest before the age of
18. Al three criteria nust be net, and, if one criteria is not
present, a diagnosis of mnental retardation is not appropriate
and cannot be nmde. (R50, 66-67). Stated differently, the
di agnostic standard for ment al retardation is in the
conjunctive, just like the Strickland standard that applies to
i neffectiveness of counsel clains.®

Under Strickland v. Washington, 466 U S. 668 (1984), a

def endant seeking relief on ineffectiveness of counsel grounds

4 Section 921.137 requires the Departnent of Children and
Famlies to specify the intelligence tests to be used. The
Weschler Adult intelligence Scale - I1Il is one of those tests,
and is the test that was given to Johnston. The propriety of the
testing is not in dispute.

> Alternatively, in a |ess elegant anal ogy, Johnston’s argunent
can be conpared to a three-legged stool that only has two |egs.
The stool wll not work, and no amount of trying will change
that fact. Likewise, no anount of trying will change the hard
fact that Johnston’s 1Q score (one leg of the stool) is too high
to support a finding that he is nmentally retarded.



nmust prove not only t hat counsel’ s per f or mance was
constitutionally deficient, but also that he was prejudiced as a
result of counsel’s deficient performance. The law is well-
settled that a court deciding an ineffectiveness claim is not
required to rule on both conmponents of Strickland -- if the
def endant cannot prevail on the prejudice prong, the court need
not address the performance prong because the defendant cannot,
as a matter of law, carry his burden of proof. Strickland v.
Washi ngton, 466 U. S. at 697; Wke v. State, 813 So. 2d 12, 20
n.7 (Fla. 2002). No one would seriously suggest that the Court
is required to address both prongs in order to have drafted a
legally sufficient order, and there is no rational basis for
treating the mental retardation determination differently.®

D. Rule 3.203 Does Not Require the Experts to Perform

Wrk that is Unnecessary
to the Fornul ation of an Qpi ni on.

The heart of Johnston’s argunment seens to be that the
mental state professionals appointed to conduct a Rule 3.203
evaluation are required by the Rule to assess each of the three
di agnosti c conponents even if the defendant cannot satisfy one
or nore of those criteria. The Rule does not say that, and

common sense does not require it.

¢ The State recognizes that the Strickland analogy is an
i nperfect one -- an ineffectiveness of counsel determnation is
a legal conclusion, while the nental retardation determnation
turns on the proof (or failure of proof) of specific facts.
However, the analogy is illustrative.



Rul e 3.203(b) sets out the definition of nental retardation
as that termis used in the Rule:

As used in this rule, the term “nental retardation”
means significantly subaverage general intellectual
functioning existing concurrently wth deficits in
adaptive behavior and nmanifested during the period
from conception to age 18. The term "significantly
subaverage general intellectual functioning,"” for the
purpose of this rule, nmeans performance that is tw or
nore standard deviations from the nean score on a
standardi zed intelligence test authorized by the
Departnment of Children and Famly Services in rule
65B-4.032 of the Florida Adm nistrative Code. The term

"adaptive behavior," for the purpose of this rule,
means the effectiveness or degree wth which an
i ndi vi dual meet s t he st andar ds of per sonal

i ndependence and social responsibility expected of his
or her age, cultural group, and conmunity.

Fla. R Crim P 3.203(b).” Nowhere in this definition does the
Rul e purport to say that every conponent part of the definition
nmust be addressed in every case -- likewise, nothing in any
other part of the Rule suggests or inplies that every conponent
of the definition nust be considered in every evaluation
conducted under the Rule. The trial court 1is required to
determine if the defendant raising nental retardation as a bar
to inposition of the death penalty neets the definition of
mental retardation contained in the Rule -- if the defendant
does not neet one conponent of the definition (like Johnston),
the defendant is not nentally retarded and is not entitled to

relief.

7 As di scussed above, this definition of nental retardation is
consistent with the DSM | V-TR and § 921. 137, Fla. Stat.



To the extent that further discussion of this issue is

necessary, Rule 3.203(e) illustrates the overbroad character of
Johnston’s position. In pertinent part, that Rule reads as
fol | ows:

The circuit court shall conduct an evidentiary hearing
on the notion for a determnation of ment al
retardation. At the hearing, the court shall consider
the findings of the experts and all other evidence on
the 1issue of whether the defendant 1is nentally
retarded. The court shall enter a witten order
prohibiting the inposition of the death penalty and
setting forth the court's specific findings in support
of the court's determnation if the court finds that
the defendant is nentally retarded as defined in
subdivision (b) of this rule. . . . If the court
determines that the defendant has not established
mental retardation, the court shall enter a witten
order setting forth the court's specific findings in
support of the court's determ nation.

Fla. R Cim P. 3.203(e). (enphasis added).The Rule does no
nore and no |less than direct the trial court to determne if the
defendant neets the definition of nental retardation contained
in the Rule -- it inposes no requirenment that the court consider
(or require the experts to consider) all parts of the definition
when it is clear that the defendant does not neet one part of
the definition and therefore cannot be diagnosed as nentally
retarded. Johnston’s contrary position is based on a m sreading
of the Rule.

E. The Present 1Q Score is the One that Matters.

On pages 5-6 of his brief, Johnston conplains that the

“results of the IQ testing are suspect” because Johnston has, at



times in the past, produced 1Q scores lower than his current
score of 84. As Johnston’s own expert testified, and as the
trial court found, “even though Defendant’s enotional and
behavi oral factors seenmed to obstruct his early test scores, as
he aged he was able to performbetter on the tests.” (R275). The
trial court went on to find that Johnston's earlier 1Q scores
were explained by his enotional and behavioral problens at the
time of testing -- it is not possible to “fake good” on an 1Q
test. (R275-76). Those findings of fact are uncontroverted, and,
in the final analysis, Johnston’s argunent is sinply that he is
dissatisfied with the result. Conpetent substantial evidence
supports the trial court’s findings, and those factua
det erm nati ons shoul d not be disturbed.

F. Johnston is not Mentally Retarded
as a Matter of Law.

In Zack v. State, which was released on the sane day that
the trial court entered its order, this Court held, inter alia,
that a defendant seeking to invoke nmental retardation as a bar
to execution nmust prove that his IQis 70 or below This Court
hel d:

The evidence in this case shows Zack's |owest 1Q score
to be 79. Pursuant to Atkins v. Virginia, 536 US.
304, 317, 153 L. Ed. 2d 335, 122 S. . 2242 (2002), a
mentally retarded person cannot be executed, and it is
up to the states to determne who is "nentally
retarded.” Under Florida law, one of the criteria to
determine if a person is nmentally retarded is that he
or she has an 1 Q of 70 or below See § 916.106 (12),

10



Fl a. St at . (2003) (defining retardation as a
significantly subaver age gener al intellectua
functioning existing concurrently wth deficits in
adaptive behavior and nmanifested during the period
from conception to age eighteen, and explaining that
"significantly subaver age gener al intell ectual
functioning®" neans performance which is two or nore
standard deviations from the nean score on a
standardi zed intelligence test specified in the rules
of the departnent); Cherry v. State, 781 So. 2d 1040,
1041 (Fla. 2000) (accepting expert testinony that in
order to be found retarded, an individual must score
70 or bel ow on standardized intelligence test).

Zack v. State, 30 Fla. L. Wekly, S591, 593-4 (Fla. July 7,
2005). (enphasis added).® The relevance of Zack to this case is
two-fold. Zack establishes that an 1Q score of 70 or below is
necessary before an individual can be found nentally retarded.
Wth an 1 Q score of 84, Johnston does not neet that requirenent.
And, Zack is consistent with the notion that if the 1Q score is
hi gher than 70, the defendant is not nentally retarded, and
there is therefore no need to address the remaining conponent
parts of the nmental retardation definition.
CONCLUSI ON

The trial court properly found that Johnston is not
mental ly retarded based upon his 1Q score of 84. That score is
unchal | enged, and, wunder any possible view of the evidence,

denmonstrates that Johnston has failed to carry his burden of

8 Zack was not available to the trial court. However, it was
deci ded before Johnston filed his brief. Even though Zack is
authority that is directly contrary to Johnston’s position, it
is not cited in his brief.

11



proving that he is nmentally retarded. Johnston’s argunent that
t he adaptive function conponent (and presumably the pre-18 onset
conponent) of the three-part definition should have been
addressed even though the 1Q score standing al one forecloses a
di agnosis of nental retardation is based on a m sunderstandi ng
of the diagnostic process. It is not a basis for relief.
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