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STATEMENT OF THE CASE AND FACTS

The facts of this case are outlined in this Court’s opinion
in the initial appeal of Floyd s judgnents and sentences:

Janmes Floyd was indicted for the nurder of Annie
Bar Anderson. He was also charged with two counts of
forgery, two counts of uttering a forged check, and
two counts of grand theft.

The victimwas found dead in one of the bedroons
of her honme on the evening of Tuesday, January 17,
1984. She was | ast seen alive on the afternoon of
January 16, 1984, when she cashed a check at her bank.
According to the testinony of the medical exam ner,
she had been kill ed sonmetime that afternoon or evening
by a stab wound to her chest. When the police arrived
at the victims honme on January 17, 1984, the back
door was unl ocked, and there were no signs of a forced
entry. In the roomin which they found the victim
there were fresh “pry marks” beneath the w ndow,
indicating that soneone had attenpted to exit from
t hat wi ndow.

On the afternoon of the victim s death (Monday,
January 16), Floyd had cashed a check for $500 from
the wvictims account. He was arrested after
attempting to flee from the police when he tried to
cash a second check for $700 on the sane account two
days | ater (Wednesday, January 18). \When questi oned
by the police, Floyd admtted forging the $700 check,
expl ai ni ng that he had found the checkbook on Tuesday

near a dunpster. He subsequently revised his story
when confronted with the police know edge that he had
cashed the $500 check on Monday. In addition, he

adm tted owning a brown jacket that was found outside
t he bank where he was arrested. A sock soaked with
bl ood of the victinmis blood type (which was not the
def endant’ s bl ood type) was found in one of the jacket
pockets.

At trial the state al so presented the testinony of
Greg Anderson, a cellmte of Floyd s who testified
that Floyd told him that he had stabbed the victim
when she surprised himin the course of the burglary.



Floyd v. State, 497 So. 2d 1211, 1212-13 (Fla. 1986), cert.
deni ed, 501 U.S. 1259 (1991).

Floyd' s trial was conducted Aug. 21-24, 1984 (DA V3-V6).!1
In addition to the evidence outlined above, the State presented
testinmony that tire tracks on the driveway at the victim s house
were consistent with the tire tread on Floyd’ s nmotorcycle, and
that ten Negroid hairs were found on or around the victinis body
(DA Vv4/609; V5/678-80, 699-702). Floyd s initial alibi for the
day of the murder was contradicted by his girlfriend and by Huie
Byrd, and his explanation of finding the checkbook near a
dunpster was rebutted by testinony froman enpl oyee of the store
where Floyd clainmed to have purchased beer at the time he
clai med t he checkbook was found (DA V4/593-600; V5/628-37, 642-
51, 662-65). The victim Ms. Anderson, was an eighty-six year
old woman who received nultiple stab wounds, including one to

her upper chest that penetrated her heart, el even to her abdonen

ICitations to the record will be as follows: “DA” will refer
to the record in Floyd s direct appeal, FSC Case No. 66, 088;
“RS” will refer to the record in Floyd' s appeal after his 1988
resentencing, FSC Case No. 72,207; “PC’" will refer to Floyd s
initial postconviction appeal, FSC Case No. 97,043; and “PC2”
will refer to the record prepared in the instant appeal, FSC
Case No. SC03-865, which includes twelve volunmes (V1-V12)
prepared for an interlocutory appeal as Case No. SC03-2, one
vol unme (V13) and four suppl enmental vol umes (SV1-SV4) prepared as
Case No. SC03-865, an addendum vol une (AddV) which contains the
second Order denying relief subject to this appeal, and seven
addendum vol unes (AddV1- AddV7) containing the exhibits
i ntroduced at the second evidentiary hearing held bel ow.

2



that were potentially fatal, and one defensive wound to her |eft
wrist (DA V4/453-56).

The theory of defense was to acknow edge that, although
Fl oyd had commtted the thefts and forgeries, he did not Kkill
Ms. Anderson but had found her checkbook in an alley (DA
V3/390-92). The jury rejected Floyd' s defense and convicted him
on all counts (DA V6/883-86). During the penalty phase, the
defense called only one witness, the victims daughter, to
testify that neither she nor her nother believed in capital
puni shment, and neither would want Floyd to be sentenced to
death for this murder (DA V6/901-11). Correspondence between
Fl oyd and the daughter, Ann Anderson, was also admtted into
evi dence. Fl oyd wote that he did not take or do drugs, and
only drank beer now and then (DA V7/1016). He al so expressed
his love for his famly and his concern for his alcoholic
not her. He hoped that M ss Anderson would conme and visit himin
prison, as she had offered, and explained the visiting
arrangenments at the prison that she woul d have to negoti ate (DA
V7/1014-16).

The jury recomended death by a vote of seven to five (DA
V6/ 940) . The judge inposed a death sentence, finding five
aggravating factors and no mtigation (DA V1/107-08). On

appeal, this Court determned that two of the aggravating



factors shoul d not have been applied, and that the jury was not
properly instructed on mtigation; the case was remanded for
resentencing. The resentencing commenced on Jan. 12, 1988 (RS
V5-V7). The defense called six character witnesses in addition
to M ss Anderson, the victims daughter. Floyd was presented as
an honest, nonvi ol ent and dependabl e person, who had not been in
trouble wuntil his father died about a year before Ms.
Ander son’ s nurder.

Eula WIlians had known Floyd and his famly as a nei ghbor
for eight or nine years and thought of Floyd as a son (RS
V6/ 848- 49, 851). Floyd had worked on her yard and her car (RS
V6/ 850) . Ms. WIIlianms observed that Floyd' s mother was an
al coholic since the time his famly noved into the nei ghborhood
(RS V6/850). The nother was always high on alcohol and had
bl ackout spells. Floyd' s father kept the fam |y together, but
he had died within a year of the nurder (RS V6/850-51). Floyd
and his brother had worked for the father’s |awn service and
managed to keep it up for awhile after their father’s death (RS
V6/ 851) . Ms. WIlliams testified that Floyd was always
respectful to her and not violent to anyone (RS V6/851-52). She
had believed hi mwhen he called her, after he had been arrested
for the nurder, and said that he had not done it (RS V6/852).

She believed he was not the type of person that would do



anything like that (RS V6/852).

Rex Estelle testified that he had known Fl oyd for a year and
a half before the murder, and had been his supervisor while
Fl oyd worked at the First Baptist Church for over a year (RS
V6/ 854-55). Floyd had been a good worker, easy going and even
tenpered, and progressed to a custodian (RS V6/855-56). Floyd
had | earned that Estelle was a recovered al coholic and asked him
to speak to his nother (RS V6/857). He and another female did
so, but found that Floyd s nother was not interested in
recovery, but believed |ife was easier for her when she drank
(RS V6/857-58). There cane a tinme when Estelle noticed a change
in Floyd of extreme nmood sw ngs, as though he were high on
sonet hing (RS V6/858-60). From his own experience, Estelle
bel i eved he recogni zed sonmeone taking drugs, and spoke to Fl oyd
about it (RS V6/859-60). He recalled that this was the only
time that Floyd got mad at him(RS V6/859). Estelle also had to
guestion Floyd about several instances of noney and equi pnment
m ssing fromthe church (RS V6/860). Floyd also began m ssing
work, which Estelle believed to be another sign of a person
taking drugs (RS V6/860-61). Estell e found out that Floyd' s
probl ens at the church job began at the time his father had died
of cancer (RS V6/858-60). Fl oyd was term nated for comng to

work | ate about a week before Christmas (RS V6/862).



Thomas Snell, a communications officer with the St.
Pet ersburg Police Departnent, testified that he had known Fl oyd
and his famly as a neighbor for 15 years (RS V7/871). Snel
testified that Floyd' s nother had been an al coholic as |ong as
he knew her, and that this had an effect on Floyd (RS V7/872-
73). He knew Fl oyd to be passive, nonviolent, even-tenpered and
never in trouble; Fl oyd had even babysat for his kids (RS
V7/873). He knew Fl oyd to be dependabl e, doing the |awn at the
A & P and all the yards in the nei ghborhood, and serving as the
man of the house since his father becanme di sabl ed before dying
of cancer (RS V7/873-74).

Lela Richardson testified that she had known Fl oyd since he
was four years old, and had known his nother and father for 27
years (RS V7/901-02). Floyd s nmother was currently living with
her after a recent hospital stay (RS V7/904). She knew Floyd’s
not her to have a serious al cohol problem which had affected
Fl oyd very much (RS V7/904). Floyd' s father had kept him busy
with the famly' s | awn service (RS V7/904-05). She knew Fl oyd
to be industrious, hardworking and dependable (RS V7/902-03).
His father’s death had affected him and he got in with a wong
crowd, but was not a violent kind of person (RS V7/905-06). She
knew Floyd to have commtted a prior crime, but that did not

change her opinion of him (RS V7/907). She knew that he had a



son old enough to go to school, and that he hel ped to support
hi m when he could (RS V7/906).

Fl oyd’ s not her, Pinky Floyd, testified that Fl oyd had wor ked
with his father before he died of cancer in March of 1983, and
that Floyd had a job of his own after his father’s death (RS
V7/909). She said that her son was a very nice boy, and asked
the jury to spare his life (RS V7/910).

Ben Boykins testified that he had known Fl oyd for 15 years,
t hrough Floyd's father (RS V7/911). He knew Floyd to be
i ndustrious, dependable and a good worker wth a good
personality, and not violent (RS V7/911). Boyki ns knew t hat
Fl oyd’ s not her had a drinking problem but could not say whet her
that had an affect on Floyd (RS V7/915). Although he had | ess
contact with Floyd after the death of his father, he did
continue to see himonce or twice a nmonth after that, and did
not notice any change in Floyd s personality during that tine
(RS V7/914) .

The defense mtigation wi tnesses concluded with the victins
daughter, Ann Shirley Anderson, who had visited Floyd in prison
and conveyed her belief that he should not receive the death
penalty (RS V7/932-34). Following the testinmony, the jury
recommended a death sentence by a vote of eight to four (RS

V7/ 1039) .



The sent enci ng heari ng was held Feb. 29, 1988 (RS V7/1044).
Fl oyd addressed the court and spoke of his love for his famly
and his father (RS V7/1047). He accepted responsibility for his
actions and expressed renorse (RS V7/1047-48). Anni e Anderson
al so addressed the court, again expressing her resistence to the
death penalty and her belief that Floyd could turn his life
around in prison (RS V7/1049). Defense counsel argued agai nst
t he aggravating factors submtted by the State, and recited the
evi dence about Floyd's character and nonviolent traits (RS
V7/ 1050-60). Counsel also noted that Floyd had not caused any
trouble while in prison, but had hel ped guards to calm down
ot her prisoners; he stated that Floyd was not bitter and coul d
still lead a constructive life (RS V7/1057). The prosecutor
briefly addressed the court and then, following a recess, the
court reconvened and announced the inposition of the death
sentence, finding two aggravating factors (RS V7/1061, 1063,
1066-67) . Al though he rejected any statutory mnmitigating
factors, the sentencing judge noted that Floyd was renorseful,
desired to live within the confines of the rules while in
custody, wanted to help others, and had a rapport with his
chil dren; however, the court determ ned that this mtigation was
out wei ghed by the aggravating factors that applied (RS V7/1069-

71) .



I n the appeal fromthe resentencing, Floyd s death sentence

was affirnmed. Floyd v. State, 569 So. 2d 1225 (Fla. 1990),

cert. denied, 501 U S. 1259 (1991). Floyd filed an unverified

notion to vacate his judgnents and sentence in 1992, which was
ultimately supplenented with a final, substantive notion for
postconviction relief filed in 1998 (PC SV1/1-125). The notion
was summarily denied; on appeal, this Court remanded for an
evidentiary hearing on the ineffective assi stance of counsel and

wi t hhel d evi dence clainms. Floyd v. State, 808 So. 2d 175 (Fl a.

2002).

Following the remand, Floyd filed an anmended notion
asserting that he is currently nmentally retarded and that
Florida’ s death penalty statute is unconstitutional under Ring

v. Arizona, 536 U. S. 584 (2002) (PC2 V1/1-22). The State filed

several responses and a case nmanagenent conference was held on
July 12, 2002 (PC2 V1/23-98; SV2/235-54). The court identified
the clains remanded by this Court for hearing, and determ ned
that the new notion required an evidentiary hearing on Floyd' s
al l egation of nental retardation (PC2 SVv2/238-40, 250).

The court decided that the nental retardation claimshould

be bifurcated, and acknow edged the need to appoint experts to



exam ne Floyd (PC2 SV2/250-51). Fl oyd’s counsel 2 stated her
under standi ng that there are no nental retardation experts in
Florida, and asked the court to use her expert from South
Carolina (PC2 SV2/251-52). The judge disagreed with the comrent
that there were no experts in Florida, indicating he had
observed such experts on this subject in the past, but agreed to
consider lists fromthe parties suggesting up to five experts
for the appoi ntnment (PC2 SV2/252). Defense counsel then advised
the court that the standard test for intelligence, the WAIS-111
could only be given once every six nonths, and therefore if the
court intended experts to conduct their own exam nations, the
testing woul d take years or be considered invalid (PC2 SV2/252-
53). The court indicated that if it becane necessary, he would
consider rescheduling the evidentiary hearing on the nmenta
retardation issue (PC2 SV2/253).

The parties filed lists suggesting nental health experts,
and on Aug. 5, 2002, the court issued an Order appointing three
experts: Dr. Mchael Gamache, Dr. Sidney Merin, and Dr. Jethro
Tooner (PC2 V1/101-06). The Order scheduled the evidentiary
hearing for Oct. 28-29, 2002, advised the experts of the

retardation issue, citing Section 921.137, Florida Statues, and

°The transcript incorrectly reflects that the prosecutor
expressed this concern.

10



directed themto the DSM IV, the statutory definition of nental
retardation in Section 916.106(2), Florida Statutes, and case
| aw regarding retardation as mtigation (PC2 V1/105-06).

On Sept. 17, 2002, the court issued an Order identifying an
i ssue for the upcom ng status hearing set for Sept. 27 (PC2
V1/109-110). The Order indicated that an independent defense
expert, not licensed in Florida, was involved in the case and
that the parties should be prepared to discuss the inplications
at the status hearing. At the hearing, defense counsel
expressed concern with the Order, indicating that the court was
relying on erroneous informati on and wanting to know t he source
of the court’s know edge that the defense had hired an expert
from South Carolina that was not licensed in Florida. V\hen
Judge Downey?® asked defense counsel what information was
incorrect, counsel responded that she did not need to tell the
court that information, as no one had directed her to file a
witness |list (PC2 SV2/259-260). Counsel stated that she had not
made a deci si on about whether to call this expert as a w tness,
and the judge agreed that until she decided to use the expert,
his i nformati on was confidential, but if she intended the expert

to testify she needed to nake sure the State received a copy of

3Judge Downey was sitting as a substitute for Judge Luce at
this status hearing (PC2 SVv2/258).

11



any report conpiled at least thirty days before the hearing, or
in sufficient time for deposition (PC2 SV2/261).

Prosecutor Marie King advi sed t he judge of anot her potenti al
pr obl em that the court’s order indicated that there my be
sone hanpering of the court’s experts ability to prepare, as
intelligence testing had already been conducted by the
i ndependent def ense expert (PC2 SV2/261). Judge Luce had asked
the experts to report to the court whether their testing would
be conproni sed and whet her the evidentiary hearing schedul ed for
Cct ober woul d need to be continued (PC2 SV2/261-62). The State
had no knowl edge as to whet her any testing had been conducted at
that point, but had been advised by the Departnent of
Corrections that an expert from South Carolina had visited Fl oyd
(PC2 SV2/261-62). The State was aware that Gamache had
responded to Judge Luce that he would wuse a different
exam nati on and coul d be ready for the schedul ed Oct ober heari ng
using that information (PC2 SV2/263). The State requested that
t he defense provide information to all court experts regarding
what testing had been conducted and the scores obtained, as
t hese doctors were now preparing for the hearing and needed this
informati on as soon as possible (PC2 SV2/263). Defense counsel
then indicated that she had sent a letter to all three court

experts on August 30, letting them know that the Wechsler-

12



revi sed and the Wodcock Johnson tests had been adm nistered to
Floyd in the last two weeks, and that they needed to adjust
their exam nations accordingly (PC2 SV2/266). According to
def ense counsel, Merin and Tooner had already seen and tested
Fl oyd, and Gamache i ntended to meet with himon Cct. 4 or 9 (PC2
SV2/ 267) .

Judge Downey i ndicated that the court had received letters
from all three experts indicating that testing had not been
conprom sed at that point (PC2 SV2/268-69). A letter dated
Sept. 17 from Merin to staff attorney Mark Chancey asked the
court to provide raw data from any defense expert testing since
Merin could not conduct another Wechsler exam (PC2 SV2/269).
VWhen the judge asked if defense counsel could release the raw
data, counsel indicated her problemwas that the court order of
Sept. 12 “put up sonme roadbl ocks,” questioning the use of her
out - of -state expert; counsel stated once again her objection was
to the fact the court had relied on inaccurate information, but
again she declined to identify what information was not correct
(PC2 SV2/269-71).4

Def ense counsel expressed concern that Judge Luce had

‘Def ense counsel continued to assert that the judge had used
faulty and incorrect information over the course of the hearing,
but never identified any erroneous information or related facts
i nconsi stent with those di scussed by the court (PC2 SV2/270-71).
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already determned that her independent expert was not
qual i fied, based on inproper information and relying on sonme ex
parte communi cation from someone; she again questioned the
source of the court’s information (PC2 SV2/269-71). However,
Judge Downey did not read the Order to suggest that Judge Luce
had reached any such concl usi on, and noted that the informtion
was included in Merin's letter (PC2 SV2/271). He al so noted
that qualifications were not an issue at this point since she
had not decided if she was going to use the wtness (PC2
Sv2/270-74). The court, having reviewed Judge Luce’'s orders,
concl uded there was no basis to believe that Judge Luce had made
up his mnd or in any way indicated that defense expert was not
qual ified (PC2 SV2/274).

Judge Downey declined to order the defense to provide
information to Merin at this point, but set a deadline of Oct.
18 for all reports and witness lists to be disclosed by all
parties (PC2 SV2/275-77).

The evidentiary hearing on nental retardati on was thereafter
hel d as scheduled (PC2 V10-V11). On the norning of the first
day, the defense did not have any wtnesses present (PC2
V10/ 1727). The court recessed until the afternoon; at that
time, there were still no defense wi tnesses, but the court

recogni zed a court appointed expert, Dr. Merin, and asked to
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hear his testinmony (PC2 V10/1734). Both parties were given
Merin's report (PC2 V9/1713-23) just before he testified (PC2
V10/ 1735).

Dr. Merin testified that he had reviewed the four vol unes
of materials that the defense had subm tted and conducted sone
testing on his own but used the raw data obtained by Dr. Keyes’
WAI S-111 exam nation (PC2 V10/1738). Although Merin did not see
any indication that Floyd was malingering, he suspected a |ack
of nmotivation from situational depression my have affected
Fl oyd’ s scores (PC2 V10/1744). Merin determ ned that Floyd had
a verbal 1Q of 75, a performance 1Q of 75, and a full scale 1Q
that varied 68-78 (PC2 V10/1750-51). Merin felt it was
i nportant to consider Floyd' s results on particular subtests in
order to properly assess his intellectual functioning (PC2
V10/ 1751). In this case, Floyd did well, scoring in the |ow
normal range, in verbal and vocabul ary categories, and did very
poorly in math and verbal conprehension (PC2 V10/1751-54).

Merin noted that, while in prison, Floyd reads books,
newspapers and nagazi nes, and Merin reviewed a |letter Floyd had
witten to the victims daughter in this case, concluding that
it denmonstrated Floyd was “fairly bright” (PC2 V10/1754-56).
The letter, which opens, “I hope this letter finds you doing

wel | ,” indicates a higher level of intelligence than reveal ed by
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Floyd' s testing, nore like an 1Q in the range of 85 and up (PC2
V10/ 1757).°% I n determ ning that Fl oyd was not nmental |y retarded,
Merin observed that Floyd was functioning, goal directed, and
relatively coherent, wi thout any severe damage to the brain (PC2
V10/ 1760). Merin testified that a diagnosis of nenta
retardation is only justified if the subject |acks adaptive
functioning, but Merin was able to identify a nunber of adaptive
capabilities which he determ ned precluded a finding of nental
retardation (PC2 V10/1760-65). Specifically, Merin cited
Floyd' s abilities to work, make friends, pay child support, and
get married; he also noted the offense itself refl ected adaptive
functioning, in Floyd s properly endorsing the victims checks
and presenting themat the bank to be cashed (PC2 V10/1760-65).
Merin's opinion was that Floyd is not nentally retarded, having
a full scale 1Q of 73, which placed him in the borderline
intellectual functioning range according to the DSMIV (PC2

V10/ 1769-70).

SFloyd’ s brief asserts that the State “never authenticated”

this letter, inplying from Gregory Anderson’s trial testinony
t hat Anderson drafted this I etter on Floyd s behalf (Appellant’s
Initial Brief, p. 11, n.10). |In fact, Anderson and Floyd were

only together in jail a short time, and Anderson testified that
he only wote two letters for Floyd, directed to the Florida
Bar, requesting a “street |awer” (DA V5/749; PC2 AppV2/727).
These letters, on the other hand, were admtted wthout
objection at Floyd's initial penalty phase, represented to be
letters fromthe defendant to the victim s daughter (DA V6/899,
V7/1015- 16).
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On cross examnation, Merin explained that he had not
conpleted his report earlier because he had been waiting to
receive the raw data from the defense expert, which Merin
ultimately got from staff attorney Chancey on Oct. 23. Merin
al so acknow edged witing a letter to the court describing his
concerns when he | earned that a defense expert, Dr. Keyes, had
violated Florida law by practicing in this state w thout a
i cense (PC2 V10/1781-82).

The follow ng nmorning, defense counsel presented the court
with a notion to disqualify the judge (PC2 V10/1820; SV1/7-25).
The notion alleged that the defendant had a reasonabl e belief
that he would not get a fair proceeding because court expert
Merin had discussed the defense expert with the court (PC2
V10/ 1820; SV1/7-25). The court recessed to consider the notion
and then denied it as legally insufficient (PC2 V10/1820-21;
SV1/ 26- 27) .

Court appoi nted psychol ogi st Jethro Tooner testified next
(PC2 V10/1821-70). Dr. Toomer was initially contacted in Aug.
1992 by the O fice of Capital Collateral Regional Counsel and
adm ni stered the Beta 1Q exam to Floyd (PC2 V10/1825, 1830).
The Beta reflected an 1 Q of |ess than 60, consistent with Beta
testing that had been conducted by the Departnment of Corrections

(PC2 V10/1830). \When Tooner tested Floyd again in 2002 pursuant
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to the court appointnent on mental retardation, he determ ned
Fl oyd to have an 1 Q of 75, and attributed the inproved score to
the structured environnent Floyd had experienced on death row
(PC2 V10/1831-32). Toonmer acknow edged that this score placed
Floyd in the borderline range of intelligence rather than the
mental ly retarded range, but noted that it was necessary to al so
consi der Floyd' s adaptive capabilities before concl udi ng whet her
a di agnosis of nental retardation was proper (PC2 V10/1856-57).
According to Tooner, Floyd |acked appropriate adaptive
functioning (PC2 V10/1839). Tooner felt that the deficits in
adaptive functioni ng were denonstrated fromthe notes of Floyd's
teachers reflected in his school records, where teachers
described an inability to nmaster educational skills, and a | ack
of self-nmotivation (PC2 V10/1865).°% Toonmer did not speak with
any correctional officers about Floyd' s current |evel of
functioni ng and acknow edged that Floyd also made sone “A’s in
school, had letter witing skills, a work history, and *“of
course” could take care of brushing his own teeth, getting

dressed, etc., but did not believe these or Floyd's interaction

The school records nake up five pages of the four vol unes
of background materials. They include a two page psychol ogi cal
report supporting a m ddl e school teamrecomendati on to pronote
Fl oyd to high school; a high school record reflecting grades of
2 Fs, 2 As, and 1 C, and two pages conpiling elenentary and
m ddl e school grades and teacher comments (PC2 V2/212-216).
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and comrunication skills precluded a finding of nenta
retardation (PC2 V10/1858-63, 1866). He determ ned from the
school records that Floyd' s intellectual deficits were evident
before he was 18 years old, and therefore Floyd was nentally
retarded (PC2 V10/1839).

The | ast court expert was psychol ogist Dr. Gamache (PC2
V11/1876-1952). Gamache eval uated Fl oyd on Oct. 9, 2002, having
reviewed the background materials provided by the defense (PC2
V11/1879). He chose to adm nister the Kaufman Adol escent Adult
Intelligence Test, as he knew anot her expert had used the WAI S-
11 (PC2 V11/1882). Gamache forned the clinical inmpression as
Fl oyd t ook the examthat Floyd may not have been giving his full
and conplete effort (PC2 V11/1885-86). The testing revealed a
full scale 1Q score of 73 (PC2 V11/1885).

Ganmache al so assessed Floyd’ s adaptive functioning, nostly
using the background information provided by defense counsel
(PC2 V11/1887). Ganache noted that the records did not suggest
any marked i npairnment in nultiple areas; he observed exanpl es of
wor k and manual naintenance, and DOC records reflected Floyd
spent his tinme outside in the exercise yard, reading and doing
correspondence in his cell, and watching TV, which al
denonstrate adaptive domai ns of health, leisure, self-direction,

conmuni cation and home living (PC2 V11/1887-88). Specifically,
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Gamache noted that Floyd never needed a caretaker to clothe,
bathe or feed him could drive a car or notorcycle, read the
Bible, wite letters, hold jobs, etc. (PC2 V11/1888-89). He
descri bed Fl oyd’ s letters as well-written, reasonably
articul at e, and reflecting conmuni cati on, soci al , and
i nterpersonal skills (PC2 V11/1889-90). He also noted Rex
Estell e’ s deposition testinony that Floyd was a willing and good
wor ker, neat and pl easant (PC2 V11/1935).

Gamache concl uded that Fl oyd was not nentally retarded: his
intellectual ability did not exceed two standard deviations
bel ow the nean, which would be 70 or below (PC2 V11/1895).
Gamache testified that borderline functioning did not fall
within the nentally retarded range (PC2 V11/1891). He
acknow edged that subjects with an 1Q slightly above 70 can be
properly diagnosed with nental retardation when there is
persuasi ve evi dence of poor adaptive behavior and convincing
evidence that the person is grossly inpaired from an
intellectual standpoint, finding that not to be the case with
Fl oyd (PC2 V11/1892-94).

On cross exam nation, Gamache discounted the 1981 Beta 1Q
score noted in the DOC records, asserting that the Beta was not
a particularly reliable instrunent for individual evaluations

but was devel oped as a qui ck screening tool for group testing in
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the mlitary around Wrld War Il (PC2 V11/1904). He
acknow edged t he need to consi der whether deficits existed prior
to age 18, although he considered this to be a basis to exclude
adul ts that had suffered | oss of intellectual functioning dueto
illness or injury fromthe category of nmental retardation; since
Fl oyd’ s functioning was not so deficient as to put himin this
range, the onset prior to age 18 was not an issue in this case
(PC2 V11/1944-46).

The final witness at the nental retardation hearing was
def ense expert Dr. Denis Keyes, a professor of special education
at the College of Charleston in South Carolina (PC2 V11/1957-
2030) . Keyes testified that a nental retardation diagnosis
starts with an intellectual exam wusually the WAI'S, and nust
al so consi der adaptive functioning and onset before age 18 (PC2
V11/ 1965-67). The Kaufman and Stanford-Binet are also
accept abl e, although the Stanford-Binet has |imtations based on
age (PC2 V11/1968-69). Keyes agreed with Gamache that the Beta
is not a good instrunment for this purpose and should not be used
for individualized assessnment (PC2 V11/1970). Keyes testified
that, in a situation as that presented here, with three experts
needing to do separate eval uations, the best way to proceed is
just what was done, i.e., use different tests or share raw data

(PC2 V11/1975).
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Keyes’ testing reveal ed Floyd s verbal and perfornmance 1 Qs
were 75, with a full scale 1Q of 73 (PC2 V11/1986, 2010)
Accordi ng to Keyes, the second devi ati on bel ow t he mean woul d be
a score of 70, but there is a recognized margin of error that
extends the range for possible nmental retardation to 75 (PC2
V11/1995). While Floyd was testing, Keyes was surprised by the
skills Floyd displayed (PC2 V11/1987). He was concerned that
there was evidence of neurological deficit, and he noted a
report by a Dr. Crown concluding that Floyd may have brain
damage, although Keyes admtted he was not a neurol ogi st and
could not be nore specific about any damage that existed (PC2
V11/1987).

Keyes assessed Fl oyd’ s adapti ve functi oning by reviewi ng t he
background materials and adm nistering the Vineland test to
Fl oyd’s brother, Johnny (PC2 V11/1977-78, 1988-90). The
Vineland is designed to gather information about a subject’s
i ndi vi dual devel opment from birth through age 18, such as when
the subject began to speak and walk, in order to identify
significant inmpairnments (PC2 V11/2016). He also interviewed Ben
Boyki ns and Lela Richardson, famly friends, but did not feel
their information was very hel pful because it was anecdotal in
nature and much of it related to the famly rather than to Fl oyd

specifically (PC2 V11/1988, 2014-15, 2020). Keyes acknow edged
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that he had difficulty obtaining accurate information, but his
assessnent of Fl oyd’s adaptive skills “convinced” hi mthat Floyd
is mentally retarded (PC2 V11/1998, 2010).

Specifically, Keyes noted Johnny s menory that Floyd once
pi cked up his father’s bowl ing bag, but because the bag was not
zi pped, the ball fell out and hit Floyd s foot; Keyes felt this
was absent-m ndedness that showed Fl oyd was not adaptive (PC2
V11/1991). Keyes stated Fl oyd had trouble showi ng up at work on
time and would have been fired if his father had not owned the
| awn conpany (PC2 V11/1992). Keyes attenpted to get information
about Floyd s enploynment at a church, going by a house three
times, but could not get the information (PC2 V11/1992).7 He
not ed Fl oyd di d not have a bank account and needed his brother’s
help to get a driver’s license (PC2 V11/1992-93). Anot her
concern was Johnny’s recall of Floyd having burned his nmouth on
hot food a lot, which suggested to Keyes that Floyd did not
learn fromhis m stakes (PC2 V11/2017). According to Keyes, the
records reflected that Floyd needs help to do | aundry or prepare

meal s (PC2 V11/2017). Keyes did not believe the DOC records

'Rex Estelle testified at Floyd' s 1988 resentencing that
Fl oyd had been a good worker for about a year, then began having
difficulties which Estelle attributed to Floyd' s use of illegal
drugs (RS V6/854-64). Estelle’'s testinony was included in the
background materials provided to Keyes by defense counsel (PC2
V1/ 149-59).
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provi ded a good indication of adaptive skills, since they just
reveal ed that Floyd is able to do as he is told (PC2 V11/1997).

On cross exam nation, Keyes attributed the “A”s which Fl oyd
received to “social pronmotion” (PC2 V11/1008-09). Keyes
admtted that he was assum ng the teacher or teachers involved
just wanted to get rid of Floyd or accommodate his needs,
al t hough Keyes acknow edged t he teacher coul d have acconpli shed
this by giving Floyd a C or D rather than an A, Keyes had want ed
to speak with the teachers but did not (PC2 V11/2009, 2021).
Keyes offered his opinion that an injustice had occurred in this
case, because the jury did not know that Floyd was nmentally
retarded (PC2 V11/2012). He acknow edged that experts in his
prof ession, with the sane training and experience, may concl ude
that Floyd is not nmentally retarded, but he believed that his
di agnosis was better because he had devoted his career to
studying nmental retardation and the other doctors did not have
t he cl assroom experience that Keyes had accrued (PC2 V11/2018-
19).

Fol l owi ng t he evidentiary hearing, the parties filed witten
cl osing argunents, and the court entered a | engthy order denyi ng
Floyd’s clains of nental retardation (PC2 V12/2032-2132).
Thereafter, on Feb. 19-20, 2003, the court conducted another

evidentiary hearing on the issues remanded by this Court in
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Fl oyd’s prior appeal (PC2 SV3-SV4). Floyd’s original trial
counsel , Martin Mirry, was not avail able, but Fl oyd’ s
resentencing counsel, Robert Love, testified (PC2 SV3/304-86);
as did the prosecutor, Joe Episcopo (PC2 SV3/387-417); clinica
psychol ogi st Dr. Faye Sultan (PC2 SVv4/483); fanmly friends Lela
Ri chardson (PC2 SVv4/453-65) and Benjam n Boykins (PC2 SV4/ 466-
75) and sister Agnes Floyd (PC2 SVv4/476-482); and former CCRC
enpl oyees Stephen Kissinger, Theresa Wil sh, (Odalys Rojas, and
Panmel a | zakowi tz (PC2 SV3/417-41, 442-49; SV4/534-39, 539-44).
The State presented fornmer St. Petersburg detective Robert
Engel ke (PC2 SVv4/546-69), and Pinellas County crimnm nal defense
attorneys Martin Rice (PC2 Sv4/572-99) and Frank Louder back (PC2
Sv4/ 601- 32).

Robert Love was appointed to represent Floyd on Feb. 10,
1987, after the case had been remanded for resentencing (PC2
SV3/ 305). Love started practicing law in Pinellas County in
1979, and continued to accept court appointnments in capita
cases until July, 2002 (PC2 SV3/353, 366). He hired an
investigator to talk to defense w tnesses, gather information
and get subpoenas, and tried to locate Floyd s trial attorney,
Martin Murry, w thout success (PC2 SVv3/307, 309, 353). He had
the court file copied, talked to Floyd, and talked to other

attorneys that had handl ed capital cases (PC2 SV3/310-14). He
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recei ved discovery but it did not include police reports (PC2
SV3/ 314-15).

He prepared and found wi t nesses by tal king to Fl oyd and t he
famly (PC2 SV3/342). He specifically recalled speaking with
Fl oyd’ s nother, but was not as sure about the siblings; he was
aware that Floyd' s siblings had difficulties with the |aw (PC2
SV3/ 342, 346-47). He investigated Floyd's life up to the tine
of the murder; he talked with people about how Floyd did at
school, problens he had, his work history, his use of drugs and
al cohol, and the [ ack of parenting in the home (PC2 SV3/342-43).
He tal ked to Fl oyd about his general background and how he |ived
(PC2 SV3/343).

Love descri bed the penalty phase theme as showing Floyd to
be a good and responsi bl e person, relatively non-violent with a
solid work record (PC2 SV3/351). He spent time talking with
Floyd to develop the thene and talked to his wtnesses to
develop the theme in their testinmony (PC2 SV3/351-52). He knew
he could not retry the gquilt issue, but hoped to help save
Floyd’s life with lingering doubt (PC2 SV3/352). He tried to
i ncorporate innocence, but his focus was showi ng Floyd to be
sal vageabl e (PC2 SV3/353). He t hought the testinony from the
victim s daughter worked well within this theme (PC2 SV3/358-

59). He put on testinmony he thought would be beneficial (PC2
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SV3/ 346).

Love testified that he recalled neeting with Floyd at the
jail to discuss potential w tnesses and defense strategy (PC2
SV3/ 363). Despite multiple conversations with Floyd over the
year that Love worked on the case, it never occurred to himthat
Fl oyd was not understanding; nothing alerted himto any to the
need to explore Floyd' s intellect (PC2 SV3/365-66). Love noted
that the theme of retardation has beconme nuch nore prom nent in
recent years, and that it was very different in 1987 (PC2
SV3/ 366) . If it had conme to his attention that Floyd was
suffering from any kind of nental disability, he would have
pursued it, but he never suspected that Floyd was not
under st andi ng what he was sayi ng (PC2 SV3/382-83).

Love recalled Rex Estelle’'s testinony about Floyd s npod
swi ngs, but it did not raise concerns about having Fl oyd tested
for nmental mtigation; Love was aware that Floyd had marijuana
on him when he was arrested, and he had nmade coments about
drinking (PC2 SV3/344). This would not conpel himto have Fl oyd
eval uated by a drug expert at that time (PC2 SV3/345). Love and
Floyd had discussed his drug and alcohol use, but Love
considered this a two-edged sword in nmitigation as it could have
a negative inpact on a conservative Pinellas jury, especially

back at the time this was tried (PC2 SV3/368).
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Love acknow edged that he did not obtain Floyd s school
records, and was not aware that Floyd was allegedly illiterate
and could not wite letters (PC2 SV3/337). 1In fact, he recalled
i ssues about letters Floyd had witten to the victims daughter
and acknow edged the |l etters denpnstrated an ability to read and
wite (PC2 SV3/368, 372). He did not hire a mtigation
specialist or nmental health expert, and did not recall getting
hospital or prison records (PC2 SV3/340). Love stated that it
is a common practice today to hire nmental health experts and
investigators in every capital case, noting that tactics and t he
| aw have changed over tinme (PC2 SV3/ 345, 385).

Former Assi stant State Attorney Joe Epi scopo testified about
the standard discovery practices in the Sixth Circuit State
Attorney’s Ofice during the time that he prosecuted Floyd' s
case in 1984 (PC2 SVv3/388, 400-402). The office only provided
what was required under current |aw (PC2 SV3/402). Epi scopo
reviewed the docunments admtted as Def. Ex. 2 (PC2 AppV1l/ 716)
and identified them as notes generated by the state attorney
i nvestigation which would have been held prior to getting an
i ndi ctment (PC2 SV3/391, 395). They are summari zes, dictated
i mmedi ately, reflecting sworn statenents from the w tnesses
respondi ng to state attorney subpoenas (PC2 SV3/392). They were

consi dered work product and not provided to the defense in
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di scovery (PC2 SV3/394).

Fl oyd presented three witnesses to testify to mtigation
from his general character and background. Two of these
w tnesses, Lela Richardson and Benjam n Boykins, had testified
for the defense at Floyd resentencing, and primarily reaffirmed
their prior testinony (PC2 SV4/453-64; 466-75). The third
wi tness, Floyd' s younger sister Agnes, corroborated that their
not her was an al coholic that drank every day, although she tried
to be a good not her, and their father was a hard worker and good
provi der (PC2 SV4/476-78). Her dad sonetines hit her nother in
frustration over the nmother’s drinking (PC2 Sv4/479). At the
time of Floyd' s resentencing, she was in prison on a marijuana
conviction (PC2 Sv4/481).

The defense al so presented the testi nony of Dr. Faye Sultan,
a clinical psychologist from Charlotte, North Carolina (PC2
Sv4/ 483- 84) . Sultan exam ned Floyd at his postconviction
counsel’s request in 1994, assessing his overall functioning and
potential mtigation (PC2 SV4/496). She conducted two extensive
i nterviews, including psychol ogical testing, over a total of ten
hours in 1994 and nmet with Floyd again for about two hours in
2002 (PC2 SV4/497). She initially determ ned that Fl oyd was not
functioning within normal limts and that his thought processes

were sl ow (PC2 Sv4/498). She adm ni stered a nunber of different
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tests and concluded Floyd had a full scale IQ of 68 and was
functioning in the nmentally retarded range (PC2 SVv4/499-500).
She suggested to Floyd' s attorneys that neuropsychol ogi cal
testing mght reveal sone brain damage; she had “a clinical
hunch” that there was something else wong with Floyd s brain
than reduced intellect (PC2 Sv4/501). She reviewed vol unes of
background materials and concluded the nost significant was a
public school record indicating low I Q and a serious |earning
probl em (PC2 SV4/503-505). She also noted DOC records also
showing low I Q and di scussed the affect that Floyd s alcoholic
not her and hard working but occasionally violent father had on
the family (PC2 Sv4/511-19).

Sul tan concluded that in 1984 Floyd had been under an
extreme enotional disturbance or distress, based on having
suffered very serious depression for many years (PC2 SVv4/525).
I n her opinion, the testing conducted by a Dr. Crown and by Dr.
Merin indicated that Floyd had some organic brain damage (PC2
SV4/525-26). She believed that there were experts available in
1984 and 1988 that coul d have provided this sane testinmony (PC2
SV4/533) .

Following the evidentiary hearing, the court entered a
| engthy order denying all relief (PC2 AddV/641-661). Thi s

appeal foll owed.
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SUMVARY OF THE ARGUNMENT

| . The trial court properly denied Floyd' s claimthat the
State withheld excul patory, material evidence fromthe defense.
As the court bel ow found, there was no reasonabl e probability of
a different result had the chall enged i nfornmati on been provided
to the defense prior to trial.

1. Floyd s related claim of ineffective assistance of
guilt phase counsel is not sufficiently presented. In addition,
the conclusory claim that counsel should have obtained the
information alleged to have been inproperly withheld is w thout
merit. Counsel did not have access to this information, and
even if it had been developed, there is no reasonable
probability of a different result.

L1, The trial court properly denied Floyd s claim of
i neffective assi stance of counsel at his 1988 resentencing. The
court’s factual findings are supported by conpetent, substanti al
evi dence, and preclude relief on this issue.

V. The trial court properly denied Floyd s cl ai mof nent al
retardation. The <court’s findings are supported by the
evi dence, and no error has been denonstrated with regard to the
procedures and standards used to determne this issue at the
evi denti ary hearing.

V. The trial court properly denied Floyd’'s motion to
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di squalify Judge Luce from the postconviction proceedings.
Fl oyd’ s notion seeking disqualification was untinely and | egal |y
i nsufficient.

VI. The trial court properly denied Floyd’ s claimthat Ri ng

v. Arizona, 536 U.S. 584 (2002), rendered Florida s capital

sentencing procedures unconstitutional. This Court has
repeatedly rejected this claim and Floyd has offered no

reasonabl e basis for reconsideration of this issue.

ARGUMENT

| SSUE |
WHETHER THE TRI AL COURT ERRED | N DENYI NG
FLOYD S CLAIM THAT HE WAS DEPRIVED OF HI S
RIGHTS TO DUE PROCESS WHEN THE STATE
W THHELD EVI DENCE WHI CH WAS MATERI AL AND

EXCULPATORY | N NATURE AND/ OR PRESENTED FALSE
OR M SLEADI NG EVI DENCE.

Floyd' s first issue alleges the trial court erred in denying
his claim of prosecutorial m sconduct, including allegations

that the State violated Brady v. Maryland, 373 U. S. 83 (1963),

during the course of his prosecution. Specifically, Floyd
asserts that relief is warranted because the State failed to
di sclose 1) police reports suggesting there were other possible
suspects in the crinme; 2) police reports offering inconsistent
observations about the <crime scene; 3) state attorney
i nvestigation reports indicating possible inpeachnent evi dence;
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and 4) letters witten to the State by witness G egory Anderson
which allegedly could have been used to inpeach Anderson at
trial. Furthernore, Floyd claims for the first time in this

appeal that the State violated Gglio v. United States, 405 U. S.

150 (1972), and Napue v. lllinois, 360 U S. 264 (1959), by

failing to correct false testinony from Anderson regarding his
antici pated benefit for his testinony.

Fl oyd’s Brady all egations were subjected to an evidentiary
hearing below. The denial of his claiminvolves the application
of legal principles to the facts as found below, this Court nust
reviewthe factual findings for conpetent, substantial evi dence,
payi ng deference to the trial court’s findings, and revi ew of

the | egal conclusions is de novo. Stephens v. State, 748 So. 2d

1028 (Fla. 1999); Guzman v. State, 721 So. 2d 1155, 1159 (Fl a.

1998). As will be seen, the I ower court’s rulings involved the
proper application of Jlaw to factual findings which are
supported by the record, and Floyd is not entitled to any relief
on this issue.

A. Police Reports re: other suspects

Floyd’s first two Brady clains assert that nmaterial
excul patory information existed wthin undisclosed police
reports conmpiled during the investigation of Anne Anderson’s

murder. At the evidentiary hearing, Def. Ex. #1 was a conposite
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of 28 police reports generated at the time of the nurder and
i nvestigation (PC2 AddVvl/715).8 As a prelimnary matter, the
court below noted that, during the time of this investigation
and trial, the State Attorney’s Office engaged in a practice
called “MIlerizing,” routinely redacting police reports and
providing to the defense in discovery only those portions
containing verbatim statements of w tnesses as authorized by

Mller v. State, 360 So. 2d 46 (Fla. 2d DCA 1978) (PC2

AddV/ 654) .

Floyd initially identifies two police reports, both dated
January 19, 1984 and witten by Det. Gatchel, as containing
Brady information. Specifically, these reports relate that a
nei ghbor of the victims, Tina G enn-Avant, told Gatchel that
she had observed two white men enter the victims house in the
early afternoon on Monday, January 16. According to the
reports, G enn-Avant had seen the victi moutside her hone around

11: 00 that day, and then a couple of hours later® a car pulled

81n the record on appeal, neither the pages nor the reports
of this exhibit are individually nunbered. Reports within the
exhibit will be referred to by date and aut hor.

°d enn-Avant’s statenents about the timng of her
observations were vague. The first report relates that she
t hought the car arrived around 1:30 or 2:00, but the second
report states she thought it was 1:00 to 1:30, noting that she
saw the car was still there when she put her daughter down for
a nap about 1:00.
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up and two nmen got out and were let in the front door of the
victims house. Thirty mnutes to an hour |ater, she heard the
front door slam and saw the nmen going quickly to the car and
speedi ng away.

In denying relief on this claim the court bel ow assuned
that the defense did not have this information. However, the
court did not find it to be exculpatory or material:

Assum ng that at the tinme of the investigation,
Tina G enn-Avant was not discredited as a witness by
| aw enforcenent, ' CCRC-S has failed to show that the
State was obligated to disclose this information as
contained in Detective Gatchel’s suppl enmentary police
report.'® Carroll v. State, 815 So. 2d 601, 620 (Fla.
2002) (“the prosecution is not required to provide the
def endant all information regarding its investigatory
work on a particular case regardless of its relevancy
or materiality.”); Hoffman v. State, 800 So. 2d 174,
181 (Fla. 2001)(noting that the State does not have to

provide all of 1its investigatory information to
satisfy the requirenments of Brady; concl udi ng,

however, that a confession by another suspect nust be
di scl osed); Spaziano [v. State], 570 So. 2d [289] at
291 [Fla. 1991]. Mbreover, despite having known about
this witness and her statenment for nearly 10 years,
CCRC-S has failed to show that this information is
material or that it could “reasonably be taken to put
the whole case in such a different light as to
underm ne confidence in the verdict.” Way [v. State],
760 So. 2d [903] at 914 [Fla. 2000]; Rose v. State,
774 So. 2d 629, 634 (Fla. 2000)(expounding on the
final prong of a legally sufficient Brady claim.
Accordingly, this claimis denied.

12 When Detective Gatchel observed an extrenely | arge
obj ect under her t-shirt during his initial encounter
with her, she informed himthat she routinely carried
around a 7" butcher knife under her shirt at all tines
in her residence to protect her daughter and herself
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against intruders. |[See Supplenentary Report in
Def ense Exhibit 1].

13 Robert Engel ke, a fornmer detective for the St.

Pet ersburg Police Department, testified that he did

not recall any further investigation of Tina G enn-

Avant other than her initial statenment and the follow

up interview. [T: 292-293].

(PC2 AddV/ 656) .

Fl oyd has not identified any error in the | egal standards
or anal ysis applied below, he sinply disagrees with the ultinmate
concl usion rendered by the trial judge. However, a review of
the record clearly denonstrates that the trial judge’s rejection
of this claim was proper. There has been no show ng that the
two nen observed by denn-Avant had any connection wth
Anderson’s murder, only specul ati on provided by the fact that
they were in the area on the day of the nurder. Such
specul ation is legally insufficient to conpel Brady relief, and

this Court has upheld the denial of relief in simlar claims.

Carroll v. State, 815 So. 2d 601 (Fla. 2002); Spaziano v. State,

570 So. 2d 289, 291 (Fla. 1990).
Even assunmi ng that G enn-Avant was telling the truth, and

was correctly renmenmbering the day and t he events she descri bed, 1°

19The police report account of the interview with d enn-
Avant sounds skeptical of her statenents. For exanple, Det.
Gat chel rel ated:

She further indicated while she was standing with her

dog out underneath the north awni ng, carport area of

her residence, she advised the nei ghbor was very qui et
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all of the other evidence in this case refutes any suggestion
that the nen she saw were involved in the nurder. According to
both reports, G enn-Avant advised Det. Gatchel that the men she
saw get let into the house left very quickly through the front
door. However, it is undisputed that both the front door and
the front door screen were bolted frominside the house, and the
unl ocked back door was the point of exit. |In addition, G enn-
Avant’s vague and uncertain tine franmes are at odds with the
ot her evidence. For exanple, d enn-Avant believed that she had
seen the victim outside at about 11:00 that norning, but other
wi t nesses placed the victimat church fromabout 9:45 to 11: 30,

and al t hough she thought the two nen were there around 1:00 to

and she could hear a | ot of things going on inside the
resi dence of the victimdescribing themas “scranbling

noi ses.” Asking to define her description she stated
“Il'i ke I ooking through things.” Further stating “like
in the kitchen.” Asking her to explain how she could

hear noi ses of people looking thru things frominside

t he neighbor’s residence she again just indicated it

was very quiet while standing under the car area and

it sounded |ike people were going thru drawers and

ot her things inside the house.
(1/19/84, Det. Gatchel, p.2). Gatchel also noted that G enn-
Avant carried “an extrenely | arge hol ster type obj ect under her
red t-shirt” and when asked about it, she pulled up her shirt,
di splaying “a large holstered ‘buck type’ kni fe having
approximately 6-7 inch handle and extrenely |arge blade.” She
expl ai ned that she carried the knife at all tinmes around her
residence to protect herself and her daughter from intruders.
When Gatchel nmet with A enn-Avant at the police station, he had
the knife tested presunptively for blood, with negative results.
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2:00, the victim cashed a check at her bank at 1:47 so the
murder was clearly after that tine. Finally, her account cannot
explain the Negroid hair fragnments and nmotorcycle tire track
found at the crinme scene or Floyd s inability to provide a
reasonabl e expl anati on of how he obtained the stolen checkbook
and bl oody sock.

Thus, the court bel ow properly concluded that Q@ enn-Avant’s
undi scl osed account of having seen two nmen was not materia
information to which the defendant was entitled under Brady.
Fl oyd has failed to denonstrate any error in the court’s | egal
or factual analysis, and this Court nust deny relief on this
i Ssue.

B. Police Reports re: crine scene

Fl oyd also asserts that the undisclosed police reports
cont ai ned excul patory i nformati on based on di screpanci es bet ween
crime scene descriptions offered in the various reports. Floyd
identifies three aspects of the crinme scene in particular: the
victimwas found | aying on a fully made bed; the bottom shelf of
t he ni ght stand appeared to have had sonet hing taken fromit; and
i nconsi stent notations about which wi ndow in the bedroom showed
fresh pry marks. As the court bel ow determ ned, none of these
comments, individually, collectively, or cunmul atively with other

all egedly undisclosed information, denponstrate any Brady
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violation in this case.

Fl oyd has failed to establish that the undi scl osed coments
were excul patory or material. He clainms that the fact that the
victims body was on top of a nade bed calls into question the
credibility of the scientific evidence about Negroid hair
fragments found on the sheet and bedspread. However, his
apparent speculation that the hairs nust have been inside the
bed before the victimwas attacked is contrary to conmmon sense
and insufficient to denonstrate excul pability or materiality.
Not hing in any report provides any reasonable basis to believe
that the unknown hairs were |ocated “inside” the nade bed, as
presunmed by Floyd (Appellant’s Initial Brief, p. 51).1%1

Simlarly, Floyd s concernw th Det. Engel ke’ s conment about
sonet hi ng appearing to have been noved fromthe bottomshel f of
the nightstand can hardly be excul patory. According to Floyd,
the fact that he was only shown to have stol en a checkbook neans
that suspicion that sonething else my have been taken is
excul pat ory. The victim s daughter was not able to recal
anything that may have been taken from the nightstand. Mor e

i mportantly, however, even if sonmething were known to be

“The June 14, 1984 police report by Det. Crotty noted that
the FDLE anal yst related “concerning the sheet and the white
bedspread in the victinms bedroom - he was able to | ocate sone
negro body hair fragments.”
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m ssing, this informati on does not exonerate Floyd. He was not
arrested comng out of the house, but had two days to use or
di spose of anything he may have taken from the house. It is
clear that things were taken fromthe scene and never recovered,
as the nurder weapon itself was never located in this case.
However, the failure to affirmatively link a weapon to Floyd
does not excul pate himjust as the failure to establish whether
or not sonething else was taken that could be linked to Floyd
does not exonerate him

The same is true with regard to the various statenents
descri bing pry marks and fresh pry marks on the interior bedroom
w ndow. Fl oyd has offered no expl anati on as to how any possi bl e
conflicts in the report descriptions could have been used for
any purpose by the defense. There is no dispute that there were
in fact fresh pry marks observed, and whether the marks were on
the north wall w ndow or the west wall w ndow does not seem as
if it could possibly make any difference at trial. Even if
def ense counsel could have tried to use Engelke's report to
i nproperly inmpeach himon a collateral matter, this information
cannot be deened excul patory or materi al

The court below addressed the allegations regarding the
crime scene investigation in its cunulative error analysis:

CCRC-S s recitation of other allegedly undi scl osed
material, as listed in its witten closing argunent,
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is an attenpt to inmperm ssibly expand this claim and
convince this court that the “cunul ative i npact of all
of this undisclosed evidence” nerits a newtrial. The
court acknowl edges that the cunulative effect of
undi scl osed evi dence nmust be considered. Wy, 760 So.
2d at 913. Here, however, the cunul ative effect is
far from such that it affected confidence in the
verdict. Moreover, the court has reviewed the
additional allegedly undisclosed evidence (e.g.,
O ficer Osen’s handwitten report, O ficer New and’ s
suppl enmentary report) and finds the subject matter of
t hese police reports to be immterial, such that CCRC-
S has not shown that the nondisclosure of these
reports underm nes confidence in the outcone of either
the guilt phase or the resentencing proceeding. In
fact, the details in these reports, such as Oficer
O sen’s hand-drawn diagram of the victims bedroom
were di scoverable by either Murry or Love. [T: 289-
290] .

14 Pursuant to the Florida Suprene Court’s directive,

this court afforded CCRC-S a hearing on the Brady

claims. At the hearing, CCRC-S, aside from exam ning

Love as to whet her he received certain police reports,

failed to adduce any probative evidence establishing

a Brady violation, as the record fromthe evidentiary

hearing will reflect.
(PC2 AddV/ 660) .

Once again, Floyd has failed to identify any error in the
| ower court’s l|legal or factual analysis. In light of the
i nsignificance of any possible discrepancies in the crinme scene
descriptions provided in the various police reports, no serious
Brady claim is presented on these facts. The court bel ow
properly rejected this argunent, and no relief is conpelled.

C. State Attorney Investigation Reports

Fl oyd next discusses the existence of several docunents
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conpiled by the State Attorney’s O fice describing the pretri al
i nvestigation. Specifically, he identifies *“green sheet
reports” that represent attorney work product regarding the
i nvestigation. He asserts that prosecutor Joe Episcopo’ s notes
of comments fromthe victims daughter acknow edgi ng that the
victims house had been painted in fall or winter of 1983 by a
white male, and from Floyd’s girlfriend indicating her belief
that Huie Byrd rather than Floyd commtted the nmurder, along
with information that Byrd showed deception on a polygraph
exam nati on, amounted to excul patory, material information to be
di scl osed under Brady.

Once again, Floyd has failed to denonstrate any error in the
deni al of his claim The victim s daughter’s statenent that the
house had been painted is insignificant. It was well known at
trial that the house had been recently painted; evidence
established that the wndows had been painted shut,
denonstrating the need for the pry marks. The details that the
pai nting had been done in 1983 by a white male add nothing -
they do not incrinm nate anyone else in the murder, and do not
exonerate Floyd, and therefore cannot neet the excul patory prong
of Brady.

Simlarly, Floyd's girlfriend s subjective belief to the

police that Fl oyd was not the “type of person” that would commt
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mur der and she woul d suspect Huie Byrd before Fl oyd cannot neet

Brady standards for several reasons. First of all, since it was
his girlfriend’ s personal feeling, it was obviously readily

avail able to the defense. See Occhicone v. State, 768 So. 2d

1037, 1042 (Fla. 2000). In addition, such feelings are not
rel evant and coul d not have been used by the defense at trial.
Def ense counsel Love did not consider this information
significant (PC2 SV3/328).

As to the related allegation that Byrd provi ded answers on
a pol ygraph exam nation that indicated sone deception, the court
bel ow properly found that defense counsel Miurry was well aware
of these results.

In denying relief on this claim the court bel ow stat ed:

(b) Next, CCRC-S argues that the State failed to
di scl ose evidence that Huie Byrd, the man who was with
the defendant when he was arrested at the bank,
provi ded deceptive responses on his polygraph. This
cl ai m was not devel oped at the evidentiary hearing or
in CCRC-S's written closing argunent. The court finds
that the State’'s witten closing argunent succinctly
states the reasons this claimnust be denied. First,
CCRC-S has failed to show that Murry did not know of
this fact or that Love did not know of this fact.
This much is required under the first prong of a
successful Brady claim Occhicone v. State, 768 So.
2d 1037, 1042 (Fla. 2002)[sic]("“a Brady claim cannot
stand if a defendant knew of the evidence allegedly
wi t hheld or had possession of it, sinply because the
evi dence cannot then be found to have been withheld
fromthe defendant.”). The record reflects that Mirry
took Detective Donald C. Crotty’ s deposition, during
whi ch Detective Crotty stated:
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Crotty: He [Byrd] was later given a
pol ygr aph exam by Det ective
Fl eeger (sic), which showed little
signs of deception. | talked to
hi m again, he remained with that
story that he didn’t know anyt hi ng
about the hom cide or the checks.

Murry: Ckay. Was the deception in the
know edge area or do you know?

Crotty: | don’t know, it just showed sone
decepti on.

[ Exhi bit 2: Deposition of Donald C. Crotty].

Thus, Murry knew about the deception. Moreover,
as evidenced by this deposition, Murry was in fact
provided with discovery and certain police reports.
Addi tionally, duri ng this deposition, Mur ry
exenplified his know edge that the di scovery practice
at the tinme limted his access to certain informtion.
The deposition transcript even reflects cooperation
between Murry and the prosecutor concerning police
reports.

Aside from Murry, Love testified that he copied
the court file in preparation for the resentencing
proceedi ng, which would have included Detective
Crotty’s deposition. [T: 25-26]. In sum given the
foregoing, CCRC-S is unable to showthat the defendant
was prejudiced by the nondisclosure of Detective
Pflieger’s police report, which contained information
to the same effect. Detective Pflieger’s report,
dated February 6, 1984, is also included wthin
Def ense Exhibit 1.

Finally, this claimnust also be denied because
CCRC-S has failed to show that Byrd' s deception could
have been wused during the guilt phase or the
resentenci ng phase for i npeachnent purposes. Jones v.
State, 709 So. 2d 512, 519 (Fla. 1998)(“If the
evidence could not have been properly admtted at
trial or would not be adm ssible on retrial, there is
no reasonabl e probability that the outcone of Jones’
trial would have been different if the evidence had
been provided to the defense.”); Walsh v. State, 418
So. 2d 1000, 1002 (Fla. 1982)(“Pol ygraph evidence is
inadm ssible in an adversary proceeding in this
state.”).
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(PC2 AddV/ 656-58).

Fl oyd di sputes the trial court’s reasoning as unsupported
by the record, citing the testinony of resentencing counsel Love
that he did not think any deception could be considered m nor
and that he did not have this information and woul d have |iked
to pursue it. Such testinony is neither binding nor dispositive
on the trial court, and where, as here, contrary evidence is
submtted, the factual dispute is not an issue for this Court to
resol ve.

The trial court’s recitation of defense counsel obtaining
this information in Det. Crotty’s deposition, especially in
conjunction with counsel Love' s testinony that he had indeed
read this deposition prior to the resentencing but did not
believe it to be anything inportant at that time, is clearly
sufficient to support the | ower court’s findings. |In addition,
Fl oyd has never offered any explanation as to how this
information could have been pursued further or used at trial.
As noted below, any deception could not have been used as
i npeachment or otherwise admtted at trial. Sinmply relying on
the testinony of a defense attorney that he would have liked to
have been provided with information is insufficient to establish
a Brady violation, particularly when contrary evidence was

presented and accepted by the trial court.
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The facts of this case clearly establish that there was no
information included in the state attorney i nvestigative records
whi ch was required to be disclosed to the defense under Brady.
The trial court properly denied relief on this claim and Fl oyd
has offered no reasonable basis to disturb that ruling.

D. Gregory Anderson Letters

Fl oyd’ s final Brady all egation concerns two letters witten
by state witness Gregory Anderson to Detective Pfleiger and
Assi stant State Attorney Joe Episcopo. According to Floyd
these letters could have been used to inpeach Anderson and
establish that he was desperate to enter into a deal with the
State for his testinony. However, the court below properly
concluded that these letters were not material under Brady.

The court below concluded that the letters had not been
di sclosed to counsel and that they were excul patory in nature
because they coul d have been used to i npeach Anderson; however,
they were not material because Anderson was effectively cross
exam ned and di scredited by another letter he had witten to his
judge, showing he was a snitch and had received favorable
treatment in other cases. In denying relief, the court stated:

(c) Finally, CCRC-S asserts that the State fail ed

to disclose certain evidence (i.e., letters wittento

Prosecutor Joe Episcopo and Detective Ral ph Pflieger)

t hat coul d have been used to i npeach Gregory Anderson.

Gregory Anderson was an inmate at the Pinellas County

Jail in January 1984 who resided in a cell and |ater
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in the sanme pod with the defendant. The undi scl osed
letters conmprise Defense Exhibit 3.
The court finds that these letters were not

di scl osed. Moreover, the court finds that these
letters did, in fact, possess exculpatory and/or
i npeachnent value to the defense. However, as

expl ai ned below, the court finds that the third prong
of a Brady violation has not been established.

During his deposition testinony, Anderson stated
t hat he contacted Detective Pflieger hinself to report
t he defendant’s confession. [Exhibit 3: Deposition].
Al though his testinony indicated that he phoned
Detective Pflieger, as opposed to witing a letter,
Murry nevertheless heard that it was Anderson who
first reached out to | aw enforcenent.

During the guilt phase, Anderson testified that
t he def endant confessed to the nmurder, stating that he
“stabbed the white bitch.” [R1l: 731-732]. Anderson
t hen expl ai ned, on direct, that he contacted Detective
Pflieger hinself to report the defendant’s confession.
[R1: 733]. Anderson also explained that the
def endant, after discovering that Anderson reported
his confession to the authorities, accused him of

being a “snitch.” Anderson then offered the jury his
definition of “snitch,” after which he testified that
he did not lie to the authorities concerning the

def endant’ s confession. [Rl: 735].

During a |lengthy cross-exam nation, Mirry aptly
denonstrated to the jury that Anderson had lied to | aw
enforcenment by using different aliases in the past.
[Rl: 741-742]. Murry also elicited testinmony from
Ander son i ndi cating he lied about hi s
ori gi n/ whereabouts to |law enforcenment on a previous
occasion. [Rl: 742]. Additionally, Murry brought out
on cross-exam nation that Anderson harbored a certain
ani mus toward black people. [R1: 742]. Murry then
i npeached Anderson with prior inconsistent statenents.
[R1: 747]. Subsequently, Mirry proceeded to quite
effectively discredit Anderson by questioning him
concerning his letter witing to Judge Wl ker (the
judge assigned to Anderson’s crininal cases at the
time), his prior involvenent as a “snitch” in other
cases, and his apparent favorable treatnent in prior
cases. [R1: 750-784]. On his first recross, Mirry
accused Anderson of wusing derogatory |anguage (i.e.,
white bitch), and inputing the use of such | anguage to
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the defendant, in an effort to inflame the
predom nantly white jury to find that he, Anderson
was telling the truth concerning the defendant’s
confession. [R1l: 794].

At the resent enci ng proceedi ng, Andersontestified
that the defendant confessed to him that he had
“broken into this lady s house, and she came back in

and scare him and he killed her.” [R2: 780-805].
On cross-exam nation, Love intinmated that Anderson, a
“snitch,” was planted by the State. In response,

Anderson testified: “He didn’t have ne in there as no
ki nd of planned snitch, if that’s what you’'re driving
at . He said if | had heard something, to let him
know. ” [R2: 798]. Love also inquired about
Anderson’s letter witing to the trial judge, which
|l etters contained statenents that Anderson would “do
anything to get out of jail,” which statenents were
simlar to those contained in Anderson’s letters to
Prosecutor Joe Episcopo and Detective Ral ph Pflieger.
The entirety of this testinmony, conbined with the
detail s of Anderson’s extensive prior crimnal record,
was heard by the jury.

As such, this court concludes that CCRC-S has
failed to show sufficient prejudice with respect to
either the guilt phase or the resentenci ng proceedi ng,
such that the letters were material or could
“reasonably be taken to put the whole case in such a
different light as to underm ne confidence in the
verdict.” Wy, 760 So. 2d at 914. The jury already
heard t hat Anderson was a “snitch” who quite possibly
fabricated the defendant’s confession in order to
curry favor with | aw enforcenent. As an aside, to the
extent that such has been intimated, the court finds
t hat CCRC-S has not adduced any evidence to establish
a Massiah or Henry violation. Massiah v. United
States, 377 U.S. 201, 206 (1964); United States v.
Henry, 477 U.S. 264 (1980). That is, there has been
absolutely no evidence presented to suggest that the
State actively participated in a schenme to plant
Anderson as an informant in order to “deliberately
elicit” the defendant’s confession, such that the
defendant’s Sixth Amendnment right to counsel was
vi ol at ed.

(PC2 AddV/ 658- 60) .
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Fl oyd now asserts that the court’s finding of immteriality
overlooks the fact that courts have presumably relied on
Anderson’s testinmony to sustain his conviction. However, the
fact that a witness was inpeached does not nean that his
testi mony nust be disregarded. Even if Anderson’s testinony is
di sregarded here, confidence in the verdict has not been
under m ned. In light of the strong evidence of Floyd' s guilt
conpletely untarnished in postconviction, there is no reason to
| ose confidence in the result of Floyd's trial.

Floyd clainms that the State intentionally conceal ed a plan
to reward Anderson once he had testified (Appellant’s Initial
Brief, p. 56). In a footnote, he clainms Anderson’s letters
provide “hints of accuracy” to support a claim that U.S. v.
Henry, 447 U. S. 264 (1980), was violated by inproper contact
bet ween Anderson and | aw enforcenment. Not only is the record in
this case conpletely devoid of any evidence supporting a Henry
violation, the court bel ow specifically rejected such a claim
“to the extent that such has been intimted” (PC2 AddV/ 660).

Floyd’s reliance on the testinony of resentencing counsel
Robert Love as to the perceived inportance of these letters in
postconviction is msplaced. Once again, proof of a Brady
violation requires nore than a showing that prior defense

counsel would have |liked to have had further infornation. The
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facts of this case fail to denonstrate any Brady viol ation, and
the court below properly denied relief on this claim

Fl oyd al so asserts the need to consider all wundisclosed
i nformation cunmul atively, and cunul atively with other clains of
constitutional error. However, he fails to acknow edge that the
court below conducted a cunulative analysis and correctly
determ ned that no relief was warranted (PC2 AddV/ 660).

Fl oyd remar ks that Brady information does not have to be
withheld in adm ssible form but he fails to acknow edge that it
must at least lead to sonmething beneficial for the defense.
Because none of the alleged Brady information in this case could
have been used to lead to a different result, this Court nust
uphold the trial court’s denial of relief.

E. Fal se and/or M sl eadi ng Evi dence

As a final subissue in this claim Floyd asserts that the

State also violated Gglio v. United States and Napue V.
IlIlinois at trial, by allegedly presenting and failing to
correct “fal se and/or m sl eading testinony” fromw t ness G egory
Anderson. However, this claimis procedurally barred, as it was
never presented to the court below for consideration. Since
this issue was not included in Floyd s postconviction notion or
otherwi se argued to the court below, it is not subject to

consideration in this appeal. See Shere v. State, 742 So. 2d
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215, 219, n. 9 (Fla. 1999); Doyle v. State, 526 So. 2d 909, 911
(Fla. 1988).

Even if this subissue is considered, Floyd has failed to
denonstrate that he is entitled to any relief. In order to
establish a Gglio violation, a defendant nust show. (1) the
testinmony given was false; (2) the prosecutor knew the testinony

was false; and (3) the statenment was material. Guzman v. State,

29 Fla. L. Wekly S99, S101 (Fla. March 4, 2004); Ventura V.

State, 794 So. 2d 553, 562 (Fla. 2001). |In this case, Floyd has
identified the allegedly false testinony as Gregory Anderson’s
statement that he did not know if he would receive any
consideration for his testinony against Floyd; that he had
nerely been told that his testinmny would not hurt him and he
only canme forward with information about Floyd' s statenents
because he did not believe in killing people. However, Fl oyd
has failed to show that this testinony was false or materi al .
Fl oyd asserts that the falsity of Anderson’s testinony is
denonstrated by the fact that Anderson had witten a letter to
the prosecutor on March 8, 1984, inquiring about getting a
charge reduced. This letter is not inconsistent with Anderson’s
trial testinony. The fact that an inmate is seeking to
negotiate a deal with the State for testinmony in another case

does not nean that the State has offered a deal to the i nmate.
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Anderson’s testinony that he “did not know about consideration
is actually corroborated by his letter, which indicated that
Ander son hoped for a deal in exchange for his testinony.

The record fails to support Floyd' s claimas to the all eged
falsity of Anderson’s testinmony. Floyd s brief does not offer
any record evidence that Anderson had secured a deal fromthe
State in exchange for his testinony at Floyd’ s trial. To the
contrary, no such deal existed, despite Anderson’s desire for
one.

Al t hough the court bel owdi d not assess this i ssue under the
nore defense-friendly materiality standard applicable to Gglio

clainms, see Guzman, 29 Fla. L. Wekly at S101, it is clear that

this standard woul d not be net on the facts of this case. Under
Gglio, false evidence is material “if there is any reasonabl e
i keli hood that the false testinony could have affected the

judgnment of the jury.” United States v. Agurs, 427 U. S. 97, 103

(1976). In this case, Floyd offers three letters witten by
Anderson for inpeachnment purposes. Even if the letter could
have been used to suggest his testinony was fal se, Anderson was
i npeached by a simlar letter at trial. The court below
revi ewed Anderson’s testinony inits totality in concluding that
these letters were not mat eri al for Brady purposes.

Specifically, the court acknow edged that Anderson was cross
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exam ned and inpeached from a letter very simlar to these
letters that he had witten to his trial judge. Since the
letters to the prosecutor and the detective do not add anythi ng
to the information which both defense attorneys used to inpeach
Anderson at the trial and at resentencing, they do not establish
t hat Anderson’s testinony violated G glio or inmproperly affected
the verdict.

According to Floyd, Anderson’s letters also denonstrate
fal se statements provided by Det. Pfleiger and Det. Crotty. He
claims that Pfleiger lied by stating that Anderson had only
contacted him one tine between Jan. 18 and Feb. 13, 1984, by
calling himon the tel ephone on Feb. 10, 1984. 1In a footnote,
Fl oyd states, “Of course, this was false,” because Floyd wote
a letter to Pfleiger. However, the letter is undated and there
was no testinony to indicate when it was witten, so the nere
exi stence of the letter hardly denonstrates that Pfleiger’s
comment about his only contact with Anderson before Feb. 13 to
be fal se.

Fl oyd alleges that Det. Crotty testified falsely when he
stated in deposition that a nei ghborhood canvass only turned up
informati on about a black male having been seen in the area.
Apparently Floyd believes that Crotty's failure to detail every

pi ece of information garnered by every officer in the canvass
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ampunted to false and/or nisleading testinony which the
prosecut or shoul d have corrected. This claimfails for severa
reasons. First of all, it does not appear that this statenent
in Det. Crotty’s deposition has ever been all eged as a basis for
any kind of relief prior to the filing of Floyd s initial
appellate brief. Thus, the claimis barred.

I n addition, a responsive answer to a vague question in a
di scovery deposition does not inplicate Gglio. Rather, Gglio

i nvol ves a prosecutor’s knowi ng presentation at trial of false

testi nony agai nst the defendant. See G glio, 405 U. S. at 154-

55; see also U.S. v. Bagley, 473 US. 667, at 682 (1985)

(expl aining that the defense-friendly standard of materiality is
justified because the knowi ng use of perjured testinony invol ves
prosecutorial m sconduct and “a corruption of the truth-seeking
function of the trial process”) (citing Agurs, 427 U.S. at 104).
A di scovery deposition conducted by the defense is not testinony
agai nst the defendant but is a quest for information so that
counsel my prepare for trial. Fl oyd has not cited any
authority for applying Gglio to statements nade during the
course of a pretrial deposition.

Further, there has been no showing that Det. Crotty’s
statement was in fact a lie, was known to be a lie, or could

have been material to the defense. In the deposition, Crotty
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was asked about the crinme scene, and then whether “you guys did
a house-to-house in the neighborhood,” to which Crotty responded
that the wuniformed officers were doing that prior to the
detectives’ arrival (DA V2/415; PC2 AddV/726). Counsel then
asked, “Did anything immediately pop to light that would
i ndi cate who was about in the nei ghborhood?” Crotty responded,
“1 believe the next day some information was devel oped that
there was a black nmale seen through the neighborhood by
i nvestigations done through other detectives. None of this
proved out any farther than that.” Floyd has not denonstrated
that Crotty’ s statenent was a lie. He has not even suggested a
nore appropriate answer, or any comment that he believes Gglio
conpel l ed the prosecutor to nake.

In addition, as previously explained, the undisclosed
information that a nei ghbor believed she had seen two white nen

around the victims house on the day of the nurder was not

material for Brady purposes. On these facts, no Gglio
viol ation can be discerned. No relief is warranted on this
i ssue.
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| SSUE 11
WHETHER THE TRI AL COURT ERRED | N DENYI NG
FLOYD S CLAIM THAT HE WAS DEPRIVED OF HI S
RI GHT TO EFFECTI VE ASSI STANCE OF COUNSEL AT
THE GUI LT PHASE OF HI S CAPI TAL TRI AL.

Fl oyd’ s next issue alleges the trial court erred in denying
his claim of ineffective assistance of counsel at the guilt
phase of his trial. Floyd does not present any new all egati ons
with this issue, he nerely asserts that, should this Court
reject his Brady claimbased on a finding that defense counsel
could have secured this information, his attorney was
constitutionally ineffective. Such a boilerplate argunment,
absent any neaningful discussion or analysis of the facts
i nvol ved, does not offer any reasonable basis for the granting
of relief. This Court should find that this claim is not

adequately presented and deny it as facially insufficient. See

Duest v. Dugger, 555 So. 2d 849, 852 (Fla. 1990) (bare reference

to argunment made below is insufficient to preserve an issue for
review, and claimwl|l be deened waived where a brief fails to
support argunments to support the claim.

In addition, even if the claimis considered, no relief is
war r ant ed. Clainms of ineffective assistance of counsel are

controlled by the standards set forth in Strickland v.

Washi ngton, 466 U.S. 668 (1984), which requires a defendant to
show that (1) counsel’s performance was deficient and fell bel ow
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the standard for reasonably conpetent counsel and (2) the
deficiency affected the outconme of the proceedings. No
deficient performance or prejudice can be seen on these facts.
The court below did not reject Floyd s Brady claim due to a
finding that defense counsel had this information avail able.
Rat her, the court assumed, as the State conceded, that the
police reports and state attorney notes had not been provided to
the defense.?? Counsel cannot be deenmed constitutionally
deficient for failing to follow up on infornmation which counsel
never received.

In addition, Floyd clearly cannot neet his burden of
establishing prejudice. As the court bel ow properly concl uded,
the information which Floyd asserts should have been discl osed
under Brady was not material for Brady purposes. The prejudice
anal ysis for a claimof ineffective assistance of counsel is the
sane as the materiality analysis required for a Brady claim
i.e., the defendant nust show a reasonable probability of a
different result had he been represented by conpetent counsel.

Guzman, 29 Fla. L. Wekly at S101. Since Floyd failed to

2t is true that the court noted defense counsel did have
the information about Byrd having shown some deception on his
pol ygraph exam nation (PC2 AddV1l/ 657-658); however, Floyd fails
to identify any acts or om ssions by counsel with regard to this
knowl edge whi ch rendered counsel’s performance constitutionally
deficient.
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establish materiality when this informati on was anal yzed under
Brady, these facts cannot support a finding of prejudice under

Strickl and.

It should be noted that this Court rejected a substantially
simlar claimin Floyd s |ast appeal. FIl oyd had presented a
claim of ineffective assistance of counsel with regard to his
postconviction claim of prosecutorial msconduct, prem sed on
counsel’s failure to object. This Court held the claim of
prosecutori al m sconduct to be procedurally barred, but
addressed and rejected the related claimof ineffective counsel.
Fl oyd, 808 So. 2d at 182, n. 9,10. Simlarly, the claim of
ineffective assistance of counsel offered in this issue is
legally and factually insufficient, and therefore relief nust be

deni ed.

ISSUE 111
WHETHER FLOYD RECEI VED | NEFFECTI VE
ASSI STANCE OF COUNSEL AT THE PENALTY PHASE
OF HI S CAPI TAL TRI AL.
Fl oyd’s next issue alleges that he received ineffective
assi stance of counsel at his 1988 resentencing. An evidentiary
hearing was held on this claimbelow. This Court defers to the

trial court’s factual findings; |egal conclusions are revi ewed

de novo. Stephens, 748 So. 2d at 1032-34; Guzman, 721 So. 2d at
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1159. As will be seen, the lower court’s rulings involved the
proper application of Jlaw to factual findings which are
supported by the record, and Floyd is not entitled to any relief
on this issue.

As previously noted, the test set forth in Strickland

requires a defendant to show that (1) counsel’s performnce was
deficient and fell below the standard for reasonably conpetent
counsel and (2) the deficiency affected the outcome of the
proceedi ngs. The first prong of this test requires a defendant
to establish that counsel’s acts or om ssions fell outside the
wi de range of professionally conpetent assistance, in that
counsel’s errors were “so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant by the

Si xth Anmendnment.” 466 U.S. at 687, 690; Valle v. State, 705 So.

2d 1331, 1333 (Fla. 1997); Rose v. State, 675 So. 2d 567, 569

(Fla. 1996). The second prong requires a showing that the
“errors were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable,” and thus there is a
reasonabl e probability that, but for counsel’s errors, the
result of the proceedings would have been different.

Strickland, 466 U. S. at 687, 695; Valle, 705 So. 2d at 1333;

Rose, 675 So. 2d at 569.

Proper analysis of this claim requires that courts mnake
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every effort to elimnate the distorting effects of hindsight by
evaluating the performance from counsel’s perspective at the
time, and to indulge a strong presunption that counsel rendered
adequat e assistance and made all significant decisions in the
exerci se of reasonabl e professional judgnment; the burden is on

t he defendant to show ot herw se. Strickland, 466 U. S. at 689.

Fl oyd asserts that his attorney was constitutionally
deficient at his resentencing by failing to adequately
investigate the case before devel oping his penalty thenme that
Floyd was a good, responsible, and non-violent person. He
all eges ineffectiveness in voir dire by counsel’s failure to
object to the State’'s use of a perenptory challenge and to
request additional perenptory chall enges for the defense. These
al l egati ons do not conpel the granting of any relief.

A. | nvestigation of Mtigation

Floyd s claimthat his resentencing attorney, Robert Love,
did not conduct an adequate investigation before settling on a
def ense theory to portray Floyd as a hard working, non-violent
person is without nerit. Initially, it bears noting that Floyd
does not suggest an alternative theory that could or would have
been sel ect ed had additi onal investigation been undertaken. The
evi dence which Floyd submts should have been presented is al

consistent with, and to an extent cunul ative to, the evidence
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Love presented at the resentencing.
In denying relief on this issue, the court bel ow stated:

The second penalty phase/resentenci ng proceedi ng
commenced after t he under si gned judge deni ed
approximately twenty-two pretrial nmotions filed by
Love, including a request for additional perenptories
and several notions in |imne concerning wtness
testinony. [R2: 543]. A review of the entire
proceedi ng reflects that Love presented testi nony from
seven different wtnesses - Eula WIIliams, Rex
Estell e, Thomas Snell, Lela Richardson, Pinky Floyd,
Ben Boykins, and Ann Shirley Anderson, the victins
daughter. A review of their testinony reveals that
Love presented a nultifaceted picture of mtigation.
In particular, Love presented the defendant as a
responsi bl e, nonvi ol ent person who was a hard worker
(i.e., worked at the church). [R2: 855, 902-903]. He
elicited testinony concerning the defendant’ s troubl ed
youth, and the fact that his nother was a serious
al cohol i c. [R2: 905]. He &elicited testinony
concerning the defendant’s father, and how difficult
his death proved to be for the defendant. [R2: 906].
Rex Estelle testified that the defendant may have
turned to drugs and al cohol after his father’s death.

[ R2: 859] . Thomas  Snel |, who was then a
conmmuni cations officer for the St. Petersburg Police
Depart ment, testified that the defendant was

dependabl e, responsible, diligent, even-tenpered, and
t hat he becanme “the man of the house” when his father
died. [R2: 873-874].

At the evidentiary hearing conducted February 19-
20, 2003, Love testified that he prepared for the
penalty phase by speaking wth other experienced
attorneys in the community, including Tom McCoun, who
was [sic] |ater became a nagistrate judge in the U S.
District Court, Mddle District of Florida, Tanpa.
[T: 24; 83-84]. He testified that he attenpted to
| ocate Martin Murry, original trial counsel, but that
his efforts in this regard proved futile. [T: 22].
He also explained that he attenpted to obtain M.
Murry's file; however, his efforts were to no avail.?*
[T: 22]. He indicated that he spoke extensively with
t he def endant, Janes Floyd. [T: 23-24]. He expl ai ned
that he conducted an investigation to pinpoint
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evidence that could be used in mtigation, which
included interviewwmng the defendant’s famly and
friends, and discovering information concerning the
def endant’ s background. [T: 57-64].

First, CCRC-S argues that Love was ineffective in
failing to present evidence concerning the defendant’s
al l eged nental deficiencies. On cross-exam nati on,
Love explained that he was never asked to present
mental deficiency in mtigation, and that no evidence
surfaced throughout his communications wth, and
observations of, the defendant which indicated the
def endant was “slow’ or nentally deficient. [T: 82-
85, 93] . In concluding his testinony, Love
specifically informed the court that he indeed would
have presented “nmental disability” in mtigation had
any evidence to this effect presented itself. [ T:
101-103].°

Second, in ternms of other mtigation, CCRC-S
cal l ed several witnesses in support. Leila Richardson
testified that the defendant’s nmother was a chronic
al coholic and that she drank when she was pregnant
with the defendant. She expl ai ned that the defendant,
on one occasion, drank Kkerosene. [T: 178-182].
Benjam n Boykins testified that the defendant “didn’t
play with a full deck.” [T: 192]. Agnes Floyd, the
defendant’ s younger sister, testified that her nother
was an al coholic, and that, at tinmes, her father was
physically abusive to her nother. She expl ai ned,
however, that only she witnessed the abuse. [T:. 198-
202]. She explained that she did not testify during
t he resent enci ng pr oceedi ng because she was
i ncar cer at ed. [T: 203]. CCRC-S al so presented the
testimony of Dr. Faye Sultan, a clinical psychol ogi st,
who interviewed the defendant twice in 1994 and once
in 2002. [T: 219]. She testified that the defendant
exhi bited bel ow normal intelligence, that he had poor
reading skills, that he suffered from depression
t hroughout the years, and that he experienced
difficulty in being a surrogate parent to his
siblings. [T: 220-249].°

This court has thoroughly reviewed all of the
evidence offered in mtigation, both that presented
during the resentencing and that offered at the
evidentiary hearing. Assum ng w thout deciding that
Love was deficient in failing to present the
def endant’ s al |l eged nental deficiencies (or in failing
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to request the defendant’s school records or his DOC
records in this regard), or that Love was deficient in
failing to present any of +the other mtigation
menti oned above concerning the defendant’s famly
background,” this court nust conclude, based on the
qguantum and quality of the mtigation that was
presented, and based on the evidence® and aggravating
factors in this case, that any evidence that could
have been presented to suggest the defendant was
mental ly deficient would not have changed the outcone
of the proceedings, as is required under Strickland.
See generally State v. Coney, 2003 W. 838149, 28 Fl a.
L. Weekly S201 (Fla. Mar. 6, 2003); see also Mendyk v.
State, 592 So. 2d 1076, 1079 (Fla. 1992); Buenoano V.
Dugger, 559 So. 2d 1116, 1119 (Fla. 1990). In short,
t he defendant has not shown that he was sufficiently
prejudiced, which 1is only denonstrated iif the
deficiency was sufficient to render the result
unreliabl e. &orham v. State, 521 So. 2d 1067, 1069
(Fla. 1988) (citing Strickland v. Washi ngton, 466 U.S.
668, 687 (1984)).

Mor eover, much of the testinony presented at the
evidentiary haring, such as that of Leila Richardson
and Benj am n Boykins, was cunul ative to that which the
jury already heard. To the extent that any of the
mtigation presented at the evidentiary hearing was
not heard by the jury, the court finds that it would
have only anmobunted to nonstatutory mitigation carrying
little, if any, weight, and falling far short of
outweighing the two statutory aggravators in this
case. Gorby v. State, 819 So. 2d 664, 674 (Fla
2002). Accordingly, this claimis denied.?®

4 Stephen Ki ssinger, who was fornerly enpl oyed by CCRC
and who worked on this case, testified that he
traveled to California to interview Mirry. He
expl ained that Murry told himthat he did not know the
| ocation of his file. [T: 137-153].

5 As a separate matter, a review of the evidentiary
hearing transcript at pages 97-105 will reflect that
CCRC-S had Love's file in its possession at the
heari ng. CCRC-S said nothing about possessing his
file until the conclusion of his testinony. Love
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specifically testified, twice, that he asked CCRC for
his file prior to the hearing. [T: 103-104]. At the
hearing, CCRC-S had the burden of proving the clains
rai sed. The court finds that CCRC-S is responsible to
the extent that Love’'s testinony was hanpered by the
fact that he did not have his file to review

6 Dr. Sultan’s findings are of no monent to this
proceeding, in part because this court has already
deci ded the question of whether the defendant 1is
mentally retarded, and in other part because her
findi ngs are based on her exam nation of the def endant
in 1994 (tw ce) and 2002, obviously years after Love’'s
representation of the defendant.

7 The court nmust note that the defendant took an
entirely different position at his clemency proceedi ng
on Septenmber 16, 1993. There, he testified that his
famly was “tight-knit,” that his famly would all sit
around “and talk and |augh as we always did for
years,” and that his famly had a “very strong
foundation.” [See State’' s Exhibit 3].

8 For exanple, the refutation of the defendant’s
original alibi; the defendant’s father’s |awn service
business card found in the victinis house; the
mot orcycle tracks found in the victims driveway on
January 17, 1984 that were consistent and simlar to
the tires on the defendant’ s Kawasaki notorcycle; the
sock with bloodstains that were consistent with the
victims blood but not with the defendant’s bl ood

whi ch was confiscated from the defendant’s |acket
pocket at the time of his arrest; the eight Negroid
hairs found from the sweepings of the victinls
clothing and bed; the defendant’s possession of the
victims checkbook, the defendant’s arrest while
cashing one of the victims forged checks; and the
def endant’ s adm ssion of the robbery and nurder to
cell mte G egory Anderson.

® Robert Engel ke, a fornmer detective with the St.
Petersburg Police Departnent, testified that the
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defendant, at the time of his arrest and subsequent

interviewin the stationhouse, was alert, intelligent,

could read and wite, had no hearing or speech
probl ens, did not appear to be under the influence of
drugs and nedication, and that he had no inpairnent
physically, nmentally, or verbally. [T: 268-275]. The
signed rights advisement form reflects Engelke’'s
observati ons.

(PC2 AddV/ 644-646). The court’s findings are supported by

conpetent, substantial evidence, and clearly denonstrate that

Floyd is not entitled to relief.

Floyd clainms that counsel’s failure to obtain school,
hospital, and prison records and the services of a mtigation
speci al i st or ment al health expert rendered counsel’s
performance deficient. However, the only additional mtigating
factors that could have been devel oped are low intelligence and
depression. The court bel ow found that counsel had no reason to
investigate Floyd' s nental abilities, as no one suggested
counsel needed to explore this area and counsel’s extensive
contact with Floyd did not reveal any signs of mental mtigation
(PC2 AddV/ 645). Wil e resentencing counsel Love testified bel ow
that it is a standard practice today to hire nental health
experts and mtigation investigators for capital defendants,
there was no evidence presented that this was a standard

practice in 1987, constitutionally conpelled by the Sixth

Amendnent . To the contrary, this Court has recogni zed that
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mental health is not an issue in every case. MIlls v. State

603 So. 2d 482, 485 (Fla. 1992); Blanco v. Wainwight, 507 So.

2d 1377, 1383 (Fla. 1987). Since no facts have been offered
whi ch should have reasonably alerted counsel to the need to
further expl ore nment al heal t h i ssues, no basi s of

i neffectiveness has been denonstrat ed. Mel endez v. State, 612

So. 2d 1366, 1368 (Fla. 1992) (“We find nothing in the record
calling Melendez's sanity or nmental health into question or
alerting counsel or the court of the need for a nental health
eval uation; accordingly, we do not find that counsel was
ineffective in failing to investigate further and present

addi ti onal evidence”), cert. denied, 510 U S. 934 (1993).

Floyd’'s reliance on Wggins v. Smth, 539 U S. 510, 123 S.

Ct. 2527 (2003), is msplaced. 1In that case, the United States
Suprenme Court found that Wggins' penalty phase attorney was
deficient in failing to thoroughly investigate possible
mtigation. Counsel consulted few sources and ignored clear
signs of other mtigationin the limted records he did obtain.
The Court cited ABA guidelines and standards adopted in 1989 in
finding that counsel had been inattentive, and his actions fell
short of the prevailing professional standards. However, Floyd
was tried and resentenced prior to pronulgation of the ABA

st andards and guidelines discussed in Wqggins, and Floyd has
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cited no authority which required counsel to obtain all records
and explore possible nmental mtigation with an independent
expert in every capital case in 1987. To the contrary, W ggins
reiterated that “reasonableness” is context-dependent and
requires consi deration of the conduct fromcounsel’ s perspective
at the tinme. Wggins, 123 S. Ct. at 2536.

As previously discussed, Floyd s counsel was not on notice
as to the need to investigate mental mtigation. He did not
i gnore, and was not inattentive to, any facts which would have
led any reasonable attorney to investigate Floyd s nental
health. Absent sonme indication alerting counsel to the need to
expl ore nental health or a |egal standard requiring
investigation in every case, Floyd s attorney cannot be deened
deficient in this regard.

B. Voir Dire

Fl oyd al so asserts that resentenci ng counsel was i neffective
during voir dire, by failing to adequately chall enge the State’s
use of a perenptory strike to excuse an African American from
the venire, and by failing to request additional perenptory
chal l enges for the defense. Once again, neither deficiency nor
prej udi ce have been shown.

The court bel ow denied this claimas foll ows:

(2) Llneffective Assistance of Counsel During Jury
Sel ection
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Next, CCRC-S contends that Love, during jury
sel ection, was ineffective for failing to object to,
and thereby preserve for appellate review, the State’'s
expl anati on for using a perenptory challenge to renove
fromthe panel prospective juror Ednmunds, who was the
sol e remai ni ng African-Aneri can individual.

On appeal, the Florida Suprene Court, based on the
record and the State’s concession at oral argunent,
found that the State’'s proposed race-neutral
expl anati on for exercising a perenptory on Ednunds was
sinmply not true. Floyd, 569 So. 2d at 1229-30. That
State’s explanation was that Ednunds purportedly
stated that 25 years was a sufficient punishnment for

mur der . However, the record reflects that Edmunds
never made such a statenent. Ednunds actually stated:
“1 believe in it to a certain extent and, |ike you
say, it all depends on the crine.” The prosecutor
then replied: “The facts, evidence?” Edmunds
responded: “Yes.” [R2: 600]. |In addition, at the tinme

the State offered this explanation, the State also
argued: “you have to show a systematic exclusion of
bl acks. | don’t think one black being taken fromthe
panel - you need to show a systematic exclusion . . .
" [R2: 671].10 After the State finished its
explanation, the trial judge remarked that he could
not renmenber whether Ednunds made such a statenment,
but that the record would speak for itself. The trial
judge then noted Love’'s objection for the record and
overruled it. [R2: 671].

The issue arising here is that Love never
chal l enged the State's explanation, and thus, the
i ssue was not preserved for appeal. This resentencing
proceedi ng occurred in January 1988. Al t hough case
| aw on this issue has evol ved considerably within the
past two decades, see State v. Neil, 457 So. 2d 481,
487 (Fla. 1984), clarified, State v. Castillo, 486 So.
2d 565 (Fla. 1986), clarified, State v. Slappy, 522
So. 2d 18 (Fla.), cert. denied, 487 U S. 1219, 108 S.
Ct. 2873, 101 L.Ed.2d 909 (1988), |I|limted by,
Jefferson v. State, 595 So. 2d 38 (Fla. 1992),
modified by State v. Johans, 613 So. 2d 1319 (Fla
1993), modified by Mel bourne v. State, 679 So. 2d 759
(Fla. 1996), the law in existence at the tinme was Neil
and Castillo, as well as Batson v. Kentucky, 106 S.
Ct. 1712 (1986). In Neil, the Florida Supreme Court
departed from Swain v. Alabama, 85 S. Ct. 824 (1965),
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and enunciated a new test to be applied in Florida
courts:

A party concerned about the other side s use
of perenptory chall enges nust nmake a tinmely
obj ection and denonstrate on the record that
the challenged persons are nenbers of a
distinct racial group and that there is a
strong likelihood that they have been
chal l enged sol ely because of their race. |If
a party acconplishes this, then the trial
court nmust decide if there is a substanti al
i keli hood that the perenptory chall enges
are being exercised solely on the basis of
race. If the court finds no such
i keli hood, no inquiry may be nade of the
person exercising t he guesti oned
perenptories. On the other hand, if the
court decided that such a Ilikelihood has
been shown to exist, the burden shifts to
t he conpl ai ned-about party to show that the
questioned challenges were not exercised
solely because of the prospective jurors

race. The reasons given in response to the
court’s inquiry need not be equivalent to
those for a challenge for cause. I f the
party shows that the chall enges were based
on the particular case on trial, the parties
or wtnesses, or characteristics of the
chal | enged persons other than race, then the
i nqui ry should end and jury selection should
continue. On the other hand, if the party
has actually been challenging prospective
jurors solely on the basis of race, then the
court should dismss that jury pool and
start voir dire over with a new pool

Al t hough enpl oyi ng a burden-shifting anal ysis, the
Neil test did not require Love to make a second
obj ection after the State offered its explanation.
Neil, 457 So. 2d at 486-87. Neither did Castillo or
Bat son. Instead, Neil, the sem nal case on point,
required an initial objection, after which the burden
was placed on the trial court to determne if the
perenptories were bing used solely on the basis of
race. 1d. In fact, Slappy, decided after the
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resentencing in this case, discusses at length the
burden on the trial judge to determne if the State’'s

reason is legitimte. Slappy, 522 So. 2d at 22. I n
Sl appy, defense counsel |odged his first and only
obj ection, after which the trial court conducted the
appropri ate i nquiry and accepted the State’s
expl anation as sufficient. On appeal, the Third

District Court of Appeal reversed, finding that the
record did not support the State’'s explanation.
Slappy v. State, 503 So. 2d 350 (Fla. 3d DCA 1987).
The Florida Supreme Court agreed with the district
court’s conclusion, finding “no record basis for the
state’s explanation.” Slappy, 522 So. 2d at 24.
Consistent with this trend, the Florida Suprene
Court, on the direct appeal from the resentencing
here, extended this reasoning and stated: “[i]f the
expl anation is challenged by opposing counsel, the
trial court must reviewthe record to determ ne record
support for the reason advanced.” Floyd, 569 So. 2d

12209. Further, the court added “ . . . the tria
court cannot be faulted for assuming it [the
expl anation] is so [true] when defense counsel is

silent and the assertion remins unchallenged.”
Fl oyd, 569 So. 2d at 1229-30.

It appears fromthis court’s review of applicable
case law that the direct appeal fromthe resentencing
in this case is the first tine the Florida Suprene
Court determ ned that the conpl ai ni ng party nust | odge
a second or separate objection ainmed specifically at
the explanation if the explanation itself is to be
chal | enged. See also State v. Fox, 587 So. 2d 464
(Fla. 1991). A review of cases where no second or
specific objection was raised after the State offered
its explanation (and thus the issue was not preserved
for appeal) have all cited to the direct appeal from
the resentencing in this case. Bowden v. State, 588
So. 2d 225, 229 (Fla. 1991); Fotopoulos v. State, 608
So. 2d 784, 788-89 (Fla. 1992); Ratliff v. State, 666
So. 2d 1008 (Fla. 1st DCA 1996); Carter v. State, 762
So. 2d 1024, 1026-27 (Fla. 3d DCA 2000); Rimer v.
State, 825 So. 2d 304, 320 (Fla. 2002).

G ven the foregoing, this court is wunable to
conclude that Love rendered deficient performance in
failing to |l odge a second or separate objection ained
specifically at the State’'s explanation. See
Strickland v. WAashi ngton, 466 U S. 668 (1984); Bl anco
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v. Wainwight, 507 So. 2d 1377, 1381 (Fla. 1987) (the
reviewing court must attenpt to elimnate the
distorting effects of hindsight by neasuring defense
counsel’s performance at the tinme of trial under the
t hen-prevailing professional norns). At the tinme the
resentencing was conducted in this case, the |law was
such that a single objection was sufficient to put the
trial court on notice. I ndeed, this is what Love
t hought at the time. [T. 63]. It was not until the
appeal from this resentencing that the additional
requirenment of a second or separate objection was
i nposed in order to preserve the issue for appeal
Consequently, the defendant has not met his burden of
proving deficient performance or prejudice under
Strickland. This claimis therefore deni ed.

Next, CCRC-S alleges that Love failed to request
addi ti onal peremptories after the trial court
i nproperly refused to strike prospective juror Hendry
for cause. On appeal, the Florida Supreme Court
concluded that this court erred in failing to renove
Hendry for cause based on hi s “unqualified
predi sposition to inpose the death penalty for all
premeditated nurders . . . .” FEloyd, 569 So. 2d at
1230. That said, the Florida Supreme Court determ ned
that this issue, like the previous, was not preserved
for appeal. 1d. Although Love used a perenptory to
renove prospective juror Hendry from the panel and
then exhausted all of his perenptories, he never
requested an additional perenptory to replace that
whi ch he used on Hendry. 1d.; [R2: 671].

Her e, under the guise of ineffective assistance of
counsel, this claim nust fail because the defendant
fails to show prejudice under Strickland. Assuni ng
wi t hout deciding that it was deficient to not request
an addi ti onal perenptory, there has been absol utely no
showi ng that Love needed an additional perenptory in
that a juror, unacceptable to him served on the jury.
This court notes that this claimwas not devel oped at
the evidentiary hearing. Wthout nore, this claimis
specul ative, and is therefore deni ed.

(PC2 AddV/ 646-649).
The trial court’s resolution of this claim was proper
Fl oyd asserts that the counsel’s failure to adequately object to
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the State’ s perenptory strike was based on i gnorance of the | aw,
but the Order entered bel ow thoroughly analyzes the applicable
case | aw and concl udes that counsel’s actions were not deficient
in light of the existing |aw Fl oyd has not offered any
contrary |l egal analysis or provided case |law to be consi dered
beyond that outlined by the judge bel ow.

Floyd’s assertion that counsel should have requested
addi tional perenptories is simlarly unpersuasive. Fl oyd
relegates this allegation to a one sentence footnote, and the
| ack of any meani ngful argunment shoul d precl ude consi deration of
this claim Duest, 555 So. 2d at 852. |If considered, the claim
must be denied as insufficient since Floyd does not attenpt to
explain why additional perenptory strikes should have been
requested and how they could have been used.

C. Prej udi ce

On these facts, Floyd has failed to establish any attorney

deficiency to warrant relief. However, Strickland states if it

is easier to dispose of an ineffectiveness claimon the ground
of lack of sufficient prejudice, it is not necessary to address
whet her counsel’s performance fell Dbelow the standard of
reasonably conpetent counsel. 466 U S. at 697. 1In this case,
even if deficient performance is presuned, the | ack of prejudice

is clear.
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Fl oyd has not even attenpted to identify prejudice in his
claimthat counsel was ineffective during voir dire. He has not
asserted that he was denied a fair trial or that any
obj ectionable juror was permtted to serve.

Nor can prejudice be found in the failure to obtain records
or consult a nental health expert. Fl oyd does not directly
di scuss what the records or further investigation would reveal.
The litany of supposed mtigation described in Floyd s brief
(see p. 75) is taken entirely from the postconviction
evidentiary hearing testinony of Dr. Sultan. But her concl usion
of nmental retardation was rejected below, and her suggestion of
possi ble brain damage was not persuasive. She is not a
neur opsychol ogi st, and the report she reviewed froma Dr. Crown
was not accepted into evidence or considered by the court bel ow
(PC2 V12/2120). Simlarly, the claimthat Floyd was sexually
abused as a child is not supported by any credible evidence.
Al t hough Fl oyd made this claimat one tine to Dr. Sultan, he has
provi ded many varied descriptions of his chil dhood environnent,
and nothing beyond this conclusory allegation has ever been
provided to establish this mtigation. The remaining assertions
of low intelligence and depression are the only new mtigating
factors proven in postconviction, and these are not conpelling

and clearly would not change the result in this case when
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conpared with the facts of this senseless crine.

Conpar abl e cases support the judge’ s conclusion bel ow t hat
no possible prejudice could be discerned from counsel’s
performance in this case, even if deficiency could be proven or

pr esuned. In Rutherford v. State, 727 So. 2d 216, 226 (Fla.

1998), the jury had recomended death by a vote of seven to
five; the judge had found three aggravating factors (during a
robbery/pecuniary gain; HAC, and CCP) and the statutory
mtigator of no significant crimnal history. There was trial
testimony of Rutherford s positive character traits and mlitary
service in Vietnam Addi tional testinmony in postconviction
revealed that Rutherford suffered from an extreme enotional
di sturbance and had a harsh childhood, wth an abusive,
al coholic father. This Court wunani nously concluded that the
additional mtigation evidence would not have led to the
imposition of a life sentence in light of the substantial

aggravating circunstances. Rutherford, 727 So. 2d at 226. See

also Breedlove v. State, 692 So. 2d 874, 878 (Fla. 1997)

(aggravating factors of during a burglary, HAC, and prior
violent felony overwhelmed the mtigation testinony of famly

and friends offered at the postconviction hearing); Haliburton

v. Singletary, 691 So. 2d 466, 471 (Fla. 1997) (no reasonable

probability of different outcone had nental health expert
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testified, in |ight of strong aggravating factors); Tonpkins v.

Dugger, 549 So. 2d 1370, 1373 (Fla. 1989) (postconviction
evi dence of abused chil dhood and drug addi cti on woul d not have
changed outconme in |ight of aggravating factors of HAC, during

a felony, and prior violent convictions); Buenoano v. Dugger,

559 So. 2d 1116 (Fla. 1990), (evidence of inpoverished chil dhood
and psychol ogi cally dysfunction woul d not change result); Mendyk
v. State, 592 So. 2d 1076, 1080 (Fla. 1992) (asserted failure to
investigate and present evidence of nental deficiencies,
intoxication at tine of offense, history of substance abuse

deprived childhood, and lack of significant prior crimnal
activity “sinply does not constitute the quantum capabl e of

persuading us that it would have nade a difference in this

case,” given three strong aggravators); Routly v. State, 590 So.
2d 397, 401-402 (Fla. 1991) (additional <evidence as to
def endant’s difficult chil dhood and significant
educati onal / behavioral problems did not provide reasonable
probability of life sentence if evidence had been presented);

Provenzano v. Dugger, 561 So. 2d 541, 546 (Fla. 1990)

(curmul ative background w tnesses woul d not have changed result
of penalty proceeding). This is clearly not a case where the
postconviction hearing reveal ed substantial mtigation that had

not been presented at trial.
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In order to establish prejudice to denpbnstrate a Sixth
Amendnent violation in a penalty phase proceedi ng, a defendant
must show that, but for the alleged errors, the sentencer woul d
have weighed the balance of the aggravating and mtigating
factors and find that the circunstances did not warrant the

death penalty. Strickland, 466 U S. at 694. The aggravating

factors found in this case were: committed for pecuniary gain,
and conmmtted in a heinous, atrocious or cruel manner. Fl oyd
has not and cannot neet the standard required to prove that his
attorney was ineffective when the facts to support these
aggravating factors are conpared to the purported mtigation now
argued by collateral counsel. Therefore, this Court nust deny

relief on this issue.

| SSUE |V
WHETHER THE TRI AL COURT ERRED | N DENYI NG
FLOYD S CLAIM THAT, BECAUSE OF HI S MENTAL
RETARDATI ON, HI S DEATH SENTENCE VI OLATES THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTION AS WELL AS THE
CORRESPONDI NG PROVI SIONS OF THE FLORI DA
CONSTI TUTI ON.
Fl oyd’ s next issue alleges that the trial court erred in
denying his claimthat his death sentence is unconstitutiona
because he is nmentally retarded. An evidentiary hearing was

held on this claim bel ow This Court defers to the trial
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court’s factual findings; legal conclusions are reviewed de
novo. Stephens, 748 So. 2d at 1032-34; Guzman, 721 So. 2d at
1159.

Fl oyd chal | enges several aspects of the nental retardation
ruling rendered below. He asserts that he is entitled to a jury
determ nation of retardation; that the procedures used belowto
litigate this issue were flawed and i nproper; and that the | ower
court erred in relying on experts that did not have sufficient
know edge and experience about nmental retardation. As will be
seen, none of these all egations provide any basis to disturb the
concl usi on reached by the court below, and Floyd is not entitled
to any relief on this issue.

A. Jury Tri al

Floyd’s claim of entitlenment to a jury trial pursuant to

Ring v. Arizona, 536 U S. 584 (2002), on the issue of his

all eged retardati on nust be denied. It nmust be noted initially
that the request for a jury determ nation has been waived; a
def endant cannot wait until postconviction proceedi ngs to assert
a purported right to a jury trial as to a particular issue. 1In
addition, this Court has rejected the argunent that Ring created

aright to a jury determ nation on this issue. See generally,

Bottoson v. Moore, 833 So. 2d 693, 695 (Fla.), cert. denied, 537

U.S. 1070 (2002). Bottoson had presented a nental retardation
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issue in litigation during an active death warrant, and the
trial court held an evidentiary hearing, ultimately ruling that
Bottoson had failed to establish retardation. This Court
rejected Bottoson's later plea that he was entitled to a jury
determ nation on this issue.

A finding as to nental retardation does not “increase” the
maxi nrum sentence for first degree capital nurder. Not hi ng in

Ring or Atkins v. Virginia, 536 US. 304 (2002), supports

Floyd’s claim on this issue. A nmental state is not an
aggravating factor that nakes a defendant death eligible, it is
only a mtigating factor which may or may not be deserving of
wei ght in a given case. Analytically it is no different than a
guestion of conpetency to stand trial or sanity to be executed,

whi ch are properly determ ned by a judge. See, e.d., Hunter v.

State, 660 So. 2d 244 (Fla. 1995) (conpetency to proceed is
matter for judge). The suggestion that a jury nust decide the
i ssue of mental retardation is neritless.

B. Procedures

Fl oyd’ s attack on the procedures enpl oyed belowis simlarly
unper suasi ve. According to Floyd, the court erred in “ignoring
the protocol” by appointing three experts rather than two, as
required in Section 921.137, Florida Statutes, and in failing to

provi de standards for the appointed experts to apply. Oof
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course, Section 921.137 does not apply to postconviction
proceedi ngs, and Floyd has not offered any authority to support
t he suggestion that a trial judge has no discretion to appoint
addi ti onal experts to assist with a factual determ nation when
desired. Rat her, he urges the conclusory claim that he was
deni ed due process because the court “stacked the deck” agai nst
himin its selection of experts.

The record does not reflect that Fl oyd objected belowto the
nunber of experts appointed or the manner by which the court
appoi nt nents took place. A discussion about the appoi ntnment of
experts took place at the hearing held on July 12, 2002 (PC2
SV2/ 235-254). Floyd did have other concerns about the court’s
actions and procedures in litigating the nmental retardation
i ssue, but his current conpl aint about the appointed experts has
not been preserved for appellate review and therefore any
possi bl e due process violation has been wai ved.

In addition, thisis a matter clearly within the discretion
of the trial judge, and Floyd has not offered any basis to
support a conclusion that the judge abused his discretion in
this regard bel ow.

Fl oyd’s assertion that the trial court failed to provide
sufficient guidance to the court appointed experts is also

easily dism ssed. As the court below noted in addressing
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Floyd’s allegations on this point in his witten closing
argument submtted after the evidentiary hearing, Floyd did not
di spute the court’s actions wuntil after the experts had
conpleted testing and witten their reports (PC2 V12/2129). In
addition, Floyd “never once directed this court’s attention to
any written standards that shoul d have been used, nor has CCRC-S
suggest ed standards other than those enployed by the court or
the experts in this case” (PC2 V12/2129).

The court below also recited the testinony fromthe experts
i ndicating that they did not feel any need to contact the court
for nore guidance or to clarify the standards, and specifically
found that the experts knew their roles and what standards to
apply in their evaluations (PC2 V12/2130). Not ably, Floyd' s
attack on the experts whose findings were accepted by the court
bel ow does not contest their definitions or standards, but
asserts that they failed to conply with their own standards when
they did not address the definitional prong of onset prior to
age 18.

The court below alerted the experts to the rel evant issue
to belitigated, the date of the hearing, the need to coordi nate
efforts to insure that testing was not conmprom sed, and the
definition of nental retardation, the DSM 1V, and rel evant case

law (PC2 V1/105-06). No further direction was needed. See
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Bottoson v. State, 813 So. 2d 31, 33-34 (Fla. 2002) (rejecting

claim that there was no definition of nmental retardation in
pl ace in Florida).

C. Fl oyd’ s All eged Retardation

I n denying relief onthis claim the court below entered an
extensive order (PC2 V12/2118-32). After summarizing the
evi dence presented, the court found:

As explained below, the court finds that the

defendant is not nentally retarded. In short, the
defendant has not net his burden of show ng either
t hat he has signi ficant subaver age genera

intellectual functioning or that he has significant
deficits in adaptive functioning.

As explained earlier, the test is whether the
i ndi vidual exhibits significantly subaverage genera
intellectual functioning, defined as an |.Q of about
70 or below on a standardi zed achi evenent test, which
is approximately 2 standard devi ati ons bel ow t he nean,

and exhibits significant deficits in adaptive
functi oni ng. | f t he def endant achi eves a
significantly subaverage intellectual score and

exhibits significant deficits in adaptive behavior,
one then |looks to determne if these synptons
presented thensel ves before age 18. In the court’s
view, one does not begin with school records to
determne if an adult is nentally retarded. Although
at al | times pertinent, these records becone
signi ficant only | f t he def endant’ s gener al
intellectual functioning is significantly subaverage
and his current |evel of adaptive functioning is
significantly inpaired.

Here, Dr. Gamache obtained a score of 73 on the
Kauf man, Dr. Merin relied on the WAIS-I11 full-scale
score of 73 obtained by Dr. Keyes, and Dr. Toomer
obtained a score of 75 on the Kaufman Brief. The
| owest of these scores is only 1.8 standard devi ati ons
bel ow the nean. This does not nmeet the statutory
criteria of 2 standard deviations below the nean.
Mor eover, both Dr. Gamache and Dr. Merin found no
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evidence of any significant deficits in adaptive

functioni ng. To the contrary, Dr. Gamache and Dr
Merin highlighted numerous specific exanples of
positive adaptive behaviors. The court is not

convi nced, based on the testinony of Dr. Tooner and
Dr. Keyes, that the defendant has any gross i npairnent
i n adaptive functioning.

This court is at liberty to find one expert nore
credi bl e than the next, provided that determ nation is
supported by objective evidence found in the record.
Porter v. State, 788 So. 2d 917, 923 (Fla.
2001) (giving deference to the trial court’s acceptance
of one nmental health expert’s opinion over another
expert’s opinion and stating “[w]e recogni ze and honor
the trial court’s superior vantage point in assessing
the credibility of witnesses and i n maki ng findi ngs of
fact”).

As for a credibility determnation, the court
finds the testinony of Dr. Gamache and Dr. Merin to be
highly credible. Dr. Merin and Dr. Gamache, both of
whom are qualified experts who regularly practice in
the field, and both of whom have been hired by both
t he prosecution and defense, found that the defendant

was not nmentally retarded. In particular, the
testimony of Dr. Gamache was of great assistant to the
court. He was articulate and precise in his

responses, know edgeable in nmental retardation and in
the field of psychol ogical testing and assessnent as
a whole, professional in his demeanor, and he
accurately defined his role in the process. Hi s
testinony on cross-examnation was particularly
credible. CCRC-S s attenpt to discredit himon cross-
exam nation failed in all respects. The court affords
Dr. Merin’s and Dr. Gamache’ s testinony great weight.

Conversely, for the reasons expl ai ned bel ow, the
court finds Dr. Toonmer and Dr. Keyes to be |ess
credible. As such, the court affords their testinony
| ess wei ght.

Dr. Tooner concluded that the defendant was
mentally retarded, not based on his adm nistration of
t he Kauf man Brief, which yielded a score of 75, but on
t he defendant’s current | evel of adaptive functioning.
However, as he hinself stated on direct-exam nation,
his opinion on the defendant’s |evel of adaptive
functioning was based al nost entirely on “background
materi al s” that were selected and provided by CCRC-S.
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Additionally, he obtained a raw intelligence score of
less than 60 in 1992. Ten years |later, he obtained a
raw intelligence score of 75. Aside from the fact
that he adm nistered different tests (and that the
Beta-R test admnistered in 1992 scores “slightly”
| ower), Dr. Toomer failed to account for the marked
difference in the scores. During cross-exam nation,
Dr. Tooner testified that 1.Q can inprove “slightly;”
however, he admtted that his opinion in this regard
“goes against the grain [of other experts in the
prof ession].” He conceded that any inprovenment is
“usually nmotor or sone inprovenent in the adaptive
function as opposed to the I.Q"”

Moreover, Dr. Toonmer, on cross-exam nation, was
vague and inspecific when asked to list the deficits
inthe defendant’ s adaptive skills that contributed to
his finding of nmental retardation. Essentially, Dr.
Tooner stated that it was the defendant’s deficits in
school and enploynent. Yet the school records
t hensel ves show t hat the defendant excelled in Science
and Language, and the evidence indicated that the
def endant worked as a di shwasher, a custodian, and a

| andscaper. Finally, the <court finds that Dr.
Tooner’s ability to remain objective during present-
day testing is suspect, considering his prior

affiliation with CCR in this case from 1992, and
considering the fact that [he] has been hired by CCRC
3 to 4 times per year for the past 10 years,
approxi mately.

Dr. Keyes, like Dr. Tooner, concluded that the
def endant was nentally retarded. However, Dr. Keyes
admtted that the raw testing data from the
intelligence tests reflected borderline intellectual
functioning at best, and did not render the defendant
mentally retarded. It was only after he adm ni stered
the Vineland that he cane to the conclusion that the
def endant was nentally retarded. However, the court
guestions the reliability of the Vineland test. As
previously nmentioned, this is a test that is given to
the subject’s relatives. Here, it was adm nistered to
Johnny Floyd (Junior), the defendant’s brother, who
clearly has reason to col or his responses in an effort
to save his brother’s life. As noted by Dr. Merin,
there is considerable room for coloring responses in
t he Vinel and test.

Al t hough the court found hi mto be a know edgeabl e
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expert in the area, Dr. Keyes gave inconsistent
responses regarding the nunber of tinmes he was
qualified as an expert in a court of |aw. And, he
conceded that he has only been qualified as an expert
in Florida on two occasions. The record is silent as
to the nunber of tines Dr. Keyes has been qualified as
an expert in nental retardation. Although Dr. Keyes
exhibited a thorough academ c know edge of nental
retardation, the details of his experience in working
with nmental retardation in a clinical or practical
setting was noticeably absent from his testinony.

Finally, although Dr. Keyes’ testinony concerning
the “cloak of conpetency” (i.e., wanting to appear
normal) was instructive, the <court rejects its
application here. In the context of an individual
facing the death sentence, the stigm associated with
bei ng | abel ed “nmentally retarded” woul d not cause such
an individual to “hide” his nental retardation, when
clearly, he has nmuch nore to gain (i.e., avoiding
execution) by “revealing” his retardation. | f
anything, the court would be more inclined to find
mal i ngering in a case such as this. Finally, the
court questions Dr. Keyes' ability to objectively
anal yze the data, as he has apparently taken a strong
position that nmentally retarded individuals are
routinely executed. See e.qg., Dr. Denis Keyes,
WIIliam Edwards, Esq., & Robert Perske, “People with
Ment al Retardation are Dying, Legal | y” Ment al
Retardation, Vol. 35, No. 1, (Feb. 1997).

The court finds record evidence buttressing its
determ nation that the defendant is npot nentally
retarded. In volunme 111 of the background materials
that CCRC-S provided to the experts, there exists a
“Psychol ogi cal Screening Report” that was prepared on
or about Septenber 18, 1981. It appears to have been
conpl eted by the Departnent of Corrections i nmedi ately
following inposition of sentence for a grand theft

convi ction. The psychol ogi cal observations in this
report indicate that the defendant appeared nornmal,
pr oducti ve, rel evant, and had no significant

i ndications of disorientation or active psychosis.
The clinician preparing the report observed that there
were no signs of nmenory inpairment or inpaired

concentration. The report indicates that the
def endant hinmself reported no history of nenta
pr obl ens. It further documents that he expressed an
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interest in vocational training and work rel ease, and
t hat he requested to be housed at an institution close
to hone. I mportantly, the report indicates that the
subj ect “appears to be functioning at a |l evel somewhat
hi gher than that indicated by the Beta Il score.”

Additionally, the disciplinary reports includedin
the background materials also reflect that the
def endant engaged in goal-directed behavior while
i ncarcerated, and understood when and for what reasons
he was being disciplined and sancti oned. The court
has not ignored the school records that reflect poor
academ c achi evenent in certain subjects (i.e., Ain
Sci ence, Ain Language, Cin Social Studies, and F in
Physi cal Education and WMathematics). However, the
court finds that a slow | earner or a person who is
| ess than astute in mathematics and spelling, but who
is adaptive enough to achi eve a passing grade in other
subj ect areas, and who has achieved a score of 73 on
the Kaufrman, a 73 on the WAIS-III, and a 75 on the
Kauf man Brief, is not nentally retarded.

(PC2 V12/2127-29).

Fl oyd contests this ruling by attacking the credibility
deci sions nmade by the judge bel ow According to Floyd, the
experts that concluded he is nmentally retarded were nore
qualifiedinthe field of nental retardation, so the court erred
in rejecting their opinions. Cbviously, as noted in the Order
itself, the credibility of the experts, and resolution of the
conflict between opinions, is a matter to be determ ned by the

fact-finder and not by this Court. Porter v. State, 788 So. 2d

917, 923 (Fla. 2001).

Fl oyd’ s assertion that the trial court erred in relying on
Drs. Ganache and Merin because these witnesses were not experts
I's not supported by any reasonabl e reading of the record. The
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court below found them both to be qualified experts and noted
bot h had been hired by both the defense and prosecution in their
careers (PC2 V12/2127). The court commented that Gamache in
particul ar provided great assistance to the court, and was
know edgeable in nental retardation and in the field of
psychol ogi cal testing and assessnment as a whole, noting Floyd s
attenpts to discredit himon cross exanm nation “failed in all
respects” (PC2 V12/2127).

These findings are supported by the record, which refutes
Floyd’s incorrect assertion that neither Merin nor Gamache had
done any current research, witten papers, or |ectured on nental
retardation (Appellant’s Initial Brief, p. 77). Merin's
credentials are outlined in the record, and include helping to
set up a program for nentally retarded individuals at the
McDonal d Center in Tanpa in the early 1960s, founding a center
for people with | earning disabilities includingretardation, and
doi ng research on nental retardati on on thousands of people (PC2
V10/ 1736-37, 1774-77).

Gamache testified directly that he consi dered the di agnosi s
of nmental retardation to be within his expertise, and has done
research and published works on the issue (PC2 V11/1897). His
resume may not reflect the details, but several publications

listed relate directly to nmental retardation (PC2 V11/1898).
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Gamache has practiced clinical psychology in Florida since 1985;
he has studied retardation, given classes on testing assessnent
and evaluation of intelligence, and considers it a significant
part of his practice (PC2 V11/1876, 1898). He is certified to
train other doctors to use the Kauf man test and his know edge of
ot her common testing instrunments was corroborated by Dr. Keyes
(PC2 V11/1883, 1904-05, 1926, 1969-70).

A recurring criticismof Drs. Gamache and Merin focuses on
their failing to explore the prong of defining nental
retardation which requires onset prior to the age of 18. Floyd
hi ghlights the fact that nost accepted definitions of nmenta
retardation include this consideration, and asserts the doctors’
failure to specifically address that el ement of the definition
renders their conclusions invalid and denonstrates their
i nconpet ence as doctors. Floyd s claimignores the comopn sense
expl anation that a doctor that determ nes nental retardation
does not presently exist based on intelligence and adaptive
skills has no reason to assess when the retardati on which he did
not find nust have originated. Since the authorities noted by
Fl oyd require that all elenments of the retardation definition be
satisfied before a retardation diagnosis can be made, there is
no reason to analyze onset before age 18 where the other

criteria have not been net. Floyd’'s criticismis sinply that
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the doctors failed to determ ne when a nman they found was not
retarded becanme retarded; it makes no sense.

Fl oyd’s second criticismof Dr. Merin is that he believes
Merin placed too little enphasis on a school record show ng
Fl oyd tested with an I Q of 51 when he was 15 years old. Floyd
notes that Merin discounted the score because it was dated and
he did not know the reason for score. This was appropriate.
Floyd in fact places too much enphasis on this docunment, which
he inflates to claimthat, “school counselors and teachers who
had an opportunity to observe and test M. Floyd every day
t hought he was nentally retarded and the I Q scores bore that
out.” (Appellant’s Initial Brief, p. 85). The school records do
not support this statenent, see PC2 V2/212-16, and there was no
testi nony presented bel ow from anyone that knew Fl oyd when he
was in school to substantiate it.

Fl oyd al so attenpts to discredit Dr. Gamache for failingto
conduct a clinical interviewwith Floyd and failing to nention
his analysis of Floyd s adaptive abilities within his witten
report. He asserts that Gamache failed to use either of the
intelligence tests which the Departnment of Children and Fam |lies
has prelimnarily indicated may be used reliably for nenta
retardation testing; that Gamache |lied on his CV; that Gamache

was wrong to discount Floyd s school record and failing to
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recognize that it provides a formal diagnosis of nental
retardation; and was wong to conclude adaptive skills could
even be determ ned by Fl oyd’ s behavi or on death row since he has
spends all his tinme in |Iock down and has no free choice. None
of these subjective criticisns provide any basis to reverse the
trial court’s findings that Gamache was credible and Floyd is
not mentally retarded.

Gamache expl ai ned that he did not need to conduct a ful
clinical interview in order to determ ne whether Floyd is
retarded (PC2 V11/1924-25). Floyd notes that the other experts
chose to conduct such an interview, but he does not cite any
evidence or authority which suggests that a clinical interview
is critical to any diagnosis of retardation; he merely attacks
Gamache for not having the same protocol as the other experts.
This is not a basis to discount Gamache’s opinion. Simlarly,
the | ack of adaptive functioning analysis in Gamache’'s witten
report is insignificant where Gamache analyzed and testified
about his interpretation of Floyd s adaptive skills (PC2
V11/1887-90, 1930-36).

Fl oyd’s refusal to accept Ganmache’s expl anati on about his
use of the title of assistant professor at the University of
South Florida on his CV is petty and inconsequential (PC2

V11/1900). Gamache’s refusal to read Floyd s school record as
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a formal diagnosis of nental retardation is supported by a
review of the record; even as quoted in Floyd s brief, the
record does no nore than docunent that Floyd was functioning in
the retarded range of intelligence at that tinme. As Gamache and
Fl oyd’ s favorite expert, Dr. Keyes, acknow edged, a di agnosis of
retardation requires nore than a finding that a person is
operating within a particular range of intelligence, there nust
al so be an analysis of adaptive skills (PCl1 V11/1930, 1965).
The school record upon which Floyd relies suggests, if anything,
adaptive skills were normal, noting “In short, socially, James
interacts like a young mn a few years older than his
chronol ogi cal age would indicate” (PC2 V2/212). There is no
express diagnosis of retardation in the report, and Ganmache’s
refusal to read sonething into a record which was not there is
not a sign of inconpetence or dishonesty. Finally, Floyd s
criticism of Gamache’s reliance on Floyd' s ability to read

wite, watch TV, and interact appropriately when outside in the
yard to denonstrate adaptive skills is unfair; although Floyd s
behavior may be Iimted by his circunstances, the fact that he
can read, wite, watch TV, and interact with others is weighty.
Floyd’s insistence that these skills are irrelevant because he
is in lock down and has no free choice does not negate his

ability to performthese skills.
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I n addition to personally attacking the experts relied upon
by the court below, '* Floyd criticizes the court for finding the
testinony of Drs. Toomer and Keyes to be |ess credible.
Consistent with his entire theme in this issue, Floyd asks this
Court to review and reweigh the testinony and, based on his
subj ective argunents fromisol ated excerpts fromthe evidentiary
hearing, reject the testinmony accepted below in favor of the
testimony expressly rejected below. In addition to this being
outside the scope of this Court’s purview, Floyd' s attenpt to
bol ster the credibility of Toomer and Keyes i s not persuasive on
this record.

Al t hough Floyd has made no effort to analyze the expert
testimony on this issue cunulatively, it is apparent from a
review of the record that the gap between the conclusions

reached by Drs. Merin and Gamache and t hose of Toonmer and Keyes

is not as wide as Floyd leads this Court to believe. |In fact,
al | f our experts testified consistently about Fl oyd’ s
intellectual functioning. Despite all Floyd s protests about

BFloyd’'s brief contains a nunmber of unsupported and
unwarrant ed personal attacks against Drs. Gamache and Merin.
The m srepresentations such as those stated in Appellant’s
Initial Brief, p. 97, accusing these doctors of giving opinions
based on fal se evidence and being “intellectually di shonest” by
failing to review all of the provided background materials, are
unprof essi onal and should not be tolerated where, as here, no
good faith basis exists for the accusations.
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t he procedures enployed, the type of tests used, and the varying
| evel s of expertise, each expert found that Floyd's IQto be 73-
75 (Dr. Merin at PC2 V10/1750-51 [full scale I Q of 75 using Dr.
Keye’'s raw data from WAIS-II1]; Dr. Toomer at PC2 V9/1709,
V10/ 1832 [full scale I1Q of 75 using Kaufman Brief Intelligence
Test]; Dr. Gamache at PC2 V11/1885 [full scale 1 Q of 73 using
Kauf man Adol escent Adult Intelligence Test]; and Dr. Keyes at
PC2 V11/1986 [full scale 1Qof 73 using WAIS-111]).

Therefore, the individual diagnoses with regard to nental
retardation turned on the different conclusions as to Floyd' s
adaptive functioning. Despite this being the critica
difference in the opinions rendered, Floyd spends little time
addressing this issue or analyzing the different approaches
taken by the experts, choosing instead to focus his argunent on
al |l eged shortcomngs in the qualifications of the experts. To
an extent, this assessnent requires sone subjective creativity
when a defendant is on death row. Bearing in mnd that the
classification of nental retardati on was created by educators as
a tool to help get children a proper education, the adaptive
functioning is ideally assessed by an objective instrunent
conpleted by individuals famliar with a subject’s life skills
as denonstrated on a daily basis (PC2 V11/1958, 2016).

Inthe instant case, Dr. Merin assessed adaptive functioning
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by reviewing the backgrounds materials provided by Floyd s
counsel, noting that Floyd' s history denonstrated an ability to
work, make friends, pay child support, get married while in
prison, read books, newspapers, mmgazines, and wite “fairly
bright” letters (PC2 V10/1754-56, 1760-65). He al so noted that
the facts of Floyd' s crine required adaptive functioning,
i ncludi ng cashing checks (PC2 V10/1765). Merin concluded that
Fl oyd’ s records did not indicate he was unable to adapt as would

be necessary for a finding of mental retardation (PC2 V10/1760).

Dr. Tooner concluded that Floyd had the necessary deficits
in adaptive functioning to be classified as nentally retarded
(PC2 V10/1839). Toomer acknow edged that Floyd s letter witing
reflected sonme skills, but not adaptive functioning (PC2
V10/ 1958-59). Tooner did not believe Floyd s work history
denonstrated adaptive functioning, because nentally retarded
peopl e can hold jobs and Floyd’s jobs only required repetitive
or redundant activities rather than abstract thinking (PC2
V10/ 1860-61). Tooner al so acknow edged that “of course” Floyd
can take care of himself, with the skills to brush his teeth and
get dressed, but noted that a subject can have these skills and
still be retarded (PC2 V10/1862-63). He did not interview any

Departnment of Corrections personnel about Floyd' s current
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adaptive functioning, but concluded that the necessary deficits
exi sted based on reading accounts “by teachers and others
describing his alnmost deficit functioning in early years,”
particularly in ternms of interaction with peers, inability to
mast er educati onal and enpl oynent skills (PC2 V10/1865-66). The
specific records to support this characterization of Floyd' s
abilities are not identified by Tooner.

Dr. Gamache’s conclusion that Floyd possessed sufficient
adaptive functioning to avoid a nental retardation di agnosi s was
based primarily on the background materials provided by Floyd' s
attorney (PC2 V11/1887). He stated that generally, Floyd s past
conduct and behavior did not suggest any marked inpairment in
mul ti pl e adaptive functioning (PC2 V11/1887). Specifically, he
noted Floyd's ability to work and that the prison records
reflected Floyd used the outside exercise yard regularly and
spent significant tinme in hi s cel | r eadi ng, doi ng
correspondence, or watching TV, going to the adaptive domai ns of
health, |eisure, self-direction, comunication, and home |iving
(PC2 V11/1887-88). Ganmache also noted that there was no
evi dence that Floyd ever needed caretaking assistance; the | ack
of impairment in self-care abilities was denonstrated by his
ability to performbasic care functions w thout assistance (PC2

V11/1888). Floyd's abilities to drive a notorcycle, read his
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Bible, wite letters, and hold down a job all support a finding
of sufficient adaptive functioning (PC2 V11/1888-89). Gamache
reviewed two letters witten by Floyd and concl uded that they
were well-witten and reasonably articulate, reflecting
conmuni cation skills, social skills, and interpersonal skills
(PC2 V11/1889-90).

Dr. Keyes anal ysi s of Fl oyd’ s adaptive functioni ng consi sted
of review ng background records and interview ng people that
knew about Fl oyd’ s functional devel opnent (PC2 V11/1977-78). He
also adm nistered the Vineland Assessnent Scale to Floyd's
brot her, Johnny'® (PC2 V11/1989-90). According to Keyes,
Johnny’s recollections about Floyd as a child supported a
finding that Floyd s adaptive functioning was specifically
i npaired. The exanples noted by Keyes were Johnny’s nmenory of

Fl oyd burning his tongue “a lot,” and a ti nme when Fl oyd dropped

1Kl oyd’s suggestion that these letters many have been
written by Gregory Anderson at Fl oyd’s request is refuted by the
record. Anderson only wote two letters for Floyd, both
directed to the Florida Bar seeking a “street |awer” to repl ace
Fl oyd’ s public defender prior to trial (DA V5/749). The letters
offered by the State for consideration on this issue are letters
which were admtted at Floyd's initial penalty phase as letters
he had witten to the victim s daughter (DA V7/1015-16).

®Keyes al so spoke to Ben Boykins and Lela Ri chardson, two
famly friends, but did not conplete a Vineland questionnaire
for them because their nenories were not strong and the
i nformation they provided was | argely anecdotal (PC2 V11/2020).
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his father’s bowing ball on his foot (PC2 V11/1991, 2016).1*
According to Keyes, Floyd's repeatedly burning his tongue showed
that he did not learn from his m stakes, and the bow ing bal

i ncident showed Floyd was absent-m nded and therefore not
adaptive (PC2 V11/1991, 2016-17). He was not able to obtain
i nformati on about Floyd's job at the Baptist church,?!” but he
consi dered the fact that Floyd had difficulty showing up for
work on time as evidence of adaptive inpairnment (PC2 V11/1992).
Keyes did not believe that the DOC records offered a good
i ndication of Floyd' s adaptive skills, as they just reflected
that he did what he was told to do (PC2 V11/1997).

Floyd’ s current criticisms of thecredibility determ nations
made below are insufficient to establish any error in the
proceedings or conpel a conclusion that Floyd is in fact
mentally retarded. The trial court’s factual findings with
regard to this issue are supported by substantial, conpetent

evi dence, and Fl oyd’ s subjective disagreenent with the ultimte

®Keyes al so noted that Floyd would “eat odd stuff,” but
agreed that Floyd's refusal to eat neatl oaf was “not necessarily
non- adaptive” (PC2 V11/2017).

7Keyes testified that he went by a house several tines to
get information, wthout success. According to testinony
presented at Floyd's resentencing, he was a responsible, hard
wor ker for awhile, but was suspected of taking drugs foll ow ng
his father’s death and was fired because he was believed to be
involved in thefts at the church (RS V6/855-62).
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concl usi on reached does not provide a basis to reject these
findings. Oher than his conplaints about being denied a jury
trial and the alleged inproprieties in the procedures used,
Fl oyd has taken no issue with the | egal standards applied by the
court bel ow. Absent any denonstration of I|egal or factual
error, this Court nust affirmthe ruling below and deny relief

on this issue.

| SSUE V
VWHETHER THE LOWER COURT ERRED I N REFUSI NG TO
RECUSE | TSELF FROM THE POSTCONVI CTI ON
PROCEEDI NGS
Fl oyd’ s next issue all eges that Judge Luce erred i n denying
Floyd’s notion to disqualify. The standard of review fromthe
denial of an initial motion to disqualify is de novo. Sune v.
State, 773 So. 2d 600, 602 (Fla. 1st DCA 2000).'® On the facts
of this case, Floyd has failed to denonstrate any error in the
deni al of his notion.

Fl oyd’s nmotion to disqualify was filed in open court on

Cct ober 29, 2002 (PC2 V10/1820-21). Fl oyd al |l eged that Judge

18Al t hough this Court has applied an abuse of discretion
standard to review clainms of disqualification pertaining to a
successi ve judge, see King v. State, 840 So. 2d 1047, 1049 (Fl a.
2003), the First District in Sune concluded the proper standard
on an initial notion to disqualify, as in this case, to be de
novo.
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Luce’s disqualification was required because one of the court
appoi nted experts, Dr. Merin, had inproperly conmmunicated with
t he judge about a defense expert (PC2 SV1/7-25). A review of
the record denonstrates that the notion was properly denied as
facially insufficient.

It nust be noted initially that Floyd s notion could have
been properly denied as untinely. Floyd s attorney was aware of
communi cation to the circuit court by appointed expert Dr. Merin
at | east by Septenber 27, 2002, when a status hearing was held
before the Honorable Judge Downey, who was substituting for
Judge Luce for purposes of that hearing only (PC2 SV2/258).
There was a discussion at that hearing about a letter Merin had
witten to court staff attorney Mark Chancey (PC2 SV2/269-272).
Fl oyd’ s attorney was clearly i ncensed and voi ced her concerns at
that time, stating that Merin had no business discussing the
qualifications of her expert with the court (PC2 SV2/272).
Judge Downey did not believe there was a reasonable basis for
t he concerns expressed (PC2 SV2/272-274).

It was not wuntil over a nonth later, after Merin had
testified at the evidentiary hearing, that Floyd filed his
nmotion to disqualify Judge Luce based on these same facts (PC2
V10/ 1817, 1820; SV1/7-25). Because of the delay in seeking to

di squalify the judge, Floyd s notion should have been denied as
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untinmely. Fla. R Jud. Admin. 2.160(e); Wllacy v. State, 696

So. 2d 693, 695 (Fla.), cert. denied, 522 U. S. 970 (1997).

In addition, the motion was properly denied as legally
i nsufficient. Fl oyd has provided no authority which supports
his claimthat a reasonable fear of being denied a fair hearing
can arise from these or simlar facts. There is no question
that the court was conmunicating independently with the
appoi nted experts, as was necessary to insure that the experts
could acconplish what they needed to do to be prepared to
testify regarding Floyd' s alleged retardation. Floyd s counsel
had expressed concern over the fact that several experts were
i nvol ved, and they needed to be aware of what tests the other
experts were conducting in order to avoid problems wth
duplication and practice effect (PC2 SV2/252-253). The fact
that a court appointed expert contacts the staff attorney about
a legitimate concern encountered in conplying wth the
appoi ntment order is not surprising or inproper and did not
conpel Judge Luce’s disqualification

Case |aw denonstrates that no neritorious basis for
di squalification has been offered on these facts. This Court
has consistently rejected clains that disqualification is
requi red even where a party has ex parte contact with the judge.

In Hardwi ck v. Dugger, 648 So. 2d 100, 103 (Fla. 1994), this
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Court rejected the claimthat a judge s contact with the State
requesting a change on the date provided in a proposed order
ampunted to an inproper ex parte comrunication. Simlarly, a
judge’s request to the State for the preparation of an order did

not require disqualification in Swafford v. State, 636 So. 2d

1309, 1311 (Fla. 1994). And in Barwick v. State, 660 So. 2d

685, 692 (Fla. 1995), an allegation that the judge and
prosecutor held a colloquy outside the presence of the defense
regarding the need for a hearing on a defense notion for a
psychiatri st was ruled insufficient torequire disqualification.

See also Diaz v. Dugger, 719 So. 2d 865, 876 (Fla. 1998) (noting

al |l eged ex parte conmmuni cation was with judicial assistant, not
j udge) .

In the instant case, the only action the judge took with the
i nformation provided by Merin was to notify the parties that it
was an issue they should be prepared to discuss at the next
status conference. Furthernore, the particular information
related by Merin was |ater explored when Floyd called his
expert, Dr. Keyes, as a witness; the judge did not receive any
information from Merin’s conmuni cati on beyond what was properly
admtted for the court’s consideration on cross exam nation. No
reasonabl e person woul d believe that these facts would interfere

with Floyd's ability to receive a fair hearing.
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Unsubst anti ated, conclusory allegations of an inproper ex
parte communi cation do not require judicial disqualification.

See Valle v. State, 705 So. 2d 1331, 1334 (Fla. 1997)

(insufficient allegation of ex parte communi cati on where judge
and prosecutor were seen |eaving chambers together during
trial). A factual basis for disqualification is insufficient
where it relies on speculation or a subjective fear of

impartiality. 5-H Corporation v. Padovano, 708 So. 2d 244, 248

(Fla. 1997); Fischer v. Knuck, 497 So. 2d 240, 242 (Fla. 1986).

It bears noting that a simlar claimwas rejected by this
Court in Floyd' s prior appeal. Fl oyd had previously nmoved to
recuse Judge Luce follow ng the summary denial of his initial
nmotion for postconviction relief, alleging there had been an
i nproper communication with the State Attorney’'s Ofice. This
Court denied the claimin a footnote, finding that Floyd had
failed to establish a well-grounded fear that he would not

receive a fair hearing, and citing Correll v. State, 698 So. 2d

522, 524 (Fla. 1997), and Quince v. State, 592 So. 2d 669, 670

(Fla. 1992). Fl oyd, 808 So. 2d at 181, n. 11. These
authorities al so support the denial of relief on the nore recent
notion to recuse.

The only authorities citedin Floyd s argunment on this issue

are Suarez v. Dugger, 527 So. 2d 190 (Fla. 1988), and Rogers v.
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State, 630 So. 2d 513 (Fla. 1993), neither of which is remotely
simlar to the facts at hand. See Suarez (judge alleged to have
made extrajudicial statenments to newspaper after defendant’s
death warrant had been signed expressing special interest in
def endant’ s speedy execution); Rogers (judge erred in protesting
facts in denying disqualification notion rather than limting
inquiry to |l egal sufficiency of notion). Thus, neither of these
cases provide any support for Floyd' s current claim

The court bel ow properly denied the notion to disqualify,

and no relief is warranted on this issue.

| SSUE VI

VWHETHER FLOYD S CONVI CTI ON AND SENTENCE ARE
UNCONSTI TUTI ONAL UNDER RI NG V. ARI ZONA.

Fl oyd’s next issue alleges that his conviction and death

sentence are unconstitutional under Ring v. Arizona, 536 U. S.

584 (2002). The court below denied this claim citing Porter v.

Crosby, 840 So. 2d 981, 986 (Fla. 2003); Bottoson v. More, 833

So. 2d 693 (Fla.), cert. denied, 537 U S. 1070 (2002); King V.

Moore, 831 So. 2d 143 (Fla.), cert. denied, 537 U S. 1067 (2002)

(PC2 AddVl/661). This is a purely |l egal issue which is revi ewed

de novo. Trotter v. State, 825 So. 2d 362, 365 (Fla. 2002).

Fl oyd cannot prevail on this issue for several reasons.
First, a challenge to the constitutionality of the sentencing
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statute should have been raised on direct appeal, and is not

appropriate in a postconviction challenge. Hall v. State, 742

So. 2d 225, 226 (Fla. 1999); LeCroy v. Dugger, 727 So. 2d 236,

241, n. 11 (Fla. 1998). No Sixth Amendnent cl ai mwas presented

in Floyd s direct appeal, and this issue is procedurally barred.

In addition, Floyd has offered no basis for applying Ring
retroactively to his 1984 trial or 1988 resentencing. In fact,

nost courts have ruled that Ring is not subject to retroactive

appl i cati on. See In _Re Johnson, 334 F.3d 403, 405, n.1 (5th
Cir. 2003) (noting that while the Court need not reach the
i ssue, “since therule in Ring is essentially an application of
Apprendi, | ogical consistency suggests that the rule announced

in Ring is not retroactively available”); Myore v. Kinney, 320

F.3d 767, 771, n.3 (8th Cir.) (en banc) (“Absent an express
pronouncenent on retroactivity fromthe Suprene Court, the rule

fromRi ng is not retroactive”), cert. denied, 123 S. Ct. 2580

(2003); Szabo v. Walls, 313 F.3d 392, 398-99 (7th Cir. 2002);

Cannon v. Mullin, 297 F.3d 989, 994 (10th Cir. 2002); Sibley v.

Culliver, 243 F.Supp.2d 1278 (M D. Ala. 2003); State v. Lotter,

664 N. W 2d 892 (Neb. 2003); Colwell v. State, 59 P.3d 463 (Nev.

2002); State v. Towery, 64 P.3d 828, 830 (Ariz. 2003); contra,

State v. Whitfield, 107 S.W3d 253 (Md. 2003); Sumrerlin v.
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Stewart, 341 F.3d 1082 (9th Cir.), cert. granted, 124 S. Ct. 833

(2003).
Retroactivity is not appropriate whether the issue is

anal yzed under Teaque v. Lane, 489 U. S. 288 (1989),%° or Wtt v.

State, 387 So. 2d 922 (Fla. 1980), which allows retroactivity
only when a decision of fundanental significance so drastically
alters the underpinnings of a case that “obvious injustice”

exi sts. See New v. State, 807 So. 2d 52 (Fla. 2001); FEerguson

v. State, 789 So. 2d 306, 311 (Fla. 2001) (court must consider
the purpose served by the new case, the extent of reliance on

the old law, and the effect on the admnistration of justice

¥l'n Teague, the United States Suprene Court announced t hat
new constitutional rules of crimnal procedure will not be
applicable to cases which have becone final before the new rul es
are announced, unless they fall within an exception to the
general rule. 489 U S. at 310. A case announces a new rule
when it breaks new ground or inposes a new obligation on the
state or the federal governnment. To put it differently, a case
announces a newrule if the result was not dictated by precedent
existing at the tinme the defendant’s conviction became final.
Id. at 301.

There are two exceptions to the general rule on non-
retroactivity. First, a new rule should be applied
retroactively if it places a certain kind of primary, private
i ndi vi dual conduct beyond the power of the crim nal | aw naking
authority to proscribe. Id. at 311. The second exception,
derived from an earlier view by Justice Harlan, requires that
the new rule nust “alter our wunderstanding of the bedrock
procedural elenments that nust be found to vitiate the fairness

of a particular conviction.” Thus, this exceptionis limtedin
scope to “those new procedures w thout which the |ikelihood of
an accurate conviction is seriously dimnished.” 489 U.S. at
311-313.
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fromretroactive application). Floyd cannot show t hat adoption

of Ring satisfies these criteria. See Towery, 64 P.3d at 835-

836 (finding Ring is not subject to retroactive application

under Allen v. Hardy, 478 U S. 255 (1986), applying a test

simlar to Wtt).

Of course, Floyd is also not entitled to relief on the
nmerits of his claim This Court has repeatedly rejected his
argunent that Ring invalidated Florida's capital sentencing

procedures. See Duest v. State, 855 So. 2d 33, 49 (Fla. 2003);

Kornmondy v. State, 845 So. 2d 41, 54 (Fla. 2003) (Ring does not
enconpass Florida procedures or require either notice of the
aggravating factors that the State will present at sentencing or
a special verdict formindicating the aggravating factors found

by the jury); Butler v. State, 842 So. 2d 817, 834 (Fla. 2003)

(rejecting Ring claim in a single aggravator (HAC) case);
Porter, 840 So. 2d at 986; Bottoson, 833 So. 2d at 693; King,
831 So. 2d at 143. This Court has consistently maintained that,

unlike the situation in Arizona, the statutory maxi num sentence

for first degree murder in Florida is death. See Mlls v.

Moore, 786 So. 2d 532, 536-538 (Fla. 2001); Mann v. Mbore, 794

So. 2d 595, 599 (Fla. 2001); Porter, 840 So. 2d at 986; Shere v.
Moore, 830 So. 2d 56, 61 (Fla. 2002) (“This Court has defined a

capital felony to be one where the nmaxi mum possi bl e puni shment
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is death”). Because Ring holds that any fact which i ncreases the

penal ty beyond the statutory maximum nust be found by the jury,

and because death is the statutory maximum for first degree
murder in Florida, Ring does not establish Sixth Amendment error
under Florida' s statutory schene. In addition, Floyd' s jury
convicted himof forgery and theft charges, adding the wei ght of
any needed jury verdict to the aggravating factor of pecuniary
gain.

Fl oyd acknow edges that this Court has rejected this claim
but maintains w thout further discussion that Florida s death
penalty statute violates the Sixth Anendnent as interpreted in
Ri ng. As Court has repeatedly recognized, Ring provides no
basis for condemming Florida's capital sentencing statute or
di sturbing the conviction and sentence inposed in this case.
Because Fl oyd offers no reason to recede fromthe many deci si ons

rejecting this claim relief nust be denied on this issue.
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CONCLUSI ON

Based on the foregoing facts, argunents and citations of
authority, the trial court’s denial of Floyd' s motion for
postconviction relief nmust be affirned.
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