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PRELI M NARY STATENMENT

This proceeding involves the appeal of the circuit
court’s denial of M. Floyd s notion for postconviction
relief. The notion was brought pursuant to Fla. R Crim P.
3.850. The circuit court denied M. Floyd' s clainms after an
evidentiary hearing.

The follow ng abbreviations will be utilized to cite to
the record in this cause, with appropriate volune and page

nunber (s) followi ng the abbreviation:

“R” — record on direct appeal to this
Court;
“RS.” - record on appeal after the second sentencing;
“PC-R1.” - record on appeal after postconviction sunmary
deni al ;
“PC-R.” — record on appeal after an evidentiary hearing;
“PC-S.” - suppl enental record on appeal after an
evi dentiary hearing.
“D-Ex.” - Defense exhibits entered at the evidentiary
heari ng and nade part of the
post convi cti on record on appeal.

REQUEST FOR ORAL ARGUMENT

M. Floyd has been sentenced to death. This Court has
not hesitated to allow oral argument in other capital cases in
a simlar procedural posture. A full opportunity to air the
i ssues through oral argunment would be nore than appropriate in

this case, given the seriousness of the clainms involved. M.



Fl oyd, through counsel, urges that the Court permt oral

argunment .
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STATEMENT OF THE CASE

On March 6, 1984, M. Floyd was charged by indictnment
with one count of first-degree nurder and related offenses (R
6-7). He pled not guilty. After a jury trial, M. Floyd was
found guilty on August 23, 1984 (R 883-885). The jury
recommended death by a vote of seven (7) to five (5).

On August 27, 1984, the trial court inposed a sentence of
death on the count of first-degree nurder and consecutive
sentences of five years inprisonment on each of the nine
related counts (R 950-951).

On direct appeal, the Florida Suprene Court affirmed M.
Fl oyd’ s convictions, but overturned his sentence of death
because: (a) the trial court inmproperly found the cold,
cal cul ated and preneditated aggravating factor; (b) the trial
court inproperly found the nmurder to prevent arrest
aggravating factor; and (c) the trial court failed to instruct
the jury adequately about non-statutory mtigating factors.

Floyd v. State, 497 So. 2d 1211 (Fla. 1986).

M. Floyd s second sentencing hearing was held on January
12-14, 1988 before Circuit Court Judge Richard A Luce. On
January 14, 1988, the jury by a vote of eight (8) to four (4)
returned an advi sory recomendati on of death (RS. 1039).

On February 29, 1988, the trial court inposed a sentence
of death, stating that his personal belief was that the
Fl ori da Suprenme Court incorrectly prevented him from doubling

aggravators (RS. 1066); the Florida Suprene Court was



incorrect in specifically finding that the nurder to prevent
arrest aggravating factor was not present in this case (RS.
1066); and that the Florida Suprene Court was incorrect in
finding that the cold, calculated and preneditated aggravating
factor was not present in this case (RS. 1068-1069). The
trial judge said he would ignore these aggravating factors,
notw t hst andi ng his personal opinions. The trial court found
two aggravating factors! and no nmitigating ones, statutory or
non-statutory (R 1072). The Florida Supreme Court affirnmed

M. Floyd s second sentence of death, Floyd v. State, 569 So.

2d 1225 (Fla. 1990).

M. Floyd's initial Fla. R Crim P. 3.850 notion was
filed on August 17, 1992. Anended notions were filed August
1, 1994, April 9, 1998 and Novenmber 13, 1998. On July 21,
1999, the court issued an order summarily denying M. Floyd an
evidentiary hearing on all of his claims. On August 2, 1999,
counsel for M. Floyd filed a notion to set aside and/ or
reconsi der order, arguing that the trial court relied on ex
parte communi cation with the State Attorney to deny M. Floyd
relief. M. Floyd also filed a Mdtion to Disqualify Judge
based on the inmproper conduct of the State and the judge. The
trial court denied all of M. Floyd s notions (PC-Rl. 935).
M. Floyd filed a Notice of Appeal (PC-Rl1. 937).

The aggravating factors were that the nurder was
commtted for financial gain and it was heinous, atrocious and
cruel (RS. 332-337).



Whil e the case was pending in the Florida Suprenme Court,
Fl ori da Governor Bush signed into |law a statute that prohibits
t he execution of the nmentally retarded, Fla. Stat. Sec.
921.137. M. Floyd filed a nmotion in the Florida Suprene
Court seeking to brief the issue as it pertained to M.
Fl oyd’ s case.

On January 17, 2002, the Florida Supreme Court ordered
that M. Floyd was entitled to an evidentiary hearing on trial
counsel’s effectiveness at both the guilt and penalty phases

of his trial and on his Brady claim Fl oyd v. State, 808 So.

2d 175 (Fla. 2002). The Court denied the notion to file
suppl emental briefing on the nental retardation claimwthout
prejudice to file the claimin the trial court on remand.

Floyd v. State, 808 So. 2d 175 (Fla. 2002).

Foll owi ng the remand, on April 15, 2002, M. Floyd filed
an Amended 3.850 motion. This notion pertained to nental
retardation issues as well as a Ring claim A Huff hearing
was conducted on July 12, 2002 (PC-S. 235). On July 17, 2002,
the circuit court issued a Case Managenent Order, which
granted a bifurcated evidentiary hearing.?

On October 21, 2002, M. Floyd filed in the circuit court
a Motion to Stay Proceedi ngs Pendi ng Adopti on of Rul es of

Procedure by the Florida Suprenme Court in relation to nental

2The first hearing would concern the clainms in M. Floyd s
amended notion relating to nental retardation (PC-R 99). The second
hearing would related to clains remanded by the Florida Suprene Court
(PC-R 100).



retardation determ nations (PC-R 1681). The notion was

deni ed on Cctober 23, 2002 (PC-R 1696). Subsequently, on

Cct ober 23, 2002, M. Floyd filed in the Florida Supreme Court
a Petition Seeking to Invoke this Court’s Al Wits
Jurisdiction® as well as Motion to Stay Proceedings.*

On Cctober 28-29, 2002, an evidentiary hearing was held
in the circuit court regarding M. Floyd' s claimthat he was
mentally retarded (PC-R 1724). During the hearing, M. Floyd
filed a notion to disqualify the judge due to inproper ex
parte communi cation with a court appointed expert, Dr. Sidney
Merin (PC-S. 7-25). The court denied the nmotion (PC-S. 26-7).

Foll owi ng an Order by the circuit court finding that M.
Fl oyd was not nmentally retarded (PC-R 2118-2131), on Decenber
31, 2002, M. Floyd filed a Notice of Appeal (PC-R 2133). On
January 21, 2003, the State noved to dism ss the
af orenmenti oned appeal on the basis that the Order was an
interlocutory ruling, as the postconviction proceedi ngs had
not yet been conpleted.® On January 29, 2003, M. Floyd filed

a Motion to Consolidate as well as a Motion to Stay

3An amended petition was filed on October 23, 2002. On
March 14, 2003, this Court issued an order denying Appellant’s
amended petition seeking to invoke the Court’s all wits
jurisdiction. Floyd, Et Al. v. Charles J. Crist, Jr., Etc., Et Al,
Case NO SC02-2295 (March 14, 2003).

4Thi s notion was denied by the Florida Supreme Court. Floyd v.
State, Case NO SC02-2295 (Cctober 28, 2002).

SAn evidentiary hearing was set for February, 2003, on
additional clainms remanded by this Court follow ng a
post convi ction appeal .



Proceedings in the Florida Supreme Court, until after oral

arguments were heard in the case of Burns v. State, Case No.

SC01- 166, an argunment which concerned nmental retardation.

On February 13, 2003, the Florida Supreme Court granted
the State’s notion to disnm ss without prejudice to raise the
cl ai m agai n upon conpletion of the circuit court

post convi ction proceedings. Floyd v. State, 839 So. 2d 698

(Fla. 2003) On that same day, the Court denied the Mdtion to

Consolidate. Floyd v. State, Case NO SC03-2 (February 13,
2003).

On February 19-20, 2003, the circuit court held an
evidentiary hearing on M. Floyd s remanded cl ai ms, which
i ncluded Brady and ineffective assistance of counsel issues.
On May 1, 2003, the |lower court issued an order denying
relief. This appeal follows.

STATEMENT OF THE FACTS

THE TRI AL

“lt’s a circunstantial case. |’ve said that al
along. The State hasn't tried to hide a single thing.”

(R 827)(Excerpt from prosecutor’s closing argunent) (enphasis
added) . M. Floyd s conviction did not rest on any physical
evidence fromthe crinme scene. M. Floyd' s conviction was not
secured through eye witness testinmony placing himat the
victim s residence at any tinme, nuch less the tinme of the
murder. M. Floyd s conviction rested on suggestive and

circumstanti al evi dence.



There was testinony that notorcycle tire marks by the
victims house were simlar in tread design to the ones on M.
Fl oyd’s nmotorcycle (R 673-82). However, it was acknow edged
that the tread design was a quite conmon one found on Japanese
not orcycl e street bikes (R 680). There was testinony that
Negroid hair fragnments were found on the bed spread, bed
sheets and sweater of the victim (R 701-3). Oher than the
fact that M. Floyd is an African Anerican, no evidence was
presented that these hairs bel onged to himor, even nore
tellingly, that these hairs were even simlar in nature to M.
Fl oyd’ s hairs.

There was testinony that an old business card from
Suncoast Lawn Service was discovered in the victims
bel ongi ngs, with the owner of the Service being listed as
Johnni e Floyd (R 555, 559). The nanes “Janes” was
handwitten in the upper right corner of the card (R 1002).
The victinm s daughter identified the handwiting as her
father’s, and she testified that he had been dead for at |east
ei ght years (R 561-2). She was not aware of anyone from
Suncoast Lawn Service having done work for her nother (R
559). There was sinply no evidence that M. Floyd had ever
been in the victim s residence.

There was additional testinony that, follow ng M.
Floyd’s arrest, a sock with a brown substance on it was found
in M. Floyd' s jacket (R 514-15). Testing on the sock

indicated that it was the sane blood type as the victim type



O (R 687-8). No evidence was presented that this was the
victim s bl ood.

There was testinony froma jail house snitch, G egory
Anderson, that M. Floyd admtted to the stabbing of a white
woman (R. 731-2). Followi ng the postconviction evidentiary
hearing, the trial court found that the defense attorney had
“proceeded to quite effectively discredit Anderson by
guestioning himconcerning his letter witing to Judge Wal ker
(the judge assigned to Anderson’s case at the time), his prior
i nvol venent as a ‘snitch’ in other cases, and his apparent
favorable treatnment in prior cases.” (PC-R 2162). There was
al so testinmony that M. Floyd gave inconsistent stories to
pol i ce about his whereabouts during a three day period
enconpassing the time of the crime (R 628-69).°

The only physical evidence connecting M. Floyd to any
crime was the victim s checkbook in M. Floyd' s possession (R
498-9), along with the forged checks. The Defense never
contested these facts, or that M. Floyd commtted forgery (R
390-1, 520-1). The Defense mmi ntained that M. Floyd found
the victim s checkbook in a dunpster (R 390-1).

THE RESENTENCI NG
M. Floyd s penalty phase defense consisted of seven |ay

wi t nesses whose cunul ative testinony consisted of the facts

6Considering M. Floyd s claimof mental retardation,
infra, the fact that he couldn’t accurately recall his
wher eabouts over a three day period should hardly be
sur pri si ng.



that M. Floyd' s nother was an al coholic (RS. 850, 857, 872
904); that M. Floyd was affected by it (RS. 873, 904); that
M. Floyd worked for his father and was a good worker (RS.
849- 50, 855, 874, 902); that his father died in 1983 from
cancer (RS. 909); and that M. Floyd was not known to be
violent (RS. 852, 856, 905, 912). There was al so testinony

t hat about six nonths before the hom cide, M. Floyd began to
have nmood swi ngs, would be in a big depression, was al nost
mani ¢, and per haps was on drugs (RS. 859, 863-4); and that M.
Fl oyd began m ssing work and was suspected of stealing things
(RS. 860-3).

During the presentation of its case, the Defense elicited
testimony froma wi tness, Thomas Snell, that he never knew of
M. Floyd to be in any kind of trouble (RS. 873). As a result
of this questioning, the court found that “the defense has
opened the door and that the State, if they so desire, may
inquire as to know edge regarding other crimnal actions and
whet her that woul d change that opinion.” (RS. 892).

As a result, the State was permtted to ask the w tness
whet her he was aware of the fact that M. Floyd was convicted
of a prior petit theft, two grand thefts, a burglary and a
failure to appear (RS. 894). Further, the State was permtted
to introduce the judgnents and sentences as to each of these
of fenses into evidence (RS. 935-7, 942). 1In sentencing M.

Fl oyd to death, the court found no mtigating factors (RS.
1072) .



THE POSTCONVI CTI ON EVI DENTI ARY HEARI NG
PART | - MENTAL RETARDATI ON

Four expert witnesses were called to testify during this
portion of the evidentiary hearing: Dr. Merin, Dr. Tooner, Dr.
Gamache and Dr. Keyes.’

Dr. Merin testified that he “probably” was a nmental
retardation expert (PC-R 1774). Dr. Merin didn't know how
much of his practice has dealt with nental retardation. He
has never witten any articles, nor has he done any research
on nental retardation (PC-R 1774-5). However, in 1956, Dr.
Merin did wite a doctoral dissertation involving how children
with different |evels of intelligence would respond or could
be predicted to behave under certain circunmstances (PC-R
1775). Dr. Merin was of the opinion that research has not
changed nmuch on nental retardation since 1956. |d.

Dr. Merin testified that he reviewed four volunes of
records conpiled by the defense as well as the raw data from

the Wechsler Adult Il (PC-R 1738).8 Dr. Merin saw M. Floyd

Fol | owi ng the submni ssion of an expert list by each party, on
July 29, 2002, the court issued an Order Appointing Mental
Ret ardati on Experts (PC-R. 105-6). In its order, the Court appointed
two experts fromthe State’s list, Dr. Merin and Dr. Gamache, and one
expert fromthe defense list, Dr. Tooner. Dr. Keyes, not a court-
appoi nted expert, was called as a defense witness (PC-S. 1).

8The Wechsl er exam nation was perfornmed by a defense
expert (PC-R 1739). Dr. Merin testified that he needed the
raw data fromthis test because it was a nore conprehensive
test (PCR 1773).



for one and a half hours in the norning and a portion of the
afternoon (PC-R. 1739-40).

Dr. Merin did not believe that M. Floyd was malingering
during the testing, but he did “consider in ny finding or I
did indicate that his general personality or there was a | ack
of notivation or depression present.” (PC-R 1744). Wth
regard to the testing, Dr. Merin took a history and observed
M. Floyd clinically (PC-R 1738-9; 1746). WM. Floyd was
given a Beta-IIl examnation, a WAIS, a Paradigm a vocabul ary
test, a sentence conpletion test and the Stroup test (PC- R
1746-8). Dr. Merin also gave a test relating to brain damage
(PC-R. 1774).

M. Floyd scored a 70 on the Beta exam (PC-R. 1786). Dr.
Merin didn't recall that the Department of Corrections had
al so given M. Floyd a Beta in 1981 (PC-R 1786). After being
shown the background materials he had received, which showed a
Beta score of less than 60, Dr. Merin proclaimd that this was
a different Beta (PC-R 1786). Dr. Merin then attributed the
change in score to an upgrade in the denographics, along with
a reformation of the test (PC-R 1789).

In perform ng his evaluation, Dr. Merin relied heavily on
the DSM 1V rather than the statute, although there was no
reference by the court to use it (PC-R 1770-1). Dr. Merin
determ ned that M. Floyd s verbal 1Q was 75, which would
pl ace himin the borderline range (PC-R 1750). M. Floyd' s
non-verbal 1Q was also 75 (PC-R 1751). His full scale was 73

10



(PC-R 1769), which would make it a score of sixty-eight to
seventy-eight (PC-R 1751).° \When Dr. Merin was presented
with letters that were purportedly witten by M. Floyd, he
t hought that the letters reflected a higher |evel of
intelligence than one would expect, given M. Floyd' s 1Q
scores (PC-R 1756).1%0

Dr. Merin found that M. Floyd had adaptive capabilities
in the areas of vocabulary and word usage (PC-R 1761); the
fact that M Fl oyd wouldn’t discuss the events surrounding his
murder! (PC-R 1761); that M. Floyd would tal k about his
father and not the nurder, because statenents about his father
m ght be helpful to him (PC-R 1761-2); that M. Floyd
provided for his children (PC-R 1762); that he had friends
prior to his present incarceration and nade one or two friends
in prison (PC-R 1763); that, outside of prison, he would play
sports or do nothing (PC-R 1763); that he did not frequent

°Dr. Merin again opined that M. Floyd had not malingered on

the test: “I don’t think he knew this stuff. \Where he perforned
well, he could. On this test, where he performed poorly, | don’t
t hi nk he could performit any better.” (PC-R 1753).

At M. Floyd' s trial in 1984, Gregory Anderson testified that
he wote |lots of letters while he was in the Pinellas County Jail and
that M. Floyd asked himto wite letters on his behalf because “I
believe that ny opinion is that he thought | could wite them
better.” (R 750). Despite such testinmony froma State w tness, the
prosecutor at M. Floyd's evidentiary hearing repeatedly asked the
court-appointed experts if M. Floyd could wite letters and what it
meant for his adaptive skills. Yet, the State never authenticated
the letters or proved that M. Floyd wote them

1Dr. Merin acknow edged that it m ght have made a

difference if he had known that M. Floyd was told by his
def ense counsel not to tal k about the offense (PC-R 1799).

11



bars or |ounges (PC-R 1763); that he worked for his father
(PC-R. 1763); that he did odd jobs (PC-R 1763); and that he
was a custodian (PC-R 1763).

Dr. Merin didn't speak to any fam |y nmenbers, enployers,
co-workers or prison officials (PC-R 1796-7). He spoke only
to . Floyd (PC-R 1797). Dr. Merin didn’t confirm whether
anything M. Floyd told himwas true (PC-R 1797). He didn't
know whet her M. Floyd could hold down a job or whether he
gave noney to his famly (PC-R 1797). Dr. Merin didn’t know
what M. Floyd' s job perfornmance was or whether he was able to
care for himself (PC-R 1797-8). Dr. Merin thought it was odd
that M. Floyd didn't want to tal k about sexual abuse (PC-R
1801) .

Dr. Merin acknow edged that M. Floyd had difficulty with
mental flexibility (PC-R 1808), that he couldn’t shift nental
gears or change from one concept to another (PC-R 1808).1

During cross-exam nation by the defense, it was pointed
out to Dr. Merin that, on direct exam nation, in discussing
hi s di agnostic features, he never nentioned an onset before
age eighteen (PC-R 1772). Dr. Merin also acknow edged t hat
he never nentioned this anywhere in his report. 1d. Dr.
Merin conceded that the Children’s Wechsler Test contained in
M. Floyd s school records, which indicated an 1Q in the

fifties, would be an indication that M. Floyd had been

2Further, M. Floyd m ght have had sone brain damage, but not
as severe as the Hal stead indicated (PC-R 1808).
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retarded before the age of eighteen (PC-R 1790-1). However,
Dr. Merin did not think it was necessary to put this in his
report because it happened thirty years ago (PC-R 1791).
Wth regard to M. Floyd s school records, Dr. Merin did not
pl ace a great deal of enphasis on them because “We don’t know
the reasons for those scores.” (PC-R 1792).

Dr. Tooner testified that his specialty is in the area of
clinical forensic psychology (PC-R 1822). Dr. Tooner was
originally contacted in this case by collateral counsel in
1992 to performa conpl ete psychol ogi cal eval uati on of M.

Fl oyd (PC-R 1825). The eval uation consisted of a clinical
interview, as well as an assessnment of nental functioning (PC
R 1829). 13 Based on the totality of the data that Dr. Tooner
reviewed in 1992, he found M. Floyd to be nentally retarded
(PC-R. 1830).

More recently, Dr. Tooner had been appointed by the court
to render an opinion as to whether M. Floyd is nmentally
retarded (PC-R 1826). |In conparison to his evaluation in
1992, Dr. Tooner noticed sone inprovenent in M. Floyd s
overal |l denmeanor and sonme increase in fluency (PC-R 1831).
Dr. Tooner attributed this change to the fact that M. Floyd

was in a highly structured environnment. 1d.

13The Bender, a wi de range of achi evenent testing, as well as
the Wechsler Adult Stage were adm nistered (PC-R 1829). Due to the
| evel of inpairnment, Dr. Toonmer was unable to adm nister this test
and instead utilized a revised Beta exam (PC-R. 1830). The Beta I1Q
was | ess than 60. 1d. The score was consistent with the test that
was conducted by the prison upon M. Floyd's entry there. |d.
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Wth regard to intellectual functioning, M. Floyd s I1Q
score was seventy-five (PC-R 1832).1* Dr. Tooner proceeded to
exam ne ot her aspects of M. Floyd's overall functioning (PC
R. 1833). He assessed M. Floyd's academ c skills; he gave
M. Floyd the Bender test, to determ ne whether there m ght be
any underlyi ng neurol ogical involvenent; and he then attenpted
to gather data relating to overall adaptive functioning. 1d.
Dr. Toonmer did this mainly by exam ning past records which
described M. Floyd' s functioning, both from an educati onal
and a psycho-social perspective. 1d. Dr. Tooner also relied
on what M. Floyd told him but it would have conmprom sed the
integrity of the testing process to rely solely on this
information (PC-R 1835-6).

Wth regard to the records, Dr. Toonmer found a nunber of
factors that were critical in ternms of providing informtion
regardi ng adaptive functioning (PC-R 1834). 1In assessing
devel opnental factors in the famly history, Dr. Tooner noted
that M. Floyd' s nother suffered from al coholism and that
there were other variables that inmpacted on functioning (PCR
1834). There were al so school records suppl enmented by
narrative remarks and testing fromthe Wechsler test from when
M. Floyd was fifteen (PC-R 1834-5). Dr. Tooner believed

that these records were critical, as they provided a picture

4Dr. Toonmer adm ni stered the abbreviated Kauf mann (PC-R. 1867).
In his evaluations in 1992 and 2002, Dr. Tooner found no evi dence of
mal i ngering(PC-R. 1836).
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of intellectual functioning prior to age eighteen (PC-R
1835). M. Floyd had deficits in all areas. 1d.

Wth regard to other adaptive skills, Dr. Tooner

expl ai ned
that the fact that M. Floyd was a di shwasher or custodian did
not signal that he was not nmentally retarded (PC-R 1860-1).
Rat her, these are basically redundant tasks that do not
require abstract functioning to conplete (PC-R 1861).
Mentally retarded individuals can handl e such tasks (PC-R
1861-2) .

M. Floyd’ s inability to hold a job as a janitor or
di shwasher was indicative of poor adaptive skills (PC-R 1869-
70). Other indications of poor adaptive functioning included
the areas of interaction with M. Floyd s peers, his deficit
functioning in school and enploynent as well as self-direction
(PC-R. 1865).

Dr. Toomer concluded that M. Floyd is nentally retarded
(PC-R. 1839). Based upon a reasonabl e degree of psychol ogi cal
certainty, M. Floyd has significant subaverage intell ectual
function with deficits in adaptive behavior, which manifested
during the period of birth to age ei ghteen. |d.

Dr. Gamache is a clinical psychol ogi st who was appoi nt ed
by the court to conduct a nmental retardation evaluation of M.
Fl oyd (PC-R 1876, 1878). When asked about any research he
had done relating to nmental retardation, Dr. Gamache pointed

to a publication from 1991, which dealt with a group of
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subjects with thyroid or hornmone syndromes (PC-R. 1897). None
of the other six papers listed on his CV had anything to
specifically do with nental retardation (PC-R 1909).

Al t hough Dr. Gamache clainmed to have witten publications and
done other work directly relating to nmental retardation, there
is no nention of it on his CV (PC-R 1898). Dr. Ganmache’s
expl anation for this om ssion was that, “I try to keep nmy CV
as concise as possible. | don’t put every single detail on
there.” (PC-R 1898). Dr. Ganache’s thesis, nor his masters
thesis, had anything to do with nmental retardation (PC-R
1902) .

Dr. Gamache performed the Kaufman Intelligence test
because he is very famliar with it (PC-R 1926). According
to Dr. Gamache, he didn’t use the Stanford-Binet because it is
a less valid and less reliable instrument |d.

During his exam nation, Dr. Gamache asked M. Floyd a
total of five questions before beginning the testing (PC-R
1924) . 15
He asked M. Floyd what grade he conpl eted, when his birthday
was, what the date was, how old he was, and could he read or
wite (PC-R 1924-5). According to Dr. Ganache, this was al
t hat was necessary to conduct the test (PC-R 1925). Dr.
Gamache did not do a clinical interview. 1d. Had he been

asked to do one, he would have talked with M. Floyd. 1d.

5Dr . Gamache spent and hour and fifteen m nutes to an hour
a-half with M. Floyd (PC-R 1886).
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Interviews are not necessarily part of his evaluation for
mental retardation (PC-R 1926).

Dr. Gamache stated that M. Floyd’ s |1.Q score fell into
the borderline intellectual function category, which includes
scores in the range of seventy to seventy-nine (PC-R 1892).
Dr. Gamache theorized that M. Floyd would have a reason to
mal i nger, to spare his |life (PC-R 1881). Dr. Gamache did not
give M. Floyd any tests to determne if he was malingering
(PC-R. 1941), nor did he offer the opinion that M. Floyd was
mal i ngering (PC-R 1941, 1949).

Wth regard to adaptive behavior, Dr. Gamache obt ai ned
this information nostly fromthe records provided by defense
counsel (PC-R. 1887). Dr. Ganache felt |like the material did
not suggest any marked inpairnment in nmultiple adaptive
function. 1d. Wile in prison, M. Floyd exercised, and he
spent significant tinme reading, doing correspondence and
watching t.v. 1d. These went to the adaptive domai ns of
health and | eisure and self-direction, as well as perhaps
conmuni cation and home living. 1d. Also, there was no
evi dence that M. Floyd needed any help taking a shower (PC-R
1888) .

Dr. Gamache was al so shown |etters purportedly witten by
M. Floyd (PC-R 1889). Dr Gamache stated that, “One could
certainly argue that those letters would reflect, at a
m ni mrum adequate comruni cation skills and the ability to

formul ate these thoughts and ideas; the desire to communicate
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wi th others, and the actual functional success of

conmmuni cating with others.” (PC-R 1890). Dr. Gamache was not
aware that in 1984, a witness testified that he wote letters
for M. Floyd (PC-R 1896).

In rendering his opinion, Dr. Gamache consi dered the DSM
criteria as well as those contained in the Florida statutes,
particularly 921.137 (PC-R 1893). Dr. Gamache noted that the
statute “goes on to tal k about adaptive behavior, as well, but
the bottomline is that in terns of ny adm nistration and
assessnment and scoring of M. Floyd's intellectual ability,
he’s not nore than two standard devi ati ons bel ow t he nean”
(PC-R. 1894).

Dr. Gamache does not have his own definition for nmental
retardation (PC-R 1921). “It depends upon the context and
pur pose for which I’m doing the evaluation. Certainly, in a
forensic matter, | have to consider what the |l egal definition
or criteria are for nental retardation.” |d.

Al t hough he testified about it on direct exam nation, Dr.
Gamache did not nmention any adaptive skills in his report (PC-
R. 1934), because he was convinced, after the testing, that
M. Floyd s level of intellectual functioning was such that

adapti ve behavi or woul dn’t be meani ngful (PC-R 1935). 1

% roni cally, when shown the finding of retardation in the
school records, Dr. Gamache stated that the diagnosis of nental

retardation is not based solely on test results (PC-R 1930). *“If
one happens to have a formal intelligence test or 1Q score of fifty-
five, that would be a first step. It certainly suggests that you

need to | ook at adaptive behaviors to determ ne whether sonebody
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When asked about the onset before the age of eighteen,
Dr. Gamache stated, “It’s not typically or that’s not
consi dered an i ndependent prong, but certainly the diagnostic
criteria made reference to it.” (PC-R 1944). In his report,

Dr. Gamache failed to nention the onset before age ei ghteen

(PC-R 1946).
| didn’t nention it at all in my report. | didn't
have that. It was not necessary. |[If | thought that

t hat was the cause or sonme chil dhood or that there

was sonme adult onset or cause for his poor

performance on his intellectual skill that he

earned, | would have discussed that.

(PC-R. 1946). Dr. Gamache stated that he had no dispute with
whet her or not there was sone indication of bel ow nornal
intellectual ability prior to age eighteen (PC-R 1946).

Dr. Keyes is a professor of special education at the
Col | ege of Charleston, South Carolina (PC-R 1958). He
testified that he teaches primarily graduate courses relating
to nental retardation. 1d. Dr. Keyes has a bachelors and
masters degree in special education and a Ph.D. in special
education in nmental retardation. |d. His doctoral
di ssertation was in the study and anal ysis of responses in
order to feign nmental retardation. [d. Dr. Keyes is also a

fell ow of the Anmerican Association of Mental Retardation (PC-

R. 1960).

nmeets the diagnostic criteria, which is not one in the same with the
intelligence score.” 1d.
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In addition to publishing nultiple articles relating to
mental retardation, Dr. Keyes is on the Board of Anerican
Associ ati on of Mental Retardation (PC-R 1961). He is a
certified psychol ogi st and does assessnent of and the
determ nation of the existence of nental retardation. 1d.

Dr. Keyes has al so done lectures in the area of nental
retardation Id. Most of his presentations in the |ast ten
years have been primarily crimnal -justice issues and on the
death penalty. 1d. Although the mpjority of the

organi zations he has testified for have been defense-type
groups, he has given presentations in Tanpa for the Florida
Associ ati on of Prosecuting Attorneys (PC-R 1962).

Dr. Keyes has consulted on cases invol ving nental
retardation, but he has not taken a |ot of death-row cases
that come his way (PC-R 1962-3). He will take a death-row
case if there is evidence of nental retardation (PC-R 1963).
Dr. Keyes has been qualified as an expert in the field of
mental retardation in South Carolina, North Carolina, Florida,
Arkansas, Texas, M ssouri and a couple of other states (PC-R
1964) .

Dr. Keyes defines nental retardation as significant
subaverage intellectual function, with significantly limted
intellectual function that occurs at the sane tinme as deficits
in adaptive skills, manifesting prior to age ei ghteen (PC-R
1965). Dr. Keyes explained that you need all three prongs in

order to find sonebody nmentally retarded. |d.
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In the field of psychol ogy, Dr. Keyes woul d agree that
the best indicator of intelligence is the Wechsler Adult
Intelligence Third Edition (PC-R 1973-4). The next nost
comonly used test is the Stanford-Binet,!” followed by the
Kauf man (PC-R. 1974). Dr. Keyes disagreed with Dr. Merin's
testinmony that the research involving nental retardation
hasn’t changed nmuch over the years (PC-R 1970). |In fact, the
definition of nmental retardation has been upgraded five tines
since 1959. Id.

Wth regard to adaptive behavior, Dr. Keyes noted that it
is a clear m sconception to say that people cannot do anything
or they are sinply not nentally retarded (PC-R 1976). “We
have constant thinking that people with nental retardation
can’t do anything with their |lives, yet there are things that
t hey can do, given the correct instruction and support in
their lives (PC-R 1977).

In terms of doing an adaptive behavioral analysis, Dr.
Keyes begins with records, including school, crimnal,
psychol ogi cal and DOC records (PC-R 1977). Dr. Keyes will
al so interview people who can tell him about that person’s
functional devel opment during this period of their life (PC-R

1977-8).1® Further, Dr. Keyes utilizes the Vilin to determ ne

"Dr. Keyes disagreed with Dr. Gamache on this point (PC-R
1974) .

8According to Dr. Keyes, self-reporting is unreliable in terns
of determ ning adaptive behavior (PC-R 1979).
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soneone’s adaptive skills (PC-R 1979). The types of
guestions in the Vilin involve comunication, expressive
skills, witten skills, daily living skills, etc. 1d . Dr
Keyes believes these interviews are vital to having a real
good picture of the individual (PC-R 1980).

When Dr. Keyes was initially contacted about becom ng
involved in M. Floyd s case, he asked for sone background
information (PC-R 1981). After |ooking at school records, he
agreed to becone involved. 1d. The school records
denonstrated that M. Floyd was clearly inpaired | ong before
he did any testing (PC-R 1982). *“Kids don't get grades |ike
t hese unl ess they have difficulty. They don't say a whole | ot
about how rmuch they did to help him but this was it.” 1d.

Dr. Keyes spent nine hours with M. Floyd on three
separate trips (PC-R 1984-5). Dr. Keyes adm nistered the
Wechsler-111, which resulted in a full scale score of 73 (PC-
R. 1986). This result indicated that M. Floyd was within the
standard range for retardation. 1d. Dr. Keyes was al so
concerned that there was clear evidence of brain damage and as
a result, he asked for neuropsychol ogical testing to be
performed (PC-R 1987). Dr. Keyes reviewed Dr. Crown’s
report, and agreed with himthat M. Floyd has brain danmage.
Id.

After conpleting the evaluation, Dr. Keyes began to | ook
into the adaptive skills (PC-R 1988). He started with the

records, then got in touch with various fam |y nmenbers and
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friends. 1d. Dr. Keyes identified Defense Exhibit No. 9 as a
copy of a Vilin Adaptive Behavior Skills formthat was used as
the conposite for M. Floyd (PC-R 1989).' Dr. Keyes chose
the Vilin because it gives the nost accurate information, it
is not terribly cunbersone to score, and it al so gives you an
opportunity to get good valid information from severa
different individual areas (PC-R 1989). Dr. Keyes gave the
Vilin to Johnny Floyd, who is the older brother of M. Floyd
(PC-R. 1990). Dr. Keyes also spoke to two famly friends, Jim
Boykins and Lila Richards. 1d.?°

Dr. Keyes asked about their nenories of what M. Floyd
was |ike during his childhood and adol escence (PC-R 1990).
Wth regard to work, M. Floyd had difficulty showing up to
work on tine (PC-R 1991-2). He worked for his father’s
conpany for a long tinme as a | andscape assistant (PC-R 1992).
M. Fl oyd would probably have been fired | ong before then, if
not for the fact his father was the boss (PC-R 1992). M.
Fl oyd did not have a bank account, although he was able to get

a driver’s license with his brother’s assistance (PC-R 1992-

Dr. Keyes did not make his decision on whether or not M.
Fl oyd was nentally retarded until he conpleted the Vilin (PC-R
2010).

20Dr . Keyes spoke to Johnny Floyd on the phone for about two
hours (PC-R. 2014). Dr. Keyes felt that Johnny Floyd was being very
straightforward (PC-R 2026). Dr. Keyes spent two hours with M.
Boyki ns and about an hour and-a-half with Lila R chardson (PC-R
2027) .
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3). VWhen M. Floyd was young, his brother did his homework
for him (PC-R 1993).

Finally, Dr. Keyes explained the significance of
structure in M. Floyd' s life in relation to the test scores:

Q OCkay, let’s tal k about the consistency of M.

Fl oyd’s scores. Let’s see |look at M. Floyd' s

test scores and then the background material s

fromwhen he was fifteen

Did that help you?

Yes, very nmuch.

How do you explain this fifty-one 1Q in schoo

conpared to the seventy-three that the other

expert came up with here?

A. Well, a couple ways. When he was fifteen years
old, his life was totally unstructured. He went
to school when he wanted to. He didn’t have a
strong nother figure in his life. She was a
very severe alcoholic. | don't think he was
feigning any of these - -

o>

Q So you didn't see nmlingering?

A No. 2!

Q Wel |, because isn't it true that it’s not just
the 1Q score or the school records that indicate
that he did poorly in school?

A. Ri ght .

Q How do you explain this sort of fluctuation from

when he was fifteen or this IQ of fifty-one
here, conpared to the seventy-three here?
A. It’s structure. He has a higher |evel of
structure now than he’s ever had. By reference
to his ability to think and react, it’s
i ncreased.
Q So based upon your expertise in nmental
retardation, do you feel that M. Floyd is
mentally retarded?
James Floyd is nentally retarded, yes.
Based upon the AAMR definition?
Yes.

>0 >

211f Dr. Keyes had seen any evidence of malingering, he would
have wi t hdrawn fromthe case (PC-R 2023).
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(PC-R 1997-8). Based on his expertise in the field, Dr.
Keyes concluded that M. Floyd is nentally retarded (PC-R
1998) .
PART |1: REMANDED CLAI MS

During the second part of the evidentiary hearing,
several witness testified regarding the ineffective assistance
of counsel claimat the penalty phase.?? Robert Love testified
that he was appointed to represent M. Floyd in his
resentencing on February 10, 1987 (PC-S. 305). At the tinme of
hi s appointnment, M. Love was not aware of what kind of
resentenci ng he was doi ng (PC-S.
308).2° Further, prior to this case, M. Love had not done any
ot her capital nurder trials or penalty phases (PC-S. 305-6).

Prior to the resentencing, M. Love did not speak to nor
did he obtain any docunments from M. Floyd s attorney at the
first trial, Martin Murray (PC-S. 309). M. Love mmintains
that he attenpted to track himdown, but it was to no avail.
Id.

M. Love agreed that it would be fair to say that the

t hene he was going for at the resentencing was that M. Floyd
was a good and responsi bl e person who was rel atively non-

violent with a solid work record (PC-S. 351). M. Love spoke

2AI'l of the evidence fromthe nmental retardation hearing was
incorporated into this hearing (PC-S. 637-8).

2He | ater becanme aware after receiving some di scovery and
pl eadi ngs (PC-S. 308).
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with M. Floyd and the people who were to testify, and he
devel oped their testinony that would help his theme (PC-S.
352) . 24

The victim s daughter was a part of the centerpiece of
what M. Love was trying to do (PC-S. 358). Her feelings were
t hat her nother would not have wanted M. Floyd to be put to
death (PC-S. 359). This fit into the thene that M. Floyd was
a sal vageabl e person. 1d.?

In the course of representing M. Floyd, it never
occurred to M. Love that M. Floyd was not understandi ng what
he was telling him (PC-S. 365). Nothing from his dial ogues
with M. Floyd nade M. Love think that M. Floyd “is just not
ri ght there and, you know, I'"'ma little worried about that,
maybe | ought to get sonething done.” (PC-S. 366). M. Love
does not recall M. Floyd telling himthat he had a low I Q or
that he wanted to pronote an additional theme to show that he
was a slow | earner or nentally handi capped. 1d. M. Love
bel i eved that at the conclusion of the case he had represented
M. Floyd to the best of his abilities (PC-S. 384). However,
M. Love did concede that:

| don’t think there is a question of tactics have

changed and the | aw has changed, but also ny ability
in handling the case woul d have changed.

2He does not recall if he contacted any of M. Floyd s siblings
(PC-S. 342).

25At the resentencing, Ms. Anderson was not permtted to
tell the jury that M. Floyd should not be sentenced to death
(RS. 920-7).
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(PC-S. 385)(enphasis added).

When questi oned about his failure to investigate, M.

Love conceded that he did not obtain any of M. Floyd' s

records,

Q

A

>0

>0

QOr» O>O0

O >

Or OPO>PO>» O>Xr OX

nor did he hire a nmental health expert:

|’ m showi ng you what has been marked as Defense
Exhi bit No. 15, ask you if you recognize that

docunment. Have you seen that docunent before?
| think I have seen it recently, but | did not
have this or obtain it.

VWhat is it?

At the time of ny representation of Janes, it is
a psychol ogi cal report fromthe Pinellas County
Publ i c School s.

What is the date?

It says contact date on the corner. | don’'t
know if is {sic} marked 24. It is 1976. It has
apparently a contact date of Decenber of 1975.
Does it look like a school record of M. Floyd?
Apparently so.

| would |ike you to go down to the eval uati on of
test data on the first page.

Yes.

Where it indicates that the result of the tests
indicate that James’ functioning is within the
retarded range of intelligence; verbal |Q 55;
performance | Q 55; Do you see that?

Yes, | do.

Were you aware when you represented M. Floyd
that Pinellas County Schools had found himto be
mentally retarded - - or in the nentally
retarded range?

At the time | did not know.

And you made no effort to get these records from
M. Floyd, did you?

No, | did not.

Did you hire anybody in your involvenent of M.
Floyd’s case to ook into his mtigation?

A mtigation specialist?

Yes.

No.

How about a nmental health expert?

No.

Did you obtain any records besides the school
records on M. Floyd, any hospital records?

Not that | can specifically recall.

How about prison records?
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A | know that | had discussed those things with
Janmes, about how he had been handling things and
what ever, that he had done well; but | can’t
recall specifically, you know.

Did you have M. Floyd eval uated for nental
retardation?

No, | didn't.

Did you have him eval uated for any organic brain
damage?

No.

> O>»r O

(PC-S. 338-40) (enphasi s added) . 26
Testinmony at the evidentiary hearing reflected that M.
Love shoul d have been aware of the need for a nental health
expert:
Q M. Estelle stated at the resentencing that M.
Fl oyd had extrenme nmood swi ngs, staring into

space, suffered a big depression, and at tinmes
appeared manic. Do you recall the testinony?

A Not the specific testinony, but | recall
testi mony about James having sone difficulties.
Q Did that raise any concerns that you shoul d,

per haps, hire a health expert or some sort of
expert to look into M. Floyd' s problens that he
was having at the tinme?

A Apparently not.

(PC-S. 344).
Testinmony at the evidentiary hearing established that M.
Love's failure to obtain records was not based on strategy:

Q Was there a strategic reason not to get his DOC
records?

Not that | can recall

Was there a strategic reason not to hire a
mental health expert?

Strategi c reason, no.

> Or

(PC-S. 378-9).

26Al t hough M. Love was aware that M. Floyd had been on death
row prior to representing him he did not obtain M. Floyd s prison
records, including a Florida State Prison docunent indicating that
M. Floyd had an 1 Q of less than 60 (PC-S. 341).
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M. Love acknow edged that his present practice is to

t oday?

utilize mental health experts:
Q Do you represent capital defendants
A Yes, | do.
Q Do you regularly hire nental experts in your
i nvestigation today?
A Yes, | do.
Q Do you regularly hire investigators?
A Yes, | do.
Q s that a standard practice of course today?
A Yes, it is.

(PC-S. 345).

At the time of this case, M. Love had not picked a death

qualified jury before (PC-S. 347). He recalled that the

Fl ori da Suprene Court nentioned in the remand that he had

failed to preserve the issue of the striking of a black juror.

Id. M. Love thought that he did not need to say nore at

trial, but apparently, he was incorrect on that (PC-S. 348-9).

At the conclusion of M. Love' s testinony, the Defense noved

his file into evidence as Defense Exhibit No.

16 (PC-S. 385)%

In addition to M. Love, several |lay w tnesses al so

testified at the evidentiary hearing: Lelia Richardson,

Benj am n Boyki ns and Agnes Floyd.?® Ms. Richardson recounted

an incident in which Janes, when he was young, drank sone

kerosene that was on the floor (PC-S. 460).

Janmes had to be

2IAfter reviewing the file, M. Love concluded that it was his

conplete file (PC-S. 386).

22Ms. Ri chardson and M. Boykins had previously testified

at M. Floyd s resentencing proceeding.

29



taken to the energency room |1d. M. Richardson also stated
that Pinkie Floyd. James’ nother, drank while she was pregnant
with some of the children (PC-S. 456); that she took M. Floyd
to AA neetings, but that none of this worked. |[d.

There was additional testinony which detailed the
physi cal abuse by Janmes Floyd' s father toward his nother (PC-
S. 458). In response to Pinkie s drinking, M. Floyd would
abuse her; he would slap her around (PC-S. 479). Several
times, as a result of this, Pinkie Floyd ended up in the
hospital (PC-S. 479-80).

Finally, there was testinony that James Floyd did work at
his father’s direction (PC-S. 465); that he seenmed to have a
problemw th | earning things (PC-S. 468-9); and that he wasn’t
able to do very nmuch on his own (PC-S. 470).

Faye Sultan, a clinical psychologist, testified that she
was hired by CCRC in 1994 to perform a psychol ogi cal
eval uation on M. Floyd for mtigation purposes (PC-S. 483,
496-7).2° Dr. Sultan conducted a very extensive clinical
interview and did some psychol ogical testing (PC-S. 498).

After meeting with M. Floyd in 1994, it was clear to Dr
Sultan that there was sonething about his intell ectual
functioning and general brain function that was not within

normal limts (PC-S. 498).

2Dr. Sultan met with M. Floyd twice in 1994 for about 10 hours
(PC-S. 497). She net with himagain for about two hours in Septenber
of 2002. Id.
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For exanple, maybe that’s the best way to
explain it, M. Floyd knew what year his son was
born, but didn’t know how old his son was and
couldn’t figure it out fromthe current date at that
time back to his child s birthday. He was off by
six years. | think his son was 12 or 13 and he told
me he was six or seven, which is a very
extraordi nary distortion or inability to process.

It struck ne as pretty odd. There was sonet hing
about his verbal fluency that was unusual as well.
He spoke very slowy. He often used the wong words
in sentences.

(PC-S. 498-9). As a result of these questions, Dr. Sultan
adm ni stered the Wechsler Adult Intelligence Scale Revised as
wel | as the Wbhodcock Johnson Psycho Educational Battery (PC-S.
499-500). The Wechsler indicated that M. Floyd was
functioning within the range of nental retardation, with a
full scale 1Q of 68 (PC-S. 500). The Whodcock test indicated
that M. Floyd' s reading | evel was at the very begi nning of
grade five. 1d.?3°
Dr. Sultan also reviewed background material that were
contained in Defense Exhibit 16 (PC-S. 503). As for the
significance of the school records, Dr. Sultan stated:
In order to make a di agnosis of nental
retardation we're really required, as psychol ogi sts,
to know what the |level of intellectual functioning
was prior to the age of 18.
And there was the good fortune in this case of
M. Floyd having been tested by the Pinellas County
School System by a school psychol ogi st sonewhere

before Christmas break of the 8'" grade. He was 15
years and four nonths old. They did a couple kinds

3%Fol lowing this testing, Dr. Sultan also infornmed the attorneys
t hat neuropsychol ogi cal testing m ght reveal sonme brain damage quite
separate fromthe nental retardation (PC-S. 501).
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of testing, so | was able to conpare the scores from
back then to the current scores.

The psychol ogi st adm ni stered the Wechsl er
Intelligence Scale for Children Revised to him and

reported that M. Floyd was - - Janes, as they
call ed himthen because he was a school kid,
received an overall 1Q of 51.

The school psychol ogi st tal ked about how serious
M. Floyd s |earning problens were, how slow he was
intellectually. Talked about the fact that he was
functioning in the nentally retarded range and t hat
he knew t hat school was very, very unconfortable for
M. Fl oyd because he was | arge. Because he actually
| ooked |ike an 18 or a 19-year old and was actually
functioning, |ooking at his achi evenment test scores,

as about a third grader. Hi s wi de range achi evenment
test scores at that tinme were all in the second or
third grade.

What that neans is that fromthe age of 15 until

the age at which | did the same test at 34, his
reading level, his reading recognition |evel, had
nmoved fromthe fourth nonth of the second grade to
the very beginning of the fifth grade. That'’'s
inportant to ne for sonme reasons, too; people with
mental retardation certainly continue to | earn once
they’re adults. There is nothing about retardation
that would prevent learning. They sinply |earn nuch
nore slowy than a person w thout nental

retardation.

(PC-S. 504-6).

Dr. Sultan also reviewed M. Floyd s report cards (PC-S.
506). She found the teachers’ narrative reports very
significant in that it was clear that M. Floyd was
functioning well below his grade |level (PC-S. 507), and that
he didn’t have the capacity to initiate his own |earning or
his own self correction. 1d.

I n describing M. Floyd s background, Dr. Sultan noted
that he originally described the famly as a nice, |oving
group of people (PC-S. 520). As the clinical eval uation went

on, his description of the household strongly contradicted the
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pi cture he originally presented 1d. M. Floyd described a
househol d where the children were essentially on their own.
Id. There were argunents between James’ parents over his
mom s drinking (PC-S. 520-1). Janes’ father would becone
enraged with his nmother and he would scream at her and hit her
(PC-S. 521).

M. Floyd had extreme difficulty in school, but he did
not want anybody to know that. 1d. Hi s older brother,

Johnny, probably knew about it because he woul d sonetimes help

James do his homework. 1d. Johnny also hel ped Janes get his
driver’s license by tutoring himfor the test. 1d. Janes
didn’t get his drivers’ license until he was around 20 because
he couldn’t pass the driving test. 1d. Janmes would make a

| ot of m stakes when he was working for his dad, and his dad
woul d becone angry and call himstupid. 1d. Janes also
tal ked about his father isolating himfromthe other children
and raping himanally on a nunber of occasi ons when he was
about the age of 10 (PC-S. 522).

Dr. Sultan described what M. Floyds’ |ife was like in
1984 |l eading up to the nurder (PC-S. 523). His father had
died and left his home and inheritance to a daughter from
another relationship. 1d As a result, the famly was
di splaced. 1d. M. Floyd, who required a great deal of
structure in his life, and who was not very successful at

mai ntai ning a job, had nowhere to go. 1d. He was living with
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agirlfriend at the time of the offense, had a small child,
and was increasing his use of substances (PC-S. 523-4).

Dr. Sultan stated that it would be fair to say that M.
Fl oyd was under extrene enotional disturbance of distress in
1984 (PC-S. 525). He had suffered from serious depression,
and he had sone difficulty in reasoning, thinking and
judgment. |1d.?3!
Added to all of this was the fact that M. Floyd was using
substances at the tinme of the offense and he had nent al
retardation. 1d. |In addition, M. Floyd had a background
that was quite traumatic and would lead to a great deal of
dysfunction and distress. 1d.

Wth regard to non-statutory mtigating factors, Dr.
Sul tan found:

James Floyd has suffered froma nental illness
of depression fromat |east the tine of early
adul t hood prior to the tine of this offense.

| found that Janes Floyd suffered from sone
di ffuse brain damage that altered his reasoning
abilities, his concept formation abilities,
generally inpaired his judgnments, specifically in
the frontal | obe areas of his brain.

| found that Janes Fl oyd had nmental retardation.
| found that Janes Floyd had a severely chaotic
famly life. That he both wi tnessed and hinself
experi enced physical and enotional abuse when at his
house. That he was hinmself the victimof sexual
abuse.

| found that he was one of several children, all
of whom were severely neglected in their famlies
and not properly cared for. | found that the | ack
of structure in his honme environment caused him
severe dysfunction in his life.

3INeur opsychol ogi cal testing indicated that M. Floyd
suffers from brain damage (PC-S. 526).

34



| found that he suffered from severe academ c
problens. | found that the nother’s al coholism was
a severe detrinent to his health and nourishnment as
a child and basically rendered the famly a
dysfuncti onal environnment.

| found that his difficulties in school also |ed
to social difficulties so that he was socially
inhibited and quite shy and had a | ot of trouble in
social interaction with people as an adult.

| found that he was unable to hold a job. That
the jobs that he did hold were repetitive neni al
tasks during which he still required a great deal of
supervi si on.

(PC-S. 531-2). Dr. Sultan concluded that these factors were
present in 1984 when M. Floyd first went to trial (PC-S.
532).

Anot her mmj or issue during the evidentiary hearing dealt
with a Brady/Gglio claim The Defense supported its claim
primarily through uncontroverted docunentary evidence.

Addi tionally, the Defense elicited testinony from several

W t nesses: Joe Episcopo, the assistant state attorney who
prosecuted M. Floyd s case (PC-S. 388); Stephen Kissinger, a
former CCRC attorney who had served as | ead postconviction
counsel on M. Floyd s case (PC-S. 418); and Robert Love, M.

Fl oyd’ s resentencing attorney. 3

32Further, the Defense called several other diligence-type
w tnesses: Theresa Wal sh, a CCRC i nvestigator, testified to
her efforts to locate M. Mirry in 1992 (PC-S. 442-5); (dalys
Roj as, also a CCRC investigator (PC-S. 535-8) and Pam
| zakowitz, M. Floyd' s postconviction counsel (PC-S. 540-4),
testified to their unsuccessful attenpts to |locate Tina d enn
prior to the evidentiary hearing.

There was al so a stipulation regarding the proposed
testinony of Jeff Walsh, another CCRC investigator. The |ower
court accepted the stipulation that M. Wal sh was able to
| ocate Ms. denn in 1994, that he spoke to her, and that he
procured an affidavit as a result of that conversation (PC-S. 448-
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M. Floyd presented as Def. Ex. 1 police reports
contained in the State Attorney’s files that were disclosed to
M. Floyd s collateral counsel pursuant to public records
request (PC-S. 300). Wthin Def. Ex. 1 were two police
reports authored by Det. Gatchel regarding statenments made by
Tina Aenn. Det. Gatchel reported that while conducting a
nei ghbor hood canvass, he contacted Tina G enn who |ived at
1310 13" Street North.3 Regarding his first interview of M.
G enn, Det. Gatchel wote that Ms. d enn:

advi sed that she was aware of the hom cide

i nvestigation and indicated that on Monday at 1100
hours she | ast saw the victimaround the residence
wearing a dress described as possibly aqua with
flowers and the victimwas on the southside of the
resi dence bent over |ooking at sonething on the
ground. The victim picked up sonmething fromthe
ground and then went back into the house.

She indicated that sonmewheres {sic} in the

nei ghborhood at 1330 to 1400 hours whil e watching
“All My Children” on television, she heard a car
pul | up and observed it facing south between her
house and the victim s house in front of a |arge
hedge of bushes. She advised the vehicle was

possi bly a Lincoln Continental white over redish
orange being in poor condition and having red priner
on the large portion of the vehicle advising the
vehicle had a spare tire kit in the trunk simlar to
the continental kit. \While discussing the
description of the vehicle, this investigator noted

9).

33The State call ed Robert Engel ke who had been the |ead
detective on M. Floyd s case in 1984. WM. Engel ke had
reviewed the various police reports prior to testifying and
recal led that Det. Gatchel’s interviews of Tina G enn occurred
the norning of January 18, 1984 (PC-S. 559). This was shortly
before M. Floyd's arrest. And this was the norning after Ms.
Anderson’s body had been di scovered on the evening of January
17, 1984.
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a white over red cadillac sitting across the street
al so having primer on it. At which tinme she advised
the color was orangi sh and advised the Cadillac was
at that | ocation when the Lincoln pulled up.

She described the suspect 1, being the passenger as
a white male, 30 years old, tall, thin. Dark | ong
hair with big curls, nmoustache indicating his eyes
stood out in contrast to his skin having dark eyes
and |ight col or skin.

Subj ect was wearing possibly a faded out plaid shirt
al nost white in color with blue jeans.

Subj ect nunber 2, white nale, approxi mtely 30 about
t he hei ght however, nedium build, having straight
short brn hair, clean shaven wearing a t-shirt and
bl ue jeans. She indicated both subjects had a fast
stride up to the house, knocked on the door, and

al t hough she did not see the victimthey were | ed
into the house.

She advi sed possibly a half hour to 45 m nutes

| ater, she heard the door slam at the house at which
time again she peered out and observed both subjects
running to the car | ooking around suspiciously and
get into the car and speed off.

M ss G enn advi sed her boyfriend Al an Avant, WM 32,
had his birthday Monday, however, he worked that day
and worked late until 1630 hours and goi ng out
having drinks with friends at work and was not hone
during that tinme. She advised that she |ived there
for four nonths and the victimkept nostly to
hersel f, however, she saw a | ot of young people

com ng over to see her and has had parties on her
back porch

She advised the curly hair subject described as 1,
she believed she has seen on the back porch before.

Def. Ex. 1, Supplenentary Report (five pages) of Det. Gatchel
at 1-2. Det. Gatchel noted that after conpleting his
nei ghbor hood canvass, he invited Ms. G enn to the police

station because he felt “that she may have possibly seen the
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perpetrators and wanted to reconduct a nore thorough
interview” 1d

Det. Gatchel wrote a second supplenentary report
sunmari zing Ms. G enn’s second statenent. According to Det.
Gatchel, Ms. G enn again asserted that at 1:00 to 1:30 while
she watching “All My Children,” a Lincoln Continental drove up
in front of the victims house. M. G enn observed two white
men. They “wal ked fairly fast towards the front of the
resi dence and one subject knocked on the door and both
subj ects wal ked into the residence, however, she did not see
the victimactually answer the door.” Def. Ex. 1,
Suppl enmentary Report (two pages) of Det. Gatchel at 1. As M.
d enn noved about her own house, she “observed subject 1, cone
out onto the back porch area of the residence.” 1d at 2.
According to Det. Gatchel, Ms. G enn then advised that
“approximately 1 hour after the individuals had arrived,” she
heard a door slam and she “went to the wi ndow again.” She
observed “them *wal ki ng very fast’ al nost running and | ooki ng
around very suspiciously. She stated that she went to the
front porch area and state[d] that she heard the curly hair
subj ect say to the driver, ‘cone on lets go.’ She indicated
the vehicle then had the tires squealing as they |eft and even
thin[k]s they ran the stop sign at 13'" Avenue headi ng
sout hbound fromthe residence.” 1d at 2. M. G enn was shown
a photo pack that included “the subject Richard Ni gger” who

“had been working in that area, painting residences and known
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to be bilking elderly |adies of nmoney.” M. G enn didn't
identify M. Nigger’s photo, but did indicate that one of the
phot os | ooked |i ke subject 1.3

Testinmony during the evidentiary hearing established that
t hese reports had not been disclosed to trial counsel. CCRC
attorney Kissinger testified that after obtaining these
docunments through the public records process (PC-S. 424, 427),
he wanted to find out from M. Mirry why they didn’'t show up
at trial (PC-S. 430). He also wanted to find M. Mirry' s file
to determne if these docunents were in there (PC-S. 431).

After a lengthy search, M. Kissinger |ocated M. Mirry
in California in October, 1992 (PC-S. 422). He proceeded to
fly out and interview M. Mirry (PC-S. 423). Wth regard to
the file, M. Miurry stated that he did not know where the file
was but that he would ask around (PC-S. 424). CCRC was never
able to locate M. Murry’'s file (PC-S. 435). After speaking
with M. Murry, M. Kissinger focused his efforts on the
conponent of the Brady claimas opposed to an ineffective

assi stance of counsel claim (PC-S. 433).3%

34At the evidentiary hearing, M. Floyd offered into
evidence an affidavit obtained fromTina Genn in 1994
reaffirmng her statenments to Det. Gatchel (PC-S. 449, 543-4).
However, the Court sustained the State’'s objection to Ms. denn’s
affidavit being introduced into evidence (PC-S. 544).

3% Based on a hearsay objection by the State, M. Kissinger
was not permtted to state what M. Murry had told himin reference
to the docunents (PC-S. 431-2). M. Mirry was deceased at the tinme
of the evidentiary hearing and, as such, unavailable to testify.
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M. Love testified that in his review of the package of
di scovery materials, he did not see any police reports or
statenents relating to Tina denn (PC-S. 315).3% Further,
Martin Rice testified that if M. Mirry had the information
described in the Tina A enn report, it is sonmething that M.
Ri ce would have to assune that M. Mirry explored (PC-S.
595).% Simlarly, M. Louderback echoed the sane sentinents
(PC-S. 628).38

Coupled with the testinony of these witnesses is the fact
that the State conceded that at the time of M. Floyd' s trial,
police reports had not been disclosed to the defense except

for those portions that contained verbatim statenents of

%l n its order denying relief, the lower court stated that
it could “only assunme that Murry did not know of Tina d enn-
Avant or her statenent to the police.” (PC-R 2159).

Martin Rice, a state witness at the evidentiary hearing, was
an attorney who was famliar with Martin Murry (PC-S. 574).

38Frank Louderback, also a state witness at the evidentiary
heari ng, was an attorney who was famliar with Martin Mirry (PC-S.
601) .
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wi t nesses (PC-S. 75-6, 632).3 Joe Episcopo confirnmed this
practice in his testimny (PC-S. 407-8).

In addition to the Tina G enn reports, multiple other
police reports contained in Def. Ex. 1 were introduced into
evi dence by postconviction counsel as not having been
di sclosed to trial counsel.* These reports establish clear
i nconsistencies in the crime scene investigation. These
i nconsi stenci es include evidence which would have di m ni shed
the significance of negroid hairs found at the scene and
i npeachnment that could have been used by the defense.

Next, M. Floyd presented as Def. Ex. 2, state attorney
i nvestigative reports (sonmetines called “G een Sheets”)
contained in the State Attorney’s files that were disclosed to

M. Floyd' s collateral counsel pursuant to public records

¥When M. Floyd attenpted to call Assistant State
Attorney McGarry as his first witness at the evidentiary
hearing in order to testify to the policies of the State
Attorney’s Office, the State objected, saying “We have al ready
conceded in this case that the discovery may not have incl uded
sone [of] the parts they wish to raise. There is no further
reason that we are aware of to call M. MGrry as a witness
in this case” (PC-S. 297). Accepting the State’ s stipulation
to the non-disclosure, M. Floyd indicated that he wi shed to
establish that the undi sclosed material had been in the
State’' s possession (PC-S. 298). Thereupon, the parties worked
out a stipulation that Def. Ex. 1-4 had been in the State’'s
possessi on and provided to collateral counsel pursuant to
public records requests (PC-S. 297-304, 422-24, 634-5). As a
result, M. MGarry did not take the w tness stand.

Ol ncluded in Def. Ex. 1 was a handwitten report by O ficer
O sen, a supplenental report by Detective Engel ke dated 1-23-84, a
suppl enmental report by Detective Crotty dated 1-23-84, a suppl enental
report by Detective Crotty dated 6-14-84, a supplenental report by
Detective Pflieger dated 2-6-84, and a supplenmental report by O ficer
New and dat ed 2-4-84.
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request (PC-S. 301). These investigative reports include

i nformati on which could have been used to inpeach state

w tnesses Huey Byrd and Gregory Anderson. They al so included
information that could have led to an investigation of other
possi bl e suspects.

The State conceded that at the time of M. Floyd s trial,
these investigative reports were viewed as privil eged and were
not disclosed to the defense (PC-S. 414-15). According to M.
Epi scopo, “[w] e never gave out the Green Sheets.” (PC-S. 409).
In fact, the State in seeking to quash the subpoena of G enn
Martin set forth its policy regarding the disclosure of
evi dence gat hered pursuant to a State Attorney investigation:

9. The State Attorney, under the system

established by the Florida Constitution and | aws of

Florida, is a “one-man grand jury” and as such, he

possesses all the rights and privileges afforded to

the grand jury. lnperato v. Spicola, 238 So.2d 503
(Fla. 2d DCA 1970).

10. Seeking the investigative work product of the
State Attorney’s Ofice is clearly inproper and
harassive. Bedam v. State, 112 So.2d 284 (Fla. 2d
DCA 1959). * * * The confidentiality of such
information is also recogni zed by federal case |aw.
Vogel v. Gruaz, 110 U.S. 311, 5 S.Ct. 12 (1884). 1In
Vogel, the U S. Suprene Court held that statenents
made by a witness to a state attorney concerning a
crimnal investigation were absolutely privileged
and i nadm ssible in evidence. This privilege is of
constitutional origin. |In re Quarles, 158 U. S. 532,
15 S. Ct. 959 (1885).

(PC-S. 32-6).
Finally, M. Floyd presented as Def. Ex. 3, letters
witten by Gregory Anderson to Det. Pfleiger and Joe Epi scopo,

t he assigned assistant state attorney. These letters were
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contained in the State Attorney’s files that were disclosed to

M. Floyd s collateral counsel pursuant to public records

request (PC-S. 301).

In a March 8, 1984 letter, M. Anderson had witten to

the trial prosecutor and stated:

Def .

cal l
keepi

her e

You know before | had even tal ked to you concerni ng
what Floyd had told ne, Det. Pfleiger and | had

tal ked several tinmes, on the phone and in person and
he had talked to his supervisor and to Det.
Grigsbhy’s supervisor about getting the robbery
charge reduced and he had infornmed ne nore than once
that they had no objection to having the charge
reduced. He had even talked to my State’s Attorney
about it and ny |last conversation with Det. Pfleiger
he was going to be in court today and say this. |
wonder what happened, if they would have reduced it
even to Grand Theft and even if | would have pl ead
guilty to the other charge it would have put ne in
the point system of Probation, or at the very worse
1 yr or 18 nonths which | already have 8 nonths in.

Ex. 3.

In a letter to Det. Pfleiger that pre-dated his phone

to Det. Pfleiger,?* Anderson wote, “Well Ralph |I’'ve been
ng nmy ears open and made friends with this black guy in
James Floyd.” Wthin the letter, M. Anderson stated:

| would really appreciate to talk to you as soon as
possi ble, you told me if | heard anything to |l et you
know and no one else, | tried to get a hold of
Detective Lieutenant Hensley at first but | thought

| should wait and talk with you first as you told
me, hope to be seeing you real soon, he’s got Ron
Hei di, Public Defender for his |awer but he’s
trying to get appointed a street |awer. Ralph, I

4Det. Pfleiger testified that his only contact with

Gregory Anderson following his arrest on January 18, 1984, was

when
Pfl ei
1984

Anderson called himon February 10, 1984, which led to
ger arranging a neeting with M. Episcopo on February 13,
(R 801-02).
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pray to God you are still trying to help me, | hope

you haven’t said the hell with nme |like Tayl or has

you know | appreciate anything you can do, Ral ph,

|’d rather die then go to prison and not be able to

be a part of and watch ny daughter grow up, please

Sir, and thank you.

Def. Ex. 3. This letter contained the follow ng postscrinpt,

“l1 don’t know why you won’t or can’t except {sic} my phone
calls, but will you please take the tinme and cone out here and
di scuss this with me.” 1d.

M . Episcopo testified that he had “no i dea whether [the
Anderson] letters were” disclosed to M. Floyd' s trial
attorney (PC-S. 397-8). However, he indicated that the
Acknow edgnent of Di scovery dated April 11, 1984, (Def. Ex. 4)
was the best evidence of what he disclosed to M. Floyd' s
trial attorney (PC-S. 123-4). The letters were not included
in this document. 2

In its rebuttal case, the State call ed Robert Engel ke, 43
Martin Rice and Frank Louderback (PC-S. 574; PC-S. 601).

M . Engel ke had the occasion to interview M. Floyd al ong
with Detective Crotty (PC-S. 548). M. Engel ke was of the
opi nion that M. Floyd was not inpaired in any fashion, nor

did he have any kind of disability, and he was adequately able

to express hinself (PC-S. 552).

2ln its order denying relief, the lower court found that
these letters were not disclosed (PC-R 2161).

M. Engel ke is presently an investigator for the State
Attorney’'s Ofice (PC-S. 546). At the time of the nurder, he was a
detective who had worked on M. Floyd s case (PC-S. 546).
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Wth regard to the Tina denn report, M. Engel ke
testified that Tina G enn was interviewed twi ce by Detective
Gatchel (PC-S. 571). On the sane day that Ms. G enn was
interviewed, M. Floyd was arrested (PC-S. 559-60). M.
Engel ke has no nmenory of any conversations with Detective
Gatchel regarding the information that is contained in that
report (PC-S. 562).

Martin Rice and Frank Louderback, both attorneys, were
famliar with M. Murry (PC-S. 574, 602). 1In addition to
their aforenmenti oned testinony, they testified that,
essentially, M. Mirry was an excellent attorney (PC-S. 576,
606); that he had an al cohol problem (PC-S. 578, 648); and
that he pulled clear of this problem after treatnent (PC-S.
579, 605).

SUMVARY OF ARGUMENT

1. M. Floyd was deprived of his rights to due process
when the State failed to disclose a wealth of excul patory
evidence in its possession to M. Floyd. Confidence in the
reliability of the outconme of the proceedings is underm ned by
t he non-di sclosures. Further, the State know ngly presented
fal se or m sl eading evidence and/or argunment at his trial in
order to obtain a conviction and sentence of death. The
circuit court erred in its analysis of the conponents of this
due process claimand failed to consider the cunul ative effect

of the prejudice suffered as a result of the State’s m sdeeds.
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M. Floyd s convictions and sentence of death nust be vacated
and a new trial and sentencing ordered.

2. M. Floyd was deprived of the effective assistance
of counsel at his capital trial. Wen cunulative
consideration is given to the wealth of excul patory evidence
that did not reach M. Floyd s jury, either because the State
failed to disclose or because trial counsel failed to
di scover, confidence in the reliability of the outcone is
under m ned.

3. M. Floyd was deprived of effective assistance of
counsel at the penalty phase of his capital trial when counsel
unreasonably failed to present evidence of conpelling and
substantial mtigating circunstances.

4. M. Floyd s death sentence is unconstitutional due
to the fact that he is nmentally retarded. The procedures and
st andards used by the |l ower court in determining M. Floyd s
mental retardation were erroneous and in violation of M.

Fl oyd’s constitutional rights. M. Floyd is entitled to a
proper hearing, with proper procedures in place and to a jury
determ nation as to nental retardation.

5. The | ower court judge should have disqualified

hi msel f
fromthe postconviction evidentiary hearing proceedings. M.
Fl oyd had a reasonable fear that the judge could not be fair

and inpartial due to ex parte communication with a court-
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appoi nted expert. This case should be remanded for new
proceedi ngs before an inpartial judge.
6. M. Floyd' s conviction and sentence are

unconstitutional under Ring v. Arizona. Sentencing relief is

war r ant ed.

STANDARD OF REVI EW

The constitutional argunments advanced in this brief
present m xed questions of fact and law. As such, this Court
is required to give deference to the factual conclusions of
the | ower court. The legal conclusions of the |ower court are

to be reviewed i ndependently. See Onelas v. U S., 517 U. S

690, 116 S.Ct. 1657, 134 L.Ed.2d 911 (1996); Stephens v.
State, 748 So.2d 1028 (Fla. 1999).

ARGUMENT |

THE TRI AL COURT ERRED I N DENYI NG MR. FLOYD S CLAI M

THAT HE WAS DEPRI VED OF HI'S RI GHTS TO DUE PROCESS

WHEN THE STATE W THHELD EVI DENCE WHI CH WAS MATERI AL

AND EXCULPATORY | N NATURE AND/ OR PRESENTED FALSE OR

M SLEADI NG EVI DENCE.

During the evidentiary hearing, M. Floyd presented
testi mony and docunmentary proof of the State’'s failure to
di scl ose material, excul patory evidence, and its presentation
of false and m sl eadi ng evi dence.
| . The Undi scl osed Excul patory Evi dence

A. The Legal Standard

In order to insure that a constitutionally sufficient

adversarial testing, and hence a fair trial, occur, certain

obl i gati ons are inposed upon the prosecuting attorney. The
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prosecutor is required to disclose to the defense evidence
“that is both favorable to the accused and ‘material either to

guilt or punishment.’” United States v. Bagley, 473 U S. 667,

674 (1985), quoting Brady v. Mryland, 373 U.S. 83, 87 (1963).

The State also has a duty to |l earn of any favorabl e evidence
known to individuals acting on the government's behal f.

Strickler v. Greene, 527 U.S. 263, 281 (1999). It is

reasonabl e for defense counsel to rely on the “presunption
that the prosecutor would fully performhis duty to disclose
al |l excul patory evidence.” 1d. at 284. Excul patory and
materi al evidence is evidence of a favorable character for the
def ense which creates a reasonable probability that the
outcone of the guilt and/or sentencing phase of the trial

woul d have been different. Garcia v. State, 622 So. 2d 1325,

1330-31 (Fla. 1993). This standard is net and reversal is
required once the review ng court concludes that there exists
a “reasonabl e probability that had the [unpresented] evidence
been disclosed to the defense, the result of the proceeding
woul d have been different.” Bagley, 473 U. S. at 680. “The
guestion is not whether the defendant would nore likely than
not have received a different verdict with the evidence, but
whet her in its absence he received a fair trial, understood as
atrial resulting in a verdict worthy of confidence.” Kyles

v. Witley, 514 U S. 419, 434 (1995).

This Court has indicated that the question is whether the

St at e possessed excul patory “information” that it did not
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reveal to the defendant. Young v. State, 739 So. 2d 553 (Fla.

1999). If it did, and it did not disclose this information, a
new trial is warranted where confidence is underm ned in the
outconme of the trial.* |In making this determ nation, “courts
shoul d consider not only how the State’s suppression of
favorabl e i nformati on deprived the defendant of direct

rel evant evidence but also how it handi capped the defendant’s
ability to investigate or present other aspects of the case.”

Rogers v. State, 782 So. 2d at 385. This includes inpeachnment

present abl e t hrough cross-exam nati on chall engi ng the
“t horoughness and even good faith of the [police]
investigation.” Kyles, 514 U.S. at 446.

B. The Undi scl osed Police Reports

At the evidentiary hearing, M. Floyd presented as Def.
Ex. 1, police reports contained in the State Attorney’s files
that were disclosed to M. Floyd s collateral counsel pursuant
to public records request (PC-S. 300). Between the State’'s
stipulation and the uncontroverted evidence presented at the
evidentiary hearing, it is clear that the police reports
introduced in Def. Ex. 1 were not disclosed to M. Floyd’s

trial attorney.

44This Court has not hesitated to order new trials in capital
cases wherein confidence has undermned the reliability of the
conviction as a result of the prosecutor’s failure to conply with his
obligation to disclose excul patory evidence. Cardona v. State, 826
So.2d 968 (Fla. 2002); Hoffman v. State, 800 So.2d 174 (Fla. 2001);
State v. Huggins, 788 So.2d 238 (Fla. 2001); Rogers v. State, 782
So.2d 373 (Fla. 2001); State v. Gunsby, 670 So.2d 920 (Fla. 1996).
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1. The Tina denn Reports#

The Tina G enn reports represent the proverbia
“bonmbshel | 7, an eyew tness account of two white men at the
victims residence within the tine frane that James Fl oyd, a
bl ack nal e, had purportedly commtted the nurders.

Detective Gatchell interviewed Ms. G enn on the norning
of January 18, 1984 (PC-S. 559), less than two days after the
mur der had been committed.* G ven the proximty of tine
bet ween the hom cide and the statement of Ms. denn, it is
l'i kely that her recollection was fresh and accurate.

Ms. G enn |last saw the victimaround 11:00 a.m on
January 16, 1984.4 She described the victimas wearing a
dress described as possibly aqua with flowers.* M. G enn was
able to describe in detail the two nen who entered the

victim s house around 1:00 to 1:30 while she was watching “All

The | ower court concluded it could “only assune that
Murry did not know of Tina d enn-Avant or her statenment to the
police.” (PC-R 2159).

4The murder occurred on January 16, 1984 (R 3) and the
victim s body was di scovered on the evening of January 17,
1984 (R 3).

AW thin Def. Ex. 1 is Oficer Osen’'s handwitten report
detailing the discovery of Ms. Anderson’s body. According to Oficer
O sen, Rev. Warthen was the | ast person who was then known to see the
victimalive. Rev. Warthen “last saw the vict. at church yesterday
(First Pres. Church, 701 Beach Dr. N.E.) at approx. 1100 hrs, 16
Jan.” Def. Ex. 1, Narrative Continuation Sheet of Oficer O sen at
2.

48Det ecti ve Engel ke’ s report described the victims dress as a
floral blue, pink and purple pattern (PC-S. 565).

50



My Children.”% M. Genn saw the two nmen exiting the house
and running to their car possibly a half hour to 45 m nutes
| at er. 50

The | ower court erroneously concluded that “CCRC-S has
failed to show that this information is material or that it
could ‘reasonably be taken to put the whole case in such a
different light as to underm ne confidence in the verdict.’”
(citations omtted) (PC-R 2159).

The aforenmentioned i nformati on substantiates the
i nportance of Ms. G enn’'s statenents. The medi cal exam ner
testified that Ms. Anderson died on January 16, 1984 (R 469).
A bank teller testified that she had cashed a check on M.

Anderson’s account at 1:47 p.m on January 16, 1984 (R 400). 5!

“®According to the report:

She described the suspect 1, being the passenger as a
white male, 30 years old, tall, thin. Dark long hair with
big curls, noustache indicating his eyes stood out in
contrast to his skin having dark eyes and |ight col or

ski n.

Subj ect was wearing possibly a faded out plaid shirt
al rost white in color with blue jeans.

Subj ect nunber 2, white male, approximtely 30 about the
hei ght however, medium build, having straight short brn
hair, clean shaven wearing a t-shirt and bl ue jeans.

Def. Ex. 1, Supplenmentary Report (five pages) of Det. Gatchel at
2).

ln a followup interview, Ms. G enn recalled that the
two individuals |left approximtely one hour after they had
arrived. Def. Ex. 1.

51 The victim s daughter Anne Anderson testified that the
signature on her nother’s check was her nother’s handwiting.
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M. Floyd had cashed a forged check on Ms. Anderson’s account
at approximately 4:15 p.m (R 473-75). Therefore, the nurder
had to have occurred after 1:47 pm and before 4:15 p.m on
January 16, 1984.

Ms. G enn’s statenent places the two white nmales at the
G enn residence on January 16, 1984, sonmewhere in the tinme
frame of 1:00 p.m to 2:30 p.m, when the nurder |ikely
occurred. In his closing argunent, the trial prosecutor
argued that Ms. Anderson had thereafter returned honme and
surprised an intruder in her house (R 851). M. denn’'s
statement supports this notion. The only discrepancy with the
prosecutor’s argunent is that there were two intruders, they
were white, and neither one was Janes Fl oyd.

2. Crime Scene I nvestigation

Based on the information found in several of the
remai ni ng undi scl osed police reports, it is clear that the
crime scene investigation was suspect. These reports clearly
denonstrate not only discrepancies as to what nay have taken
pl ace on the day of the nurder, but also the inportance of
evi dence submtted at the trial

For exanple, the State presented evidence that there were

negroid hair fragnents found on the victims bed (R 701-2),

(R 551).
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with the insinuation being that these hairs belonged to M.
Fl oyd. %2

However, the credibility of this evidence is called into
guestion based upon Detective Engel ke’s undi scl osed report,
whi ch observed that the bed where the victins body was found
“was fully made.” Def. Ex. 1, Supplenentary Report dated 1-
23-84 by Det. Engel ke at 12. *“Laying underneath the victim
was a blue and white afghan. Also underneath the victimwere
several papers fromchurch.” |[d.

The | ocation of Ms. Anderson’s body on top of church
papers, on top of an afghan, on top of a made bed, raises
guestions as to the significance of “negroid body hair
fragnments” on the sheet and bedspread.

Simlarly, in another undisclosed report, Det. Crotty
reported that he had spoken with Steve Drexler of the FDLE | ab
in Sanford on June 13, 1984 and that M. Drexler had |ocated
“some negro body hair fragnments” on “the sheet and the white
bedspread in the victinms bedroom” Def. Ex. 1, Supplenentary
Report dated 6-14-84 by Det. Crotty at 2.

However, no explanation was provided as to how “negroid
body hair fragnments” on a sheet inside a made bed underneath
Ms. Anderson’s body, church papers and an af ghan reveal ed
anyt hi ng about who stabbed her to death. Had this information

been di sclosed, trial counsel would have been able to

52The victimwas nurdered in her bedroom and found |ying
on her bed (R 404-5).
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underm ne the State’'s assertion that those hairs could
possi bly belong to M. Floyd.

Additionally, Det. Engelke further noted in his
undi scl osed report that on the bottom shelf of the night stand
between the two twin beds in the bedroomit “appeared as if
sonet hi ng had been noved fromthe bottomshelf.” Def. Ex. 1,
Suppl enmentary Report dated 1-23-84 by Det. Engel ke at 12.
This never came out at trial and suggests that sonething was
taken fromthe residence by the assailant or assailants. No
evi dence was presented at trial that M. Floyd had taken
anyt hing other than the victinm s checkbook.

Further inconsistencies in the crime scene investigation
were reveal ed through an undi scl osed police report by Oficer
a sen:

In the bedroom where the vict[inm was found, there

are fresh pry marks on the east w ndow, on the

inside only. The w ndow was not opened however, and

appears to be painted shut. Possibly the suspect

attempted to exit the res. fromthis wi ndow. There

are pry marks on one wi ndow on the north w ndow

al so, but these did not appear to be as fresh.

Def. Ex. 1, Narrative Continuation Sheet of O ficer Osen at 3
(enphasi s added). %2
This report conflicts with Det. Engel ke’ s undi scl osed

report, where it was noted that he observed pry marks on the

wi ndow franme of the north wi ndow that he said were “fresh.”

8l n the acconpanying diagram O sen indicated that the
pry mark on the inside of the window was on the west w ndow.
The bedroom did not have wi ndows on the east wall.
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As to the wi ndows on west wall of the bedroom Det. Engel ke
said “[t]here was no evidence of fresh pry marks on the
interior of the window frames.” Def. Ex. 1, Supplenentary
Report dated 1-23-84 by Det. Engel ke at 12.

Not only does Detective Engel ke’s report conflict with
that of Officer Osen, it also conflicts with his own tri al
testi mony, where he stated, “There were two wi ndows that had
fresh, what appeared to be fresh pry marks.” (R 626). %

C. Undi scl osed State Attorney Investigative Reports

The State Attorney’s O fice’ s policy of concealing their
i nvestigative reports, called “Geen Sheets” based upon their
bei ng work product is suspect.® In M. Floyd s case
excul patory information included in these G een Sheets was
i nperm ssibly withheld fromtrial counsel.

I n the undi scl osed state attorney investigative reports
was a docunent entitled Reinvestigation that contains the
summari es of additional sworn statenents of w tnesses. One of

these sworn statenents was that of Ann Anderson, the victims

4The State made a big point of suggesting at trial that
the pry marks were evidence that M. Floyd attenpted to escape
fromthe house through one of the windows in the victinis
bedroom However, according to the State, since they were
pai nted shut, M. Floyd killed the victimin order to avoid
being identified.

°Bet ween the State’s legal argunments in its nmotion to quash,
its stipulation and the uncontroverted evidence presented at the
evidentiary hearing, it is clear that the investigative reports
introduced in Def. Ex. 2 were not disclosed to M. Floyd' s trial
attorney.

55



daughter. She reported that “a white male” had painted the
victims house “in the fall or winter of 1983.” Had trial
counsel been aware of this information as well as the Tina
A enn reports, he would have had an abundance of resources
within which to challenge the State s case.

Al so included were the transcribed sworn statenments of
Edna Whitfield and Gregory Anderson.% M. Witfield s
statenent included a discussion of her belief that Huey Byrd
may have killed the victim Another undi scl osed investigative
report related to M. Byrd. M. Episcopo noted that M. Byrd
had shown deception on a pol ygraph exam nati on. %’

In denying this claim the |ower court determ ned that it
was not devel oped by defense counsel at the evidentiary
hearing; that both Murry and Love were aware of Detective
Crotty’s deposition, in which he stated that M. Byrd showed
“little signs of deception”; that “CCRC-S is unable to show
that the defendant was prejudiced by the nondiscl osure of
Detective Pflieger’s police report, which contained
information to the same effect; and that CCRC-S has failed to

show that Byrd’' s deception could have been used during the

% M. Anderson’s sworn statenent, which is discussed
infra, could have been utilized for inpeachnment purposes.

S’Addi tionally, an undiscl osed suppl emental police report by
Detective Pflieger, dated 2-6-84, reported that M. Byrd gave
deceptive responses during a polygraph exam nati on on January 18,
1984. Def. Exh. 1.
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guilt phase or the resentencing phase for inmpeachnment
pur poses.” (PC-R 2159-61).

The | ower court’s reasoning is not supported by the
record fromthe evidentiary hearing. M. Love was shown a
February 6, 1984 police report by Detective Engel ke, contained
in Defense Exhibit 1 (PC-S. 321). He had not seen this
document before, nor was it provided to himin discovery (PC-
S. 321-322). M. Love did not consider this to be a “m nor”
deception. “M understanding is that basically you have three
possibilities. You can either have no deception indicated,
you have - - you can’t get a result, or you have deception.”

* * * %

Q I f you had the information that M. Byrd had
fail ed the polygraph - - was deceptive in the
pol ygraph, is that something that you would have
wanted to have investigated with Detective

Crotty?

A Yes.

Q | s that sonething that you would have wanted to
guestion the State prosecutors about, as to why
you were not given the pol ygraph?

A Well, if I found out, | would have, again,
pursued it.

Q You don’t recall having received this fromthe
State in any way?

A No.

Q Do you believe you were entitled to this
docunent ?

A | believe |I should have been provided with this

document or should have been provided it at sone
point in time. Wether or not it was provided

to M. Murry initially, I don’t know. | recal
havi ng sone deposition of Detective Crotty and
readi ng about it, but I did not basically feel

there was anything germane at the tinme, at | east
fromthe deposition.

Q But now that you know about the deception in the
pol ygraph, does it change your m nd?

A Yes, it does.
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(PC-S. 322-4).58

D. Undi scl osed Gregory Anderson Letters

At the evidentiary hearing, M. Floyd presented as Def.
Ex. 3, letters witten by Gregory Anderson to Det. Pfleiger
and Joe Episcopo, the assigned assistant state attorney.

It is clear that the State neither disclosed these
letters from Gregory Anderson nor the content of these letters
t hat denonstrate false testinmony on M. Anderson’s part and
Det. Pfleiger’s part, as well as establish M. Anderson’s
desperate efforts to obtain consideration fromthe State for
his testinony against M. Floyd®. The State intentionally hid
fromM. Floyd s counsel and fromhis jury the plan to reward
M . Anderson once he had testified. The non-disclosure of
these letters clearly violated due process.

The | ower court found that these letters were not
di sclosed and that they “did, in fact, possess excul patory
and/ or inpeachnent value to the defense.” (PC-R 2161).
However, in denying relief, the | ower court determn ned that

the third prong of Brady had not been established. The court

8 M. Love had never seen the February 13, 1984 report by
assi stant state attorney Joe Epi scopo, which was part of Def. Ex. 2
(PC-S. 324). It is this sonmething that he would have wanted to know
in his representation of M. Floyd. (PC-S. 326).

®This is significant because it provides hints of
accuracy to Gregory Anderson’s claimin his undiscl osed
letters that he had contact with Det. Pfleiger and Pfleiger’s
supervisor Lt. Hensley prior to Anderson’s incarceration with
M. Floyd. This constitutes evidence of a violation of United
States v. Henry, 447 U.S. 264 (1980).
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found that M. Murry had “proceeded to quite effectively

di scredit Anderson by questioning himconcerning his letter

writing to Judge Wal ker (the judge assigned to Anderson’s case

at the time), his prior involvenment as a ‘snitch’ in other

cases, and his apparent favorable treatment in prior cases.”

(PC-R. 2162). Thus, the court concluded that CCRC-S had

failed to show sufficient prejudice with respect to either the

guilt phase or the resentencing proceeding (PC-R 2162-63).
The | ower court overlooks the fact that it, and
presumabl y

this Court, relied upon M. Anderson’s testinmony in sustaining

M. Floyd' s conviction. Floyd v. State, 497 So.2d 1211 (Fl a.

1986). As such, this information was pertinent in putting
this case in such a different light as to underm ne confidence
in the outcone. Alternatively, in light of the |lower court’s
opi nion that M. Anderson was discredited, any further

eval uation of this case should be conducted w thout the
“benefit” of his testinmony. When a cunulative analysis is
conducted, it is clear that M. Floyd s conviction cannot

st and.

E. The Undi scl osed Excul patory Evi dence Under m nes
Confidence in the Qutcone

Appel l ant plainly disagrees with the | ower court’s

assertion that the police reports, particularly the Tina G enn
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reports, were not discoverable at the tinme of trial.?®°
Appel | ant maintains that the obligation to disclose
excul patory material under Brady supersedes any discovery

practice purportedly outlined in Mller v. State. Mbreover,

this Court has indicated that the question is whether the
St at e possessed excul patory “information” that it did not

reveal to the defendant. Young v. State, 739 So.2d at 553.

The information need not be in adm ssible form If the State
possessed excul patory information and it did not disclose this
information, a newtrial is warranted where the non-discl osure
underm nes confidence in the outcone of the trial. [In making
this determ nation “courts should consider not only how the
State’ s suppression of favorable information deprived the

def endant of direct relevant evidence but also how it

handi capped the defendant’s ability to investigate or present

60The | ower court is presumably relying on the State’s argunent
that the aforenentioned material was not di scoverable at the tine of
trial. The court stated:

At the outset, the court notes that the State Attorney’s
Ofice, at the time of this trial, was engaged in the
practice of redacting police reports, disclosing only that
portion which contained verbatimstatenents of w tnesses.
This practice was explained as “M Il erizing,” pursuant to
Mller v. State, 360 So. 2d 46 (Fla. 2d DCA 1978). Love’'s
testinmony at the evidentiary hearing, as well as that of

t he prosecutor Joe Episcopo, confirmed this practice. [T:
76-77, 120-22]. The State argues that this practice was
the discovery law in effect at the time of trial in 1984
and the resentencing in 1988, until the amendnent of Fla.
R Crim P. 3.220, effective July 1, 1989. |In re
Amendnent to Florida Rule of Crimnal Procedure 3.220, 550
So. 2d 1097 (Fla. 1989).

(PC-R. 2157).
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ot her aspects of the case.” Rogers v. State, 782 So.2d at

385.% This includes inpeachnent presentable through cross-
exam nati on chal l enging the “thoroughness and even good faith

of the [police] investigation.” Kyles v. Wiitley, 514 U S. at

446.

W thout this information, trial counsel was seriously
“handi capped” in his representation of M. Floyd. Rogers, 782
So.2d at 385. Furthernmore, counsel was limted in his ability
to i npeach the “thoroughness” and “good faith” of the State’s
investigation of this case. Kyles, 514 U. S. at 446. Robert
Love, M. Floyd' s re-sentencing counsel testified that these
non-di scl osure were “candidly, | think those were pretty
i mportant” (PC-S. 362).°%

M. Floyd s counsel were affirmatively m sled by the
fal se and/ or m sl eading testinmony given in depositions and at
trial. When the State failed to correct the testinony,
def ense counsel had every reason to believe that the State was
in conpliance with its constitutional obligations. Strickler

v. Greene, 527 U. S. 263, 281 (1999).

61Thi s Court has recogni zed that the United States Suprene
Court in Strickler elimnated the due diligence el enent of a
Brady claim Occhicone v. State, 768 So.2d 1037, 1042 (Fl a.
2000); Way v. State, 760 So.2d 903 (Fla. 2000).

2. Love stated at another point, “I would have to be
candid that in the report that | see here today, relative to
seei ng people at the scene, relative to adding to whatever
Crotty had said on the slight {sic}, or whatever that was in
t he polygraph test, if you want ny answer, that poses quite a
concern” (PC-S. 360).
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In the Brady context, the United States Suprenme Court and
this Court have explained that the materiality of evidence not
presented to the jury nust be considered “collectively, not

itemby-item” Kyles v. Wiitley, 514 U S. at 436; Young V.

State, 739 So.2d at 559.% |n Lightbourne v. State, 742 So.

238 (Fla. 1999), this Court, in explaining the analysis to be
used when eval uating a successive notion for postconviction
relief, reiterated the need for a cumul ative anal ysi s:

In this case the trial court concluded that
Carson's recanted testinony would not probably
produce a different result on retrial. [In making
this determ nation, the trial court did not consider
Emanuel 's testinmony, which it had concl uded was
procedurally barred, and did not consider Carnegia's
testinmony froma prior proceeding. The trial court
cannot consi der each piece of evidence in a vacuum
but nmust | ook at the total picture of all the
evi dence when making its decision.

When rendering the order on review, the trial
court did not have the benefit of our recent
decision in Jones v. State, 709 So. 2d 512, 521-22
(Fla.) cert. denied, 523 U. S. 1040 (1998), where we
expl ai ned that when a prior evidentiary hearing has
been conducted, "the trial court is required to
‘consider all newly discovered evidence which would
be adm ssible' at trial and then evaluate the
"wei ght of both the newly discovered evidence and
t he evidence which was introduced at the trial'"
det erm ni ng whet her the evidence woul d probably
produce a different result on retrial. This
cunmul ati ve anal ysis nust be conducted so that the
trial court has a "total picture"” of the case. Such
an analysis is simlar to the cunulative anal ysis
t hat must be conducted when considering the
materiality prong of a Brady claim See Kyles v.
VWhitley, 514 U S. 419, 436 (1995).

in

63Thi s Court has also held that cunul ative consi deration
must be given to evidence that trial counsel unreasonably

failed to discover and present at the capital trial. State v.
Gunsby, 670 So.2d 920 (Fla. 1996). Thus, this argunent nust
be eval uated cunul atively with Argunment Il, infra.
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Li ght bourne, 742 So. 2d at 247-248(enphasis added)(citations
om tted).

Clearly, a cunulative analysis of all of the w thheld
evi dence underm nes confidence in the outcone of the trial and
requires that this Court grant a newtrial. Justice denmands

that M. Floyd receive a newtrial. Cardona v. State, 826

So.2d 968 (Fla. 2002); Hoffrman v. State, 800 So.2d 174 (Fl a.

2001); State v. Huggins, 788 So.2d 238 (Fla. 2001); Rogers v.

State, 782 So.2d 373 (Fla. 2001).
1. The Presentation of False and/or M sl eadi ng Evi dence
Cl ai m
A. The Legal Standard
In Gglio v. United States, 405 U.S. 150, 153 (1972), the

United States Supreme Court recogni zed that the “deliberate
deception of a court and jurors by the presentation of known
fal se evidence is inconpatible with rudi mentary demands of
justice.” Accordingly, the Court concluded that the
Fourteenth Amendnent “forbade the prosecution to engage in ‘a

del i berate deception of court and jury. Gray v. Netherl and,

518 U. S. 152, 165 (1996), quoting Mooney v. Hol ohan, 294 U.S.

103, 112 (1935). |If the prosecutor intentionally or know ngly
presents false or m sleading evidence or argunent in order to

obtain a conviction or sentence of death, due process is

vi ol ated and the conviction and/or death sentence nust be set

aside unless the error is harnl ess beyond a reasonabl e doubt.
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Kyles v. Wiitley, 514 U. S. 419, 433 n.7 (1995). The

prosecution has a duty to alert the court, the defense, and
the jury when a State’s witness gives false testinmony. Napue

v. Illinois, 360 U S. 264 (1959). The prosecutor nust refrain

fromthe knowi ng deception of either the court or the jury
during a crimnal trial. Money, 294 U S. at 112. A
prosecutor is constitutionally prohibited from know ngly
relying upon false inpressions to obtain a conviction.

Alcorta v. Texas, 355 U S. 28 (1957).

I n cases “involving knowi ng use of false evidence the
def endant’ s conviction nmust be set aside if the falsity could
in any reasonable |ikelihood have affected the jury’s

verdict.” United States v. Bagley, 473 U S. at 678, guoting

United States v. Agurs, 427 U.S. at 102. (enphasis added). As

the United States Supreme Court explained in Bagley, this
standard is the equival ent of the harm ess beyond a reasonabl e
doubt test. Thus, where the prosecution violates G glio and
knowi ngly presents either fal se evidence or false argunment in
order to secure a conviction, a reversal is required unless
the error is proven harm ess beyond a reasonabl e doubt.

Bagl ey, 473 U.S. at 679 n.9.

B. At M. Floyd s Trial, Uncorrected Fal se and/ or
M sl eadi ng Testi nony

In M. Floyd s case, the State failed to correct false

and/ or m sl eading testinmny of a crucial w tness, G egory
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Anderson. The State relied upon this false and/or m sl eadi ng
testinmony in convincing the jury to convict M. Floyd.

At M. Floyd s first trial, M. Anderson clainmd that M.
Fl oyd had confessed to him M. Anderson testified that he
did not know if he would receive any consideration for his
testi nony against Floyd.® In his own case he was facing a
potential sentence of life plus 25 years if he was convicted
on the pending charges (R 781). M. Anderson testified that
he had nerely been told by the State that his testinony could
not hurt himin relationship to his owm case (R 781).
However, M. Anderson had witten to the trial prosecutor on
March 8, 1984, and stated:

You know before | had even tal ked to you concerni ng
what Floyd had told ne, Det. Pfleiger and | had

tal ked several tinmes, on the phone and in person and
he had talked to his supervisor and to Det.
Grigshby’s supervisor about getting the robbery
charge reduced and he had informed ne nore than once
that they had no objection to having the charge
reduced. He had even talked to my State’s Attorney
about it and ny |last conversation with Det. Pfleiger
he was going to be in court today and say this. |
wonder what happened, if they woul d have reduced it
even to Grand Theft and even if | would have pl ead
guilty to the other charge it would have put ne in
the point system of Probation, or at the very worse
1 yr or 18 nonths which | already have 8 nonths in.

Def. Ex. 3, March 8, 1984, letter. %5

64Mr. Anderson testified that he came forward only because
he did not believe in killing people (R 788).

8l n his August 7, 1984, deposition, M. Anderson
indicated that he called Det. Pfleiger once and told hi mwhat
he clainmed M. Floyd had said. Anderson did not hear from
Det. Pfleiger anynore until he was taken to talk to M.

Epi scopo (R 124).
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The prosecuting attorney at M. Floyd' s trial did not
correct M. Anderson’s false or at the very |east m sl eading
testimony. Yet, the Fourteenth Amendnent “forbade the
prosecution to engage in ‘a deliberate deception of court and

jury.’” Gray v. Netherland, 518 U. S. 152, 165 (1996), quoting

Mooney v. Hol ohan, 294 U. S. 103, 112 (1935).

In his deposition testinmony, M. Anderson said that Det.
Pfleiger had told himwhen he placed himin jail on his own
pendi ng charges, “‘If you hear anything,’ he said, ‘I don't
know if they’ll help you out or anything like that,’ but he
said, ‘It sure as hell won’t hurt you.”” (R 123). Yet in his
sworn statenent pursuant to a state attorney subpoena, M.
Anderson testified that nore than one officer had discussed
this with himwhen he was placed in the jail:

BY: You nentioned that the officers said to keep
your eyes open?

GA: | had asked themif | could hear something, if |
heard anyt hi ng about any type of case, would that
help me on ny cases. They said they couldn’t make
me any prom ses.

BY: Did they send you in there to |isten?

GA: No. They made that very specific. Lt. Hensley
made t hat specific.

Def. Ex. 2, February 13, 1984, statenent, at 4.% The

prosecuting attorney did not stand up and correct the fal se or

6Lt. Hensl ey was one of the supervisors who nade case
assignnments (PC-S. 557). He was the Lieutenant in charge of
the investigative division.
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at the very |l east nmisleading testinony given during M.
Ander son’ s deposition.

Det. Pfleiger testified at M. Floyd' s trial imrediately
following M. Anderson.% He indicated that he was the officer
who had arrested Anderson on January 18, 1984 (R 800). He
testified that Anderson had called himon February 10, 1984
(R 801). Det. Pfleiger testified that these two occasions
were the extent of his contact with Anderson; he and Anderson
had not tal ked between January 18!" and February 10'" (R 802).
Det. Pfleiger testified that prior to the February 13, 1984,
meeting with Anderson and the trial prosecutor, Anderson only
contacted Det. Pfleiger “in any fashion” by calling on
February 10, 1984 (R 801).% Det. Pfleiger then arranged to
nmeet with Anderson along with the trial prosecutor and Det.

Engel ke on February 13, 1984 (R 803). Det. Pfleiger did not

6’Det. Pfleiger never nmentioned that he was one of the
three main detectives assigned to M. Floyd' s case (PC-S. 558,
570-71). The inplication of his testinony was that his
i nvol venent arose because he had arrested M. Anderson. As a
result, he was the only one Anderson knew to contact.
Therefore, Det. Pfleiger had no real know edge of the facts of
t he hom ci de.

680f course, this was false. Anderson wote a letter
saying “Well Ral ph I’ve been keeping ny ears open and made
friends with this black guy in here Janes Floyd.” Def. Ex. 3.

M. Anderson stated, “I would really appreciate to talk to you
as soon as possible, you told me if | heard anything to |et
you know and no one else, | tried to get a hold of Detective
Li eutenant Hensley at first but | thought | should wait and
talk with you first as you told nme.” This letter contained
the follow ng postscript, “lI don’t know why you won't or can’t
except {sic} ny phone calls, but will you please take the tinme

and cone out here and discuss this with ne.”
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make any prom ses to Anderson; he did not even say that the
charges m ght be dropped (R 804).

The prosecuting attorney did not stand up and correct the
false or at the very |east m sleading testinony from Det.
Pfleiger. The prosecutor had been informed by Anderson’s
March 8, 1984, letter that Anderson had numerous conversations
with Det. Pfleiger who had discussed getting charges dropped
and appearing in court on his behalf. The prosecutor had al so
been informed that Lt. Hensley had been part of the contact,
specifically advising Anderson that he was not being asked to
l'isten.

The State knowi ngly presented a false or at |east
m sl eadi ng argunment in closing. The prosecutor argued that
Ander son had not been offered any deals (R 862). The
prosecut or vouched for the credibility of Anderson and that
his story never changed (R 861).% This clearly violated
G glio and Napue.

Anot her exanpl e of false and m sl eadi ng testinony
occurred during the pretrial deposition of Deputy Crotty, when
he was asked by M. Floyd s trial counsel about the results of
a canvass of the victims neighborhood after the discovery of
her body. Deputy Crotty informed M. Floyd s trial counsel

that the only thing that turned up was that a bl ack nal e had

®9Based upon Anderson’s testinony, the prosecutor argued
that M. Floyd was a racist who bragged about stabbing “the
white bitch” (R 863).
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been seen in the neighborhood (PC-S. 319-20). The prosecuting
attorney did not correct this false or at the very | east
m sl eadi ng testimony (R 415). Intentional m sleadi ng of

def ense counsel viol ates due process. Gray v. Netherl and,

518 U. S. 152, 165 (1996).
“The State, as the beneficiary of the Gglio violation,
bears the burden to prove that the presentation of false

testinmony at trial was harm ess error beyond a reasonabl e

doubt.” Guzman v. State, 28 Fla. L. Wekly S829 at 18 (Fl a.
2003). O herwise, a newtrial is required.
ARGUMENT |

THE TRI AL COURT ERRED | N DENYI NG MR. FLOYDS CLAI M
THAT HE WAS DEPRI VED OF HI S CONSTI TUTI ONALLY
GUARANTEED RI GHT TO THE EFFECTI VE ASSI STANCE OF
COUNSEL AT THE GUI LT PHASE OF HI S CAPI TAL TRI AL.

In Strickland v. WAshington, 466 U S. 668 (1984), the

United States Supreme Court explained that under the Sixth
Amendnent :

. a fair trial is one which evidence

subj ect to adversarial testing is presented

to an inpartial tribunal for resolution of

i ssues defined in advance of the

pr oceedi ng.
466 U.S. 668, 685 (1984). In order to insure that a
constitutionally adequate adversarial testing, and hence a
fair trial, occur, defense counsel nust provide the accused
with effective assistance. Accordingly, defense counsel is
obligated “to bring to bear such skill and know edge as w ||

render the trial a reliable adversarial testing process.”
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Strickland, 466 U. S. at 685. Wher e defense counsel fails in

his obligations and renders deficient performance, a new tri al
is required if confidence is undermned in the outcome. Smith

v. Wainwright, 799 F.2d 1442 (11th Cir. 1986).7°

To the extent that this Court finds that any or all of
t he docunents and information in the State’s possessi on as
reflected by Def. Ex. 1, 2, and 3 were disclosed or avail able
to M. Floyd s trial counsel, trial counsel’s perfornmance in
not using and presenting those docunents or the information
contained therein to M. Floyd' s jury was deficient. State v.

Gunsby, 670 So.2d 920 (Fla. 1996); Smith v. Wainwight, 799

F.2d 1442 (11th Cir. 1986).

Al t hough the facts underlying M. Floyd' s clains are

rai sed under alternative |legal theories -- i.e., Brady,
G glio, and ineffective assistance of counsel -- the

cunul ative effect of those facts in light of the record as a
whol e must be neverthel ess be assessed. As with Brady error,
the effects of the deficient performance nust be eval uated
cunul atively to determ ne whether the result of the trial
produced a reliable outcome. When such consideration is given
to the wealth of excul patory evidence that did not reach M.

Floyd s jury, either because the State failed to disclose or

° Various types of state interference with counsel's
performance may al so violate the Sixth Amendnment and give rise
to a presunption of prejudice. Strickland, 466 U. S. at 686,
692. See United States v. Cronic, 466 U S. 648, 659-660
(1984).
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because trial counsel failed to discover, confidence in the
reliability of the outcome is underm ned.
ARGUVENT |11

MR. FLOYD RECEI VED | NEFFECTI VE ASSI STANCE OF COUNSEL
AT THE PENALTY PHASE OF HI S CAPI TAL TRI AL.

A | nt roducti on

As expl ained by the United States Suprenme Court, an
i neffective assistance of counsel claimis conprised of two
conmponent s:

First, the defendant nust show that counsel’s
performance was deficient. This requires show ng

t hat counsel made errors so serious that counsel was
not functioning as the ‘counsel’ guaranteed the

def endant by the Sixth Anmendnment. Second, the

def endant nust show that the deficient perfornmance
prejudi ced the defense. This requires show ng that
counsel’s errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is
reliable.

Wlilliams v. Taylor, 120 S.Ct. 1495, 1511 (2000), quoting
Strickland v. Washington, 466 U.S. 668, 687 (1984).

In Wllians, the Supreme Court found deficient

performance where counsel failed to prepare for the penalty
phase of a capital case until a week before trial, “failed to
conduct an investigation that would have uncovered extensive
records,” “failed to seek prison records,” and “failed to
return phone calls of a certified public accountant.” 120
S.Ct. at 1514. Justice O Connor in her concurring opinion
expl ained, “trial counsel failed to conduct investigation that
woul d have uncovered substantial amounts of mtigation,” and
as a result this was a “failure to conduct the requisite,

diligent investigation.” |[|d.
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More recently, in Wqggins v. Smith, 123 S. Ct. 2527

(2003), the Supreme Court discussed counsel’s decision to
limt the scope of the investigation into potential mtigating
evi dence and the reasonabl eness of counsel’s investigation.
The Court st at ed:

[ A] court nust consider not only the quantum of

evi dence al ready known to counsel, but al so whet her
t he known evidence would | ead a reasonabl e attorney
to investigate further. Even assumng [trial
counsel] limted the scope of their investigation
for strategic reasons, Strickland does not establish
that a cursory investigation automatically justifies
a tactical decision with respect to sentencing
strategy. Rather, a reviewi ng court nust consider

t he reasonabl eness of the investigation said to
support that strategy.

W ggins, 123 S. C. at 2538.

This Court has recogni zed that trial counsel has a duty
to conduct an adequate and reasonabl e investigation of
avai l able mtigation and evi dence whi ch negates aggravati on.

Hildwin v. Dugger, 654 So. 2d 107 (Fla. 1995); Rose v. State,

675 So. 2d 567 (Fla. 1996). This did not occur in M. Floyd s
case.
B. Defici ent Performance

During the postconviction evidentiary hearing, M. Love
testified that it would be fair to say that the theme he was
going for at the resentencing was that M. Floyd was a good
and responsi bl e person who was relatively non-violent with a
solid work record (PC-S. 351). M. Love spoke with M. Floyd
and the people who were to testify, and he devel oped their

testimony that would help his theme (PC-S. 352).
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M. Love devel oped his “thene” w thout conducting an
adequate investigation into M. Floyd s case. He did not
obtain M. Floyd s school records; he did not obtain the
services of either a mtigation specialist or a nental health
expert; he did not have M. Floyd eval uated for nental
retardation; he did not have M. Floyd eval uated for organic
brain damage; he did not obtain any hospital records; he did
not obtain M. Floyd s prison records; he did not investigate
M. Floyd s background to ascertain if there had been poverty
or deprivation (PC-S 338-42).

Testinmony at the evidentiary hearing established that M.
Love’'s failure to do many of the aforenentioned things was not

based on strategy:

Was there a strategic reason not to get his DOC
records?
Not that | can recall

Was there a strategic reason not to hire a
mental health expert?
Strategi c reason, no.

> O>» O

(PC-S. 378-9). M. Love acknow edged that his present practice

is to utilize nmental health experts:
Q Do you represent capital defendants today?
A Yes, | do.
Q Do you regularly hire nental experts in your
i nvestigation today?
A Yes, | do.
Q Do you regularly hire investigators?
A Yes, | do.
Q s that a standard practice of course today?
A Yes, it is.

(PC-S. 345).
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I n accordance with Wllians v. Taylor and Wggi ns V.

Smth, counsel’s performance at the resentenci ng was
deficient. “[I]nvestigations into mtigating evidence ‘should
conprise efforts to discover all reasonably avail able
mtigating evidence and evidence to rebut any aggravating
evi dence that may be introduced by the prosecutor.’” W ggins,
123 S. Ct. at 2527. (enphasis on original)(citations omtted).
In a sentencing proceeding, “The basic concerns of counsel

are to neutralize the aggravating factors advanced by the
state, and to present mtigating evidence.” Starr v.

Lockhart, 23 F.3d 1280, 1285 (8'" Cir. 1994), cert. deni ed,

115 S. Ct. 499 (1994) (enphasis added). Here, the necessary
investigation to performthis function did not occur. At the
evidentiary hearing, M. Love acknow edged:

| don’t think there is a question of tactics have
changed and the | aw has changed, but also ny ability
in handling the case woul d have changed.

(PC-S. 385)(enphasis added). ™
In its order denying relief, the |ower court noted that:

A review of the entire proceeding reflects that Love
presented testinmony fromseven different w tnesses-
Eula WIllianms, Rex Estelle, Thomas Snell, Lela

Ri charson, Pinky Floyd, Ben Boykins, and Ann Shirl ey
Anderson, the victims daughter. A review of their
testimony reveals that Love presented a nmulti-
faceted picture of mtigation.

(PC-R. 2147)(enphasis added). Unfortunately, M. Love’'s

“mul ti-faceted picture of mtigation” yielded absolutely

"Prior to this case, M. Love had not done any other capital
murder trials or penalty phases (PC-S. 305-6).
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no mtigation, statutory or non-statutory, in the
sentenci ng order issued by this very sanme court,
“Therefore, as | total up all the mtigating factors,
there are none.” (RS. 1071).7

M. Love's ineffectiveness was al so denonstrat ed
during the voir dire, where he failed to preserve a
Bat son chal | enge.

After the prospective jurors were questioned, the
State procured the excusal of the only two blacks on the
panel . Watson Haynes was excused for cause, because of
his opposition to the death penalty (RS. 664-665). Mark
Ednmonds was excused perenptorily (RS. 670). |Imrediately
upon the State’s use of a perenptory to excuse Ednonds,
def ense counsel objected to the State exercising its
chal |l enges to exclude both of the black potential jurors,
t hus denying M. Floyd a cross-section of the community
(RS. 670-671).

The court asked the State to give a reason for
exercising its perenptory (RS. 671). The prosecutor
responded that he did not need to give a reason unl ess
systemati c excl usi on was shown, but then said, “I think
he [ Ednonds] said he would be satisfied for twenty-five

years and that’s punishment enough. You know, | thought

?ln its order denying relief, the |lower court avoids
maki ng a determ nation as to the deficient performance prong,
“Assum ng without deciding that Love was deficient...” (PC-R
2149) .
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that that was enough.” 1d. The court said he did not
specifically recall Ednonds’ answer, but said it was on
the record, and overruled M. Floyd' s objection. 1d.
The explanation offered by the State was patently
false. M. Floyd' s counsel was ineffective for not
obj ecting to the expl anati on.
On direct appeal, this Court stated:

There is no question that the state’s explanation
was race-neutral, and if true, would have satisfied
the test established in State v. Neil, 457 So. 2d
481 (Fla. 1984), clarified, State v. Castillo, 486
So. 2d 565 (Fla. 1986), and State v. Slappy, 522 So.
2d 18, 22 (Fla. 1988), cert. denied, 487 U.S. 1219,
108 S. Ct. 2873, 101 L.Ed.2d 909 (1988). It is
uncontroverted, however, that the explanation was
not true. At oral argunent, the state conceded that
the record indicates that Ednonds never nmade such a
statenment. Thus, we nust determ ne the paraneters
of the trial court's responsibility to ascertain if
the state has satisfied its burden of producing a
race-neutral reason for the chall enge.

* * %

Once the state has proffered a facially race-neutral
reason, a defendant nust place the court on notice
that he or she contests the factual existence of the
reason. Here, the error was easily correctable.

Had defense counsel disputed the state's statenent,
the court would have been conpelled to ascertain
fromthe record if the state's assertion was true.
Had the court determ ned that there was no factual
basis for the chall enge, the state's explanation no
| onger coul d have been considered a race-neutral
expl anati on and Juror Ednonds coul d not have been
perenptorily excused. Because defense counsel
failed to object to the prosecutor’'s explanation,
the Neil issue was not properly preserved for
review. We reject Floyd's first claimof error.

Floyd v. State, 569 So. 2d 1225, 1229, 1230 (Fla. 1990)

(enmphasi s added).
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At the evidentiary hearing, M. Love testified:

Well, | renmenber the State noved to strike this
particul ar juror, who was African-Anerican. |

obj ected on Neil grounds. | believe M. Federico,
as | recall, inplicated that the reason was
supposedly race neutral. And at the tinme I
specifically remenber thinking that it was so
patently incorrect that | did not need to say
anything nmore, and didn't. Apparently, | was

i ncorrect on that.

* * * %

| don’t know if |I would characterize it as a

“strategic decision.” | basically - - | guess you

could. The fact that I was so absolutely sure that

the record would reflect that the reason given for a

neutral chall enge woul d be absolutely incorrect;

but, again, as | found out, | was incorrect in that

deci si on.
(PC-S. 348-9) (enphasis added).” |In denying relief, the |ower
court determ ned that the Florida Supreme Court opinion
essentially anounted to new caselaw, and therefore M. Love
coul d not have been ineffective (PC-R 2151). Contrary to the
| ower court’s order, M. Love's failure to properly preserve
the Neil issue was based on nothing nore than his ignorance of
the law, which resulted in prejudice to M. Floyd. "
C. Prej udi ce

As a result of counsel’s deficient performance, the
resentencing jury never heard crucial mtigating evidence that
woul d have rebutted and outwei ghed the two aggravating factors

presented by the state. These two aggravating circunmstances

At the time of this case, M. Love had not picked a death
qualified jury before (PC-S. 347).

“Counsel was also ineffective in failing to request
addi ti onal perenptory chal |l enges.
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wer e pecuni ary gain and hei nous, atrocious or cruel. No
mtigating circunstances were established to wei gh agai nst
t hese two aggravating circunstances.’ Nevertheless, four of
the jurors voted to recommend a |life sentence. Only two
addi tional jurors needed to be convinced to vote for a life
recomendation for a binding |ife recommendati on to have been
returned. 7®

Had counsel investigated, evidence of a wealth of
mtigating circunstances could have been presented. This
evi dence woul d have offset the two aggravating circunstances
presented by the State and woul d have al so established
numerous mtigators: that M. Floyd was under the influence
of extreme mental or enotional disturbance in 1984 (PC-S.
525); that M. Floyd suffered froma nmental illness of
depression fromat |east the tinme of early adulthood (PC-S.
525, 531); that he had sone difficulty in reasoning, thinking
and judgnent (PC-S. 525); that he suffers from brain damage
(PC-S. 526); that he has difficulty in problem solving Id.
t hat he has troubl e nmaki ng good judgnents Id.; that he has

difficulties with inpulse control and has | anguage and

®Not only did M. Love's “efforts” at the resentencing result
in a finding of no mtigation, he also opened the door to the State
being able to present evidence of M. Floyd' s prior non-violent
felony convictions (RS. 892, 935-7, 942).

Further, two justices of this Court voted to vacate M.
Fl oyd’ s death sentence as disproportionate. Floyd v. State, 569
So.2d 1225, 1232 (Fla. 1990) (McDonal d, J., dissenting, joined by
Barkett, J.).
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arithnmetic deficits Id.; that he is nentally retarded (PC-S.
526); that he had a dysfunctional famlial background (PC-S.
531-2, 1839, 1998); that he was sexually abused 1d; and that
he suffered from severe academ c problens (PC-S. 521, 532).

The | ower court disregarded the expert testinmony
presented by collateral counsel: “Dr. Sultan’s findings are of
no monment to this proceeding, in part because this court has
al ready decided the question of whether the defendant is
mentally retarded, and in other part because her findings are
based on her exam nation of the defendant in 1994 (tw ce) and
2002, obviously years after Love' s representation of the
def endant.” (PC-R. 2148) (enphasis added).

The court’s finding is erroneous. The jury could have
accepted Dr. Sultan’s finding of nmental retardation as being
reasonably established by a preponderance of the evidence, the
standard utilized for mtigating factors at the penalty phase.
More inportantly, with regard to the plethora of other
mtigation which Dr. Sultan found to exist, including a
statutory mtigating circunstance, the court’s position that
her findings “are of no noment to these proceedings” is
incorrect. |If one were to accept the court’s rationale, then
no attorney could ever be found ineffective for failing to
hire mental health experts, given that any postconviction
eval uati on woul d be years after the fact. Clearly, the

court’s statenent is contrary to caselaw. See, e.qg., Ragsdale

v. State, 798 So. 2d (Fla. 2001).
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When consi dering how close M. Floyd s death
recomendati on was (8-4), and how little was presented at the
resentencing, this substantial mtigation would have tipped

the scales towards life. Fl oyd v. State, 569 So. 2d 1232

(McDonal d, J., dissenting, joined by Barkett, J.). The | ower
court’s finding that M. Floyd has not shown “that he was
sufficiently prejudiced,” is erroneous (PC-R 2149). M.
Floyd is entitled to relief.

ARGUMENT |V

THE TRI AL COURT ERRED | N DENYI NG MR FLOYD S CLAI M THAT,

BECAUSE OF HI S MENTAL RETARDATI ON, H S DEATH SENTENCE

VI OLATES THE EI GHTH AND FOURTEENTH AMENDMENTS TO THE

UNI TED STATES' CONSTI TUTI ON AS WELL AS THE CORRESPONDI NG

PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON

M. Floyd has proven that he is nentally retarded. M.
Fl oyd has significant limtations both in intellectual
functioning and in adaptive behavior as expressed in
conceptual, social and practical adaptive skills. This
disability originated before the age of 18. (See Definition of
Mental Retardation, Anmerican Association on Mental
Ret ardati on, Defense Exhibit 8).

M. Floyd presented evidence from one expert in nmental
retardation and one court-appointed mental health expert that
he is nentally retarded. These two experts relied on al
three prongs of the definition of mental retardation. They
applied those prongs to M. Floyd, and based on the facts and

background materials, they determned M. Floyd is nentally

ret arded.
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The two other court experts were far from having
expertise in nental retardation. Neither had done current
research or witten papers in the area of nental retardation
Nei ther had | ectured on the topic. More inportantly, both
failed to rely on the three-prong definition of nental
retardation that they clainmed they followed in determning if
M. Floyd was nmentally retarded. These two court-appointed
experts failed to consider onset before the age of 18, a
separate and i ndependent prong of the definition of nental
retardation.

A JURY TRI AL

M. Floyd nmaintains that under Ring v. Arizona, 122 S.

Ct. 2428 (2002), he is entitled to a jury trial to detern ne
whet her he is nmentally retarded. Ring requires that capital
def endants are entitled to a jury determ nation of any fact on
which the | egislature conditions an increase in their maxi num
puni shnment. A jury trial on M. Floyd s nmental retardation is
necessary in light of Ring because it is a fact, which if not

proven, will increase his maxi mum puni shnment. See Murphy v.

State, 54 P.3d 556, 568 (Ckla. Crim App. 2002) (“Unless the
i ssue of nental retardation is resolved prior to trial, the
i ssue of nental retardation shall be decided in the sentencing
state of a capital nurder trial...”).
B. | MPROPRI ETY OF THE PROCEEDI NGS
On June 20, 2002, the United States Suprene Court

announced that the execution of the nentally retarded viol ated
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the Ei ghth Amendment and the evol ving standards of decency.

Atkins v. Virginia, 122 S.C. 2242 (2002). While so hol ding,

the Suprene Court indicated, “As was our approach in Ford v.

Wai nwight, with regard to insanity, we |leave to the State[s]

the task of devel opi ng appropriate ways to enforce the
constitutional restriction upon its execution of sentences.”

Atkins, 122 S.Ct. at 2250, quoting Ford v. Wainright, 477 U.S.

399, 405 (1986).

1. SELECTI ON OF EXPERTS

In reliance in part on the decision in Atkins, M. Floyd
chal | enged his sentence of death as violating the Eighth
Amendnent. After setting an evidentiary hearing on M.
Floyd’s nental retardation claim the |ower court indicated
that it would appoint “three nmental retardation experts to
eval uate the defendant, pursuant to 921.137, Florida
Statutes.” (PC-S. 250). The court appointed three experts,
two fromthe State’s |list and one fromthe defense list to
evaluate M. Floyd and determ ne whether he is nentally
retarded (PC-R 99-100). In the Order Appointing Mental
Ret ardati on Experts, the court acknow edged that while Fla.
Stat. 921.137 only calls for the appointnent of two experts,
the court bypassed the statute, stating it “would prefer to
appoint no fewer than three experts to aid the court in
determining if the defendant in this case is nentally

retarded.” (PC-R. 99-100).
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In ignoring the protocol of the Florida Statute, the
| ower court inproperly stacked the deck against M. Floyd.
The court’s actions denonstrated its bias against M. Floyd,
and as a result, denied M. Floyd his right to due process
(See Argunent V).77

2. LACK OF STANDARDS

The | ower court failed to give the experts any gui dance
as to how I Q testing should be used and what definition and
st andards governed the evaluations of M. Floyd. Further, the
| ower court failed to give any guidance as to the burden of
proof .’ \When counsel for M. Floyd voiced her concerns about
the | ack of guidance given to the experts, the | ower court
sai d:

....the determ nati on of what procedures should be

enpl oyed, what tests should be adm ni stered, and

what standards should apply are issues for the
experts who regularly practice in the field.

™NWth regard to Dr. Tooner, the one expert which the court
appointed fromcollateral counsel’s suggestion list, the court found
that his ability to remin objective during present-day testing is
suspect, considering his prior affiliation with CCRin this case from
1992, and considering the fact that has been hired by CCRC 3 to 4
times per year for the past 10 years, approximately.” (PC-R 2128).
In making this determ nation, the court attenpted to discredit its
own expert, based on his “prior affiliation.” As a result, the only
court-appointed experts who were deened credi ble by the court were
fromthe State’s |list of suggested experts. M. Floyd was denied his
right to due process in this proceeding.

8The court did not specify whether M. Floyd s burden was
by a preponderance of the evidence or by the clear and
convi nci ng evidence standard.
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(PC-R 1696-98). Because of the absence of rul es of
procedure, the |lower court concluded that the procedure for
determ ning nmental retardation would be left entirely to the
mental health exam ners, who do not regularly practice in the
field of mental retardation. |In fact, none of the State’'s
experts regularly practice in the field of nmental retardation.
The | ower court usurped the |egislative function and
turned over its judicial authority to experts who have no
concept of what |egal procedures and standards shoul d be.
Under Fla. Stat. Sec. 921.137, M. Floyd and the Florida
Legi sl ature had expected the Departnment of Children and Famly
Services (DCF) to specify the standards and tests necessary
for the proper determ nation of nental retardation. However,
DCF has not conpleted its devel opnent of those standards, even
t hough the rules are in the process of being created (Defense
Exhi bit 4). Moreover, this statute in its current form does
not apply to M. Floyd because it is not retroactive and this
Court has not had an opportunity to correct those defects by

promul gati ng new rul es or procedures in |ight of Atkins.?

In addition to the statute, the | ower court relied on a

footnote in Crooks v. State, 813 So. 2d 68, 76 n. 5 (Fla.

2002) to support its suggestion that the court-appointed

M. Floyd had asked that the proceedings be held in
abeyance until the Florida Supreme Court pronul gated rules
(PC-R 1696-98).
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experts could establish their own standards, rules and
procedures in an Atkins nmental retardation hearing. However,
Crooks was a direct appeal opinion decided on March 7, 2002,
wi t hout consideration of the United States Suprene Court’s
decision in Atkins. The subject of M. Crooks’ appeal was the
failure of the trial court to consider borderline nmental
retardation as mtigating evidence. The footnote sets out
that “society’s understandi ng of nental retardation continues
to evolve” and that the Florida Suprene Court has elected to
foll ow the approach of the United States Suprene Court in
treating low intelligence as a significant mtigating factor.

See, Crooks, 813 So. 2d at fn 5. In addition, at footnote 7,

this Court specifically said that Fla. Stat. Sec. 91. 137 had
just been codified and that “the applicability of this new

|l egislation and its effect, on Crooks’ case is not before us.”
Id at footnote 7 (enphasis added). Therefore, Crooks was not

instructive at all in M. Floyd s situation.

The | ower court essentially allowed the court-appointed
experts to make it up as they go along -- allow ng each expert
to pick and choose froman inconplete nental retardation
statute, the DSM 1V, from prevailing case |aw or the standard
they use in their own practices. As a result, sonme experts
chose different nmethods and then failed to follow the dictates
of the nethods they chose. The absence of procedures has
resulted in inconsistent process applied to M. Floyd. This

i nconsi stent and haphazard process denied M. Floyd his
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procedural due process rights to notice and opportunity to be
heard in a nmeani ngful manner at a neaningful time. M. Floyd
is entitled to a proper hearing, with proper procedures in
pl ace and to a jury determ nation as to nental retardation.
C. THE LOVNER COURT’ S ORDER

In its order denying relief, the |lower court found that
M. Floyd failed to show that he is nentally retarded. 8 (PC-R
2127-29). In making this finding, the |lower court relied on
the testinony of Dr. Gamache and Dr. Merin, each of whomthe
court found to be qualified experts as well as highly
credible.8 (PC-R 2127-28). The court’'s order is not based on
obj ective evidence. The facts establish that neither Dr.
Merin nor Dr. Ganmache were nental retardation experts.

Al t hough Dr. Merin stated that he chose to rely on the
DSM 1V, and not the statute, (PC-R 1771), he sonehow
over|l ooked Criterion C of the DSM IV, which establishes that
t he onset of nmental retardation must occur prior to the age of

18. 82

80The court did not specify whether M. Floyd failed to
meet this burden by a preponderance of the evidence or by the
cl ear and convi nci ng evi dence standard.

81The court found that Dr. Merin was qualified as an
expert in mental retardation after Dr Merin clainmed that he
had been retained by the State and the defense equally and
that he has been qualified as an expert hundreds of tinmes (PC-
R 2121).

820n page 39 of the Diagnostic and Statistical Manual of Mental

Di sorders, Fourth Edition (DSM1V) is the heading Mental Retardation
and Di agnostic Features, which says:
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During his direct exam nation as well as in his report,

Dr. Merin failed to mention the third prong of the definition

as a basis for his conclusion. 1In fact, it appeared he had
not considered it at all until defense counsel asked about
this omssion. Dr. Merin responded, “Well, | considered or it

was ny consideration that it was adaptive capabilities.” (PC-
R. 1772). However, the DSM IV does not consi der onset before
age 18 and adaptive skills to be the same thing. That is why
they are separated as two different criteria of the nmental
retardation definition. Unconcerned by this distinction, Dr.
Merin failed to consider one of the three i ndependent prongs
required in an evaluation for nmental retardation. Dr. Merin’'s
onm ssion was obvious. An expert who regularly practices in
the field of mental retardation should know this basic point.
He is no expert on nental retardation. 8

Dr. Merin also offered that he omtted any reference of
onset before age 18 fromhis report because “I didn't think it

was necessary to put it in” and because “that’s what happened

The essential feature of Mental Retardation is
significantly subaverage general intellectual functioning
(Criterion A) that is acconpanied by significant
[imtations in adaptive functioning in at |least two of the
follow ng skill areas: conmunication, self-care, hone
living, social/interpersonal skills, use of comunity
resources, self-direction, functional academ c skills,
work, leisure, health, and safety (Criterion B). The
onset nust occur before age 18 years (Criterion C)

8Dr. Merin is of the belief that research on nental retardation
has not changed much since the 1950s and 1960s (PC-R. 1776).
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thirty years ago.” Dr. Merin said he did not place a great
deal of enmphasis on M. Floyd's official school records from
Pi nel | as County because, “we don’t know the reasons for those
scores.” (PC-R 1792).8

Dr. Merin’s response is not only contrary to the DSM 1V,
whi ch he chose to rely on, but contrary to common sense.
“Onset before age 18" is a part of the DSMIV to distinguish
| ong- st andi ng probl enms from problens that manifest thensel ves
at adulthood. There would be no other way to prove onset
bef ore age 18 without old school or nmedical records,
especially considering M. Floyd s age of 42. The fact that
t he school records are nore than 30 years old is what makes
them so val uable to those who “regularly practice” in the
field of nental retardation. They are val uabl e because they
prove the third prong of the test.

The scores within those school records, which indicate
that M. Floyd was functioning in the retarded range when he
was 15 with a full-scale score of 51 1Q (PC-R 212-216), neant
t hat school counsel ors and teachers who had an opportunity to
observe and test M. Floyd every day thought he was nentally

retarded and the 1Q scores bore that out. Dr. Merin could not

8Dr. Merin had no problemrelying on M. Floyd' s self-
report about his adaptive skills and enpl oynent history. One
woul d think that independent records by school counselors and
teachers would be nore reliable than a nentally-retarded death
row i nmate.
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avoid this evidence by saying it was not reliable because they
were too ol d.

Contrary to the |l ower court’s order, the facts al so
establish that Dr. Gamache is not an expert in nental
retardation. Professionally, Dr. Gamache’s CV is lacking in
any expertise on nmental retardation. Practically, Dr. Ganmache
did even less than Dr. Merin in finding that M. Floyd was not
mentally retarded.

Dr. Gamache failed to conduct a clinical interview wth
M. Floyd. Wen asked why he did not conduct such an
interview, Dr. Ganmache responded that his purpose was to
determine if he was nentally retarded and “I did not ask any
guestions beyond that at that time.” (PC-R 1925). Dr.
Gamache said he did not conduct a clinical interview with M.
Fl oyd because he was not asked to do so and interviews are
“not necessarily” part of his evaluation to determ ne nental
retardation. (PC-R 1925-26). 8%

Al t hough he testified about it on direct exam nation, Dr.
Gamache did not nmention any adaptive skills in his report (PC-

R. 1934). Additionally, while Dr. Gamache chose to rely on

8Court - appoi nted expert Sidney Merin testified that his
interview and evaluation with M. Floyd began at about 10: 30
a.m and he went past 1 p.m (PC-R 1739-40). Dr. Merin did
not suggest that a clinical interview was superfluous. Dr.
Tooner, another court-appointed expert, said he spent four
hours interviewing and testing M. Floyd (PC-R 1828).
Def ense expert Denis Keyes testified that he spent
approxi mately nine hours interview ng and testing M. Floyd.
He testified that it took at |east two hours to get
confortable with M. Floyd and the environment (PC-R 1984-5).
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the DSM 1V and the Florida Statute, 916.106 (12),% (PC-R
1915), he forget to nmention the third prong of the definition
of mental retardation-- onset before age 18, on direct

exam nation and in his report. Dr. Gamache said he did not
consi der onset before age 18 “an i ndependent prong” and said

it was nerely a way to differentiate between adults who nay

have suffered sonme illness (PC-R 1945). He failed to nention
onset before age 18 in his report because, he said, “it was
not necessary..... I have no dispute with whether or not there

was sone indication of below normal intellectual ability prior
to age 18" (PC-R 1946). Yet, Dr. Gamache failed to nention
it in his report to this Court or on direct exam nation. Like
Dr. Merin, had Dr. Gamache found no evidence of onset before
age 18, it is clear he would have cited that as a reason to
show that M. Floyd was not retarded.

The statute that Dr. Gamache said he relied on speaks
about three prongs: general intellectual functioning,
adapti ve behavi or, manifesting during the period of conception
to age 18. The statute speaks about the standards and rul es
of the departnent, which Dr. Gamache assuned was the
Departnment of Children and Famlies. He said while he relied

on that statute, he was unable to determ ne what rul es had

8Fl a. Stat. 916.106 (12) defines retardation as
“significantly subaverage general intellectual functioning
exi sting concurrently with deficits in adaptive behavi or and
mani f ested during the period fromconception to age 18.~
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been promul gated by the DCF. *“I searched for such a rule.
found no such evidence.” (PC-R 1918-19).

When shown a draft fromthe DCF concerning nenta
retardation in capital felony cases, Dr. Gamache said he had
not seen it before nor had anyone shared it with him The
draft, Defense Exhibit 4, mentions two tests that DCF wil |
consider in determ ning nental retardation — the Wechsl er
Intelligence Scale and the Stanford Binet.?® Dr. Gamache said
he did not give either of those two tests to M. Floyd (PC-R
1917-18) .

Dr. Gamache said he found his role in these proceedi ngs
was to advise or educate the Court in a legal matter, but he
was unable to determ ne what standards to rely on, although he
concluded in his report that “M. Floyd did not neet the
st andards for post-conviction relief fromdeath row on the
basis of mental retardation.” Wen asked what those standards
were, Dr. Gamache was unable to say (PC-R 1922-23).

In terms of credibility, the court disregarded the fact
that Dr. Gamache was | ess than candid on his curriculumvitae,
whi ch he said was up-to-date. (CV of Dr. Gamache, Defense
Exhi bit 5). Although his CV indicates that he currently is a

clinical assistant professor at the University of South

8The proposed draft fromthe Departnment of Children and
Fam lies on determning nental retardation in capital felony cases
cites the WAIS-111 and the Stanford-Binet as the two nost reliable
tests to determ ne nental retardation. See Defense Exhibit 4.
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Fl orida, College of Medicine, the University of South Florida
has “no record of current enployment ...for Mchael P
Gamache” (Defense Exhibit 2, October 25, 2002 letter from
University of South Florida indicating no records of current
enpl oynment of Dr. Gamache). When asked to explain the

di screpancy, Dr. Gamache said it was not a paid position, but

rather a “courtesy appointnment.” “lI am not currently enpl oyed
by the University of South Florida, I am not enpl oyed there.
| receive no nmoney or funding. | have no enpl oynent contract

with them” (PC-R 1900).

Dr. Gamache clained to have reviewed the Pinellas County
School records of M. Floyd. However, he failed to see “that
they formally di agnosed himas being nentally retarded” (PC-R
1929). Dr. Gamache’s failure was telling and di shonest. In
tab 6 of the background materials provided to Dr. Ganache and
this Court, is a two-page psychol ogi cal report conducted by
Edilo M Robles, a school psychol ogi st who eval uated M.

Fl oyd. The eval uation date was Decenber 12, 1975 and
indicated that M. Floyd was 15 in the eighth grade. The

eval uati on procedure involved testing of M. Floyd, along with
t eacher, principal and school team conferences, and interviews
and counseling with M. Floyd.

The report said that M. Floyd was having academ c
difficulties and “is clearly well below the level of his

present grade placenent,” which was eighth grade. The

psychol ogi st tested M. Floyd and found that he was
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“functioning within the retarded range of intelligence,” with
a full scale 1Q of 51. Another testing profile indicated that
M. Floyd had strengths in interpreting social situations,
“conparatively speaking,” but said that “James is still
functioning at the retarded range even in this particul ar
area.” The psychol ogical report found that M. Floyd s
performance on various tests showed his grade | evel to be the
third grade and that he was at | east four years behind in
basi c subjects such as math, word recognition, and spelling.
The Tyrone M ddl e School Educati on Team decided to recomrend
that M. Floyd be transferred to high school and placed in a
“EMR’ unit at that school, which nmeans educable mentally
retarded.

The summary of these records state that:

Janmes’ performance on the W SC-R places him

within the retarded range of intelligence.

Performance in the WRAT indicate he is functioning

at | east 4 years behind present grade placenment in

his basic subjects. Results of the Bender-Cestalt

al so indicate his being at | east 4 years behind in

his perceptual abilities as conpared to his peers.

Janmes’ size and | evel of social interaction places a

great deal of pressure both on himand on his

teachers and peers in his present school

envi ronment .

(PC-R. 212-216) (enphasi s added).

Whil e ignoring the aforenentioned information, Dr.
Gamache found in M. Floyd s prison records adaptive
functioning that he used the outside yard regularly and spent
significant anount of tinme in his cell reading, witing and

wat ching TV (PC-R 1888). Dr. Gamache said those skills
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showed “the adaptive domai ns of health and | eisure and self-
direction, as well as ....comunication and hone living.” |d.

Dr. Gamache, however, failed to question M. Floyd or
anyone el se about his life on death row (PC-R 1951). Had he
done so, he would have learned that M. Floyd had no ability
to “self-direct” in 24-hour |lock down. There is no adaptive
skill required to sit in a |locked cell where the only two
options are watching TV or reading a book. There is no
adaptive skill required to be directed to the yard twi ce a
week for two hours.

In sumtotal, Dr. Gamache found M. Floyd not to be
retarded based on: Five questions including when was his
bi rt hday; Seventy-five mnutes of IQtesting;, Dr. Gamache’s
failure to see the school records that showed that M. Floyd
was formally diagnosed as retarded at the age of 15 while in
the eighth grade; and adaptive behaviors consisting of: Letter
writing in which Dr. Gamache did not know if M. Floyd was the
aut hor; prison records of “health, |eisure and self-
direction,” in which M. Floyd was in 24-hour | ock down and
has no free choice; and testinony of Rex Estelle, who said
that M. Floyd was not a good worker because he |lost tinme and
stole fromthe church and its parishioners.

Wth regard to Dr. Tooner and Dr. Keyes, the two experts
who found M. Floyd to be nentally retarded, the | ower court
incidentally found their testinony to be |less credible. The

| ower court criticizes Dr. Toonmer because his opinion on the
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def endant’ s | evel of adaptive functioning was based al nost
entirely on “background nmaterials” that were sel ected and
provided by CCRC-S (PC-R. 2128). The court overl ooks Dr.
Tooner’s testinony that he relied on what M. Floyd told him
but it would have conprom sed the integrity of the testing
process to rely solely on this information (PC-R 1835-6).

Al so, the court obviously disregards the testinony of Dr.
Gamache that, with regard to adaptive behavior, he obtained
this information nostly fromthe records provided by defense
counsel (PC-R. 1887).

Next, the court takes issue with the fact that Dr. Tooner
failed to account for the marked difference in the scores from
the tests he gave in 1992 as opposed to 2002. |1d. Again, the
court ignores the fact that the 1992 score was entirely
consistent with the score M. Floyd obtained while in prison
(PC-R. 1829-30). Further, the court acknow edges then
seem ngly dism sses the fact that Dr. Tooner utilized a
different test in 2002.

The court al so expressed concerned over the fact that:

Dr. Toonmer, on cross-exam nation, was vague and

i nspecific when asked to list the deficits in the

def endant’ s adaptive skills that contributed to his

finding of nmental retardation. Essentially, Dr. Tooner

stated that it was the defendant’s deficits in school and
enpl oyment. Yet the school records thensel ves show t hat

t he defendant excelled in Science and Language, and the

evi dence indicated that the defendant worked as a
di shwasher, a custodian, and a | andscaper.

95



(PC-R 2128).% The court’s order ignores the evidence. 1In
terns of the second prong of the DMS-1V test, overall adaptive
functioning, Dr. Tooner said he |ooked at M. Floyd' s past
records that described his functioning, including his academ c
skills (PC-R. 1833).

Dr. Tooner said he found a nunber of critical factors in
t he background materials. 1d. He said there was information
on M. Floyd's famly history and his nother’s al coholism (PC-
R. 1834). He said he found information in the pre-sentence
i nvestigation that provided additional information about the
famly' s dysfunction. 1d. “There were al so school records
that provided a picture of his difficulty with intellectual
functioning.” 1d.

Dr. Tooner described M. Floyd s school records as
“critical”:

because they provided a picture of intell ectual

functioning prior to age eighteen. This was adm nistered

by school personnel. It also is supplenented by the

narrative remarks, which pointed out the fact that he was

under achi evi ng.

He had deficits in all areas. He was not perform ng up
to his grade | evel or expectations overall. That’s in

88The court also found that “Dr. Tooner’s ability to remin
obj ective during present-day testing is suspect, considering his
prior affiliation with CCRin this case from 1992, and consi deri ng
the fact that has been hired by CCRC 3 to 4 tines per year for the

past 10 years, approximately.” (PC-R 2128). In making this
determ nation, the court attenpted to discredit its own expert, based
solely on his “prior affiliation.” As a result, the only court-

appoi nted experts who were deened credible by the court were fromthe
State’s |ist of suggested experts. M. Floyd was denied his right to
due process in this proceeding.
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ternms of functioning and in terns of his mastering of the
required information.

(PC-R 1835). In stating that “the school records thensel ves
show that the defendant excelled in Science and Language,” the
court is avoiding the overwhel m ng data and concl usi on as
stated in these records: that M. Floyd was found to be
mentally retarded.

Moreover, with regard to M. Floyd s work as di shwasher
custodi an and | andscaper, Dr. Toomer explained that these are
basically redundant tasks, that they don’t require abstract
function to do those kinds of tasks (PC-R 1861). Mentally
retarded individuals can handl e those kinds of tasks (PC-R
1862) .

Dr. Toonmer stated that M. Floyd's inability to hold a
job as a janitor or dishwasher was indicative of poor adaptive
skills (PC-R 1869-70). Oher indications of poor adaptive
functioning included the areas of interaction with M. Floyd s
peers, his deficit functioning in school and enpl oynent as
well as self-direction (PC-R 1865).

What distingui shed Dr. Tooner fromthe other court-
appoi nted experts was the equal consideration of all three
prongs of the DSM IV definition of nmental retardation and
their application to M. Floyd. Based on his expertise, and
current and past testing, Dr. Tooner testified that M. Floyd
has significant subaverage intellectual functioning that

exists with deficits in behavior that manifested before the
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age of 18, the third prong of the DSM IV test. Dr. Tooner
concluded that M. Floyd was nentally retarded (PC-R 1839).
The court also found Dr. Keyes to be | ess credible
despite the fact that he was the only expert who has focused
his career in the field of mental retardation.® Even the
| ower court acknow edged that “throughout his testinony on
direct-exam nation, Dr. Keyes denonstrated his thorough
know edge about nmentally retarded persons.” (PC-R 2128). In
an attenpt to discredit Dr. Keyes and his admttedly “thorough
know edge,” the court questioned the reliability of the
Vi nel and test, which Dr. Keyes adm ni stered.
lronically, in its order denying relief, the |ower court
st at es:
In fact, the methodol ogy enployed by this court has been
accepted by the Florida Suprene Court. |In Bottoson, 813
So. 2d at 33-34, the Florida Suprenme Court stated:
...In the order denying relief, the trial
court discussed Dr. Geg Pritchard’ s use of
the Vineland test to eval uate adaptive
behavi or and noted that the test took into
account the fact that Bottoson was
institutionalized. Dr. Pritchard concl uded
t hat Bottoson did not have significant
deficiencies in adaptive behavior. The
court stated: “The court finds Dr.

Pritchard' s testinony credi ble and accepts
this explanation.”

89Based on 28 years of expertise in nental retardation
Dr. Keyes concluded that M. Floyd is nentally retarded (PC-R
1998).
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(PC-R. 2130) (enphasis added). Renarkably, despite questioning
the reliability of the Vineland, the court relies on an
opi nion which cites to the use of the Vinel and.

The Court then attenpts to attack Dr. Keyes by stating
t hat

he gave inconsistent response regarding the nunber

of times he was qualified as an expert in a court of

| aw. And, he conceded that he has been only

qualified as an expert in Florida on two occasi ons.

The record is silent as to the nunber of times Dr.

Keyes has been qualified as an expert in nental

retardation. Although Dr. Keyes exhibited a

t hor ough academ ¢ know edge of nental retardation,

the details of his experience in working with nental

retardation in a clinical or practical setting was

noti ceably absent from his testinony.
(PC-R. 2128). The court’s reasoning is disingenuous. Dr.
Keyes was clearly the nost know edgeabl e expert in nmental
retardation. Dr. Keyes testified that he has consulted on
cases involving nental retardation, but he has not taken a | ot
of death-row cases that conme his way (PC-R 1962-3). He wl
take a death-row case if there is evidence of nental
retardation (PC-R 1963).°% Dr. Keyes has been qualified as an
expert in the field of mental retardation in South Carolina,
North Carolina, Florida, Arkansas, Texas, M ssouri and a
couple of others (PC-R 1964). The fact that Dr. Keyes does
not regularly practice in Florida explains the reason he has

only testified twice there.

The court attacked Dr. Toomer for his “affiliation” with
CCRC, then subsequently attacks Dr. Keyes for being selective
about the cases in which he gets involved.
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In one final attenpt to discredit Dr. Keyes, the court
“questioned his ability to objectively analyze the data, as he
has apparently taken a strong position that nentally retarded

i ndividuals are routinely executed. See e.qg., Dr. Dennis

Keyes, WIIliam Edwards, Esq., & Robert Perske, “People with

Mental Retardation are Dying. Legally” Mental Retardation,

Vol . 35, No. 1, (Feb. 1997).” (PC-R 2129).

The Court overl ooks the fact that this very article was
relied upon by the United States Suprenme Court mjority
opinion in Atkins v. Virginia, 122 S. C. 2242 (2002) n. 20.*°

D. CONCLUSI ON

M. Floyd is nentally retarded. After nine hours of
interviewing and testing M. Floyd, nore than five and half
hours of questioning his famly and friends about his adaptive
skills; and review ng background materials, Dr. Keyes
determ ned that based on his 1Q scores, his adaptive skills
and onset before age 18, M. Floyd neets the definition of
mental retardation. Dr. Keyes considered all three areas of
mental retardation — subaverage intelligence, adaptive
functioning and onset before age 18 — applied themto M.

Fl oyd and found himto be nentally retarded.

“The court also failed to mention that Dr. Keyes has given
presentations in Tanpa for the Florida Association of Prosecuting
Attorneys (PC-R 1962).
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Dr. Toomer, after two eval uations, review of background
materials and testing M. Floyd for nmore than four hours, also
considered the three areas of nental retardation, applied them
to M. Floyd, and found himto be nmentally retarded.

Doctors Merin and Gamache, however, failed to consider
all aspects of the definition of nmental retardation, even when
t hey chose the standards to use. They both failed to nmention
onset before age 18 in their witten reports or on direct
exam nation. It was clearly an afterthought to both of them
Their expertise in dealing with the nentally retarded is
limted at best.

Doctors Merin and Gamache failed to rely on the three-
prong test of the definition of mental retardation; failed to
| earn about M. Floyd' s prison environnment; failed to request
or rely on any independent sources for M. Floyd s adaptive
skills; based their opinions on false information; and were
| ess than thorough in their testing. Both doctors were
intellectually dishonest when they failed to review all of the
background materials provided to them including onset before
age 18. The testing and results of doctors Merin and Ganache
do not reflect Atkins and should have been given no wei ght.

M. Floyd is entitled to relief.
ARGUMENT V

THE LOVWER COURT ERRED | N REFUSI NG TO RECUSE
| TSELF FROM THE POSTCONVI CTI ON PROCEEDI NGS.

Di scl osures by Dr. Merin during the evidentiary hearing
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al erted postconviction counsel to ex parte conmuni cations
whi ch occurred between Dr. Merin, a court-appointed expert,
and the judge’'s staff regarding the qualifications of M.
Fl oyd’ s confidential nental retardation expert. As a result
of the ex parte information, the court issued an order on
Sept enber 12, 2002 notifying defense counsel that the court
has information that M. Floyd s “psychol ogi st” was from South
Carolina and may not be licensed in the State of Florida. The
court ordered defense counsel into a hearing to explain
hersel .
Dr. Merin's evaluation of M. Floyd occurred on Septenber
12, 2002 at Union Correctional Institution in Raiford,
Fl ori da. Defense counsel was present for the eval uation.
During the evaluation, Dr. Merin asked defense counsel who had
given M. Floyd the WAIS and she told him
Counsel later received a court order dated that very sane
day, which stated:
[ T he court is aware that defense counsel hired an
i ndependent nental retardation expert aside fromthe
three experts appointed by the court, which defense
counsel is certainly permtted to do. The court has been
i nformed, however, that this independent defense expert
is licensed as a nental health professional in the state
of South Carolina (i.e. either as a psychol ogi st or
psychiatrist). The court has been infornmed that the
Fl ori da Departnment of Professional Regul ati ons, Board of
Psychol ogi sts forbids nental health professionals
licensed in other states from practicing or adm nistering
tests in the State of Florida, absent some provision of
reciprocity with the other state (which the court
under st ands does not exist here). In light of this

i nformation, which my or may not prove to be pertinent,
the court would like the attorneys of record to be
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prepared to discuss this additional issue at the status
check.

(PC-R. 107-08).

During the evidentiary hearing, on October 28, 2002, Dr.
Merin acknow edged that he had witten a letter, dated
Septenber 19, to M. Chancey® regarding a concern that Dr.
Keyes was from South Carolina (PC-R 1781, 1784).°

Subsequent to Dr. Merin's testinmony, on October 29, 2002,
counsel for M. Floyd filed Defendant’s Motion to Disqualify
Judge and Supporting Menorandum of Law, based upon M. Floyd s
belief that he could not be fair and inpartial in these
proceedi ngs (PC-S. 7-25). After a short recess, the court
denied the notion as legally insufficient as a matter of |aw
(PC-R. 1821).9%

In the instant case, M. Floyd had a reasonabl e fear that
he woul d not receive a fair hearing before Judge Luce because
of the aforementioned circunmstances. The facts alleged in the
nmotion were “sufficient to warrant fear on [M. Floyd s] part
that he would not receive a fair hearing by the assigned

judge.” Suarez v. Dugger, 527 So. 2d 190 (Fla. 1988), Rogers

v. State, 630 So. 2d 513 (Fla 1993).

M. Chancey was the court’s |aw clerk.

%Dr Merin doesn’t recall calling the judge or the JA on his way
back fromthe prison (PC-R 1785). He doesn’'t know how the judge
found out (PC-R 1786).

%The court subsequently issued a witten order, dated
Novenmber 4, 2002 (PC-S. 26-7).
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The | ower court should have recused itself fromthe
proceedings. |Its failure to do so resulted in error and a
violation of M. Floyd s due process rights.

ARGUMENT VI

MR. FLOYD S CONVI CTI ON AND SENTENCE ARE
UNCONSTI TUTI ONAL UNDER RI NG V. ARI ZONA.

In Ring v. Arizona, 122 S.Ct. 2428 (2002), the Suprene

Court held the Arizona capital sentencing schenme
unconstitutional because a death sentence there is contingent
upon finding an aggravating circunstance and assigns
responsibility for finding that circunstance to the judge.
Appel | ant, whil e acknow edgi ng that this Court has previously
rul ed against Ring’s application to Florida, maintains that
because the Florida death penalty statute makes inposition of
a death contingent upon findings of “sufficient aggravating
circunstances” and “insufficient mtigating circunstances,”
and gives sole responsibility for making those findings to the
judge, it violates the Sixth Amendnent under Ring.

Additionally, M. Floyd s jury recomrendati on was ei ght
to four. Findings of the elenments by anything | ess than a
unani nous verdict is unconstitutional under the Sixth and
Fourteenth Anmendnents. M. Floyd's case is one in which no
prior violent felony conviction was used as an aggravati ng
factor, and thus there is no certainty that any aggravating
factor was found unani nously. Relief must issue.

CONCLUSI ON
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M. Floyd submts that relief is warranted in the form of

a new trial and/or a new sentencing proceeding.
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