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PRELI M NARY STATENMENT

The follow ng abbreviations will be utilized to cite to
the record in this cause, with appropriate volune and page

nunmber (s) followi ng the abbreviation:

“R” — record on direct appeal to this
Court;
“RS.” - record on appeal after the second sentencing;
“PC-R1.” - record on appeal after postconviction sunmary
deni al
“PC-R” — record on appeal after an evidentiary hearing;
“PC-S.” - suppl enental record on appeal after an

evi denti ary hearing.

“D-Ex.” - Defense exhibits entered at the evidentiary
heari ng and nade part of the
post convi cti on record on appeal.



TABLE OF CONTENTS

Page
PRELI M NARY STATEMENT . . . . . . . . . . . . . . . . . .. [
TABLE OF CONTENTS . . . . . . . . . . . . . . . . . . . . . ii
TABLE OF AUTHORITIES . . . . . . . . . . . . . . . . . . . v
ARGUMENT |
THE TRI AL COURT ERRED | N DENYI NG MR. FLOYD S
CLAI M THAT HE WAS DEPRI VED OF HI' S RI GHTS TO DUE
PROCESS WHEN THE STATE W THHELD EVI DENCE WHI CH
WAS MATERI AL AND EXCULPATORY | N NATURE AND/ OR
PRESENTED FALSE OR M SLEADI NG EVIDENCE . . . . . . . . 1
| . The Undi scl osed Excul patory Evidence . . . . . . 1
A. The Legal Standard . . . . . . . . . . . . . 1
1. The Tina denn Reports Ce e e 2
2. Crime Scene Investigation and Undi scl osed
State Attorney Investigative Notes.
8
3. Gregory Anderson Letters . . . . . .10
1. The Presentation of False and/or M sl eading
Evidence Claim . . . . . . . . . . . . . . . .. 11
A The Legal Standard . . . . . . . . . . . . . 11
B. Uncorrected Fal se and/ or M sl eadi ng
Testi nony Ce e 12
ARGUMENT |11
MR. FLOYD RECEI VED | NEFFECTI VE ASSI STANCE OF
COUNSEL AT THE PENALTY PHASE OF HI S CAPI TAL
TRIAL . . . . . . . . . . . . . . . . . . . . . ... 15

A. Defici ent Performnce . . . . . . . . . . . 15



B. Prej udi ce
ARGUMENT |V

THE TRI AL COURT ERRED | N DENYI NG MR FLOYD S
CLAI M THAT, BECAUSE OF HI S MENTAL RETARDATI ON,

HI S DEATH SENTENCE VI OLATES THE EI GHTH AND
FOURTEENTH AMENDMVENTS TO THE UNI TED STATES'
CONSTI TUTI ON AS WELL AS THE CORRESPONDI NG
PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON .
A | MPROPRI ETY OF THE PROCEEDI NGS
1. SELECTI ON OF EXPERTS
2. LACK OF STANDARDS

3. Vi ol ati on of Due Process.
30

B. THE LOVWER COURT’ S ORDER
C. CONCLUSI ON
CERTI FI CATE OF SERVI CE

CERTI FI CATE OF FONT .

24

26

26

26

29

32

34

35

35



TABLE OF AUTHORI TI ES

Amendnents to Florida Rules of Crim nal Procedure

and Florida Rules of Appellate Procedure,
Case No. SC03-685 (May 20, 2004).

29

Atkins v. Viraqinia,
122 S. Ct. 2242 (2002)

Cleveland Bd. & Ed. v. lLouderml|l,
470 U.S. 532, 542 (1985).

31

Fl oyd v. State,
569 So. 2d 1225 (Fla. 1990)

Fl oyd v. State,
Case NO SC02-2295 (Cctober 28, 2002)

Floyd, Et Al. v. Charles J. Crist, Jr., Etc., Et Al,

Case NO SC02-2295 (March 14, 2003)

Ford v. Wainriaght,
477 U.S. 399 (1986)

Garcia v. State,
622 So. 2d 1325 (Fla. 1993)

Gray v. Netherl and,
518 U. S. 152 (1996)

Greqgqg v. Georadia,
428 U.S. 153 (1976)

Kvles v. Wiitley,
514 U.S. 419 (1995)

MIller v. Pate,
386 U.S. 1 (1967)

Mul | ane v. Central Hanover Bank & Trust Co.,

Page

30,

31,

28,

31

26

28

27

32

14

26

10

13



339 U. S. 306, 313 (1950).
31

Penry v. Lynaugh,
488 U.S. 74 (1989) . . . . . . . . ..o 26, 31

Rogers v. State,
782 So.2d 373 (Fla. 2001) e e 9

Spei ser v. Randall,
357 U.S. 513, 520 (1958).

31

Strickland v. WAshi ngt on,
466 U.S. 668 (1984) . . . . . . . . . . . . . . . 19, 26

United States v. Bagl ey,
473 U. S. 667 (1985) e s 2

Wggins v. Smth,
123 S. Ct. 2527 (2003) .. . . .. . . . . . . 16, 19, 20

Wllians v. Taylor,
120 S. Ct. 1495 (2000) e e 17, 18 19, 20




ARGUVMENT I N REPLY

ARGUMENT |
THE TRI AL COURT ERRED I N DENYI NG MR. FLOYD S CLAIM
THAT HE WAS DEPRI VED OF H' S RI GHT TO DUE PROCESS
VWHEN THE STATE W THHELD EVI DENCE WHI CH WAS MATERI AL
AND EXCULPATORY I N NATURE AND/ OR PRESENTED FALSE OR
M SLEADI NG EVI DENCE.
| . The Undi scl osed Excul patory Evi dence
A Legal Standard
During the evidentiary hearing, M. Floyd substanti ated

his Brady/G glio claimthrough the introduction of

uncontroverted docunentary evidence. Included in these
docunments were police and investigative reports as well as
state attorney notes. The State has conceded that these
docunments were in its possession at the tinme of trial and were
not di sclosed to defense counsel.?

The only question at issue is whether these

nondi scl osures were material. Excul patory and materi al

1See Answer Brief at 52, “The court bel ow did not reject
Floyd’s Brady claimdue to a finding that defense counsel had
this information available. Rather, the court assumed, as the
St ate conceded, that the police reports and state attorney
notes had not been provided to the defense.”(footnote
omtted).



evi dence is evidence of a favorable character for the defense
whi ch creates a reasonable probability that the outconme of the
guilt and/ or sentencing phase of the trial would have been

different. Garcia v. State, 622 So.

2d 1325, 1330-31 (Fla. 1993). This standard is net and
reversal is required once the review ng court concl udes that
there exists a “reasonable probability that had the

[ unpresent ed] evidence been disclosed to the defense, the

result of the proceeding would have been different.” United

States v. Bagley, 473 U. S. 667, 680 (1985). *“The question is
not whet her the defendant would nore |ikely than not have
received a different verdict with the evidence, but whether in
its absence he received a fair trial, understood as a trial
resulting in a verdict worthy of confidence.” Kyles v.
VWhitley, 514 U S. 419, 434 (1995).
1. The Tina G enn Reports

Two of the undisclosed reports regard statenents taken
from Tina A enn, a neighbor of the victim These statenents
pl ace two white nmen, not M. Floyd, at the victim s house, the
crime scene, at the tinme of the nurder.

In its answer brief, the State attenpts to dimnish the
rel evance of these reports through a variety of methods.

First, the State tries to cast dispersions upon the



credibility of Ms. Genn, while ignoring that the tine to do
so was at the evidentiary hearing. During the evidentiary
hearing, the State called no witnesses to inpeach the
credibility of Ms. Genn. No officer testified at the hearing
that he or she didn't follow up on Ms. d enn’s statenent
because she wasn’t credible. No officer testified that he or
she thought Ms. d enn was |ying.

Havi ng presented no witnesses in this regard, the State
offers up its personal commentary that the police report
account of the interview “sounds skeptical.” (Answer Brief at
33). The State’s personal opinion nentions the fact that Ms.
G enn apparently carried a large knife to protect herself and
her daughters fromintruders. (Answer Brief at 33). Again,
there was no testinony at the evidentiary hearing that Ms.

A enn was not credible. If anything, what is relevant is the
fact that Ms. G enn was asked to the police station after her
first interview, where it was noted that she carried a | arge
kni fe, because the officer conducting that interview felt
“that she may have possibly seen the perpetrators and wanted

to reconduct a nore thorough interview ” Def. Ex. 1,



Suppl enentary Report (five pages) of Det. Gatchel at
3(enphasi s added).?

The State al so nakes an effort to identify discrepancies
in Ms. Genn’s account, relative to other evidence, in an
attenpt to show that Ms. Aennis aliar.® The State clains
t hat :

According to both reports, G enn-Avant advi sed Det.

Gatchel that the nmen she saw get let into the house

| eft very quickly through the front door. However,

it is undisputed that both the front door and the

front door screen were bolted frominside the house,

and the unl ocked back door was the point of exit.

(Answer Brief at 34)(enphasi s added).

Appell ant is unsure as to where the State is obtaining
this information from as the State has provided no record
citations, and an actual review of the reports verifies a far
different version. The first report actually states that, “she
heard the door slam at the house at which tinme again she

peered out and observed both subjects running to the car

| ooki ng around suspiciously and get into the car and speed

2Consi dering that her nei ghbor was nurdered by an
intruder and that she had quite possibly seen the nurder
suspects, it is not far fetched that Ms. denn would carry a
weapon to protect herself and her famly.

Interestingly, neither in its brief nor at the
evidentiary hearing, has the State offered even the slightest
hint of a possible motive as to why Ms. G enn would have |ied
about her observati ons.



off.” Def. Ex. 1, Supplenentary Report (five pages) of Det.
Gatchel at 1-2. There is no nention in this report that Ms.
G enn saw the suspects exit through the front door

Li kewi se, the second report states that “she heard the
front door slam (indicating the front door and the back door
{sic} different noises that she is famliar with, with the
back door being | ouder than the front door).” Def. Ex. 1,
Suppl enmentary Report (two pages) of Det. Gatchel at 2. Yet
again, there is no statenent from Ms. G enn that she saw the
suspects exit through the front door. She nerely thought it
was the front door, because the slamwasn’t that | oud.

The State further attenpts to weaken the powerful nature
of the Tina G enn reports by referring to the time franmes in
the reports as “vague and uncertain” and stating that they are
“at odds with the other evidence.” (Answer Brief at 34).

Wthout referring to any record citations, the State
claims that Ms. Genn’s tinme frames conflict with those of
ot her witnesses. (Answer Brief at 34). The record, however,
denmonstrates no such conflict. Reverand Warthen |ast saw the
victimat church at approximately 11:00 a.m Def. Ex. 1,
Narrative Continuation Sheet of O ficer Osen at 2.
Thereafter, Ms. G enn saw the victimoutside of her house

around 11: 00 a.m on the sane day. Def. Ex. 1, Supplenentary



Report (five pages) of Det. Gatchel at 1. Logically, Ms.
G enn saw the victi mupon her return fromchurch. The State
has denonstrated no conflict here.

The State then “points out” that the victimcashed a
check at her bank at 1:47 p.m on the sane day. M. denn’s
statenents place the two white males at the victim s residence
on January 16, 1984, in the tine frame of 1:00 p.m to 2:30
p.m, atime which is perfectly consistent the check being
cashed at 1:47 p.m#*

In addition to quibbling about the tinme frames, the State
enphasi zes that Ms. G enn’s account “cannot explain the
Negroid hair fragments and notorcycle tire track found at the
crime scene or Floyd’'s inability to provide a reasonable
expl anati on of how he obtained the stolen checkbook and bl oody
sock.” (Answer Brief at 34).

The State ignores the fact that Appellant previously, and
more than adequately, addressed these issues in his Initial
Brief. As Appellant has already explained, there was
testinmony at trial that motorcycle tire marks by the victinis

house were simlar in tread design to the ones on M. Floyd' s

“While the State makes several fruitless attenpts to
ni tpi ck about the tine frames, it never once addresses the
fact that Ms. G enn accurately described the victim s clothing
on the day of the nurder or that she gave a detail ed
description of the perpetrators.

6



nmot orcycle (R 673-82). However, it was acknow edged that the
tread design was a quite comon one found on Japanese
notorcycle street bikes (R 680) (enphasis added).® There was
al so testinony that Negroid hair fragnments were found on the
bed spread, bed sheets and sweater of the victim (R 701-3).
Ot her than the fact that M. Floyd is an African Anmerican, no
evi dence was presented that these hairs bel onged to himor,
even nore tellingly, that these hairs were even simlar in
nature to M. Floyd s hairs.

There was also testinmony at trial that, followng M.
Fl oyd’s arrest, a sock with a brown substance on it was found
in M. Floyd' s jacket (R 514-15). Testing on the sock
indicated that it was the same blood type as the victim type
O (R 687-8). However, no evidence was presented that this
was the victim s bl ood.

The only physical evidence connecting M. Floyd to any
crime was the victim s checkbook in M. Floyd' s possession (R
498-9), along with the forged checks. The Defense never

contested these facts, or that M. Floyd commtted forgery (R

5l'n an undi scl osed report, a handwitten notation
i ndicated that on March 2, 1984, Oral Wods with FDLE was
spoken to and that he indicated that the best he would be able
to say regarding the notorcycle tire tracks was “‘ appears to
be simlar’ type testinony.” Def. Ex. 2, 1/27/84 Investigation
Report by Joe Episcopo at 5. Oral Wods was not called to
testify by the State.



390-1, 520-1). The Defense mmi ntained that M. Floyd found
the victim s checkbook in a dunpster (R 390-1).

The State has failed to address any of these facts.
Rather, it insists on inferring, w thout presenting any facts
or evidence, that there was physical evidence placing M.
Floyd at the crine scene. |It’s argunment that the | ower
court’s finding of a lack of materiality was proper is
erroneous and unsupported by the record.

Finally, the State argues that “[t] here has been no
showi ng that the two nen observed by d enn-Avant had any
connection with Anderson’s nurder, only specul ation provided
by the fact that they were in the area on the day of the
murder.” (Answer Brief at 33). Appellant strongly disagrees
with the State’ s proclamtion that the two nmen observed by Ms.
A enn were only “in the area on the day of the nurder.”
(Answer Brief at 33). In actuality, the two nen were observed
by the witness as being in the victims house, at the crine
scene, at the tinme of the nmurder. This goes far beyond nere
speculation. A newtrial is warranted.

2. Crime Scene Investigation and Undi scl osed State
Attorney Investigative Notes

The State disputes the rel evance of undiscl osed crine

scene investigation reports as well as undisclosed state



attorney investigative notes. Despite the State’s attenpts to
m nimze the inportance of these reports, they in fact
establish rmultiple inconsistencies at the crime scene. They
denonstrate that the police really don't know what happened;
that they don’t know how the perpetrator tried to escape, nuch
l ess that it was through a w ndow, that something was taken
fromthe scene, sonething which they never connected to M.

Fl oyd; and that negroid hairs were taken frominside a made
bed.

Wth regard to the undi scl osed report concerning the
negroid hairs, the State continues to argue that “Nothing in
any report provides any reasonable basis to believe that the
unknown hairs were |ocated ‘inside’ the nade bed”. (Answer
Brief at 35). While acknow edging that the bed was in fact
“made”, the State refuses to acknow edge that in an
undi scl osed report, Detective Crotty reported that he had
spoken with Steve Drexler of the FDLE |l ab in Sanford on June
13, 1984, and that M. Drexler had |ocated “sonme negroid body
hair fragnments” on “the sheet and the white bedspread in the
victims bedroom” Def. Ex. 1, Supplenentary Report dated 6-
14-84 by Det. Crotty at 2 (enphasis added). Despite the
State’s argunment to the contrary, there is nothing specul ative

in concluding that negroid hairs were obtained on a sheet



inside a made bed. Nor has the State yet to explain how these
hairs would be significant in determ ning who stabbed the
victimto death. Nor has the State rebutted the argunent
that, had this information been disclosed, trial counsel would
have been able to underm ne the State’s assertion that these
hai rs coul d possi bly have bel onged to M. Floyd.

These reports denonstrate the overall lack of efficacy in
the investigation. Further, without this information,

trial counsel was seriously “handi capped” in his

representation of M. Floyd. Rogers v. State, 782 So.2d 373,
385 (Fla. 2001). Counsel was limted in his ability to
i npeach the “thoroughness” and “good faith” of the State’s
investigation of this case. Kyles, 514 U. S. at 446.

This is especially the case when coupled with all of the
ot her undi scl osed docunentary evidence in this case. A
cunul ative analysis of all of the wi thheld evidence undern nes
confidence in the outcome of the trial and requires that this
Court grant a new trial.

3. Gregory Anderson letters

While the State acknow edges the | ower court’s finding
that these letters were not disclosed to trial counsel, and
that they did in fact possess excul patory and/or inpeachnment

value to the defense, the State relies on the court’s

10



conclusion that these letters weren’'t material because M.
Ander son was thoroughly cross-exam ned. (Answer Brief at 42).

M. Floyd relies upon his previous assertion that either
these letters are material, or a cunmul ative analysis nust be
conducted without the benefit of Anderson’s testinony. Either
way, M. Floyd is entitled to relief.

The State attenpts to have it both ways by later stating
that “[T]he fact that a witness was i npeached does not nean
that his testinony nust be disregarded.” (Answer Brief at
44) .

The State avoids the fact that M. Anderson wasn’t just
i npeached. According to the lower court’s finding, M. Mirry
had “proceeded to quite effectively discredit Anderson by
guestioning himconcerning his letter witing to Judge Wl ker
(the judge assigned to Anderson’s case at the time), his prior
i nvol venment as a ‘snitch’ in other cases, and his apparent
favorable treatment in prior cases.” (PC-R 2162)(enphasis
added) .

Thus, according to the finder of fact, M. Anderson was
quite effectively discredited. As such, his faulty testinony
shoul d not be considered. A cunulative analysis w thout the

benefit of M. Anderson’s testinony, which the |ower court

11



didn’t conduct, coupled with the other undi scl osed evi dence,
under mi nes confidence in the outcone.

Contrary to the State’s assertion, evidence of Floyd s
guilt has been conpletely tarnished. Under Kyles and
Strickler, confidence is undermned in the outconme, and a new
trial is warranted.

1. The Presentation of False and/or M sl eadi ng Evidence

Cl aim

A. The Legal Standard

In Guzman v. State, 28 Fla. L. Wekly S829, 2003 Fl a.
LEXIS 1993 *16 (Fla. 2003), this Court stated:

We recede from Rose and Trepal to the extent that

they stand for the incorrect |legal principle that

the “materiality” prongs of Brady and G glio are the

sane.
This Court proceeded to explain, “[t]he State as beneficiary
of the Gglio violation, bears the burden to prove that the
presentation of false testinmony at trial was harm ess beyond a
reasonabl e doubt.” 1d. at *18. This Court explained that
this is a “nore defense friendly standard”, 1d. at *19, one

which, as the State concedes, the |ower court failed to

utilize. (Answer Brief at 47).6

The State’s initial argunent that the G glio and Napue
portions of this claimare “not subject to consideration in
this appeal” as they were never presented or otherw se argued
to the | ower court for consideration (Answer Brief at 46) is

12



B. Uncorrected Fal se and/ or M sl eadi ng Testi nony

The testinony by M. Anderson that M. Floyd had
confessed to the stabbing of a white woman was certainly
damaging (R 731-2). The State conpounded the damage when it
failed to correct the false and/ or m sl eading testinmony by M.
Ander son about why he came forward, about his “limted”
contact with the State, and about his “deal”. Further, the
State failed to correct the false and/or m sl eading testinony
of Detective Pflieger about his “limted” contact and | ack of
prom ses with M. Anderson

Additionally, the State know ngly presented a false or at
| east m sl eading argunment in closing. The prosecutor argued
t hat Anderson had not been offered any deals (R 862). The
prosecut or vouched for the credibility of Anderson and that
his story never changed (R 861).°

The af orenentioned testinony and the representation in
t he closing argunent were know ngly false. Due process was

violated. Mller v. Pate, 386 U.S. 1, 6 (1967) (due process

viol ated where “[t]he prosecution deliberately m srepresented

belied by the record. See e.g. PC-S. 200-205.

‘Based upon Anderson’s testinony, the prosecutor argued
that M. Floyd was a racist who bragged about stabbing “the
white bitch.” (R 863).

13



the truth”). Under Guzman, this false testinmny and argunent
was not harm ess beyond a reasonabl e doubt.

Mor eover, the prosecutor failed to correct the fal se and

m sl eadi ng testi mony which occurred during the pretrial

deposition of Deputy Crotty, when he was asked by M. Floyd s

trial counsel about the results of a canvass of the victims

nei ghborhood after the discovery of her body. During the
evidentiary hearing, M. Love was shown the deposition of Detective
Crotty from August 7, 1984:

Q M dway t hrough, there is a question that M.
Murray asked Detective Crotty about his house-to-house
search in the nei ghborhood where Ms. Anderson |ived.

Question: After this, did you guys do a house-to-
house investigation in the neighborhood? Answer:

Uni formed patrol was doing this prior to my arrival
Question: Does anything cone to light that would indicate
who was in the nei ghborhood? Answer: | believe the next
day sonme information was devel oped. There was a bl ack
mal e seen in the nei ghborhood by investigations done

t hrough ot her detectives. None of this proved out any
farther than that.

Do you recall seeing that statenment of Detective

Crotty when you were representing M. Floyd?

A |’ msure | did. | don’t have a specific
recollection of it, but I’msure | went through the
depositions.

Q s there any nmention of Tina G enn as
sonebody who saw two white nmen going into the victinis
house on the day the victimwas kill ed?

A Certainly not on page 415.

Q Do you recall any information about a bl ack

14



mal e seen goi ng through the nei ghborhood, as Detective
Crotty indicated in his deposition?

A No.
(PC-S. 319-20) (enphasi s added).
The State asserts that because there was no fal se testinmony
presented at trial, Gglio has not been inplicated. (Answer Brief at
49). However, the United States Suprenme Court has held otherw se.

In Gay v. Netherland, 518 U S. 152, 165 (1996), the Suprene Court

found deli berate deception of defense counsel qualified as a due

process violation under the Gglio line of cases. Here, defense

counsel was deliberately deceived. Wen asked about the nei ghborhood

search, Detective Crotty conveniently omtted any reference to Tina

G enn’s statenent about two white males, yet he came up with a

statement about a black mal e having been seen in the neighborhood.
Faced with the lower court’s failure to use the correct

standard with regard to a Gglio violation, the State attenpts

to rectify the situation by rationalizing that, “Although the

court below did not assess this issue under the nore defense-

friendly materiality standard applicable to Gglio clainms, see

Guzman, 29 Fla. L. Weekly at S101, it is clear that this

standard would not be met on the facts of this case.” (Answer

Brief at 47).

15



Al t hough the State seemi ngly recogni zes the standard in
Guzman, it thereafter makes no attenpt to bear its burden “to
prove that the presentation of false testinony at trial was
harm ess beyond a reasonabl e doubt.” Here, a newtrial is
required.

ARGUMENT |11

MR. FLOYD RECEI VED | NEFFECTI VE ASSI STANCE OF
COUNSEL AT THE PENALTY PHASE OF HI S CAPI TAL TRI AL.

A Defici ent Performance

Wth regard to the penalty phase ineffectiveness claim
the State argues that trial counsel had no duty to conduct a
t horough investigation in 1987. The State makes several
attenmpts to support this proposition.

Initially, the State relies upon the |ower court’s
finding that counsel had no reason to investigate M. Floyd' s
mental abilities, as no one suggested counsel needed to
expl ore this area and counsel’s extensive contact with Fl oyd
did not reveal any signs of nental mtigation. (Answer Brief

at 59) (enphasi s added).?

8Simlarly, the State argues that “[s]ince no facts have
been offered which should have reasonably al erted counsel to
the need to further explore nental health issues, no basis of
i neffectiveness has been denonstrated.” (Answer Brief at
60) (citation omtted).

16



The State follows this up by adding that “[w]hile
resentenci ng counsel Love testified below that it is a
standard practice today to hire nmental health experts and
mtigation investigators for capital defendants, there was no
evi dence presented that this was a standard practice in 1987,
constitutionally conpelled by the Sixth Amendnent.” (Answer
Brief at 59-60) (enphasis added).

The State would have this Court believe that M. Floyd' s
reliance on United States Supreme Court decisions such as

Waggins v. Smth, 539 U S. 510, 123 S. C. 2527 (2003), is

m spl aced. The State proclains that:

Floyd’'s reliance on Wggins v. Smth, 539 U S. 510,
123 S. Ct. 2527 (2003), is msplaced. |In that case,
the United States Suprene Court found that W ggins’
penal ty phase attorney was deficient in failing to

t horoughly investigate possible mtigation. Counsel
consulted few sources and ignored clear signs of
other mtigation in the limted records he did
obtain. The Court cited ABA guidelines and

st andards adopted in 1989 in finding that counsel
had been inattentive, and his actions fell short of
the prevailing professional standards. However,

Fl oyd was tried and resentenced prior to

promul gati on of the ABA standards and gui deli nes

di scussed in Wggins, and Floyd has cited no
authority which required counsel to obtain al
records and explore possible nental mtigation with
an i ndependent expert in every capital case in 1987.
To the contrary, Wggins reiterated that

“reasonabl eness” i s context-dependent and requires
consi deration of the conduct from counsel’s
perspective at the time. Waqggins, 123 S. Ct. at
2536.

17



(Answer Brief at 60-61).

The State’'s hypothesis boils down to the notion that
since counsel had no duty to obtain records, ones which woul d
have put counsel on notice as to M. Floyd s nental
deficiencies, therefore “counsel was not on notice as to the
need to investigate nental mtigation.” (Answer Brief at 61).

Wth regard to counsel’s duties in 1987, the State
sonehow overl ooks the United State’s Supreme Court decision in

Wlliams v. Taylor, 529 U. S. 362, 368 (2000), a case in which

t he def endant was convicted in 1986. Here, the United States
Suprenme Court reenphasized trial counsel’s responsibility to
i nvestigate and prepare available mtigating evidence for the
sentencer’s consi deration.

In granting relief after finding ineffective assistance
of counsel during the penalty phase, the Court illustrated the
background evi dence never presented at trial.

They failed to conduct an investigation that woul d
have uncovered extensive records graphically
describing WIlliams’ nightmarish chil dhood, not
because of any strategic cal cul ation but because
they incorrectly thought that state | aw barred
access to such records. Had they done so, the jury
woul d have | earned that WIllianms’ parents had been
i nprisoned for crimnal neglect of WIllianms and his
siblings, nl19 that WIllians had been severely and
repeatedly beaten by his father, that he had been
commtted to the custody of the social services
bureau for two years during his parents’

i ncarceration (including one stint in an abusive
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foster hone), and then after his parents were

rel eased fromprison, had been returned to his
parents. Counsel failed to introduce avail able
evidence that WIlliams was ‘borderline nentally
retarded’” and did not advance beyond sixth grade in
school. id. at 595. They failed to seek prison
records recording WIllians’ comendations for

hel ping to crack a prison drug ring and for
returning a guard’s mssing wallet, or the testinony
of prison officials who described WIIlianms as anong
the inmates “least likely to act in a violent,
dangerous or provocative way.” 1d. at 569, 588.
Counsel failed even to return the phone call of a
certified public accountant who had offered to
testify that he had visited WIllianms frequently when
Wl liams was incarcerated as part of a prison
mnistry program that WIllians “seenmed to thrive in
a nore regi nented and structured environnent,” and
that WIllianms was proud of the carpentry degrees he
earned while in prison. Id. at 563-566.

Wlliams 529 U.S. at 395-396 (enphasis added) (footnote
omtted). The cunul ative wei ght of what was presented at the
original trial and the evidentiary hearing, “raised ‘a
reasonabl e probability that the result of the sentencing
proceedi ngs woul d have been different’ if conpetent counsel
had presented and expl ai ned the significance of all the
avai |l abl e evidence.” 1d. at 399 (enphasis added).

Contrary to the State’s argunent, counsel had a duty to
conduct a thorough investigation and to obtain records in

1987. As noted by the Court, “the merits of [J[WIIlians’]
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claimare squarely governed by our holding in Strickland v.

Washington.” (citation omtted).?®

Simlarly, in Wggins v. Smth, 123 S. Ct. at 2355-6, the

Court confirnmed that its opinion was not based on new | aw, but

rat her on the |ong-standing holding of Strickland v.

Washi ngt on:

Qur opinion in Wlliams v. Taylor is
illustrative of the proper application of these
standards. In finding WIllians’ ineffectiveness
claimmeritorious, we applied Strickland and
concluded that counsel's failure to uncover and
present volum nous mtigating evidence at sentencing
could not be justified as a tactical decision to
focus on WIllians’ voluntary confessions, because
counsel had not “fulfilled their obligation to
conduct a thorough investigation of the defendant's
background.” 529 U. S., at 396 (citing 1 ABA
Standards for Crim nal Justice 4-4.1, commentary, p
4-55 (2d ed. 1980)). \Vhile WIlians had not yet
been decided at the tinme the Maryland Court of
Appeal s rendered the decision at issue in this case,
cf. post, at 156 L Ed 2d, at 497-498 (Scalia, J.,

di ssenting), WIlianms’ case was before us on habeas
review. Contrary to the dissent’s contention, post,
at 156 L Ed 2d, at 499, we therefore made no new | aw
in resolving Wlliams’ ineffectiveness claim See
WIlliams, 529 U. S., at 390, 146 L Ed 2d 389, 120 S
Ct 1495 (noting that the nmerits of WIllianms’ claim
"are squarely governed by our holding in
Strickland”); see also id., at 395, 146 L Ed 2d

°%l'n assessing the deficient performance prong, the Court
in Wllians stated that “Whether or not those om ssions were
sufficiently prejudicial to have affected the outconme of
sentencing, they clearly denonstrate that trial counsel did
not fulfill their obligation to conduct a through
i nvestigation of the defendant’s background. See 1 ABA
Standards for Crim nal Justice 4-4.1, commentary, p. 4-55 (2d
ed. 1980).” 1d. at 396 (enphasis added).

20



389, 120 S Ct 1495 (noting that the trial court
correctly applied both conponents of the Strickl and
standard to petitioner’s claimand proceeding to

di scuss counsel’s failure to investigate as a
violation of Strickland s performance prong). 1In
hi ghl i ghting counsel’s duty to investigate, and in
referring to the ABA Standards for Crimnal Justice
as guides, we applied the same “clearly established”
precedent of Strickland we apply today. Cf.
Strickland, 466 U.S., at 690-691, 80 L Ed 2d 674,
104 S Ct 2052 (establishing that “thorough

i nvestigations” are “virtually unchal |l engeabl e’ and
underscoring that “counsel has a duty to make
reasonabl e i nvestigations”); see also id., at 688-
689, 80 L Ed 2d 674, 104 S Ct 2052 (“Prevailing
norms of practice as reflected in Anmerican Bar
Associ ati on standards and the like . . . are guides
to determ ning what is reasonable”).

(Enmphasi s added). The Court’s holdings in Wqggins and
Wlilliams clarify exactly what responsibilities trial counsel
has always had to a client. In M. Floyd' s case, the
postconviction record reflects that prior to this case, M.
Love had not done any other capital nmurder trials or penalty
phases (PC-S. 305-6). The postconviction record reflects that
al t hough M. Love believed that at the conclusion of the case
he had represented M. Floyd to the best of his abilities at
the time (PC-S. 384), he did concede that:

| don’t think there is a question of tactics have

changed and the | aw has changed, but also ny ability

in handling the case woul d have changed.

(PC-S. 385)(enphasis added).
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The postconviction record reflects that M. Love conceded

that he did not obtain any of M. Floyd s records, nor did he

hire a nental health expert:

Q

| m showi ng you what has been marked as Defense
Exhi bit No. 15, ask you if you recognize that
docunment. Have you seen that docunent before?

| think I have seen it recently, but | did not
have this or obtain it.

What is it?

At the time of ny representation of Janes, it is
a psychol ogi cal report fromthe Pinellas County
Publ i c School s.

What is the date?

It says contact date on the corner. | don't
know if is {sic} marked 24. It is 1976. It has
apparently a contact date of Decenber of 1975.

Does it look like a school record of M. Floyd?
Apparently so.

| would Iike you to go down to the eval uati on of
test data on the first page.

Yes.

Where it indicates that the result of the tests
i ndicate that James’ functioning is within the
retarded range of intelligence; verbal |Q 55;
performance |1 Q 55; Do you see that?

Yes, | do.
Were you aware when you represented M. Floyd
that Pinellas County Schools had found himto be

mentally retarded - - or in the nmentally
retarded range?
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At the time | did not know.

And you made no effort to get these records from
M. Floyd, did you?

No, | did not.

Did you hire anybody in your involvenent of M.
Floyd’s case to |ook into his mtigation?

A mtigation specialist?

Yes.

No.

How about a nental health expert?
No.

Did you obtain any records besides the school
records on M. Floyd, any hospital records?

Not that | can specifically recall.

How about prison records?

| know that | had discussed those things with
James, about how he had been handling things and
what ever, that he had done well; but | can't

recall specifically, you know.

Did you have M. Floyd eval uated for nental
retardation?

No, | didn't.

Did you have him eval uated for any organic brain
damage?

No.
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(PC-S. 338-40) (enphasi s added). 10

Despite the State’s argunment to the contrary, even

wi t hout

havi ng obtai ned any of M. Floyd s records, the

postconviction record reflects that M. Love should have been

aware of the need for a nental health expert:

Q

A

M. Estelle stated at the resentencing that M.
Fl oyd had extrenme nmood swi ngs, staring into
space, suffered a big depression, and at tinmes
appeared manic. Do you recall the testinony?

Not the specific testinony, but | recall
testi mony about James having sone difficulties.

Did that raise any concerns that you shoul d,
perhaps, hire a health expert or some sort of
expert to look into M. Floyd s problens that he
was having at the tinme?

Apparently not.

(PC-S. 344) (enphasi s added).

The postconviction record reflects that M. Love’s

i naction was not based on strategy:

Q

Was there a strategic reason not to get his DOC
records?

Not that | can recall

WAs there a strategic reason not to hire a
ment al health expert?

Strategic reason, no.

Al t hough M. Love was aware that M. Floyd had been on death
row prior to representing him he did not obtain M. Floyd s prison

records,

including a Florida State Prison docunment indicating that

M. Floyd had an 1 Q of less than 60 (PC-S. 341).
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(PC-S. 378-9).

The postconviction record reflects that M. Love’s
present practice is to utilize nmental health experts:

Q Do you represent capital defendants today?

A Yes, | do.

Q Do you regularly hire nental experts in your
i nvestigation today?

A Yes, | do.
Q Do you regularly hire investigators?
A Yes, | do.
Q s that a standard practice of course today?
A Yes, it is.
(PC-S. 345).

In accordance with Waggins and Wllians, it is evident
that M. Love’s performance at the resentencing constitutes
deficient performance.

B. Prejudice

Havi ng established that the State’s argunment that tri al
counsel wasn’t obligated to obtain records or conduct a
t horough investigation in 1987 is wholly neritless, M. Floyd
next addresses the State’s contention that the “evidence which

Fl oyd subm ts shoul d have been presented is all consistent
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with, and to an extent cunul ative to, the evidence Love
presented at the resentencing.”! (Answer at 55).

The State’s assertion is inaccurate. The follow ng
exanpl es of mtigation established at the evidentiary hearing
were not presented at trial: That M. Floyd was under the
i nfluence of extreme mental or enotional disturbance in 1984
(PC-S. 525); that he suffered froma nmental illness of
depression fromat |east the tinme of early adul thood (PC-S.
525, 531); that he had sone difficulty in reasoning, thinking
and judgnent (PC-S. 525); that he has difficulty with nental
flexibility in changing from one concept to another (PC-R
1808); that he suffers from brain damage (PC-S. 526; PC-R
1987); that he has difficulty in problemsolving (PC-S. 526);
that he is socially inhibited (PC-S. 531-2); that he has
difficulties with inpulse control and has | anguage and
arithnmetic deficits (PC-S. 526); that he is nentally retarded
(PC-S. 526; PC-R 1839,1998); that he reads at a fifth grade
| evel (PC-S. 506); that he had a dysfunctional fam i al

background (PC-S. 531-2, 1839, 1998); that he was sexually

UDespite this edict by the State, it later contradicts
this statement by proclaimng, “However, the only additional
mtigating factors that could have been devel oped are | ow
intelligence and depression.” (Answer Brief at 59).
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abused (PC-S. 531-2); and that M. Floyd suffered from severe
academ c problenms (PC-S. 521, 532).

This is a case in which no mtigating circunstances were
established and there were only two aggravating
ci rcunst ances. 2
It cannot be said that there is no reasonable probability that
the results of the sentencing phase of the trial would have
been different if the evidence discussed herein had been

presented to the sentencer. Strickland, 466 U.S. at 694. The

key aspect of the penalty phase is that the sentence be
i ndi vi dual i zed, focused on the particularized characteristics

of the individual defendant. Penry v. Lvnaugh, 488 U.S. 74

(1989): Gregg v. Georgia, 428 U.S. 153 (1976). This did not

occur in M. Floyd' s case. \Wen considering how close M.
Fl oyd’ s death recommendation was (8-4), and how little was
presented at the resentencing, this substantial mtigation
woul d have tipped the scales towards life. Relief is
war r ant ed.

ARGUMENT |V

THE TRI AL COURT ERRED I N DENYING MR FLOYD S CLAIM
THAT, BECAUSE OF HI S MENTAL RETARDATI ON, H S DEATH

2Further, two justices of the Florida Supreme Court voted to
vacate M. Floyd s death sentence as disproportionate. Floyd v.
State, 569 So.2d 1225, 1232 (Fla. 1990) (MDonald, J., dissenting,
joined by Barkett, J.).
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SENTENCE VI OLATES THE EI GHTH AND FOURTEENTH

AVMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON AS

VWELL AS THE CORRESPONDI NG PROVI SI ONS OF THE FLORI DA

CONSTI TUTI ON.
A. Inmpropriety of the Proceedi ngs

1. Sel ection of Experts

In its attenpt to denonstrate that M. Floyd was not
deni ed due process when the | ower court appointed two experts
fromthe State’'s list and only one fromthe defense list to
evaluate him the State asserts that Section 921.137 of the
Florida Statutes, which calls for the appointnment of two
experts, does not apply to postconviction proceedi ngs (Answer
Brief at 71).% Although the State doesn’t indicate what the
proper procedures should have been, it condemms M. Floyd for
not directing the |ower court to any witten standards which
shoul d have been utilized (Answer Brief at 72-3).

| ronically, Appellant has been the one who has
consistently objected to the |ack of standards and gui dance
with regard to nental retardation determ nations. As
Appel | ant was aware that there were no witten standards to

date, prior to the evidentiary hearing, Appellant filed in the

circuit court a Motion to Stay Proceedi ngs Pendi ng Adopti on of

BFurther, the State asserts it is M. Floyd s burden to
of fer authority denonstrating that the court shouldn’t have
appointed nore state experts than defense experts.
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Rul es of Procedure by the Florida Supreme Court in relation to
mental retardation determ nations (PC-R 1861). The notion
was denied (PC-R 1696).1

Recently, this Court issued its Amendnents to Florida

Rul es of Crimnal Procedure and Florida Rules of Appellate

Procedure, Case No. SC03-685 (May 20, 2004), in which it
adopted Florida Rule of Crimnal Procedure 3.203, effective
October 1, 2004. Wthin this rule, it is specified as to the
nunber of experts to be appointed in these proceedings. The
determ nation by the |lower court to appoint two state-
suggested experts and only one defense-suggested expert is not
one of the authorized procedures set forth by this rule.

| nstead, Rule 3.203(c)(2), which would have been nost
applicable to M. Floyd' s case, states:

The notion shall state that the defendant is

mentally retarded and, if the defendant has been

tested, evaluated, or exanm ned by one or nore

experts, the names and addresses of the experts.

Copi es of reports containing the opinions of any

experts named in the notion shall be attached to the
motion. The court shall appoint an expert chosen by

“Appel lant also filed in this Court a Petition Seeking to
I nvoke this Court’s Al Wits Jurisdiction as well as Motion
to Stay Proceedings. These were denied. See Floyd Et Al . V.
Charles J. Christ, Jr., Etc., Et Al, Case No. SC02-2295 (March
14, 2003). Additionally, Appellant filed a Mdtion to
Consolidate as well as a Mdtion to Stay Proceedings, until
after oral argunments were heard in the case of Burns v. State,
Case No. SC01-166, an argument which concerned nental
retardation. These nmotions were also denied. Floyd v. State,
Case No SC03-2 (February 13, 2003).
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the state attorney if the state attorney so

requests. The expert shall pronptly test, eval uate,

or exam ne the defendant and shall submt a witten

report of any findings to the parties and the

court .1

This Court’s rule confirms that the | ower court acted
i nproperly. Wth this rule in place, the |lower court woul d
not have been able to inproperly stack the deck agai nst M.
Fl oyd.

2. Lack of Standards

In his initial brief, Appellant noted that the | ower
court failed to provide any gui dance as to the burden of
proof, in that it failed to specify whether M. Floyd' s burden
was by a preponderance of the evidence or by the clear and

convi nci ng evi dence standard. 16

In light of this Court’s Amendnents to Florida Rules of

Crim nal Procedure and Florida Rul es of Appell ate Procedure,

15See also Rule 3.203 (O (3), “if the defendant has not
been tested, evaluated, or exam ned by one or nore experts,
the motion shall state that fact and the court shall appoint
two experts who shall pronptly test, evaluate, or exam ne the
def endant and shall submt a witten report of any findings to
the parties and the court.” Anmendnents to Florida Rules of
Crimnal Procedure and Florida Rules of Appellate Procedure at
16.

18Addi tional ly, Appellant noted that the | ower court had
failed to give any gui dance as to what standards, testing and
definitions governed the evaluations of M. Floyd.
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No. SC03-685 (May 20, 2004), it is clear that the | ower

court’s actions were erroneous.

Whil e the Rul e does not specify the proper standard to be
utilized, Justice Pariente explains this om ssion in her
concurring opinion:

Because of concerns about whether the burden of
proof is a substantive or procedural requirenent and
further concerns over whether a “preponderance of
evi dence” burden of proof may be constitutionally
requi red under Atkins and Cooper, it is preferable
to omt the burden of proof enunciated by the
| egi slature fromour rule of procedure regarding
mental retardation. |In exercising our rul emaking
authority, we have on several occasions declined to
adopt proposed rul e amendnents because of doubts
over their constitutionality. See In re Anendnents
to the Florida Evidence Code, 782 So. 2d 339, 341-42
(Fla. 2000) (citing “grave concerns about the
consitutionality” of an anmendnent to the evidence
code); Anendnents to the Florida Rules of Crim nal
Procedure, 794 So. 2d 457, 457 (Fla. 2000) (declining
to adopt rule that woul d have renoved requirenent of
attesting witnesses to out-of-court waiver of
counsel “[s]ince all waivers of counsel nust be
voluntary”). Our om ssion of a burden of proof from
the rules we adopt today |eaves the trial courts
obligated to either apply the clear and convincing
evi dence standard of section 921.137(4), or find
t hat standard unconstitutional in a particular case.

The issue will then cone to us in the formof an
actual case or controversy rather than a
nonadversarial rul es proceeding.

Id. at 7 (enphasis added).

YI'n its Answer Brief, the State does not address the
| ower court’s failure to indicate the proper standard.
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Here, the lower court failed to specify the burden of
proof. In its order denying relief, the |lower court nerely
states that, “In short, the defendant has not net his burden
of showi ng either that he has significant subaverage general
intellectual functioning or that he has significant deficits
in adaptive functioning.” (PCR 2127).

3. Vi ol ati on of due process

In Atkins v. Virginia, the Suprene Court held that the

Ei ght h Amendnment’s ban on excessive and cruel and unusual
puni shnments prohibits the execution of individuals with nental
retardation. 122 S.Ct 2242. Reversing its prior decision in

Penry v. Lynaugh, 492 U.S. 3003 (1989), the Court concl uded

that the Constitution “‘places a substantive restriction on
the State’s power to take the life' of a nmentally retarded
of fender.” Atkins, 122 S. C. at 2252, quoting Ford V.

Wi nwright, 477 U.S. 399, 405 (1986).

Since the United States Constitution prohibits the
execution of the mentally retarded, then at a m ninmum persons
subject to that rule nust have notice of the controlling
standard and the governing rules of procedure. “An essential
principle of due process is that a deprivation of l|ife,

i berty or property ‘be preceded by notice and opportunity for

heari ng appropriate to the nature of the case.’” (C evel and Bd.
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O Ed. v. Loudermll, 470 U S. 532, 542 (1985), quoting

Mul | ane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313

(1950). “[FJundanental fairness is the hallmrk of the
procedural protections afforded by the Due Process Cl ause.”
Ford, 477 U.S. at 424 (Powell, J., concurring in part and
concurring in the judgnent).

“[ T] he procedures by which the facts of the case are
determ ned assunme an inportance as great as the validity of
the substantive rule of law to be applied. And the nore
important the rights at stake the nore inportant nmust be the

procedural safeguards surrounding those rights.” Speiser v.

Randal | , 357 U.S. 513, 520 (1958).

The United States Supreme Court has recognized the
critical need for procedural rules to govern the process by
whi ch substantive rights are vindicated:

[ T] he | odestar of any effort to devise a procedure
must be the overriding dual inperative of providing
redress for those with substantial clainms and of
encour agi ng accuracy in the factfinding

determ nation. The stakes are high, and the
“evidence” will always be inprecise. It is all the
nore inportant that the adversary presentation of

rel evant information be as unrestricted as possible.
Al so essential is that the manner of selecting and
usi ng experts responsi ble for producing that

“evi dence” be conducive to the fornulation of
neutral, sound, and professional judgnments as to the
prisoner’s ability to conmprehend the nature of the
penalty. Fidelity to these principles is the solemm
obligation of a civilized society.
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Ford, 477 U.S. at 417.

W t hout proper guidelines or standards in place during
the evidentiary hearing, M. Floyd was denied his rights to
due process. At a mnimum M. Floyd is entitled to a
determ nation as to nental retardation which conforns to the
dictates of the recently promul gated rule.

B. The Lower Court’s Order

In its answer brief, the State attenpts to bolster the
credibility of Drs. Merin and Gamache as experts in the field
of mental retardation. (Answer Brief at 78-9). Aside from
their own proclamtions that they are experts, the State fails
to provide any valid response to the anple evidence proving
ot herwi se, such as the fact that Dr. Merin has never witten
any articles on nental retardation, nor has he done any
research on nental retardation (PC-R 1774-5); that Dr. Merin
was of the opinion that research hasn’t changed nuch on nent al
retardation since 1956 (PC-R 1775); that Dr. Merin never
nmenti oned an onset before age ei ghteen on direct exam nation
or in his report (PCR 1772); that Dr. Merin didn't place a
great deal of enmphasis on M. Floyd' s school records (PC-R
1792); that the closest evidence of Dr. Gamache’ s research on

nmental retardation was a publication from 1991 which dealt
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with a group of subjects with thyroid or hornone syndrones
(PC-R. 1897); that Dr. Gamache didn’'t use the Stanford-Binet
because he considers it to be a less valid and less reliable
instrunment (PC-R. 1926); that Dr. Gamache asked M. Floyd a
total of five questions before beginning the testing (PC R
1924); that Dr. Gamache did not conduct a clinical interview
(PC-R 1925); and that Dr. Ganamche didn’t nmention any adaptive
skills in his report (PC-R 1934), nor did he nention the
onset before age eighteen (PC-R 1946).

Conversely, unable to refute Dr. Keyes expertise in the
area of nental retardation, the State resorts to calling him
Floyd's “favorite expert” (Answer Brief at 81). However, the
record anply conveys the fact that Dr. Keyes is sinply “the
nost qualified expert in nental retardation” and the State’'s
remar k does nothing to change that fact.

Despite the State’s attenpts to the contrary, the | ower
court’s credibility finding is not supported by objective
evidence found in the record. M. Floyd is entitled to
relief.

CONCLUSI ON

M. Floyd submts that relief is warranted in the form of
a newtrial, a new sentencing proceeding, the inposition of a

life sentence and/or a remand for a proper nental retardation
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determ nation. As to those clainms not discussed in the Reply
Brief, M. Floyd relies on the arguments set forth in his

Initial Brief and on the record.
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