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STATEMENT OF THE CASE AND FACTS

On March 27, 1991, Patrick Hannon and Ronal d Ri chardson were
charged by superseding indictment with the preneditated nurder
of Brandon Snider (Count One) and Robert Carter (Count Two).
(R1683-1685). Due to their differing speedy trial expiration
dates and Richardson’s request for a continuance, their cases
were ultimately severed for trial. Hannon’s jury trial began on
July 15, 1991 and concluded on July 24, 1991. (R1634; 1657-1658,;
1783-1784; 1792).

During the trial, Richardson reached a plea agreement with
the State in which he agreed to testify and enter a plea of
guilty to a charge of accessory after the fact in exchange for
a five-year sentence. Richardson was the State's final w tness
at trial. (R1139-1218). On July 23, 1991, the jury returned
guilty verdicts on both counts of mnmurder in the first degree.
(R1781-1782). On July 24, 1991, the jury recomended a sentence
of death on both counts, by a unani nous vote. (R1587-1634; 1783-
1784). On August 5, 1991, the trial court inposed the two death
sent ences.

On direct appeal, Hannon v. State, 638 So. 2d 39 (Fla

1994), this Court set forth the pertinent facts as foll ows:

Around Christmas 1990, Brandon Sni der, a resident
of Tanpa, went to Indiana to visit relatives. Wile
there, he went to the honme of Toni Acker, a former
girlfriend, and vandalized her bedroom On January 9,
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1991, Snider returned to Tanpa.

On January 10, 1991, Hannon, Ron Ri chardson, and
Jim Acker went to the apartnent where Snider and
Robert Carter lived. Snider opened the door and was
i medi ately attacked by Acker, who is Toni Acker’s
brother. Acker stabbed Snider nmultiple times. When
Acker was finished, Hannon cut Snider’s throat. During
the attack, Snider’s screans drewthe attention of his
nei ghbors. They also drew the attention of Carter
who was upstairs. Hearing the screams, Carter cane
downstairs and saw what was happening. He then went
back upstairs and hid under his bed. Hannon and Acker
foll owed Carter upstairs. Then Hannon shot Carter six

times, killing him

In July 1991, Hannon was brought to trial for the
murders of Snider and Carter. During the trial,
Ri chardson reached an agreenent with the State. He

pled guilty to being an accessory after the fact and
testified agai nst Hannon. Hannon was found guilty of
bot h nurders. After a penalty proceeding, the jury
unani mously recommended death. The trial court found
the follow ng aggravating circunstances applicable to
both nurders: (1) previous conviction of a violent
fel ony (the contenporaneous killings); (2) the nmurders
were conmtted during the comm ssion of a burglary;
and (3) the nmurders were heinous, atrocious, or cruel.
Sec. 921.141(5)(a), (d), and (h), Fla. Stat. (1991).
As to Carter, the court found the additional
aggravating factor that the nurder was committed to
avoid or prevent a lawful arrest. Sec. 921.141(5)(e),
Fla. Stat. (1991). In mtigation, the court
consi dered testinony from Hannon’ s nother and father
t hat Hannon was not a violent person. Also, the court
consi der ed t he fact t hat Hannon’ s origi na
co-defendant, Richardson, was no |onger facing the
death penalty. The trial court found that the
aggravating factors outweighed the mtigating factors
and followed the jury' s recomendation, i nposing
separate death sentences on Hannon for the nurders of
Sni der and Carter.

Hannon, 638 So. 2d at 41 (footnotes omtted)
The State’'s case at trial included both direct and
circunstantial evidence. Among other things, the State

2



presented the testinmony of the victins’ neighbors who heard the
attacks (R270-271, 289-290, 316-317); nei ghbors/coll ege students
who witnessed the three suspects |leaving the scene and who
noticed, in particular, the “big” man (R296; 303-307; 344-349);
| aw enforcenment and nedi cal personnel who observed the bl ood-
spattered apartnment (R424-428; 627, 651, 656-661; 695, 702-717;
948-952), the nedical exam ner who exam ned the bodies of the
murdered victins (R501-519); jail inmates who testified about
t he defendant’s incrimnating statenents (R866-69; 876-78; 880-
87; 889-90; 892-905); photographs of the crinme scene (R1092-
1093); fingerprint evidence of the defendant’s pal nprint and
fingerprint (R627; 650-659); Robin Eckert, one of the wonen who
had been at Richardson’s honme on January 10, 1991 (R790-797;
805-813); and Judith Bunker, a forensic consultant in blood
stain pattern analysis and crinme scene reconstruction. (R1072-
1127). On Friday, the last day of the State's schedul ed case,
t he prosecutors | earned that Richardson m ght testify at trial
Ri chardson testified the followi ng Monday as the State’s fina
wi tness. (R1139-1218; 1169-1204).

The defense cal |l ed seventeen (17) witnesses during the guilt
phase. Those witnesses included Kam a Allersma, who descri bed
Robin Eckert as a liar (R1236-1244); Jim Acker (the then-

uncharged suspect); Toni Acker, Snider’s former girlfriend who



“knew’ that Hannon “would not do that” (R1271-1277); several
jail inmates who were incarcerated with Hannon and had never
heard him di scuss his case (R1305-1307; 1311-1312; 1313; 1333-
1335); the defendant’s enployer (R1322-1328); the defendant’s
sister, Maureen (R1354-1365); Dr. Omen, a forensic chenm st from
the University of South Florida (R1406-1423; 1431-1431); the
medi cal exam ner (R1291-1291); and the defendant, who descri bed
hi s whereabouts on the night of the nurders, discussed his prior
visit to the victins’ apartnent, and addressed the testinony of
the State’s witnesses. (R1366-1396)

During the penalty phase, the State did not present any
addi tional wtnesses, but relied solely on the guilt phase
evidence. (R1594). |In addition to the evidence presented during
the defense case (R 1594), the defense also called three
addi ti onal wi tnesses: Toni Acker, who did not believe Hannon
“would do anything like that,” and the defendant’s parents,
Barbara and Charles Hannon. (R1597-1600). Bar bara Hannon
testified that her son had never hurt anybody his whole |life and
she inplored the jury not to take away his freedom “for
sonething he didn't do” and to “give us a chance to prove he
never did anything like this.” (R1599; 2324). Charles Hannon
enphasi zed that his son had al ways been a “teddy bear” and had

never been violent. He believed his son was i nnocent and ought



to have a chance to prove it. (R1600).

Post - Convi cti on Proceedi ngs

The trial court entered two conprehensive orders in this
case. The first order, which sunmarily denied postcoviction
relief, in part, was 102 pages in |length, and included excerpts
from the trial record. (PCR6/1073-1174). Fol l owi ng the
evidentiary hearing, the trial court entered a 46-page witten
order, with additional findings of fact and concl usions of |aw.
(PCR10/ 1998- 2043) .

At the evidentiary hearing, Hannon's famly nmenbers
testified on his behalf. El l en Coker, defendant’s sister
testified that she left hone at age eighteen, when Patrick
Hannon was twel ve years old, and she joined the Arny to get away
fromtheir small town. (PCR11/2180-2181, 2187, 2189). Their
dad worked two to three jobs at a time, their nother worked,
when their sister was ill, both parents spent every night at the
hospital with her. (PCR11/2199) Ellen net Joe Epi scopo with her
husband at the attorney’s office and di scussed Hannon’ s havi ng
a beard at the tine. (PCR11/2206). She knew Hannon was wor ki ng
nore than one job and was al ways a hard worker. (PCR11/2209).

Bar bara Hannon, the defendant’s nother testified that they
put Maureen in parochial school at age 13 as she was usi ng drugs

and al cohol. (PCR11/2216, 2221). Although she used to drink a



| ot, the kids always | ooked terrific and the house | ooked great.
She was a G rl Scout |eader for eight years. (PCR11/2229). She
testified that Hannon could read and was pretty smart, that she
had the nmost trouble with Maureen. (PCR11/2234). She only found
out about Hannon’s drug use after his conviction. (PCRl1l/2241-
2242). Charles Hannon, the defendant’'s father, testified that
he had no idea about his son’s drug or al cohol use; he worked
three jobs to provide for his kids. (PCR11/2257-2258, 2261).

Def endant’s sister Maureen Hannon, testified that she was
doi ng so nmuch al cohol and drugs that sonme things were a blur.
(PCR11/2298). She felt that she got in trouble a | ot and that
Pat was always a good child and never got in trouble.
( PCR11/ 2300) .

Dr. Barry Crown concl uded t hat Hannon was a “typi cal person”
within “normal limts,” (PCR12/2399, 2416), and who had brain
damage of a “selective attention disorder,” (PCR12/2400), and
“difficulty with cognitive processing.” (PCR12/2390). Dr .
Crown’s background facts were obtained from Hannon and
affidavits of his famly rather than any nmedical or other
records. (PCR12/2387, 2391, 2393-2394, 2396-2398, 2409). Dr .
Crown had not attenpted to verify the facts they provided, nor
talk to fam |y nmenbers in person. (PCR12/2410-2412). Dr. Crown

felt Hannon had residual brain danage from the long-tine drug



i ngestion as claimed by Hannon. (PCR12/2392-2393, 2422). On
cross-exam nation, the prosecutor asked, “You' re saying thereis
brai n danage, but you are not saying the brain damage i n any way
affected his behavioron the date of the crime” to which Dr.
Crown replied, “That’s correct.” (PCR12/2419).

Dr. Faye Sultan, a clinical psychol ogist, is opposed to the
death penalty and, therefore, testifies solely for the defense
in postconviction cases. Dr. Sultan testified to hearsay from
Hannon and his sister Maureen as to other drugs taken by Hannon
through the vyears and around the tine of the nurders.
(PCR12/ 2436- 2438, 2445-2447). Dr. Sultan found that Hannon was
essentially normal with areas of concern. (PCR12/2424, 2429,
2432, 2435). Hannon was not inconmpetent to stand trial nor
insane at the time of the nurders. Hannon’s |1 Q score of 112 was
bri ght average. She felt that “some of the behaviors in his
life and the | ack of judgnment and inpulsivity that he reported
to [her] ... in his history” was different than the “clinical
presentation” she “derived fron’ her “nmeetings” wth Hannon.
(PCR12/2433). She wanted the neuropsychol ogi cal exam nation to
see if there was “sone brain reasons” for the difference.
(PCR12/ 2433-2434).

Dr. Sultan reviewed only Defendant’s mlitary records

because she was told that school and nedical records from New



York had been destroyed. From speaking with the famly, Dr
Sul tan concl uded that Patrick had grown up with little parental
supervi sion or discipline, which had i nfluenced his devel opnent.
(PCR12/ 2441-2451). Dr. Sultan concluded that, in 1991, Hannon
had “poor skills in living.” She attributed this to the
parental neglect, |ack of discipline and structure, and Hannon’s
substance abuse, which conprom sed “his ability to reason, to
use good judgnent, to logically and sequentially plan
sonething.” His ability to think clearly and rationally under
stress was conprom sed. (PCR12/2448-2449).

During his interview with Dr. Lipman on July 31, 2001,
Hannon admtted that he was present, but he did not do the
murders. (PCR13/2519-2522).

Dr. Sidney Merin, the State’s expert in neuropsychol ogy and
forensi c neuropsychol ogy and psychol ogy, interviewed and tested
Hannon on February 19, 2002, and reviewed testing done by Dr.
Sultan and by Dr. Barry Crowmn. Dr. Merin concluded that Hannon
had no prefrontal | obe brain damage (the deci si on-maki ng area of
the brain). Hannon’s answers denonstrated deci sion-maki ng both
at that tinme and as related to past events, including Hannon's
description of his lenient treatment from his parents and his
invoking his Mranda rights and rem nding | aw enforcenent what

t hat meant when they had continued to question himthereafter.



(PCR13/ 2602- 2620, 2631-2634). Dr. Merin disagreed with Dr
Crown’s finding of prefrontal |obe inpairment. When Dr. Merin
gave Hannon the entire test, Hannon “passed with flying
colors.” (PCR13/2620-2622).

Dr. Merin explained the |low scores shown by Dr. Sultan’s
Weschler 1Q testing as indicating a dislike for school and
| earni ng problens. However, they were not prefrontal |obe area
probl ens and di d not i npact on Hannon’s judgnmental and deci sion-
maki ng capabilities. (PCR13/2621, 2626-2629). Dr. Merin found
no evi dence of pre- or post-traumatic ammesia fromtrauma to the
brain. (PCR13/2630, 2646-2647). Fromthe personality tests he
adm ni stered, Dr. Merin concluded that Hannon had an i nclination
toward i npul sivity, alcohol and drug dependence, anxiety, anti-
soci al behavi or and mani pul ation. (PCR2636-2637). He found no
i ndi cati ons of thought disorder, psychosis, or brain-related
probl ens. (PCR13/2638).

Hannon’ s trial counsel, Joe Epi scopo, testified that he had

been a licensed attorney since 1975. He served as a JAG officer

in the Air Force until 1981, when he was hired as a felony
prosecutor. (PCR11/ 2057-2058) . In 1987, he entered private
practice. Before this trial, M. Episcopo had handl ed six

capital cases as a prosecutor; this was his first capital case

as defense counsel. (PCR11/R2059). There was “no question of



any deals.” This case was going to trial because the defense
was adamant that Hannon was innocent. (PCR11/R2060-2061).

M. Episcopo al so had the assistance of a second attorney,
Nor man Zanmbonie. M. Zanbonie went to crine scene to interview
the State’s witnesses regarding the conposite. M. Zanboni e was
“gung ho” in assisting the defense. (PCR11/2061-2062). M.
Epi sci po knew that Hannon was drinking on the night of the
mur ders. M. Episcipo intentionally had not deposed Ronald
Ri chardson because he believed it would only benefit the State
by allowing the witness to get better prepared for the defense
guesti ons. M. Episcipo believed Richardson’s |ast mnute
change was made up and that he coul d best show that by stressing
t he good deal he got for testifying and by cross-exam ning him
about obvious details of the apartnent. M. Episcopo didn't use
M chelle Helm s statement because they were not trying to nake
Ri chardson | ook |ike the a guilty party. (PCR11/2072).

Hannon had never exhibited “any problemin processing and
applying new information ...." (PCR11l/2150). Nor in paying
attention, understanding, mnaking decisions, nor showed any
i npai rment of his nental functions. (PCR11/2117, 2135, 2150).
Nei t her Hannon nor his famly indicated to M. Episcopo in any
way that he had any brain injury. M. Episcopo believed that it

woul d have detracted from Hannon's testinmony and consistent
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def ense theory to have called an expert to question Hannon’s
mental capacity. (PCR11/2161). Before trial, M. Episcipo
di scussed with Hannon, his parents and sister, Maureen, the
possibility that they m ght have to go to penalty phase and t hat
t hey woul d probably remain with the defense that Hannon had not
been present and was not the type of person who would commt
mur der . Hannon and his famly adamantly maintained his
i nnocence. (PCR11/2060).

Judith Bunker had nothing to do with their case; her
testimony was irrelevant. (PCR11/2092) He felt that FBI w tness
Mal one hel ped their alibi defense. (PCRL1 R2094). Their biggest
chall enge was to explain the prints and the defense had an
excellent witness from USF. (PCR11/2108). M. Episcopo knew
Hannon’s crimnal history. (PCR11/2125). He didn't investigate

Hannon’s drug use because it had nothing to do with their

def ense. (PCR11/2112). I f Hannon had said he was there and
i nvol ved, they would have “nmade a deal” before Richardson.
(PCR11/ 2116) . Hannon was “fine nmentally.” (PCR11/2116-2117)

Hannon participated in every aspect of the case. (PCR11/2140).1

'For ease of reference in addressing the defendant’s
specific conpl aints, t hose particular addi ti onal facts
(i ncluding record citations) which involve identified w tnesses,
are set forth within the argunment section of the instant brief.
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PRELI M NARY STATENMENT

St at enent  Reqgar di ng Procedural Bar

Hannon raises a nunber of clainms which are procedurally
barred as claim which could have or should have been rai sed on
di rect appeal and are, therefore, not cognizable in a notion to
vacate filed pursuant to Florida Rule of Crimnal Procedure

3.850. Torres-Arboleda v. Dugger, 636 So. 2d 1321, 1323 (Fl a.

1994); Arbelaez v. State, 775 So. 2d 909, 919 (Fla. 2000).

To counter the procedural bar to some of these issues,
Hannon has couched his clainms in terns of ineffective assistance
of counsel in failing to preserve or raise those claims. This
Court has repeatedly held that issues which could have been,
should have been and/or were raised on direct appeal are
procedurally barred in the postconviction proceeding and that
“al | egati ons of ineffective assistance of counsel cannot be used
to circunvent the rule that postconviction proceedi ngs cannot

serve as a second appeal.” Thonpson v. State, 759 So. 2d 650,

663-64 (Fla. 2000) (quoting, Teffeteller v. Dugger, 734 So. 2d

1009, 1023 (Fla. 1999)).

SUMVARY OF THE ARGUMENT

| ssue 1 - Ineffective Assistance /| @Qiilt Phase

The trial court entered two conprehensive witten orders in

this case. The first or der, which summarily denied
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postcoviction relief, in part, was 102 pages in |ength, and
i ncl uded extensive excerpts fromthe trial record. (PCR6/1073-
1174). Foll owing the evidentiary hearing, the trial court’s
entered a 46-page witten order, with additional findings of
fact and concl usi ons of | aw. (PCR10/1998-2043). The trial court
reviewed the trial record, evaluated the evidence presented at
t he postconviction hearings, and applied the correct |egal
standards to the defendant’s postconviction clains. The

def endant failed to establish any deficiency of counsel and

resulting prejudice wunder Strickland. The trial court’s
underlying factual findings are supported by conpetent,
substanti al evidence, and preclude relief on this claim

| ssue 2 - Ineffective Assistance / Penalty Phase

After conducting an evidentiary hearing, the trial court
properly denied the defendant’s claimof ineffective assistance
of counsel at the penalty phase. The defendant has failed to
prove any deficiency of counsel and resulting prejudice arising
from trial counsel’s strategic decision to rely on the
def endant’s character and to mmintain a consistent theory of
i nnocence “adamantl|ly” asserted by the defendant. Furthernore,
bal anced agai nst the insignificant evidence of mtigation now
bei ng urged, there is no reasonabl e probability that, absent the

all eged errors, the sentencer would have concluded that the
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mtigating circunstances now of fered outwei ghed the nultiple and
substantial aggravating circunstances in this case.

| ssue 3 - Clains Sunmmarily Deni ed

The record conclusively establishes that the defendant was
not entitled to relief on any of his remining postconviction
all egations; therefore, the trial court properly sunmmarily
deni ed postconviction relief.

| ssues 4 and 5 - Avoid Arrest Aggravator and HAC Aggr avat or

The defendant’s chall enges to the aggravating factors are
procedurally barred and without nmerit. These clains have been
consistently rejected by this Court.

| ssue 6 - I nnocence of the Death Penalty

Summary deni al was appropri ate because the defendant fail ed
to “show constitutional error invalidating all of the
aggravating circunstances upon which the sentence was based.”

| ssue 7 - The Ring Caim

The defendant’s Ring claim is procedurally barred and
wi thout nerit. The jury unaninmously recomended the death
penalty in each case and Hannon’s aggravating factors exenpt
this case fromany possible application of Ring. Finally, Ring

is not retroactive.
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| ssue 8 - Cunul ati ve Error

The defendant failed to denonstrate any individual error in
his postconviction relief clains, therefore, his cunulative
error claimnust be denied.

SUMVARY OF THE DEFENDANT’ S CRI MES

Before going to Brandon Snider’s apartnment wth Ron
Ri chardson and Ji m Acker on the night of January 10, 1991, the
def endant, Patrick Hannon, first armed hinself wth a |oaded
handgun, which he concealed from view. When the trio entered
the victinms’ townhouse, Jim Acker repeatedly stabbed Snider
until Snider’s “guts” were “hanging out.” As Snider called for
hel p, Hannon instead grabbed Snider from behind and slit
Snider’s throat fromear to ear. (R289-290). Hannon, who was
26 years old, 63" tall and wei ghed approxi mtely 300 pounds,
used two | ethal weapons that night: a buck knife and a | oaded,
sem -automatic .380 caliber handgun.

Hannon then chased after his second victim eyew tness
Robbi e Carter, as Carter fled upstairs. (R1181-1183; 894-897).
Hannon fired his gun as Carter ran up the stairs. (R1185; 1366-
1367) . VWhen Hannon di scovered Carter hiding beneath a bed,
Hannon placed the gun against Carter’s left side and Hannon
fired the gun directly into Carter’s torso. As Carter |ay

trapped beneath the bed after Hannon fired the first shot into
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Carter’'s left side,

Hannon shot

and Hannon
and Hannon
and Hannon
and Hannon

The six gunshots extended

shot
shot
shot
shot

Carter
Carter
Carter
Carter
Carter

Carter’s left arnpit. Each shot was

agai n,

agai n,
agai n,
agai n,
agai n.

in a straight line down from

| et hal . (R501-502; 511-

512; 898-899). Hannon admtted to Ron Richardson that he’ d shot

Robbi e Carter and cut Brandon Snider’s throat, which was “just

like taking a pig’'s head off.”

(R1191-1192) .
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STANDARDS OF REVI EW

Clainms of ineffective assistance of counsel are eval uated
under the nowfanmliar two-part test announced sone twenty years

ago by the United States Supreme Court in Strickland v.

Washi ngt on, 466 U.S. 668 (1984):

First, the defendant nust show that counsel’s
performance was deficient. This requires show ng that
counsel made errors so serious that counsel was not
functioning as the “counsel” guaranteed the defendant
by the Sixth Amendnent. Second, the defendant nust
show that the deficient performance prejudiced the
def ense. This requires show ng that counsel’s errors
were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unl ess a
def endant makes both show ngs, it cannot be said that
the conviction or death sentence resulted from a
breakdown in the adversary process that renders the
result unreliable.

Id. at 687.
Revi ew of claim of ineffective assistance of counsel are

m xed questions of fact and |aw subject to de novo review

Patton v. State, 878 So. 2d 368, 372-373 (Fla. 2004), citing

Porter v. State, 788 So. 2d 917, 923 (Fla. 2001). The “trial

court’s | egal conclusions are subject to independent review by
this Court, but the factual findings nust be given deference
In recognizing the trial court’s superior vantage point at
the evidentiary hearing, this Court wll not substitute its
judgnment for the trial court’s judgnent on questions of fact,

credibility of the w tnesses, and wei ght of the evidence .
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The factual findings nust denonstrate both that counsel was
deficient in performance and that the defendant was prejudiced.”

Id. at 373.
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ARGUMENT
| SSUE |

THE TRI AL COURT PROPERLY DENI ED POSTCONVI CTI ON RELI EF

ON THE DEFENDANT’ S CLAI MS OF | NEFFECTI VE ASSI STANCE OF

COUNSEL DURI NG THE GUI LT PHASE

In his first issue, the defendant, Patrick Hannon, contends
that the trial court erred in denying postconviction relief on
his clainms of ineffective assi stance of counsel during the guilt
phase of his 1991 trial. On appeal, Hannon reasserts the clains
he presented below. that trial counsel allegedly was i neffective
infailing to (1) present a voluntary intoxication defense, (2)
i nvestigate the background of Judith Bunker, the State’s bl ood
spatter expert, (3) adequately “prepare for trial,” (4) depose
Ron Ri chardson or request a continuance when Ri chardson agreed
to testify, and (5) question Mchele Helm Ron Richardson’ s ex-
girlfriend, about Richardson’s alleged jeal ousy.

Patrick Hannon was represented at trial by attorney Joe
Epi scopo, an experienced crimnal trial attorney who previously
had prosecuted capital cases throughout both the guilt and
penalty phases of trial. Attorney Episcopo personally
interviewed wi tnesses prior to trial, consulted with Hannon on
numer ous occasions, spoke with nmenbers of Hannon’'s famly,
associ ated with a second attorney, called seventeen (17) defense

witnesses during the guilt phase alone, vigorously cross-

19



examned the State’s nmaterial wtnesses, and steadfastly
asserted an actual innocence/alibi defense at trial, in
accordance with his client’s unwavering decl arati ons. Bef ore
his trial, at trial, and during the years following his trial,
Hannon never wavered in his enphatic clainm of innocence to
attorney Episcopo.? For the follow ng reasons, the defendant’s
mul tiple allegations of ineffective assistance of trial counsel
during the guilt phase were properly denied by the trial court.

Vol untary | ntoxication

At trial, Patrick Hannon testified on his own behalf. Anopng

2At trial in 1991, Hannon testified that he was not at the
victims’ apartnment on the night of the crines and that he had
nothing to do with their deaths. The postconviction hearings in
this case were held on two separate dates, February 18, 2002 and
June 21, 2002. During the first hearing, Attorney Episcopo
testified that Hannon continued to comrunicate with him for
years after the trial, and Hannon al ways mai nt ai ned hi s cl ai m of

i nnocence. In 1991, Hannon's parents al so “continued to believe
their son did not and could not do this.” And, as attorney
Epi scopo testified in 2002, “lI have never heard back from them

any other way.” (PCR11/2170).

However, during the evidentiary hearing held on June 21,
2002, one of the defendant’s current expert wtnesses, Dr.
Li pman, testified that although Hannon previously had testified
at trial that he was not at the victins’ apartnment on the night
of the nurders, Hannon since has admtted to Dr. Li pman that he,
in fact, was there. (PCR13/2519-2522). According to Hannon’s
| atest statenments to Dr. Lipnman, although Hannon now adnits
bei ng present at the victinms’ apartnent on the night of the
murders, Hannon clainms that he didn't do any of the killings.
(PCR13/ 2519-2522). Thus, nmore than ten years after he
vehenment|ly denied being at the scene, Hannon now admts his
presence at the victinms’ apartnent, and sinply reverses the
respective roles of Hannon and Ri chardson.
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ot her things, Hannon described, in fact-specific detail, his
wher eabouts and actions in January of 1991; and, although Hannon
adm tted that he had been drinking on the night of the crinmes,
January 10, 1991, Hannon testified +that he stayed at
Ri chardson’s hone that night and had nothing to do with the
mur ders.

Hannon’ s postconviction counsel now urges this Court to
conclude that trial counsel was ineffective for not presenting
a voluntary intoxication defense in 1991. However, the defense
of voluntary intoxication was not a viable option in this case
because, in 1991, (1) Hannon consistently denied even being
present at the victinms’ apartnment on the night of the nurders,
(2) Hannon enphatically denied any involvenment at all in the
victims’ deaths, and (3) Hannon testified on his own behalf at
trial and he provided a fact-specific recollection of events and
steadfastly proclaimed his innocence — all of which negated the
credible use of a voluntary intoxication defense. See, Rivera
v. State, 717 So. 2d 477, 485 (Fla. 1998) (reasoning that since
a voluntary intoxication defense is, in effect, an adni ssion
that you did the crinme but | acked the specific intent to be held
crimnally responsi ble, a defendant’s unwavering professions of

i nnocence short-circuited any credible voluntary intoxication

def ense during the guilt phase), citing Reneta v. Dugger, 622
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So. 2d 452, 455 (Fla. 1993) (approving trial counsel’s tactical
decision to forego a voluntary intoxication defense which was
inconsistent with defendant’s theory that acconplice was the
mai n perpetrator and triggermn).

In addressing the failure to rely on a voluntary
i ntoxi cation defense, the trial court found that Hannon failed

to denmonstrate any deficiency of counsel under Strickland. In

summarily denying postconviction relief on Hannon's initial
guilt phase claim the trial court concluded that Hannon was not
entitled to any relief because,

As to the quilt phase, Defendant testified on his
own behalf without raising any nental defense of any
ki nd, but consistently maintained his innocence. (See
Tri al Transcript, Volume XII, pages 1366-1402,
attached). Moreover, “trial counsel’s failure to use
evi dence of Defendant’s voluntary intoxication at the
time of the offense was not ineffective assistance of
counsel where Defendant continually and consistently
mai nt ai ned hi s i nnocence, and professi ons of innocence
short-circuited any credible voluntary intoxication
def ense during the guilt phase.” Rivera v. State, 717
So. 2d 477, 485 (Fla. 1998); See also Engle v.
Dugger, 576 So. 2d 696, 700 (Fla. 1991). Therefore,
Def endant has failed to neet the first prong of
Strickland in that Defendant has failed to prove
counsel acted deficiently in failing to fully
i nvestigate, develop, and present avail able evi dence
in support of a voluntary intoxication defense during
the guilt phase of Defendant’s trial. Since Defendant
has failed to neet the first prong of Strickland, it
i's unnecessary to address the prejudi ce conponent. As
such, no relief is warranted upon this portion of
claimlV. (PCR6/1100-1101) (e.s.)

In this case, Hannon, |ike the defendant in Rivera,

22



continually and consistently maintained his innocence at trial.
Consequent |y, al though the defense of voluntary i ntoxication was
avail able at the tinme of Hannon’s trial, since this defense is,
in effect, an adm ssion that the defendant “did the crinme but
| acked the specific intent to be held crimnally responsible,”
Hannon’s claim is just |ike Rivera s, and his “unwavering
pr of essi ons of innocence short-circuited any credi ble voluntary
i ntoxication defense during the guilt phase.” Rivera, 717 So.
2d at 485. Hannon’s initial allegations of ineffective
assi stance during the guilt phase were appropriate for summary
deni al because they were legally and facially insufficient to

warrant relief under Strickland, inasnmuch as Hannon did not

assert both an alleged deficiency and how he was prejudiced by
counsel’s failure to raise a defense which was inconsistent with
his claimof actual innocence/alibi.

Furthernore, as a practical matter, Hannon had the benefit
of vigorously pursuing a claimof actual innocence/alibi while
the jury was sinultaneously informed of his al cohol consunpti on.
I n other words, the jurors | earned of Hannon’s drinking, but the
al i bi/innocence defense was not forfeited. At trial, Hannon
testified that he was at Ron Richardson’s on January 10, 1991,
about 10:00 p.m, playing Quarters, a drinking game, with Ron

Ri chardson and his brother, Mke, and that he was pretty drunk
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and he stayed overnight to avoid driving his car, because the
lights weren’t working properly. (R1366, 1368-1369). Hannon
and Jim Acker had been to Carter’s apartnment a few weeks
earlier, around Christmas, to deliver some pork and to drink
beer. (R1372-1373). Hannon testified that it was January 9t h,
not January 10t h, that Robin and Kam a had been at Ri chardson’s
and they were all drinking beer, but he did not stay |ate
because he had to work the next day. (R1379-1380). Hannon
described an “incentive plan” with his boss, who was also his
| andl ord, of earning an extra 50 cents an hour for not drinking
during the week, because his boss thought people with a hangover
had a bad attitude. (R1380). Hannon thought he’d stopped by
Ri chardson’s on Thursday, January 10th, to tell him of the keg
party planned for the next night at Maureen’s house. (R1380).
After getting paid on Friday, Hannon picked up the keg and went
to his sister Maureen’s, and ended up spendi ng the ni ght because
he got very drunk that night. (R1382).

As the trial court correctly concluded, defense counsel is
not ineffective for failing to pursue a defense which is
inconsistent with defendant’s defense that he is innocent.

Rivera; Cherry v. State, 659 So. 2d 1069, 1072 (Fla. 1995).

Moreover, in order to successfully assert the defense of

voluntary intoxication, “the defendant nust cone forward with
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evidence of intoxication at the time of the offense sufficient
to establish that he was unable to formthe intent necessary to
commit the crime charged.” Rivera, 717 So. 2d at 485 n. 12

quoting Linehan v. State, 476 So. 2d 1262, 1264 (Fla. 1985).

VWhere, as here, the State had evidence of Hannon’s ability to
form the requisite intent, trial counsel’s decision not to
present an intoxication defense is evident on the record as
within the range of reasonably conpetent counsel. See, Wiite v.
State, 729 So. 2d 909, 912 (Fla. 1999).

In this case, evidence of Hannon's ability to form the
requi site intent on the night of January 10, 1991, was presented
via several witnesses. Robin Eckert testified that the three
men, Richardson, Acker and Hannon, were talking in the kitchen
just before the three left, as though they did not want to be
over heard by Robin, Kanml a and M ke Ri chardson. (R802, 804-805).
Ronal d Richardson testified that Hannon obtained Richardson’s
gun before they left, and Hannon placed the |oaded gun in the
wai st band of his pants and covered it with his T-shirt. (R1176-
1178). After arriving at the victinms’ apartnent, they wal ked
about one-and-one-half blocks to the victinms’ apartnment, where
Hannon knocked on the door as Acker stood “off to the side.”
(R1179-1180). After Acker stabbed Brandon Snider repeatedly,

Hannon went over to Snider, put his arm around his neck, and
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then Snider’s throat was cut. Hannon, with the |oaded gun in
hi s hand, then chased Carter up the stairs. (R1181-1185). The
victims’ neighbors, who sawthe three men | eaving the apartnent,
descri bed the “big” suspect, the defendant Hannon, as wal king
swiftly, hunched over, with arms crossed over his stomach as
t hough hol di ng sonet hi ng. (R296- 297, 317-319, 344, 349, 352-
353). One witness heard Hannon urge his conpanions to “Go, go,
go.” (R299). Another w tness saw Hannon put sonething netallic
in his waistband and fold his arnms over it. (R296-297).

Ri chardson testified that, on the night of the crinmes, Hannon
di sposed of both murder weapons by throwi ng both the knife and
the gun into the river as they drove across a bridge. When the
trio returned to Richardson’s house, Hannon and Acker changed
their clothes. Hannon |ater destroyed any incrimnating
evi dence when he burned their clothes in a backyard fire at
Maur een Hannon’s house that night. (R1187-1190). The next day,
Hannon admitted to Richardson that he’ d shot Carter and cut
Snider’s throat. (R1191-1192). Hannon's enpl oyer, Rusty Horne,
testified that Hannon came to work at 7:00 a.m on January 11,
1991, as normal, and he did not act unusual, even when they
heard the news on the radio of the honi cides the night before.
(R1322, 1324). MWhile in jail, Hannon told two different i nmates

that a fenmale could blow his alibi. Hannon reveal ed her nane,
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Robin, to one i nmate; and Hannon tol d anot her i nmate, John Ri ng,
t hat she overheard himtal king the night of the party and asked
who they were planning on killing. (R772, 892, 899-900). When
Ri ng commented that it would be painful to be shot six times “up
underneath” the arm Hannon said “No, six tines.” Hannon then
denonstrated the shot pattern which originated “fromthe bottom

up,” and Hannon noved his finger up fromhis waist and along his
side. (R899).

Hannon’s own trial testinony specifically related his
activities during the relevant tine frame. Hannon described his
visit tothe victins’ apartnment around Christnmas, his actions on
t he night of the nurders, and his activities until his arrest on
February 6, 1991. (R1372-1392). According to Hannon, he was
wor king | ong hours during nost of the time, up to the date of
the rmurders and when working |ong hours, he did nothing else.
He woul d just “cone hone, take a shower, eat and go to bed and
get up the next day.” (R1376). According to Hannon, he didn’t
stay late at Richardson’s on January 9th, when Robin and Kanl a
were there, because he had to work the next day. (R1378-1380).
Hannon t hought he stopped by Richardson’s on January 10th, only
| ong enough to tell Richardson of a keg party at Maureen’ s on
Friday night. (R1380).

During the guilt phase, Hannon’s trial counsel presented
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numer ous W tnesses, including Hannon and the uncharged third
suspect, Jim Acker, and argued that Hannon was not present at
the victinms’ apartnent at the tine of the crimes and had not hi ng
to do with the nurders. When Richardson “flipped” on the | ast
day of the State’s case, defense counsel inmmediately responded
to Richardson’s “new’ version of events by enphatically

reiterating that neither Hannon nor Richardson were ever

involved in the crinmes. Trial counsel mde a conpelling
argument that Richardson, fearing a conviction, “conpletely
fabricated his story in the 11th hour ... And to himfive years

was better than the death penalty or two consecutive 25-year
sentences...” (R1508). Thus, fromdefense counsel’s perspective
both in 1991, and as confirnmed in 2002, Ron Richardson, even if
i nnocent, feared a conviction and, thus, would “fabricate a
story” in order to secure a five-year sentence, rather than risk
either life inprisonment or the death penalty.

Hannon’s |1 AC/voluntary intoxication <claim was again
addressed during the postconviction evidentiary hearing. Hannon
did not testify at the evidentiary hearing, although sone of his
famly nenbers offered historical anecdotes of Hannon’s dri nking
habits. Significantly, no postconviction witness testified that
they were actually with Hannon at the tine of the nurders and

observed Hannon’s drinking that night. And, although the
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def endant’ s postconviction “nmental health” experts echoed what
Hannon told them the defense experts’ testinmony was nerely a
repetition of Hannon’s own testinmony at trial in 1991, wherein
he described his drinking on the night of the crimes. (R1368-
1369) .

At the evidentiary hearing, M. Episcopo confirmed that he
was aware that Hannon was drinking on the night of the murders.
It was Hannon’s alibi defense that he was playing Quarters, a
drinking game, at Richardson’s. (PCR11/ 2127) . M. Episcopo
al so attended Detective Linton’s deposition that included her
concl usion that Hannon and his friends did a |ot of drinking.
(PCR11/2128). Hannon wei ghed around 300 pounds, and M.
Epi scopo was sure Hannon <could drink a lot of Dbeer.
(PCR11/ 2132). However, M. Episcopo testified that Hannon's
prior drug and al cohol use was an area they did not want to go
into, because it would be contradictory to defendant’s ali bi
that he was not there. (PCR11/2125, 2153-2154).

Fol | owi ng t he evidentiary hearing, the trial court addressed
Hannon’s related claimof ineffective assistance of counsel in
failing to rely on a voluntary intoxication defense during the
penalty phase. I n denying postconviction relief after the
evidentiary hearing, the trial court concl uded,

Lastly, he [M. Episcopo] testified that he did
not present a voluntary (PCR10/2001) intoxication
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defense during the penalty phase because it was
irrelevant because Defendant was not intoxicated at
the crime scene, and Defendant adanantly maintained
that he was not at the crine scene. (See February 18,
2002 Transcript, pages 109 - 110, attached).

Since the guilt phase defense was that Defendant
was innocent, after reviewing the allegations, the
court file, and the record, the Court finds that
counsel nade a reasonable tactical decision in not
presenting evidence in support of a voluntary
intoxication defense at the penalty phase because
counsel concluded that Defendant was not intoxicated
at the crime scene and the testinmny would destroy
Defendant’s credibility with the jury and would be
inconsistent with the other mtigating evidence. See
Jones v. State, 528 So. 2d 1171, 1175 (Fla.
1988) (where guilt-phase defense was that defendant was
i nnocent, counsel nmake reasonabl e tactical decisionin
not calling psychiatrist to testify at penalty phase
t hat defendant was paranoid where counsel concluded
that the testinony would destroy the defense’s
credibility with the jury and woul d not harnoni ze with
other mtigating evidence). Consequently, Defendant
has failed to meet the first prong of Strickland in
that he has failed to prove counsel acted deficiently
in failing to fully investigate, devel op, and present
available evidence in support of a voluntary
intoxication def ense when Def endant was not
intoxicated at the crime scene and Def endant adamantly
mai ntai ned that he was not at the crime scene. See
Rivera v. State, 717 So. 2d 477 (Fla. 1998). Since
Def endant has failed to neet the first prong of
Strickland, it is unnecessary to address the prejudice
conponent. See Downs v. State, 740 So. 2d 506, 518 n.
19 (Fla. 1999). As such, no relief is warranted upon
this portion of claimlV. (PCR/ 2000-2002) (e.s.)

The factual findings of the trial court are supported by
conpetent, substantial evidence and, therefore, are entitled to

def er ence. Zakrzewski v. State, 866 So. 2d 688, 692 (Fla

2003). Even if Hannon could point to sone other evidence, any
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conflicts in the testinmnony are to be resolved in favor of the
trial court’s ruling as the trial court is ®“in a superior
position ‘to eval uate and wei gh the testi nony and evi dence based
upon its observation of the bearing, denmeanor, and credibility

of the w tnesses. Power v. State, 29 Fla. L. Wekly S207

S208 (Fla. May 6, 2004) (quoting Stephens v. State, 748 So. 2d

at 1034). In this case, as in Pietri v. State, 2004 Fla. LEXI S

1368, 10-19 (Fla. 2004), the defendant “did not present any
evi dence at the postconviction evidentiary hearing to
denonstrate that he was in fact intoxicated at the tinme of the
of fense. Furthernore, he did not present any conpetent evi dence
proving his inability to formthe specific intent to commt the

crime.” 1d., citing, Henry v. State, 862 So. 2d 679 (Fla. 2003).

As confirmed during the evidentiary hearing, M. Episcopo
based his decision not to pursue a voluntary intoxication
def ense based upon conversations w th Hannon hinself. See,

Davis v. State, 875 So. 2d 359, 367 (Fla. 2003), citing Stewart

v. State, 801 So. 2d 59 (Fla. 2001) (counsel not ineffective for
not pur sui ng a voluntary i nt oxi cation def ense wher e
conversations wth the defendant persuaded him that an
i ntoxication defense would not be appropriate); State V.
Wlliams, 797 So. 2d 1235 (Fla. 2001) (counsel not ineffective

for failing to pursue voluntary intoxication defense as
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inconsistent with defendant’s theory of the case). Hannon

failed to denonstrate any defici ency of counsel under Strickl and

and trial counsel was not ineffective for failing to present a
voluntary intoxication defense, which was clearly inconsistent
with the defense strategy of actual innocence.

Al t hough trial counsel pursued the defense of actual
i nnocence/ ali bi based on his client’s unwaveri ng decl arati ons,
coll ateral counsel now urges reversal based on a claim that
anot her defense was avail able. However, trial counsel “cannot
be deened ineffective nmerely because current counsel disagrees

with trial counsel’s strategic decisions.” Stewart v. State,

801 So. 2d 59, 65-66 (Fla. 2001). Even if another defense m ght
have been avail able, Hannon has not shown that there is a
reasonable probability that, but for counsel’s alleged

unprofessional errors, the result of the proceedi ng would have

been different. See, Lusk v. State, 498 So. 2d 902, 905 (Fl a.
1986) (trial counsel’s decision to rely on self-defense was
strategic choice within the acceptable range of conpetent
choi ces.) Hannon has not all eged, nor shown, the existence of
any deficient performance and resulting prejudice under

Strickland; and, therefore, postconviction relief was properly

deni ed.
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Bl ood Spatter Expert Judith Bunker

Judi th Bunker testified as a bl ood spatter expert during the
guilt phase of Hannon’s trial in 1991. In his postconviction
not i on, Hannon alleged nmultiple, intertwined conplaints
regardi ng expert witness Judith Bunker; and both of the trial
court’s conprehensive witten orders address Hannon's specified
chal | enges. In summarily denying postconviction relief on

Hannon’s claim of “exaggerated credentials, the trial court

found that here, as in Correll v. State, 698 So. 2d 522 (Fla.

1997), Judith Bunker’s exaggeration of her credentials was not
prejudicial since “M. Bunker’s testinony was based on her
extensive experience in the field of blood spatter analysis.”
(PCR6/1099). In summarily denying relief on Hannon’'s cl ai m of
i neffective assistance of counsel based on the “failure to
adequately investigate” Ms. Bunker’s background, the trial court
further expl ai ned,

Def endant clainms counsel failed to adequately
i nvestigate Ms. Bunker’s background, thereby failing
to prevent Ms. Bunker’s qualification as an expert
where she nisrepresented her expertise to the Court,
the jury, and defense counsel. Def endant further
claims Brady to the extent that the State knew that
Ms. Bunker’s testinmony was fal se and/ or m sl eadi ng but
suppressed this information and failed to correct her
fal se testinony.

However, as previously discussedinclaimlll, the
Florida Suprenme Court in Correll v. State, 698 So. 2d
522 (Fla. 1997), held that M. Judith Bunker's
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exaqggeration of her credentials did not warrant

relief. The Florida Suprene Court in Correll stated

t hat “the discrepancies bet ween the | evel of

education, training. and experience Bunker testifi ed

to at trial and the asserted |evel of education,

trai ni ng, and experience she actually had were not so

great _as to make any difference in the outcone of the

case.” 1d. at 524.

On July 19, 1991, in Defendant’s case, Ms. Judith

Bunker testified regarding her extensive training,

education, and experience. (See Trial Transcript,
Vol ume X, pages 1076-1083, attached). Simlar to
Correll, this Court finds that M. Judith Bunker's

exaggeration of her credentials is not prejudicial
when Ms. Bunker’'s testinobny was based on her extensive

experience in the field of blood spatter analysis.
(See Trial Transcript, Volume X, pages 1076-1126,
attached). Moreover, the Florida Supreme Court, on
direct appeal, stated the following with respect to

Ms. Bunker’'s testinony at Defendant’s trial:

Bunker’s testinmony relatingto the bl ood
splatter evidence was presented to assist
the jury in understanding the facts before
it. The clothing was admtted into evidence
and used by Bunker to explain how the
murders occurred. The splatter evidence was
consistent and tied in with other evidence
detailing the manner of comm ssion of the
crinme.

Hannon v. State, 638 So. 2d 39, 43 (Fla. 1994).
Therefore, the Florida Suprenme Court found Ms.

Bunker’s testinony adm ssible. |d.

“A trial court’s ruling regar di ng t he
adm ssibility of evidence will not be disturbed absent
an abuse of discretion.” Hannon v. State, 638 So. 2d

39, 43 (Fla. 1994), citing Blanco v. State, 452 So. 2d
520, 523 (Fla. 1984), cert. denied, 469 U S. 1181, 105
S.Ct. 940, 83 L.Ed. 2d 953 (1985). The Florida Suprene

Court, on direct appeal., found that this Court did not
abuse its discretion in admtting M. Bunker's

testi nony regardi ng bl ood spatter analysis. [d. at 43.
Therefore, Def endant’ s clains regardi ng t he
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adm ssibility of M. Bunker’'s testinobny are without

merit. As such, no relief is warranted upon this

portion of claimlIV. (PCR6/1103-1104) (e.s.)

Hannon now asserts that Ms. Bunker would not have been
qualified at his trial in 1991, but for trial counsel’s failure
t o adequately i nvesti gate her exaggerated credentials. However,
this assertion is patently incorrect under this Court’s prior
decisions in both Correll and Hannon. Correll’s trial was held
in 1986. See, Correll, 698 So. 2d at 523. Hannon's jury trial
was held five years later, in 1991. In Correll’s postconviction
proceedi ng, as here, the trial court found that M. Bunker’s
gqualification as an expert at Correll’s trial was based al nost
entirely on her experience in the relatively newfield of blood
spatter analysis, and not on her education. On appeal, this
Court in Correll specifically found that “the discrepancies
bet ween the | evel of education, training, and experience Bunker
testified to at trial and the asserted |evel of education,
trai ning, and experience she actually had were not so great as
to make any difference in the outcone of the case.” Correll
698 So. 2d at 524. Furthernore,

The only alleged m srepresentation of any inport

was Bunker’s assertion that she had worked as an

assistant and technical specialist for the nmedica

examner’s office from 1970 through 1982, when in
reality she was a secretary at the nmedical exam ner’s
office from 1970 to 1974, an assistant to the nedica

exam ner from1974 to 1981, and a technical speciali st

for the last five nonths of her enploynment with the
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nmedi cal exam ner’s office. In view of the fact that
it is undisputed that she worked on thousands of cases
while in the enpl oy of the nedical exam ner, even this
di screpancy becones | ess serious.

However, assum ng for the sake of argunment that
Bunker’s testinony did contain serious discrepancies
t hat could not have been discovered during trial, we
are convinced that these discrepancies did not have
any inpact on the outcone of the case in light of the
overwhel m ng evi dence presented at trial in support of
Correll’”s guilt. Moreover, Bunker’s testinony was not
crucial to the State’s case and nerely corroborated
the nedical examner’s testinony. 698 So. 2d at 524.

See al so, Gorby v. State, 819 So. 2d 664, 677 (Fla. 2002)

(“We have previously determ ned that the i ssue of whether Judith
Bunker’ s al |l egedly exaggerated educational qualifications were
presented to a jury would have had little effect on the outcone
of a case, given that she had been recogni zed as a bl ood spatter
expert in numerous other cases.”)?3 Mor eover, as previously
noted, this Court wupheld the adm ssibility of Ms. Bunker’s
testinmony, noting its consistency with other evidence detailing
how t he murders were commtted. Hannon, 638 So. 2d at 43.

In addition to Ms. Bunker, several other wtnesses at trial
testified about the bl oodstains, patterns and bl ood spatters.

Hi | | sborough Sheriff’s Deputy Shoemaker, described the blood

3In denyi ng postconviction relief on this sanme claimin co-
per petrator James Acker’ s postconviction notion, the trial court
in the Acker case found that “[t]he testinony of the expert,
Judi t h Bunker, was adm ssi ble and the showi ng of deficiencies in
her resunme were mninmal. Her testinmony would have been
adm tted.” (PCR4/706).
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t hat he and Deputy Swoope observed at the victinm s apartnment.
(R424, 426-428). Hillsborough Sheriff’'s |atent print exam ner,
Royce W 1 son, also described the large ampunt of blood he
observed throughout the apartnent, including blood on the front
door, on the mrror and wall at the bottomof the stairs, on the
stair bannister, on the fan in the living room and on the
out side of the upstairs bedroomdoor. (R627, 651, 656-661). In
addition, the police video and photographs of the crinme scene
were admtted i nto evidence, showi ng the extent of the bl ood and
spatter evidence. (R462-479, 522-523). Hillsborough Sheriff’s
Detective Lingo described the photos and relation to the bl ood
spatter he observed throughout the victinms apartnment. (R695,
702-717). Detective Linton described the blood on the outside
of the door and near the handle and | ock on the inside, and the
huge anount of bl ood she saw in the living room on the floor,
sofa and w ndow, and on walls and stairwell. (R948-952) .
F.B.1. special agent Spaulding testified that testing of bl ood
collected fromthe mrror, the bannister at the bottom of the
stairs, the broken window sill, the fan in the den, the stereo
speaker in front of the broken wi ndow, the wall at the bottom of
the stairs, and from the couch end table next to the w ndow,
showed that it was consistent with the known bl ood sanple from

victim Snider. (R583-584, 592, 601-605).
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At trial, defense counsel used Ms. Bunker’s presentati on by
offering into evidence one of her slides, an enlargement of a
phot ograph of the front door. The photographs from which Ms.
Bunker prepared her slides, show ng the bl oodstain patterns and
bl ood splatters about the apartment, were also in evidence.
(R1092-1093). When the sane inference could have been drawn
from other testinmony or evidence,* this Court has found no

prejudi ce under Strickland. See, Johnson v. State, 593 So. 2d

206, 209 (Fla. 1992).

Hannon does not dispute that Snider’s gruesonme nmurder |eft
behind a blood-spattered scene. During closing argument,
def ense counsel mnimzed Ms. Bunker’s testinmony and argued t hat
the State brought “in a blood spatter expert to tell us
sonet hing we al ready know. We know how M. Snider died ... W
know how bl ood spatters when soneone’s neck is cut. Wat’'s the
point.” (R1502). During closing argunent, defense counsel al so
agreed that “all the wi tnesses saw bl ood” inside the victinms’
apartnment. (R1520). Because the record shows concl usively that

Hannon was entitled no relief on this claimin light of the

“Ri chardson’ s case had been effectively severed on July 15,

1991, t he nor ni ng of trial. (R2168- 2169, 2211-2212).
Consequently, Richardson remained in jail while the other
wi tnesses testified at Hannon's trial. The recognition that

Ri chardson’s subsequent description of the sequence of the
mur ders was consi stent with Judith Bunker’s prior testinmony only
rei nforces the accuracy of her findings.
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ot her conpel ling evidence presented at trial, summary deni al was
proper. See Fla. R Crim P. 3.850(d) (“If the notion, files,
and records in the case conclusively show that the prisoner is
entitled to no relief, the notion shall be denied w thout a
hearing.”)

Adequacy of Trial Preparation

Hannon’ s entire argunment on this issue consists of a single
paragraph in which he nerely lists the sequential allegations
presented below and concludes that he was “entitled to an
evidentiary hearing.” (Initial Brief of Appellant at 52-53).
The State submits that nmerely nmaking reference to argunents
whi ch were raised bel ow does not suffice to preserve i ssues and,

therefore, this claimis waived. See, Cooper v. State, 856 So.

2d 969, 977, n. 7 (Fla. 2003) (rejecting simlar argunents as

insufficient for consideration); Sweet v. State, 810 So. 2d 854

(Fla. 2002) (“because on appeal Sweet sinply recites these
claims from his postconviction nmotion in a sentence or two,
wi t hout el aboration or explanation, we conclude that these
instances of alleged ineffectiveness are not preserved for
appellate review ")

The trial court below entered a detailed, fact-specific
written order specifically addressing each of Hannon’ s “adequacy

of trial preparation” conplaints, including the alleged failure
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to obtain the defendant’s rap sheet, revi ew photographs, inpeach
state w tnesses, and question jurors on views on capital
puni shnent. (PCR6/1101-1102, 1105-1110). In sunmarily denying
relief on Hannon’s barrage of clainms, the trial court eval uated
each allegation in conjunction with the trial record and the

applicable Strickland standards and found that Hannon failed to

establish any entitlement to relief under Strickland. Thus,

even if this claimis considered, no relief is due because
Hannon has not identified any error in the treatnment of these
clai ms bel ow.

Evi denti ary Heari ng

Next, Hannon asserts that trial counsel was ineffective in
all egedly failing to (1) depose Ron Richardson and/or request a
continuance, (2) adequately prepare for the State s expert,
Judi th Bunker, and (3) question M chele Hel mabout Richardson’s
al | eged jeal ousy. The trial court conducted an evidentiary
hearing on these allegations, and the denial of this claim
i nvol ved the application of legal principles to the facts as
found bel ow. Therefore, this Court nmust review the factual
findings for conpetent, substantial evidence, paying deference
to the trial <court’s findings, and review of the |egal

conclusions is de novo. Stephens v. State, 748 So. 2d 1028,

1029 (Fla. 1999); Guzman v. State, 721 So. 2d 1155, 1159 (Fla.
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1998). Furthernmore, contrary to Hannon’s current allegations,
the trial court’s conprehensive witten order painstakingly
addresses not only the testinony presented at the evidentiary
hearing, but also the testinmony and evidence presented at
Hannon's trial.

Failure to Depose Ron Ri chardson and/or Request a Conti nuance

Hannon clainms that trial counsel was ineffectivein failing
to depose Ron Richardson and/or request a continuance when
Ri chardson decided to testify. Hannon now concl udes that
Hannon’s alibi/innocence defense “was gone” once Richardson
becane the State’s final witness. Therefore, collateral counsel
concludes that trial counsel should have changed their defense
t heory of alibi/innocence when Richardson changed his “story.”

Addi tional ly, Hannon asserts that attorney Episcopo was

unprepared to cross-exam ne Richardson at trial. However, from
trial counsel’s assessnment — both at trial in 1991 and as
confirnmed in 2002 — the fact that Richardson testified as a

State witness did not mean that Hannon’s alibi/innocence theory
was “gone.” Rather, fromtrial counsel’s perspective, neither
Hannon nor Richardson were involved in the crines; however,
Ri chardson, even if innocent, feared a conviction and, thus, he
woul d “fabricate” a new “story at the 11th hour” in order to

secure a five-year sentence and avoid the possibility of the
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death penalty or sentence of Ilife inmprisonnent. Ther ef or e,

Ri chardson’s trial testinmony, which contradicted all of

pri or

hi s

statements, was subjected to vigorous cross-exani nation.

The trial court’s conprehensive order denyi ng postconviction

relief following the evidentiary hearing states, in pertinent

part:

In the fourth sub-claim Def endant cl ai ns
i neffective assistance of counsel due to counsel’s
failure to depose state witness, Ronald Richardson
despite being given the opportunity to do so during
trial. Specifically, Defendant <clains that once
counsel |earned that M. Richardson was going to be
the State’ s key witness agai nst Defendant, counsel had
an obligation to investigate M. Richardson, |ook into
hi s background, determine his notive for testifying,
and devel op any information that could have been used
to i npeach him

At the February 18, 2002 evidentiary hearing, M.
Joe Episcopo testified on direct exam nation that he
never aut hori zed any i nvestigation into Ron
Ri chardson’s background, and he was not sure if he
ever got a crimnal history report on Ron Ri chardson.
(See February 18, 2002 Transcript, page 22, attached).
Mor eover, M. Epi scopo testified that he never
aut horized any investigation into Ron Richardson’s
relationship wth Defendant after M. Richardson
Turned State’s evidence. (See February 18, 2002
Transcript, page 22, attached). However, M. Epi scopo
testified that after receiving Ron’s statenent during
the trial, he asked the Court for an half hour break
so that he could review the statenent. (See February
18, 2002 Transcript, page 120, attached). M.
Epi scopo further testified that he chose not to depose
Ron Ri chardson because he likes to use police reports
for inmpeachment, and he was going to handle Ron by

putting Mke, Ron’s brother, on the stand. (See
February 18, 2002 Transcript, pages 25 and 110 - 111,
attached). Moreover, M. Episcopo stated that he was

not interested in making Ron | ook bad in front of the
jury because he did not want to ruin Defendant’s alib
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def ense, and questioning Ron about his involvenment in
the nurders and his mtive to Ilie would be
inconsistent with Defendant’s alibi defense. (See
February 18, 2002 Transcript, page 28, attached).

Furthernmore, M. Episcopo stated that Ron di d not
remenber anyt hi ng when he testified, was not prepared,
was i nherently unbelievable, and he felt that the jury
woul d have a | ot of problenms believing Ron because he
received a great deal fromthe State. (See February
18, 2002 Transcript, pages 25, 90, and 114 - 115,
attached). Lastly, M. Episcopo testified that he
never had any intention nor desire to depose Ron, and
believed that Ron lied at trial because he could not
remenber the details about the apartnent. (See
February 18, 2002 Transcript, pages 89 - 90, and 112,
attached). Consequently, Defendant has failed to neet
the first prong of Strickland in that he has failed to
prove how counsel acted deficiently when he made a
strategic decision not to investigate M. Richardson,
| ook into his background, determne his notive for
testifying, and develop any information that could
have been used to inpeach him Si nce Defendant has
failed to neet the first prong of Strickland, it is
unnecessary to address the prejudice conmponent. See
Downs v. State, 740 So. 2d 506, 518 n. 19 (Fla. 1999).
As such, no relief is warranted upon this portion of
claimlV. (PCR10/2002-2004).

The trial court applied the same reasoning in rejecting

Hannon’s related claim that Richardson’s decision to testify

shoul d have pronpted counsel to nove for a continuance, with the

court specifically finding that the Defendant failed to

meet the first prong of Strickland in that

. . . he has failed to prove how counsel acted
deficiently when he did ask the Court for an
opportunity to reviewthe statenment upon receivingit,
and made a strategic decision not to request a
conti nuance after he | earned that M. Ri chardson would
be a witness agai nst Defendant. Since Defendant has
failed to neet the first prong of Strickland, it is

43



unnecessary to address the prejudice conmponent. See
Downs v. State, 740 So. 2d 506, 518 n. 19 (Fla. 1999).
As such, no relief is warranted upon this portion of
claimlIV. (PCR10/2005).

The trial court’s ruling is supported by conpetent,
substanti al evidence. Before Richardson testified, attorney
Epi scopo was provided with a copy of the sworn statenent given
by Richardson to the prosecutors |ess than 24 hours earlier.
During the evidentiary hearing, M. Episcopo explained that he
deli berately did not depose Ron Richardson because he believed
it would only benefit the State by allowi ng Ri chardson to get
better prepared. M. Episcopo had a copy of Richardson’s sworn
statement, and in his assessnment, Richardson’s |ack of awareness
of obvious itens inside the victinis apartnment, such as the
whol e set of weights right inside the door, would reveal that
his trial testinony was untrue. (PCR11/2133-2134, 2154-
2156, 2164) .

When Ri chardson changed his mnd on the |last day of the
State’s case (R1097-1099, 1127-1135) and decided to testify, M.
Epi scopo believed Richardson’s 11th hour change was fabricated
and that he could best show that it was by stressing the good
deal Richardson received for testifying and by cross-exani ning
Ri chardson about the obvious details of the apartnent, and
establishing that Richardson had no knowi edge of any of the
obvi ous features in the apartnent. (PCR11/2063-2064, 2068-2069).
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On cross-exam ntation at trial, Richardson had to admt that he
was not famliar with the apartnment. (R1204-1205, 1216). M.
Epi scopo concluded that deposing Richardson would only have
al | owed Ri chardson the opportunity to i nprove his testinony for
trial. PCR11/2070-2071). Although defense counsel wanted to
show t hat Ri chardson’s changed “story” at trial was untrue, M.
Epi scopo sinultaneously did not want to nmake Richardson | ook
guilty, because he wanted to preserve Hannon’s innocence
defense/alibi, and this defense was supported by all of
Ri chardson’s prior statenments. (PCR11l/2071-2072).

At trial, Richardson admtted that his trial testinmny was
different than all his prior statements of his involvenent, and
the jury was apprized of defense counsel’s assertion that
Ri chardson was lying at trial and that all his prior statements
were actually correct. The defense assertion that Richardson
did not fail the polygraph, as contrasted with his statenments
during the polygraph, would have been inadm ssible at trial.

(PCR10/ 1944-1945). See, Sochor v. State, 883 So. 2d 766 (Fl a.

2004) (affirm ng summary denial of postconviction relief and
noting that as for the polygraph tests, their results would not
have been admi ssible at trial wthout the consent of both

parties), citing Walsh v. State, 418 So. 2d 1000, 1002 (Fl a.

1982). However, defense counsel, w thout nentioning the
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pol ygraph, did inpeach Richardson about his statenents to
Det ective Metzgar, who had been the pol ygraph exam ner. During
cross-exam nation, Richardson adnmitted telling the detectives
that he had nothing to do with the offense and knew nothing
about it and that he had lied to them (R931-932).

Finally, the defendant did not establish at the evidentiary
heari ng t hat deposi ng Ri chardson woul d have supplied any further
i npeachi ng i nformtion. M. Episcopo’s explanation for not
deposi ng Ri chardson was a reasonable, tactical decision. M .
Epi scopo knew what Richardson would say at trial and that it
woul d contradict what he had said many tinmes before. Mr .
Epi scopo i npeached Richardson with his contradictory statements
and his 11th hour change in his testinony. Furthernore, Hannon
failed to show in the evidentiary hearing that counsel was
ineffective for failing to request a continuance. M. Episcopo
testified that, for the sanme reasons he had not deposed Ronald
Ri chardson, he had not requested a continuance. Trial counsel
felt it would only have allowed the State to get Richardson
better prepared. (PCR11/2155-2156). At trial, defense counsel
extensively cross-exam ned Richardson, including discrepancies
between his testinony and all of his prior statenents, which
called into question R chardson’s credibility. Defense counsel

cross-exam ned Ri chardson about the deal he expected from the
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State, and that he was trading his own liability for first
degree murder for a conviction for accessory after the fact and
a five-year sentence. M. Episcopo nade the jury well-aware of
i ssues affecting Richardson’s credibility, and Hannon has fail ed
to show anyt hi ng that coul d have been gained froma conti nuance
that would have affected the outcone. Hannon failed to
establish any deficiency of counsel and resulting prejudice.

Fai lure to “Adequately Prepare” for Wtness Judith Bunker

Foll owi ng the evidentiary hearing, the trial court again
addressed Hannon’s nmul ti ple all egati ons regardi ng expert w tness
Judi th Bunker and found that Hannon failed to denonstrate any

defici ency of counsel under Strickland. The trial court’s final

written order on this claimstates, in pertinent part:

In the sixth sub-claim Def endant clains
i neffective assistance of counsel due to counsel’s
failure to discover any information on which Judith
Bunker, the blood spatter expert, relied upon in
reaching her concl usion. At the February 18, 2002
evidentiary hearing, M. Episcopo testified that
attacking Ms. Bunker would not have hel ped the defense
because her testinmony was irrelevant and did not hurt
Def endant’s case. (See February 18, 2002 Transcript,
pages 40 and 46, attached). Mor eover, M. Episcopo
testified that M. Bunker did not have anything
agai nst Def endant, she did not put any of the victins’
bl ood on Defendant, the State did not need her for
their case, and he had no intention of attacking her.
(See February 18, 2002 Transcript, page 113,
attached). Consequently, Defendant has failed to neet
the first prong of Strickland in that he has failed to
prove how counsel acted deficiently when he nade a
strategi c decision not to discover any information on
which Ms. Bunker relied wupon in reaching her
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concl usi on. Since Defendant has failed to neet the
first prong of Strickland, it is wunnecessary to
address the prejudice conmponent. See Downs v. State,
740 So. 2d 506, 518 n. 19 (Fla. 1999). As such, no
relief is warranted upon this portion of claimlV

Def endant further clains that counsel failed to
properly prepare for cross-exam nation of M. Judith
Bunker, and failed to question her on her alleged
expertise, her nethodol ogy, and the bases for her
opi ni on. At the February 18, 2002 evidentiary
hearing, M. Episcopo testified that although he
received Ms. Bunker’s Curriculumvitae prior to trial,
he did not recall deposing Ms. Bunker prior to trial.
(See February 18, 2002 Transcript, page 35, attached).
However, M. Episcopo testified that he did not do any
investigation into Ms. Bunker’'s credentials because he
did not want the jury to think he was playing both
sides. (See February 18, 2002 Transcript, page 40,
attached). M. Episcopo further testified that he
never questioned Ms. Bunker’'s credentials because he
didn't want to give the jury the inpression that he
was inpeaching a witness that was not relevant to the
alibi defense, and questioning her extensively would
have had nothing to do with the alibi defense. (See
February 18, 2002 Transcri pt, pages 34 - 35,
attached).

Moreover, M. Episcopo testified that Ms. Bunker
did not have anything against Defendant, she did not
put any of the victims’ blood on Defendant, the State
did not need her for their case, and he had no
intention of attacking her. (See February 18, 2002
Transcript, page 113, attached). Consequent |y,
Def endant has failed to nmeet the first prong of
Strickland in that he has failed to prove how counsel
acted deficiently when he made a strategic decision
not to extensively cross-exam ne M. Judith Bunker,
and question her on her alleged expertise, her
met hodol ogy, and the bases for her opinion. Si nce
Def endant has failed to neet the first prong of
Strickland, it is unnecessary to address the prejudice
conponent. See Downs v. State, 740 So. 2d 506, 518 n.
19 (Fla. 1999). As such, no relief is warranted upon
this portion of claimlIV. (PCR10/2005-2007).

The factual findings of the trial court are supported by
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conpetent substantial evidence and, therefore, are entitled to

def er ence. Zakrzewski v. State, 866 So. 2d 688, 692 (Fla

2003). During the evidentiary hearing, M. Episcopo testified
that it was his tactical decision not to challenge the blood
splatter testinony because it was “irrelevant” to Hannon's
defense that he did not commit the nurders and was not present
at the victims’ apartnment at the time of the crines. \Y g
Epi scopo testified that Judith Bunker’'s testinony would have
been an issue if Hannon had taken the position at trial that he
was present at the tine of the nurders, but did not commt them
(PCR11/2116). M. Episcopo testified in February of 2002, four
nont hs before the defendant’s expert wtness, Dr. Lipman,
testified. Therefore, M. Episcopo did not know that Hannon now
has admtted to Dr. Lipman that he was present at the victins’
apartment, but clainmed to Dr. Lipman that he did not conmt the
murders.> (PCR11/2190-2193, 2205).

During the evidentiary hearing, trial counsel explained his
tactical reasons for not chall enging Ms. Bunker’'s credentials or
testinony as irrelevant to the innocence/alibi defense of
def endant’s not being present at the tinme of the nurders.

(PCR11/ 2078, 2082, 2084-2085, 2090-2091). Hannon has not

Dr. Lipman’s notes of his interview of Hannon on July 31,
2001, were introduced into evidence by the State during Dr
Li pman’ s testinony at the evidentiary hearing. (PCR13/2535).
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denonstrated what defense counsel could have gai ned that would
have changed t he outcone fromdeposi ng Ms. Bunker or chall engi ng
her testinmny through cross-exam nation on the points now
rai sed. Defense counsel’s objections at trial to Ms. Bunker’s
testinmony as inflammtory, irrelevant, and to the introduction
of her slides as cunulative to the Sheriff’s photos were denied,
and the trial court’s evidentiary rulings were affirmed on
direct appeal. (R1073, 1082, 1092-1093, 1444-1447); Hannon, 638
So. 2d at 43. Additionally, this Court previously found the
bl ood spl atter evidence and Ms. Bunker’'s testinony to have been
properly adnmtted at Hannon’s trial. Hannon, 638 So. 2d at 43.

In light of the fact that numerous other w tnesses also
testified to the blood splatters at the scene, (R424, 426-428,
627, 651, 656-661, 695, 702-7-7 948-952), and the video and
photos taken by the Hillsborough Sheriff’'s O fice of the bl ood
present at the scene were in evidence, (R462-479), Hannon has
not denonstrated any prejudice resulting from M. Bunker’s
testimony. Counsel is not ineffective for failing to object to
evi dence when the sanme inference could have been drawn from

ot her testinony or evidence. See, Johnson v. State, 593 So. 2d

206, 209 (Fla. 1992).
Finally, and nost significantly from defense counsel’s

perspective at trial, M. Bunker’'s testinony of the blood
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splatters did not Iink Hannon to the scene. Mor eover, at the
time of trial, M. Episcopo hired a forensic chem st, Professor
Onen of the University of South Florida, to explain the presence
of the blood stains which had been identified, by both the
defense’s hired fingerprint expert and the State' s fingerprint
expert, as Hannon's pal mprint at the scene. (PCR11l/2144-2145).
Because Hannon failed to denonstrate any deficiency of counsel

and resulting prejudice under Strickland, postconviction relief

was correctly denied.

Fai lure to Further Question Mchele Helm

Hannon next faults trial counsel for not exploring Mchele
Hel m s deposition testinony that Ron Ri chardson was j eal ous and
had accused her of sl eeping around with other men, including Jim
Acker and Robbie Carter. Follow ng the evidentiary hearing, the
trial court found that defense counsel nmade a strategic decision
on this point; and, therefore, Hannon failed to establish any

deficiency of counsel under Strickland. As the trial court’s

order expl ains,

In the eleventh sub-claim Defendant clains
i neffective assistance of counsel due to counsel’s
failure to further question Ms. Mchele Helm M.
Ri chardson’ s former girlfriend, regar di ng t he
testimony she gave during her July 9, 1991 deposition
that M. Richardson was a very jeal ous person who was
violent and had threatened to kill her, and often
accused her of sleeping with other nmen, including
Robbi e Carter and JimAcker. At the February 18, 2002
evidentiary hearing, M. Episcopo testified that he
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was not concerned about what Ms. M chele Helm could
have done to attack Ron Ri chardson. (See February 18,
2002 Transcript, page 114, attached). He further
testified that her testinony regarding specific bad
acts of Ron had nothing to do wth Defendant’s alibi
defense, and would have been inadm ssible. (See
February 18, 2002 Transcript, page 115, attached).
Consequently, Defendant has failed to neet the first
prong of Strickland in that he has failed to prove how
counsel acted deficiently when he nmade a strategic
decision not to further question Ms. Mchele Helm
regarding the testinmony she gave during her July 9,
1991 deposition that M. Richardson was a very jeal ous

person who was vi ol ent and had threatened to kill her,
and often accused her of sleeping with other nen,
including Robbie Carter and Jim Acker. Si nce

Def endant has failed to nmeet the first prong of
Strickland, it is unnecessary to address the prejudice
conponent. See Downs v. State, 740 So. 2d 506, 518 n.
19 (Fla. 1999). As such, no relief is warranted upon
this portion of claimlV. (PCR10/2007).

During the evidentiary hearing, M. Episcopo confirnmed that
he had attended M chele Helm s deposition in which she stated
that Ron Richardson had accused her of sleeping with Carter
Acker, and everybody. (PCR11/ 2068, 2073). However, the
assertion that Mchele Helm described Richardson as being
j eal ous and accused her of sleeping with everybody, including
Jim Acker and Robby Carter, would have been inadnm ssible as

i npeachnent evidence at trial. Fernandez v. State, 730 So. 2d

277, 281-283 (Fla. 1999). M. Episcopo expl ained, further, that
he had not wanted to use this type of inpeachnent of Ri chardson
as detracting from his main cross-exam nation of show ng that
Ri chardson had a reason to lie, of the five-year sentence he had
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bargained with the State at the last mnute in exchange for his
changed testinony, and of show ng that Richardson knew little
about the obvious features of the apartment, nore consistent
with his having not been there and which was consistent wth
def endant’ s ali bi defense. (PCR11/2068-2069, 2071-2072, 2159).
“I felt the less we did with him the better, because he didn't
remenber the apartnent. He didn't renmenber hardly anything.
His testinony wasn’'t that good. He wasn't prepared.”
( PCR11/ 2159) .

Furthernmore, M. Episcopo was not questioned during the
evidentiary hearing about any alleged prior violent acts of
Ri chardson, therefore, this portion of Hannon’s argunment shoul d
be consi dered abandoned and nerely specul ati ve.

Concl usi on

Finally, Hannon’s collateral counsel apparently concl udes
that trial counsel should have abandoned their innocence/ali bi
def ense once Ri chardson becane a State wi tness, and asserts that
trial counsel’s “intransigence” kept him from adequately
i nvestigating and i npeachi ng sone unnanmed “key state witnesses.”
(See, Initial Brief of Appellant at 60). The State strongly
di sputes col l ateral counsel’s characterization. Defense counsel
presented an extensive case, both through cross-exanm nation of

State witnesses and by calling 17 witnesses during the guilt

53



phase, to both contradict the State’s witnesses and to support
Hannon’s testinmony that he was not present at the victins’
apartment and that he did not conmmt the nurders. (R1369

1402) . At trial, Hannon maintained that he did not fit the
description given, nor look |ike the conposite created by the
four eyew tnesses (R381, 384; 1376, 1385-1386), who observed the
“bi g” suspect | eave the apartment hunched over and arnms crossed
over his stomach, as though carrying sonething in his waistband.
(R293- 294, 296-297, 307, 314, 317-321, 343-345, 349, 351-353).
Hannon addressed, and explained away, the testinmony of Robin
Eckert and Kamla Allersma, by testifying that the events they
recall ed had occurred the night before the nurders.

Hannon explained the presence of his palnmprint and
fingerprint by testifying that he had been to the victinms’
apartment two or three weeks before the nmurders. According to
Hannon, during this prior visit, he had brought a pork loin for
a barbecue, he had cut up the pork loin while he was at the
apartnent, and had gone upstairs to use the bathroom (R1372-
1374). Hannon explained his incrimnating statenents to i nnate
W tnesses as being statenents taken out of context, or matters
over heard i n phone conversations which were ni sunder stood, or as
statenments read by the other inmates fromthe 800 to 1, 000 pages

of police reports and autopsy report, which he had by his bed
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and shared with them (R1394-1396).

In support of Hannon's trial testinony, defense counsel
call ed numerous witnesses to say that Hannon did not |ook like
the conposite or match the physical description given by the
eyewi t nesses. (R1262, 1270, 1323, 1325, 1332, 1338, 1364, 1438,
1443). Defense counsel also called Kam a Allersma to contradict
much of Robin Eckert’s testinony and to say that Robin Eckert
had a reputation for |ying. (R1232-1240). Def ense counsel
cal | ed Hannon’s sister, Maureen, who testified that she had not
seen her brother on Thursday, January 10, 1991, but it was
Wednesday when Robin and Kamla were waiting for them at
Ri chardson’s when they arrived hone from the slaughterhouse,
snelly and dirty, as they were only on Mondays and Wednesdays.
(R1354, 1362).

Def ense counsel also called the then-uncharged third
suspect, Janes Acker, who testified that he was at home with his
wife Mchele on January 10, 1991, which she confirmed in her
testinony for the defense. (R1261-1263) According to Acker, it
was Wednesday when Acker, Robin, and another girl were at
Ri chardson’s (R1337). In addition, Acker stated that he was
wi t h Hannon around Chri st mas when Hannon had taken the pork | oin
to Carter’s apartnment and cut it up there. (R1339). Mchele

Acker confirmed that she was with her husband and Hannon when
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t hey went to Carter’s apartnent. Def ense counsel also called Dr.
Terrance Omen, a professor of synthetic organic chem stry at the
University of South Florida, who concluded that the prints
identified as being those of defendant at the scene were nore
consistent with having been left in dead aninmal neat protein
than in fresh human bl ood. (R1414-1415, 1421).

Def ense counsel presented the testinmony of five cell mtes
who stated that they had never heard defendant tal k about his
case to them or anyone el se, and one cell mte who did speak to
Hannon about his case and read defendant’s police reports, saw
other cellmtes read them and heard Keith Fernandez say he
woul d do whatever it took to get out of jail. (R1304- 1307
1311-1312, 1315, 1333-1335). In addition, defense counsel
vigorously cross-examned the State’'s material wtnesses and
i ntroduced evidence in the defense case of Hannon’s cooperation
with the police and having not shaved or cut his hair for the
pur pose of changing his appearance. (R728, 1004, 1013, 1387-
1391). In this case, defense counsel relied on an
i nnocence/alibi defense which was based on his client’s
st eadf ast, consistent declarations before, during, and after
trial. Trial counsel’s strategy was both informed and
reasonabl e under the circunstances presented to trial counsel in

1991. Hannon has not established the existence of any
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deficiency of trial counsel and resulting prejudice under

Strickland and its progeny.
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| SSUE 11

THE TRI AL COURT PROPERLY DENI ED THE CLAI M THAT TRI AL
COUNSEL WAS | NEFFECTI VE DURI NG THE PENALTY PHASE

Hannon’s next issue challenges the performance of his
attorney at the penalty phase of the trial. In support of his

claim Hannon relies, primarily, on Wggins v. Smth, 539 U S.

510 (2003) and Wllianms v. Taylor, 529 U.S. 362 (2000).

However, Wggins nerely applied the Strickland standards to

the facts of that case, and it did not change the | egal standard
for the determ nation of prejudice in evaluating a claim of
ineffective assistance of counsel. Hannon also cites
extensively to the ABA standards addressed by the Court in
W ggi ns. However, at the time of the defendant’s trial, the

Court in Strickland had enphasized that “prevailing norns of

practice as reflected in Anerican Bar Association standards and
the like . . . are guides to determ ning what is reasonabl e, but
they are only guides,” 1d. at 688.

I n Wggins, the postconviction evidence which the jury did
not hear included Wggins |ong history of severe physical and
sexual abuse at the hands of his alcoholic nother and various
foster parents. That abuse included going for days without
food, his hospitalization for physical injury, and repeated
rapes and gang-rapes. Waqggins, 539 U S. at 516-517. The abuse
occurred throughout Wggins' childhood, teenage years, and even
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into early adul thood and was docunented in nedical, school, and
soci al services records. 1d. The Suprenme Court described it as
W ggi ns’ “excruciating life history.” 539 U S. at 537.

In Wlliams v. Taylor, 529 U S. 362 (2000), trial counse

failed to investigate and discover evidence that “WIIlians’
parents had been i nprisoned for the crimnal neglect of WIlians
and his siblings, that WIlliam had been severely and repeatedly
beaten by his father, that he had been commtted to the custody
of the social services bureau for two years during his parents’
incarceration (including one stint in an abusive foster hone),
and then, after his parents were released fromprison, had been
returned to his parents’ custody.” 1d. at 395. Additionally,
there was evidence that WIllianms was borderline nentally
retarded and had a fifth grade education. 1d. at 396. Unlike
Waggins or WIlliams, this defendant’s famly history and
background is unremarkable in conparison.

The court bel ow conducted an evi denti ary hearing on Hannon’ s
claim of ineffective assistance during the penalty phase. The
denial of this <claim involved the application of |egal
principles to the facts as found below;, therefore, this Court
must review the factual findings for conpetent, substanti al
evi dence, paying deference to the trial court’s findings, and

review of the legal conclusions is de novo. Stephens, 748 So.
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2d at 1029.

The issue before this Court is not “what present counsel or
this Court mght now view as the best strategy, but rather
whet her the strategy was within the broad range of discretion
afforded to counsel actually responsible for the defense.”

Cooper v. State, 856 So. 2d 969, 976 (Fla. 2003), citing

Occhicone v. State, 768 So. 2d 1037, 1049 (Fla. 2000). I n

denyi ng postconviction relief follow ng the evidentiary hearing,

the trial court found no deficiency under Strickland. As the

trial court’s final witten order explains:

M. Episcopo testified that Defendant agreed to
present the innocence defense at the penalty phase,
and Def endant never changed his position that he was
not there. (See February 18, 2002 Transcript, pages
72 - 73, 98, and 101, attached). M. Episcopo
testified that his role in the penalty phase
investigation was to try to establish in the case in
chief that Defendant did not have the type of
character to commit the nurders. (See February 18,
2002 Transcript, page 65, attached). He further
testified that since he knew about Defendant’s
background. nanely his prior crimnal record., he was
not going to bring it to the jury’'s attention because
the State did not, and considered it a “victory” that
his prior crimnal record never canme out in the
penalty phase. (See February 18, 2002 Transcript,
pages 67 - 68, 77, 79, and 82, attached). He further
testified that he knew of Defendant’s drug use,
however, Defendant never told him that he had a
drinking problem (See February 18, 2002 Transcri pt,
page 81, 84, and 87, attached). Furthernmore, M.
Epi scopo testified that he had i nquired of Defendant’s
parents as to whether Defendant was born with any
probl ems. (See February 18, 2002 Transcript, page 76,
attached). He testified that he never inquired of
Def endant’ s parents about Defendant’s life as a child
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because there was no indication that it was bad or
that the parents neglected Defendant., so he did not
see how Defendant’s drug or al cohol use growi ng up was
relevant to their alibi defense and did not want to go
intoit. (See February 18, 2002 Transcript, pages 79
- 85, attached). He testified that although he put on

the testinony of Tony Acker, and Defendant’s parents
during the penalty phase, the whole theme for the
penalty phase was devel oped at the beginning of the
trial, which M. Episcopo elaborated on with the
fol | ow ng:

And you | ook at their testinmony and that’s
exactly what the thrust was. Not that he
had a drug problem Not that he had nent al
probl ens, that he failed school. That he
was sone abused person. None of that stuff.
If his parents had believed that, they
certainly would have raised it with ne.
That was not what they tal ked about ever.
They never brought that up.

(See February 18, 2002 Transcript, pages 102 - 103,
attached). He testified that he never discussed with
either Defendant or his famly any of the alleged
mental health mtigation, nanely concussions suffered
during football practice, Defendant being hit in the
head at a gas station, head injuries suffered during
a car accident, or any problens with Defendant’s brain
because it was not an i ssue since Defendant never said
anything and Defendant’s fam |y never brought themto
M . Episcopo’s attention. (See February 18, 2002
Transcript, pages 105 - 106, attached). Nei t her
Def endant nor Defendant’s famly ever indicated in any
way to M. Episcopo that Defendant had any substanti al
drug or alcohol problens. (See February 18, 2002
Transcript, page 107, attached).

M. Episcopo also presented nitigation evidence
during the quilt phase when he put Defendant on the
stand and had Defendant testify to the fact that he
attended school up to the eleventh grade, that he was
a hard worker, he was able to get a job with Rusty
Horn and Stucco and wanted to work, make noney, and
learn a trade. he had various jobs, with an incentive
to earn an extra fifty cents an hour if he did not
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drink too nmuch, and he would visit his sister’s house
on special occasions with his nieces and nephews.
(See February 18, 2002 Transcript, pages 107 - 109,
attached). Consequently, Defendant has failed to neet
the first prong of Strickland in that he has failed to
prove counsel acted deficiently in conceding that no
statutory mtigators existed, t hat counsel was
unfamliar with the law regarding non-statutory
mtigation. and that counsel failed to present a
wealth of conpelling mtigation evidence when
Def endant adanantly maintained that he was not at the
crinme scene and sone nmitigation evidence was present ed
even though Defendant agreed that no statutory
mtigation or non-statutory mtigation would be
presented during the penalty phase. Si nce Def endant
has failed to neet the first prong of Strickland, it
is unnecessary to address the prejudice conponent.
See Downs v. State, 740 So. 2d 506, 518 n. 19 (Fl a.
1999) . As such, no relief is warranted upon this
portion of claimlV. (PCR10/2013-2014) (e.s.)

As previously noted, in review ng the denial of a claim of
i neffective assistance of counsel after an evidentiary hearing,
this Court is required to give deference to the trial court’s
findings of fact to the extent that they are supported by

conpetent, substantial evidence. Stephens v. State, 748 So. 2d

1028, 1033-34 (Fla. 1999). Here, the trial court’s findings are
supported by the followi ng conpetent, substantial evidence.
Hannon told M. Episcopo that he did not commt the nurders
and did not want to nake a deal with the State, even to save his
life. (PCR11/2163). It was Hannon' s decision that mtigation
woul d not be presented in the penalty phase. (PCR11/2140-2142,
2145-2146, 2168). M. Episcopo testified to Hannon havi ng been
“adamant,” even after the guilty verdict, about not being there
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and not being guilty and that defendant had stated in his
testinony at trial, and before the trial court for sentencing,
(R1641-1642), and for the five years that he communi cated with
M . Episcopo after trial. (PCR11/2111, 2114-2117, 2134, 2148).
M. Episcopo felt it was inportant to preserve Hannon’s chance
for a retrial, when the actual nurderer was found, w thout
Hannon having admtted any gquilt in the penalty phase.
(PCR11/ 2145-21462149) . Hannon and his parents agreed.
(PCR11/ 2116, 2170). M. Episcopo testified that the defense was
not just that Hannon did not commt the nurders, but that he had
an alibi of not being present at the time of the nurders.
(PCR11/2110-2111). He stressed that the defense strategy woul d
have been different if Hannon had admtted to being present.
(PCR11/2116-2117).

Al t hough it was Hannon’ s desire and shared deci sion that M.
Epi scopo not present mitigation evidence, M. Episcopo agreed to
revisit that decision with Hannon after the Court’s inquiry at
trial. Thus, the joint decision was then made that they would
reenphasi ze Hannon’s character during the penalty phase as
precl uding nmurder, with the hope of creating sone doubt in the
m nds of the jurors as to the appropri ateness of a death penalty
reconmmendat i on. (PCR11/2109-2111, 2114-2118, 2140-2142, 2146,

2166-2172). WM. Episcopo considered this character evidence to
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be nonstatutory mtigation, which collateral counsel has deened
an “invalid’” lingering doubt argunent.

The def endant’s own expert witness, M. Norgard, recognized
that lingering doubt, although not a valid mtigating factor,
nevert hel ess nay be a factor in the jury' s death recomrendati on
vote. (PCR11/2232-2233). Thus, while not recognized as a valid
statutory mtigating factor, defense counsel’s continued
reliance on the defendant’s claim of innocence during the

penalty phase has been approved as a reasoned, strategic

deci sion. For exanple, in Chandler v. United States, 218 F. 3d
1305, 1320 (11th Cir. 2000), trial counsel focused on obtai ning
an acquittal and then, at sentencing, on lingering doubt. The
El eventh Circuit specifically found that this strategy was a
reasonabl e one and the federal appellate court relied, in part,

on Tarver v. Hopper, 169 F.3d 710, 715-16 (11th Cir. 1999) which

cited a “law review study concluding that ‘the best thing a
capi tal Defendant can do to inprove his chances of receiving a
life sentence ... is to raise doubt about his guilt.’”

This Court al so has recogni zed, in passing, that |ingering
doubt occasionally has been permtted at the trial court |evel
in Florida. For exanple, during the postconviction proceedi ngs

in Haliburton v. Singletary, 691 So. 2d 466, 471 (Fla. 1997),

trial counsel concluded that testinmony that Haliburton’s
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enoti onal problens and deprived upbringing caused himto commt
the crine or | essened his culpability would have conflicted with
the picture of charity and pacifism painted by the other defense
wi t nesses and woul d have been inconsistent with Haliburton’s
i ngering doubt argunent. Trial counsel’s penalty phase
strategy was to humani ze Hal i burton. Even though this strategy
was unsuccessful, this Court found that Haliburton had not
establ i shed either any deficiency or resulting prejudice under

Strickl and. Hal i burton, 691 So. 2d at 471. In Hegwood V.

State, 575 So. 2d 170, 175 (Fla. 1991), decided the sane year as
Hannon’s trial, Justice Ehrlich's dissent concluded that
lingering doubt was a |likely reason for the jury's life

reconmendat i on. See also, Allen v. State, 662 So. 2d 323, 329

(Fla. 1995); Henyard v. State, 689 So. 2d 239, 253 (Fla. 1996).

During the guilt phase, Rusty Horne, Roy Kilgore and the
defendant testified to Hannon’s character as one incapabl e of
murder. During the penalty phase, the trial court specifically
all owed the opinion testinony of Toni Acker that she did not
t hi nk Hannon could ever be guilty of such a crine. (R1595-
1596) . In addition, defense counsel also presented the
testimony of the defendant’s parents, albeit against the
def endant’ s wi shes. (PCR11/2109-2110). At the tinme of Hannon's

trial, defense counsel reasonably, and correctly, anticipated
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that the trial court mght allow the defense to rely on a
i ngering doubt argunment during the penalty phase, based on the
def endant’ s character as one not capabl e of rmurder.

Hannon’s parents and two of his sisters testified in the
evidentiary hearing to nonstatutory mitigation which coll ateral
counsel asserted should have presented about the famly’'s
background. From working |long hours and their drinking, the
parents were said to have paid insufficient attention to Hannon
during his childhood and were ignorant of or |acked concern for
hi s drinking, drug use and ski ppi ng school. Hannon el ected not
to testify in the evidentiary hearing and had testified in the
guilt phase at trial only to his drinking habits around the tine
of the murders. The defendant’s psychol ogist, Dr. Faye Sultan,
testified to hearsay reports fromHannon and his sister Maureen
as to other drugs taken by Hannon through the years and around
the time of the murders. (PCR11/2107-2109, 2116-2118). Maureen
testified to Hannon’ s using drugs and al cohol with her when they
were young and to his al cohol and cocai ne use around the time of
the murders. On cross-exam nation, she expl ai ned that defendant
only drank on weekends after working for Rusty, for whom he
wor ked six or seven days a week and got paid extra for not
havi ng a hangover. (PCR12/ 2280- 2281, 2284-2286, 2289). Bot h

t he def endant and Maureen testified at trial w thout nmentioning
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Hannon’ s use of drugs, and Maureen was not with Hannon on the
ni ght of the nurders. (PCR12/2298-2299).

Dr. Sultan reviewed only Hannon’s mlitary records; she was
infornmed that school and nmedical records from New York had been
destroyed. She read portions of the trial record of famly
menbers’ testinony and a codefendant’s testinony and revi ewed
Dr. Merin's report. She spoke with the defendant’s nother and
father and sisters, Maureen and Ellen. From speaking with the
sisters, especially, Dr. Sultan concluded that Hannon had grown
up with little parental supervision or discipline, which had
i nfluenced his devel opnent. She clainmed that the parents, in
retrospect, also felt they had not provided the guidance he
needed. (PCR12/2441-2451).

Dr. Sultan summari zed the overall picture of defendant by
1991 as having “poor skills in living.” She attributed this to
the parental neglect, lack of discipline and structure, and
def endant’ s substance abuse. She described his substance abuses
as conprom sing “his ability to reason, to use good judgnent, to
|l ogically and sequentially plan sonething.” He was irritable
and not good at sustaining attention or focus. His ability to
think clearly and rationally wunder stress was conprom sed.
( PCR12/ 2448- 2449) .

M. Episcopo testified that, before trial, he had di scussed
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wi th Hannon and his parents and sister, Maureen, the possibility
that they mght have to go to a penalty phase and they would
probably remain with t he defense theory that Hannon had not been
present and was not the type of person who would comm t nurder.
(PCR11/ 2142, 2146, 2170). No critical decisions were made that
di d not include i nput and agreenent fromHannon and his parents.
(PCR11/2114-2117, 2143, 2146-2147). Hannon’ s father confirned
that the defendant did not want them to testify during the
penalty phase. (PCR12/ 2267) . Hannon did not testify or
contradict that he did not want M. Episcopo to present any
mtigation during the penalty phase. Before trial, M.
Epi scopo, with the participation of Hannon and his parents
investigated this defense theme (that Hannon had not been
present and was not the type of person who would commt nurder),
and he consistently presented this theory at trial, both through
cross-exam nati on of State wi tnesses and duri ng the presentation
of defense witnesses in the guilt phase and the penalty phase.
(PCR11/2147-2148). Attorney Norgard agreed that mtigating
ci rcunmst ances nay be brought out in the guilt phase, as well as
the penalty phase. (PCR11/2221, 2224).

In addition to the defense “character” thene (that Hannon
was not the type of person who could commt nurder), additional

nonstatutory mtigation was developed during the guilt phase
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concerning the defendant’s background. For exanpl e, Hannon's
own testinmony during the guilt phase established that he had
attended high school through the 11th grade, he was a hard
wor ker, who had obtained a job with Rusty Horne in stucco work,
where he earned an extra fifty cents an hour for not drinking
too much, and he previously worked at a gas station on tires and
brakes, delivering auto parts and delivering pizza, and
mai ntained good famly relations with his sister and her
children. (PCR11/2152-2153).

Maureen also confirnmed that M. Episcopo spoke with her
before trial and asked about other persons for w tnesses.
(PCR12/ 2294-2295). M. Episcopo testified that he was aware of
defendant’s fairly lengthy crimnal history record of cocaine
charges, burglary, grand theft, carrying a concealed firearm
and escape, and he considered it a major victory that the jury
never |earned of it. (PCR11/ 2113, 2123-2126). He was al so
aware of Hannon’s drinking because it was part of the ali bi
def ense. M. Episcopo was also aware that Hannon had prior
cocai ne and marijuana charges and had used those drugs and he
did not want that information known to the jury, either.
(PCR11/2125-2128, 2151). M. Episcopo was unaware from
observing Hannon or talking with himor his famly that Hannon

had any drug or alcohol problem (PCR11/2127-2131, 2146).
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Hannon had not gone through w thdrawal based on M. Episcopo’s
observations of Hannon at the jail. (PCR11/2134, 2151).

For five years after Hannon's trial, M. Episcopo continued
to correspond with Hannon, and Hannon never wavered from his
claim of innocence/alibi, that he was not present and did not
commt the nurders. Hannon never raised with M. Episcopo
ei ther before, during, or after trial, that drinking and drugs
were mtigating as to his conduct. (PCR11/ 2134-2135).
Certainly, a crimnal defendant has the obligation to notify
counsel of his own condition, or matters peculiarly within his

own know edge. See, MIls v. State, 603 So. 2d 482 (Fla. 1992);

Stewart v. State, 801 So. 2d 59, 66-67 (Fla. 2001). In this

case, as in Stewart, defense counsel testified that no nenber of
the defendant’s famly provided information in their interviews
before the penalty phase of the defendant having suffered any
abuse from his parents, (PCR11/2129, 2146), and the defendant,
hi msel f, reported none. Nor did they report that Hannon had any
brain problenms or nental deficiency. (PCR11/2119-2122, 2138-
2139, 2146, 2149-2150). Nor did M. Episcopo personally observe
any problems with the defendant’s nental status. (PCR11/2150).

See also, Chandler v. United States, 218 F.3d 1305, 1318-19

(11th Cir. 2000) (quoting from Strickland at 2066, and

reiterating that the reasonabl eness of counsel’s investigation
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depends on the facts provided by the defendant).

M . Epi scopo has not been shown to have been i neffective for
failing to contradict the defendant’s innocence/alibi defense,
by i ntroduci ng evi dence of Hannon's history of using al cohol and
drugs and t hat he was using al cohol on the night of the nmurders.
Furthernore, the latter was already before the jury for
consideration in the penalty phase by virtue of Hannon’s own
testinmony in the guilt phase that he was drinking that night at
Ri chardson’s house. The fornmer woul d have been insignificant in
light of Hannon’s actions that supported the nultiple
aggravating factors of heinous, atrocious and cruel as to both
victinms, commtted while engaged in conmm ssion of a burglary as
to both victinms, previous conviction of the other nurder as to
both victins, and commtted for the purpose of avoiding arrest
as to the second victim (R1806, 1808).

Even now, the defendant’s current nmental health experts did
not testify that they felt Hannon’s history of substance abuse

meant that he was substantially inpaired on the night of the

mur ders. See Jennings v. State, 583 So. 2d 316, 320 (Fla

1991). In this case, as in Lawence v. State, 691 So. 2d 1068,

1076 (Fla. 1997), any slight mtigation fromdefendant’s history
of al cohol and drug consunption was outwei ghed by the many and

substanti al aggravators.
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The fact that collateral counsel, with hindsight, m ght now
use a different tactical approach during the penalty phase is
irrel evant. Col |l ateral counsel presented testinmony which
establ i shed, at best, Hannon’s alleged personality change and
inability to control his inmpulses; this was ostensibly
attributed to excessive alcohol and drug use which allegedly
began as the result of a |lack of parental supervision. Hannon
has not, and credibly cannot, establish that M. Episcopo’s
tactical approach in 1991, based on Hannon’s insistence on not
being present and his character as preventing the conduct of
murder, was outside the broad range of reasonably effective
assi stance.

Hannon has failed to present any credible evidence that
woul d have been truly mtigating or underm ned the aggravating
circunmstances presented at trial. Moreover, it is not
sufficient to establish that counsel could have done nore.
Rather, to carry his burden to prove deficient performance
Hannon nust establish that “‘ counsel nade errors so serious that
counsel was not functioning as the ‘counsel’ guaranteed the

def endant by the Si xth Amendnent.’” Wndomyv. State, 29 Fla. L

Weekly S191, S192 (Fla. May 6, 2004), quoting Strickl and.

Mor eover, even if Hannon had established that counsel’s

performance was deficient, he has not established that counsel’s

72



performance prejudiced him Strickland requires the defendant
to show that the deficient performance prejudiced the defense.
This requires show ng that counsel’s errors were so serious as
to deprive the defendant of a fair trial, a trial whose result
is reliable. Unless a defendant makes both show ngs, it cannot
be said that the conviction or death sentence resulted from a
breakdown of the adversary process that renders the result

unr el i abl e. Strickland, 466 U.S. at 687. Thus, in order to

establish the prejudice prong, Hannon rmust show that “there is
a reasonabl e probability that, but for counsel’s unprofessional
errors, the result of the proceedi ng woul d have been different.”
Id. at 694. When considering a claimof ineffective assistance
of penalty phase counsel, “the question is whether there is a
reasonabl e probability that, absent the errors, the sentencer..

woul d have concluded that the balance of aggravating and
mtigating circunmstances did not warrant death.” |1d. at 695.

See Sochor v. State, 883 So. 2d 766 (Fla. 2004).

Addi ti onal postconviction evidence and circunstances
establishing a defendant’s tunultuous chil dhood, nmental health
mtigation, and addiction to drugs and al cohol abuse have been

deened i nsufficient to establish prejudice under Strickland. As

this Court noted in Randolph v. State, 853 So. 2d 1051, 1061

(Flla. 2003):
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The i nstant case is remarkably sinm | ar to Robi nson
v. State, 707 So. 2d 688 (Fla. 1998), and Breedl ove v.
State, 692 So. 2d 874 (Fla. 1997). 1In both cases, the
def endant s cl ai ned t hat def ense counsel was
i neffective for failing to i nvesti gate each
def endant’s background, failing to furnish nental
health experts with relevant information which woul d
have supported their testinony about mtigating
factors, and failing to call famly nmenbers and
friends who would have testified about each
def endant’ s chil dhood abuse, nental instability, and
addi ction to drugs and al cohol. See Robi nson, 707 So.
2d at 695; Breedlove, 692 So. 2d at 877. However, we
found t hat neither Robinson nor Breedl ove denonstrat ed
the prejudice necessary to mandate relief under
Strickland because the mtigation overlooked by
def ense counsel woul d not have changed the outcone of
t he def endant’ s sentence in |light of the evidence. See
Robi nson, 707 So. 2d at 697; Breedl ove, 692 So. 2d at
878; see also Tonpkins v. Dugger, 549 So. 2d 1370,
1373 (Fla. 1989) (finding the mtigating evidence
over|l ooked by defense counsel would not have changed
the outcome and therefore did not denonstrate
prejudi ce under the Strickland test). We reach the
sane conclusion in this case.

To nmerit relief on a claim of ineffective assistance of
counsel, the def endant nust show not only deficient perfornmance,
but also that the deficient performance so prejudiced his

def ense that, without the alleged errors, there is a “reasonabl e
probability that the balance of aggravating and mtigating

ci rcumst ances would have been different.” Bol ender V.

Singletary, 16 F.3d 1547, 1556-57 (11th Cir. 1994); Hildwin v.

Dugger, 654 So. 2d 107, 109 (Fla. 1995). This Court has denied
relief in a nunber of simlar cases where coll ateral counsel

asserts that additional i nformati on shoul d have been di scover ed.
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Sweet v. State, 810 So. 2d 854 (Fla. 2002); Bruno v. State, 807

So. 2d 55 (Fla. 2001); Robinson v. State, 707 So. 2d 688, 695-

697 (Fla. 1998).

Furthernmore, the failure to present evidence that the
def endant was raised in a two-parent fanm|ly where his nother was
al l egedly an alcoholic and that the defendant began a life of
drug abuse at an early age, does not underm ne confidence in the
outconme. In this case, trial counsel presented testinony during
the guilt and penalty phase which served to “humanize” the
defendant in front of the jury. |In addition to his parents and
Toni Acker, Hannon testified at trial and defense counsel was
able to elicit certain humanizing testinmony from him See,

Waters v. Thomms, 46 F.3d 1506, 1519 (11th Cir. 1995) (“putting

t he def endant on the stand sonetines can help ‘ humani ze’ himin
the eyes of the jury”). On the whole, trial counsel’s
performance in this case was wthin the “wde range of

reasonabl e professional assistance.” Strickland, 466 U S. at

689.

In this case, the balance of aggravating and mtigating
circunstances that |led to the inposition of the two death
sent ences in this case would not have been different had
counsel introduced the mtigating testinony now offered. Here,

“humani zi ng” testinmony from Hannon, his friends, and famly
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menbers was presented at trial and the testinony of his current
ment al heal th experts woul d not have been sufficient to overcone
the circunmstances surrounding Hannon’s two horrific nmurders.
Bal anced against the insignificant evidence of mtigation now
bei ng urged, the defendant has failed to establish prejudice.
There is no reasonable probability that, absent the alleged
errors, the sentencer would have concluded that the mtigating
ci rcunst ances now of f er ed out wei ghed t he substanti al aggravati ng
circumstances found by the trial court. In other words, there
is no reasonable |l|ikelihood that had the jury been given
ext ensive details about Hannon’s history of using alcohol and
illicit drugs, and his poor decision making, that the results of

t he proceedi ngs woul d have been different. MIlls v. State, 603

So. 2d 482, 486 (Fla. 1992) (upholding trial court’s denial of
relief where new psychologist’s testinony is prem sed on poor
i mpul se control would not have resulted in life sentence);

Tonpkins v. State, 549 So. 2d 1370, 1373 (Fla. 1989) (uphol ding

denial of postconviction relief where evidence of abused
chil dhood and drug and alcohol addiction would not have
out wei ghed the aggravating factors which include prior violent

sexual batteries and HAC); Mendyk v. State, 592 So. 2d 1076

1079- 1080 (Fl a. 1992) (same). Furthernore, given the

aggravators applicable to both victinms, prior violent felony,
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felony nmurder, and HAC, it is not likely the mtigation
presented now would have outweighed such aggravation. See,

Breedl ove v. State, 692 So. 2d 874 (Fla. 1997) (concl uding

aggravators of prior violent felony, felony nurder, and HAC far
out wei ghed chil dhood beatings and alcohol abuse mtigation
offered in postconviction hearing). Lastly, in Wgqggins, the
Court concluded that the undiscovered mtigation my have made
a difference to at |least one juror. However, in this case, it
is inportant to note that the jury recomendati on of death in
each case was a unani nous 12-0 recommendati on.
| SSUE |11

THE TRI AL COURT CORRECTLY SUMVARI LY DEN ED RELI EF ON

HANNON' S REMAI NI NG CLAI MS WHERE THE MOTI ON, FI LES, AND

RECORDS CONCLUSI VELY SHOWED THE DEFENDANT WAS NOT

ENTI TLED TO RELI EF

A defendant is entitled to an evidentiary hearing on his
moti on for postconviction relief unless (1) the notion, files,
and records in the case conclusively show that the defendant is

not entitled to any relief, or (2) the notion or a particular

claimis facially invalid. See, Cook v. State, 792 So. 2d 1197,

1201-1202 (Fla. 2001). A trial court’s summry denial of a
notion to vacate will be affirmed where the trial court properly

applied the | aw and conpetent, substantial evidence supports its

findings. Diaz v. Dugger, 719 So. 2d 865, 868 (Fla. 1998).
Hannon argues that the trial court erred in summarily
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denyi ng postconviction relief on the following clainms: (1) an

all eged Brady/G glio violation (Richardson’s plea agreenent and

five-year sentence); (2) alleged presentation of unreliable and
non-scientific evidence (blood spatter testinony); (3) alleged
conflict of interest; (4) use of jailhouse informants; (5)
al | eged use of m sl eading and i nproper argunent; (6) failure to
obj ect to alleged constitutional error: (a) burden shifting, (b)
Caldwell claim (c) “automatic” aggravator; and (7) “newly
di scovered” evidence. For the following reasons, the tria
court properly summarily deni ed postconviction relief on each of

t he foregoing clains.

Al | eged Brady/ G glio Violation® (Ri chardson’s pl ea agreenment and
five-year sentence)

Col | ateral counsel alleges that Richardson “only received
a suspended sentence and never spent a day in jail for this
offense.” (Initial Brief at 83). Hannon’s accusation is
patently incorrect; it is, at best, a negligent m sstatenent
and, at worst, a blatant m srepresentation. Ron Richardson was
arrested on the instant nurder charges in March of 1991, and he
was transported to and from the jail in order to testify at
Hannon’s jury trial in July of 1991. The follow ng year, on My

15, 1992, Richardson entered a guilty plea to the charge of

®Brady v. Maryland, 373 U. S. 83, 87 (1963)and Gaglio v.
United States, 405 U.S. 150 (1972)
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accessory after the fact. On May 15, 1993, Richardson was
sentenced to a five-year termand he was credited with the tine
spent while incarcerated. Thus, Richardson’s sentence was not
a “suspended sentence” and Richardson received credit for nore
t han 400 days of incarceration.

In summarily denying postconviction relief on Hannon's

hybrid Brady/Gglio conplaint, the trial court found no

violation presented. The details of Richardson’s pl ea agreenent
were known at the tinme and presented to the jury. As to any
assertion that Richardson’'s “deal” allegedly was not accurately
reflected, the fact that Richardson could get out earlier than
five years with gain time was brought to the jury' s attention by
def ense counsel’s cross-examnation at trial. (PCR6/ 1098,
citing R1214).
Moreover, as the trial court found,

Furthernore, on May 15, 1992, M. Richardson was
sentenced to five (5) years prison for hi s
participation in the crine. (See Judgnent and
Sentence, attached). The fact that M. Richardson did
not serve five years in Florida State Prison due to
gain time awarded by the Departnment of Corrections
does not prove that the State suppressed evidence or
presented false testinony. The award and forfeiture
of statutory gaintineis a function of the Departnent
of Corrections, not the Court. See Harvey v. State,
616 So. 2d 521 (Fla. 2d DCA 1993). Ther ef or e,
Def endant has failed to prove either a Brady viol ation
or a Gglio violation in that Defendant has failed to
prove that the testinony was suppressed or that the
State presented false testinmny. As such, no relief
is warranted upon this portion of claimlll.
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Second, Defendant clainms that M. Acker was
sentenced after Defendant, and therefore, M. Acker’s
sentence constitutes newly discovered evidence.
Def endant further clainms that if Defendant’s counsel
woul d have had the facts that canme out at M. Acker’s
trial, it is nmore likely he would have been able to
prove that Defendant’s role in the crine was that of
t he | east cul pabl e co-defendant. However, the Florida
Suprenme Court, on direct appeal, found that the
Def endant was the most culpable of the three
accomplices and found that Defendant’s two death
sentences were justified. See Hannon v. State, 638
So. 2d 39, 44 (Fla. 1994). Therefore, this issue is
procedurally barred by the Florida Supreme Court’s
deci sion on direct appeal, and nothing in this portion
of claim 11l alleging newly discovered evidence
i nval i dates or changes the Florida Supreme Court’s
findi ngs regardi ng Defendant’ s cul pability in relation
to his co-defendants. See Denps v. State, 761 So. 2d

302, 306 (Fla. 2000) . Since this issue is
procedurally barred, no relief is warranted upon this
portion of claimlll. (PCR/ 1094-1099)

Hannon has not identified any credible basis to underm ne
this Court’s finding that Hannon was the nost cul pable of the
per petrators. Hannon’ s conclusory allegations do not require
any reconsideration of this issue.

Al | eged Presentation of Unreliable and Non-scientific Evidence
(Judith Bunker’'s Bl ood Spatter Testinopny)

Hannon’s underlying conplaint is procedurally barred
i nasmuch as this issue is one which could have been raised at
trial and on direct appeal.

The law is well established that Hannon cannot avoid a
procedural bar on direct appeal issues by presenting them under

t he gui se of ineffective assistance of counsel. It is inproper
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to recast a direct appeal issue into a claim of ineffective
assi stance of counsel, and therefore summary denial was

appropri ate. Asay v. State, 769 So. 2d 974 (Fla. 2000);

Robi nson v. State, 707 So. 2d 688, 699 (Fla. 1998). Moreover,

t he defendant’s conplaints of ineffective assistance of tria
counsel with respect to the blood spatter expert were explored
at the evidentiary hearing and previously addressed. To the
ext ent Hannon suggests m sconduct by the State, the trial court
found that the State was unaware of any inpropriety. The State
cannot be hel d responsi bl e for a civilian Wi t ness

nm srepresenting her credentials. See, Smith v. Massey, 235 F. 3d

1259 (10th Cir. 2000) (false testinmony of state bureau of
i nvestigation agent could not be inputed to prosecutor).

Conflict of |nterest

This issue could have been raised previously because the
facts were clearly known at the tinme of trial. Thus, the issue

is procedurally barred. Jackson v. Dugger, 633 So. 2d 1051,

1055 (Fla. 1993) (trial court’s denial of notion to w thdraw

based on conflict of interest was barred); Francis v. State, 529
So. 2d 670, 672 (Fla. 1988) (conflict of interest claimshould
have been raised on direct appeal). In sunmarily denying
postconviction relief on this claim the trial court found this

i ssue was procedurally barred and contradicted by the record.
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As the trial court’s order explains,

“To prove a claim that an actual conflict of
i nterest existed between a Defendant and his counsel,
t he Defendant nust show that his counsel actively
represented conflicting interests and that the
conflict adversely affected counsel’s performance.
Quince v. State, 732 So. 2d 1059, 1063 (Fla. 1999).
However, the facts that formed the basis for the
af orenmentioned all eged conflict of interest were known
to Defendant at the time of his trial, and therefore,
could have been raised on direct appeal. As such,
this claimis procedurally barred as it should have
been rai sed on direct appeal. See Thonpson v. State,
759 So. 2d 650, 661 (Fla. 2000); Jackson v. Dugger,
633 So. 2d 1051, 1055 (Fla. 1993); Koon v. Dugger, 619
So. 2d 246, 247-248 (Fla. 1993).

Mor eover, Defendant’s attorney tried to get co-
def endant Ri chardson to testify on Defendant’ s behal f.
(See Trial Transcript, Volune XlI, pages 1214, 1216 -
1217, attached). Specifically, co- def endant
Ri chardson testified during redirect exam nation that
“he [ M. Episcopo] told me that if |I would testify for
Pat and we beat the case, that anybody could beat ny
case because they didn't have much evidence agai nst
me.” (See Trial Transcript, Volunme X, page 1217,
attached). Therefore, Defendant has failed to prove
t hat his counsel was actively representing conflicting
i nterests. As such, no relief is warranted with
respect to this portion of claimVi

Def endant further clainms that counsel was blinded
to pursuing avenues of investigation that may have
pointed to the co-defendant Richardson’s role in the
killings. However, Def endant has failed to
specifically allege what evidence may have been
avai l able to show that co-defendant Richardson’s role
was nore significant than Defendant’s. Ther ef or e,
Def endant has failed to prove that the alleged
conflict adversely affected counsel’s perfornmance. As
such, no relief is warranted with respect to this
portion of claimVIl.

Lastly, Defendant clains that counsel’s pursuit to
represent co-defendant Richardson clouded counsel’s
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ability to effectively cross-exam ne M. Richardson.
A review of the cross-examnation of M. Richardson
reflects that M. Episcopo inpeached M. Richardson
several times with prior statenments M. Richardson
made. (See Trial Transcript, Volune X, pages 1193-
1216, attached). Mor eover, M. Episcopo was able to
get M. Richardson to testify that he had changed his
story and previously Iied. (See Trial Transcript,
Vol unme Xl, pages 1194, 1196-1199, 1217, attached).
After review ng M. Episcopo’s cross-exam nation and
recross-exan nation of M. Richardson, the Court finds
that M. Episcopo effectively cross-examned M.
Ri char dson. (See Volune XI, pages 1193-1218
attached). Therefore, Defendant has failed to prove
that counsel’s alleged pursuit to represent co-
def endant Richardson affected counsel’s ability to
effectively cross-exanm ne M. Richardson. As such, no
relief is warranted with respect to this portion of
claimVvl. (PCR/ 1129-1132)

In Cooper v. State, 856 So. 2d 969, 974 (Fla. 2003), this

Court affirmed the summary deni al of another capital defendant’s
postconviction claim based on an alleged conflict of interest.
In Cooper, this Court enphasi zed that *“[a] possi bl e

specul ative, or nerely hypothetical conflict is insufficient to

i mpugn a crimnal conviction.” |d., citing Hunter v. State, 817
So. 2d 786, 791-92 (Fla. 2002). In this case, as in Cooper, a

review of the facts contained in the record before this Court
reveals no actual conflict, and the defendant’s assertions
ampunt to no nore than the specul ation deenmed insufficient in
Hunt er and Cooper.

Jai | house i nformants

In this subsidiary claim Hannon focuses on two inmates,
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Jonat han Ring and Keith Fernandez. Wth respect to these two
inmates, the trial court concluded that summry denial was
appropri ate because:

As to jail house i nformant Jonat han Ri ng, Def endant
claims the State investigator Scott Hopkins wote a
| etter on Septenber 6, 1991 to the superintendent of
the prison where M. Ring was housed requesting that
gain tinme that M. Ring had lost while waiting to
testify be reinstated. However, the letter written on
Septenber 6, 1991, was witten subsequent to July 23,
1991, the date the guilt phase of Defendant’s tri al
ended. Therefore, the fact that M. Hopkins wote
this letter after the trial, does not prove that M.
Ring was pronmsed anything in exchange for his
testinmony in Defendant’s case. As such, no relief is
warranted with respect to this portion of claimViI.

* * *

Third, Defendant claim M. Fernandez and ot her
informants were acting as agents of the State and
Defendant’s right to counsel was viol ated. However,
M. Fernandez testified that he was asked by a deputy
or detective if he had any information, and he
replied, “Yeah”, but he was never offered anything for
hi s cooperation in the case, nor was he aware that M.
Helli ckson and M. Lewi s told his prosecutor that they
had no objection to him being released from cust ody.
(See Trial Transcript, Volune VII, pages 773 - 774,
776-779, attached). Mor eover, during the deposition
of M. Fernandez, Defendant’s counsel was nmade aware
that M. Fernandez and Defendant had talked about
Def endant’s case, but M. Fernandez never stated,
either at the deposition or at trial, that Defendant
confessed to him (See Trial Transcript, Volunme VII,
pages 769-788, Deposition of M. Fernandez, attached).
Therefore, Defendant has failed to prove that M.
Fernandez and the other inmates who testified against
Def endant were agents of the State. Since Defendant
has failed to prove M. Fernandez and the other
inmates wee agents of the State, no relief is
warranted with respect to this portion of claimViI.

Fourt h, Def endant cl ains i neffecti ve assi st ance of
counsel to the extent that counsel failed to discover
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t he aforenentioned information. However, since M.
Fernandez and the other inmates were not agents of the
State, counsel was not ineffective for failing to
rai se nonneritorious i ssues. See Parker v. State, 611
So. 2d 1224, 1227 (Fla. 1993) Moreover, Defendant’s
counsel attenpted to discredit the six informnts of
the State with testinony from several inmtes that
t hey never heard Defendant talk to anyone in the jail
regarding his case. (See Trial Transcript, Volune
Xl'l, pages 1305-1316, 1333-1335, attached). As such,
no relief is warranted with respect to this portion of
claimVvil. (PCR6/1134-1136)

Where the record conclusively establishes that a defendant
is not entitled to relief, sunmmary denial of postconviction

relief is appropriate. See, Gudinas v. State, 816 So. 2d 1095,

1101 n. 6 (Fla. 2002) (finding no error in trial court’s
summarily denying legally sufficient clainm where clains were
conclusively refuted by trial record).

Al |l eged M sl eadi ng _and | nproper Argunent

| ssues that were, or could have been, raised at trial and
on direct appeal are not cognizable in a postconviction notion.

Cherry v. State, 659 So. 2d 1069, 1072 (Fla. 1995). Hannon’s

chall enge to the prosecutor’s closing is an issue which could
have been raised at trial and on direct appeal. Therefore, this
claim is procedurally barred. Moreover, the trial court
specifically found that the State’s “slaughterhouse” argunent
was supported by the trial testinmony given of M. Ring, M.
Acker, and the defendant. As to the ineffective assistance of
counsel claim Hannon failed to denonstrate any deficiency under
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Strickland in that he has failed to prove that the State’s

argunment was not supported by a factual basis. Therefore, this
claimwas properly summarily deni ed.

Failure to Object to Alleged Constitutional FError: Burden
Shifting; Caldwell Claim and “Automatic” Aggravati ng Factor

Hannon’ s underlying conpl aints should have been raised on
direct appeal, if preserved at trial, and, therefore, were

procedural ly barred. See, Thonpson v. State, 759 So. 2d 650,

665 n. 10 (Fla. 2000). Moreover, in addressing the jury advisory
sentence charge, the trial court noted that the defendant
recei ved an additional instruction at trial. As the trial court
expl ai ned,

Def endant further clains that the Court failed to
instruct the jury that its recommendati on would carry
great weight and only would be overridden in
circunst ances where no reasonabl e person could agree
with it. However, on July 24, 1991, prior to giving
the jury the advisory sentence charge, the Court asked
Def ense counsel the follow ng:

“When the Court gives the introductory
instruction to the jury with reference to
the penalty phase, does the defendant
request the additional paragraph: *“The Court
must give great weight to the jury's
advi sory sentence because it represents the
j udgnment of the comunity as to whether the
death penalty is appropriate. This means
that the Court is bound to followthe jury’'s
advi sory sentence unless the Court finds
that no jury, conprised of reasonable
persons, could ever return such an advisory
sentence.”

(See Trial Transcri pt, Vol ume X1V, page 1590,
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attached). \hereupon, Defendant’s counsel responded,
“Yes, we request that.” (See Trial Transcript, Volunme
X'V, page 1590, attached). Subsequently, during the
advi sory sentence charge to the jury, the Court did
gi ve the aforenentioned instruction to the jury. (See
Trial Transcript, Volume XV, page 1593, attached).
As such, no relief is warranted with respect to this
portion of claimXl. (PCR6/1152-1153)

Hannon’s all egations of ineffective assistance of counsel
for failing to object to alleged constitutional error (burden
shifting; Caldwell claim and “automatic” aggravating factor)
was properly summarily denied. This Court recently upheld the

sunmary denial of nearly identical clainms of ineffective

assi stance of counsel in Sochor v. State, 883 So. 2d 766, 2004

Fla. LEXI'S 985, 53-55 (Fla. 2004), stating:

Sochor argues that his attorney was ineffective
for failing to object to the following jury
instructions: (1) the instructions regarding the
“prior violent felony,” “commtted during the course
of a felony,” “cold, calculated, and preneditated,”
and “hei nous, atroci ous, or cruel” aggravating
circunstances; (2) the instruction that he clains
i nproperly shifted to him the burden of proving that

a death sentence was inappropriate; (3) t he
instruction that he clains led the jury to believe
that its role was nerely “advisory,” in violation of

Caldwell v. M ssissippi, 472 U S. 320, 86 L. Ed. 2d
231, 105 S. Ct. 2633 (1985); and (4) the instruction
concerning the “purder in the course of a felony”
aggravating circunmstance, which he clainms violated
Stringer v. Black, 503 U S. 222, 117 L. Ed. 2d 367,
112 S. Ct. 1130 (1992), by rendering that aggravating
circunstance “illusory.”

We reject each of these clainms because Sochor
cannot denonstrate the prejudice required to prevail
on an ineffective assistance of counsel claim On
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direct appeal, we found that the “prior violent
felony,” “commtted during the course of a felony,”
and “heinous, atrocious, or cruel” aggravating
ci rcunst ances were supported by the evidence. Sochor,
619 So. 2d at 292. And although we found on direct
appeal that the “cold, calculated, and preneditated”
aggravating circunstance was not supported by the
evidence, we held the error to be harnl ess beyond a
reasonabl e doubt. 1d. at 292-93. W also held that the
burden-shifting claim while not preserved for review,
was nevertheless without merit. Id. at 291 n.10; see
also Denps v. Dugger, 714 So. 2d 365, 367-68 & n.8
(Fla. 1998) (holding such a claimto be procedurally
barred as an issue that should have been raised on
direct appeal and noting that such clains repeatedly
have been rejected on the nmerits). W also stated on
direct appeal t hat Florida's st andard jury
instructions do not violate Caldwell. See Sochor, 619
So. 2d at 291. And finally, we previously have held
that there is no nerit to the argunent that an
underlying felony cannot be used as an aggravati ng
circunstance. See Freeman v. State, 761 So. 2d 1055,
1067 (Fla. 2000).

Here, as in Sochor, Hannon’s clainms were correctly deni ed.

Newl v Di scovered Evi dence

Lastly, Hannon alleges that he has “newly discovered
evidence” from Kelly Reynolds, who is Ron Richardson’s niece,
and who purportedly had a child who was fathered by Ji m Acker.
In summarily denying postconviction relief on Hannon’s claim
regarding Kelly Reynolds, the trial court found “the statenents
do not meke any reference to Defendant or the testinony M.
Ri chardson gave in Defendant’s trial.” Therefore, “the alleged
statenments do not neet the newly di scovered evidence standard as

t hey are not of such nature that they woul d probably produce an
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acquittal on retrial.” As the trial court explained,

As to Defendant’s claim that M . Ronal d
Ri chardson, the State’s key wi t ness agai nst Def endant,
gave materially false information at trial. Defendant
claims several wtnesses could testify that M.
Ri chardson said he told the prosecutors what they
wanted to hear and what he needed to say to keep
hi msel f out of prison, however, Defendant only nanmes
Kell ey Reynolds, co-defendant Ronald Richardson’s
ni ece. Specifically, Defendant cl ains Kell ey Reynol ds
testified on April 30, 1999, that in 1992 or early
1993, she heard Ronald Richardson say that Jim Acker
was not present when the nurders occurred, and that he
[ Rl chardson] told prosecutors what they wanted to hear
because he wanted out of prison. |In addition, Kelley
Reynol ds testified that she heard Ronald Ri chardson,
on the phone, tell his brother Mke, to forget the
noney M. Ronald Richardson owed M ke because M.
Ronal d Ri chardson had saved M ke fromgoing to prison
for life.

However, neither of these statenments make any
reference to Defendant or the testinony M. Ronald
Ri chardson gave in Defendant’s trial. Since the
statenents do not make any reference to Defendant or
the testinmony M. Richardson gave in Defendant’s
trial, the alleged statements do not neet the newly
di scovered evidence standard as they are not of such
nature that they would probably produce an acquittal
on retrial. As such, norelief is warranted upon this
portion of claimXI X. (PCR6/1167-1168)

Finally, in addressi ng Hannon’ s postconviction challenge to
the testi mony of FBI agent M chael Ml one, the trial court found
sunmary deni al was appropriate because:

Wth respect to Defendant’ s cl ai mt hat Speci al FBI
Agent M chael Malone gave wunreliable and false
testinmony during trial, Defendant has failed to prove
that M. Malone gave unreliable or false testinony
during Defendant’s trial. Moreover, at trial, M.
Mal one, on direct exam nation, testified as follows:
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HELLI CKSON: Did you have occasion in
this case to exam ne any itens or substances
for hair or fiber?

MALONE: Yes, | did.
HELLI CKSON: What did you exam ne?

MALONE: Briefly or basically, I exam ned
all of the items from both of the victins
and fromtheir residence. All of the itens
were hairs, and conpared t hese hairs agai nst
known sanmpl es that | had.

HELLI CKSON: Do you have a list there of
the itenms that you did, in fact, exan ne?

MALONE: Yes, | do.
HELLI CKSON: Do you have that here?

MALONE: The entire list. These are all
items comng fromM. Carter, M. Snider or
their residence. I look at fingernai
scrapings from M. Carter, fingernail
scrapings fromM. Snider, a pair of shorts,
anot her pair of shorts, a shirt, the front
door of the apartnment, the bedroom door of
the apartnment, vacuum sweepings, several
series of vacuum sweepings from the
apartment and a sink trap that was renoved
fromthe apartnent.

HELLI CKSON: What were the finds of your
exam nati on?

MALONE: There were no hairs like M.
Hannon anywhere in the residence or on the
victims.

HELLI CKSON: How did you make this
findi ng?

MALONE: | took all of the hairs, all of
the unidentified hairs fromthe resi dence or
the wvictinmse and conpared them to M.
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Hannon’s hairs, and none of them matched.

(See Trial Transcript, Volune V, pages 542-543,
attached). Therefore, Defendant was not prejudiced by
M. Mlone' s testinony as M. Malone testified that
hair and fiber collected at the scene did not match
that of the Defendant. (See Trial Transcript, Volune
V, pages 542-543, attached).

In addition, M. Ml one testified that the fabric
found on the door was of a “particular pattern
consistent with the type that woul d be made by an item
such as a blue jean fabric.” (See Trial Transcript,
Vol ume V, page 548, attached). M. Mal one never
testified that Defendant was wearing blue jeans. (See
Trial Transcript, Volunme V, pages 538-552, attached).
Moreover, M. M chael Harold Egan, an eye wtness,
testified at trial that he noticed three gentlenen

com ng out of a walkway, |ooking very suspicious,
wearing ratty clothes and ratty jeans. (See Tri al
Transcript, Volume I1I, pages 295-296, attached). M.

Ronald Richardson testified at trial that both
Def endant and hinself were wearing jeans. (See Trial
Transcript, Volune Xl, pages 1203-1204, attached).
Agai n, Defendant was not prejudiced by this testinmony
because all three perpetrators were observed to have
worn blue jeans. Since Defendant was not prejudiced
by the aforenentioned testinony, Defendant has fail ed
to prove that the newly discovered evidence would
probably produce an acquittal on retrial. As such, no
relief is warranted with respect to this portion of
claim Xl X

Lastly, Defendant clainms that the F.B.1. Crine
Laboratory investigation by the U S. Departnent of
Justice was withheld by the State. In Wite v. State,
644 So. 2d 242, 244 (Fla. 1995), the Florida Suprene
Court cited Brady v. Maryland, 373 U S. 83, 83 S.Ct
1194, 10 L.Ed.2d 215 (1963), where the United States
Suprenme Court held that “the suppression by the
prosecution of evidence favorable to an accused upon
request violated due process where the evidence is
material either to guilt or punishnment...” The United
States Suprenme Court |ater explained the neaning of
“material” in U.S. v. Bagley, 473 U S. 667, 105 S.Ct.
3375, 87 L.Ed.2d 481 (1985):
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The evidence is material only if there
is a reasonable probability that, had the
evi dence been disclosed to the defense, the
result of the proceeding would have been
different. A “reasonable probability” is a
probability sufficient to under m ne
confidence in the outcone.

ld. at 682, 105 S.Ct. at 3383.

By virtue of the fact that Defendant failed to
prove that M. Mlone gave false or msleading
testimony, and the fact that M. Malone s testinony
did not prejudice the Defendant, Defendant has fail ed
to prove that had the evidence been disclosed by the
State, there is a reasonable probability that the
result of the proceeding would have been different.
As such, no relief is warranted with respect to this
portion of claim X X. (PCR6/1168-1171)

As evidenced by the trial court’s conprehensive anal ysis,
the trial court applied the correct legal standards to the
record facts in this case. A trial court’s sunmary denial of a
notion to vacate will be affirmed where the trial court properly

applied the | aw and conpetent, substantial evidence supports its

findi ngs. Diaz v. Dugger, 719 So. 2d 865, 868 (Fla. 1998).

Therefore, the trial court’s order nust be affirmed.
| SSUE |V
THE “AVO D ARREST” CLAI M
In this issue, Hannon alleges that the avoid arrest
aggr avat or is “vague and inproperly applied.” Hannon’ s
chal l enge to the avoid arrest aggravator is procedurally barred
as it was available for, and raised on, direct appeal, where it
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was addressed and resolved by this Court. See, Hannon, 638 So.
2d at 43-44. On direct appeal, this Court found that the
evi dence supported the trial court’s application of the avoid
arrest aggravating factor to Hannon’s second victim Robert
Carter. Therefore, on direct appeal, this Court necessarily
applied its own “limting construction”™ to this aggravating
factor. On direct appeal, this Court specifically found,

: In the instant case, the record reflects
t hat Hannon, Acker, and Ri chardson went to the hone of
Snider and Carter to kill Snider. The nptive was the
conflict between Snider and Ji mAcker’s sister. Carter
was not a party to this conflict. Carter, however,
lived with Snider, and w tnessed Snider’s nurder.
Carter knew, and could identify, Hannon and the
ot hers. After his arrest and incarceration, Hannon
told a cellmate that one of the victine was a “real
jerk,” but that the other was a “pretty nice guy” who
was just in the wong place at the wong tinme. In the
course of discussing another cellmate’s crime, Hannon
told himthat he should not have left any w tnesses.
Clearly, the nurder of Carter was ancillary to the
primary purpose of obtaining revenge agai nst Brandon
Snider. See Troedel v. State, 462 So. 2d 392, 398
(Fla. 1984). The finding that Carter was nurdered for
the purpose of avoiding or preventing lawful arrest is
fully supported by the record.

Hannon, 638 So. 2d at 43-44.

Thus, this Court’s decision on direct appeal has resol ved
any underlying issue whether the avoid arrest aggravator is
applicable in this case. Hannon’ s additional constitutional
conplaints involve clainms which were cognizable at trial and

direct appeal, and, therefore, are procedurally barred on
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postconviction revi ew.

In summarily denying relief on Hannon's postconviction
claim the trial court correctly applied the procedural bar and
additionally found that Hannon was not entitled to relief
because “the avoiding arrest factor does not contain terns so
vague as to leave the jury wthout sufficient guidance for

determ ni ng the absence or presence of the factor.” Witton v.

State, 649 So. 2d 861, 867 n. 10 (Fla. 1994). (PCR6/1154-1155).
As the trial court’s order explains:

Def endant cl ai ns avoi ding or preventing a | awful
arrest aggravating factor is unconstitutionally vague,

was inproperly applied and the jury received
i nadequate instructions. However, the substantive
claimwas raised and resolved on direct appeal. See

Hannon v. State, 638 So. 2d 39, 44 (Fla. 1994),
stating that the “finding that Carter was nurdered for
t he purpose of avoiding or preventing a |awful arrest
is fully supported by the record.” Mor eover, “the
avoi ding arrest factor does not contain terns so vague
as to leave the jury wi thout sufficient guidance for
determ ning the absence or presence of the factor.”
Wiitton v. State, 649 So. 2d 861, 867 n. 10 (Fla
1994).

As to Defendant’s claim that the instruction
unconstitutionally violated Espinosa v. Florida, 112
S.Ct. 2926 (1992), Stringer v. Black, 112 S.Ct. 1130
(1992), Sochor v. Florida, 112 S.Ct. 2114 (1992), and
Maynard v. Cartwright, 108 S.Ct. 1853 (1988), and the
Ei ght h and Fourteenth Amendnents to the United States
[sic], as previously discussed, “the avoiding arrest
fact or does not contain terns so vague as to | eave the
jury wi thout sufficient guidance for determ ning the
absence or presence of the factor.” Witton v. State,
649 So. 2d 861, 867 n. 10 (Fla. 1994). “Accordingly,
Espinosa v. Florida, 505 U S. 1079, 112 S.Ct. 2926,
120 L. Ed. 2d 854 (1992), and its progeny do not require
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a limting instruction in order to make this
aggravator constitutionally sound.” [d. As such, no
relief is warranted with respect to this portion of
claim Xl Il. (PCR6/1154-1155)

Hannon’ s chall enge to the avoid arrest aggravator is both
procedurally barred and, ultimtely, without nmerit. In Reed v.
State, 875 So. 2d 415, 439 (Fla. 2004), this Court recently
reiterated that the now-chall enged aggravating circunstances
have wi thstood the defendant’s simlar attacks. Id. at 439
citing Whitton, 649 So. 2d at 867 n. 10 (noting the avoid arrest
factor does not contain terns so vague as to |eave the jury
wi t hout sufficient guidance for determning the absence or

presence of the factor); Washington v. State, 653 So. 2d 362

(Fla. 1994) (finding HAC aggravating circunstance was neither
vague nor arbitrarily and capriciously applied). The tri al
court properly sunmarily denied postconviction relief on this
claim
| SSUE V
THE “HAC® CLAI M

In this issue, Hannon submts one paragraph asserting a
“m sapplication” of the HAC aggravating factor and reall eging
that the HAC jury instructi on was unconstitutionally vague under

Espinosa v. Florida, 505 U S. 1079 (1992). Again, the State

respectfully submts that Hannon’s conclusory allegations are
insufficient to fairly present this claim on appeal. See
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Cooper v. State, 856 So. 2d 969, 977, n. 7 (Fla. 2003).

Assum ng, arguendo, that this issue is properly before this
Court, thetrial court correctly summarily deni ed postconviction
relief to the procedurally barred challenges to the application
of the HAC aggravator and jury instruction.

On direct appeal, Hannon previously challenged the HAC
instruction and this Court, <citing Espinosa, found both
procedural bar and harm ess error on the instruction given
Hannon, at 43. Moreover, this Court’s prior ruling on direct
appeal also precludes any claim for relief on Hannon’s
procedurally barred challenge to the application of the HAC
aggravator as a matter of fact and law.” On direct appeal, |ssue
VI of Hannon's initial brief raised an issue of whether the
evidence was sufficient to support the HAC aggravator.
Therefore, sufficiency of the evidence, which has already been
revi ewed and upheld by this Court, is not a claimnow avail abl e
for relitigation in this postconviction proceeding. See, Shere
v. State, 742 So. 2d 215, 224 (Fla. 1999).

In summarily denying postconviction relief to Hannon's

‘On direct appeal, this Court also rejected “Hannon's
addi ti onal argunment that Florida' s heinous, atrocious, or cruel
aggravating circunmstance itself is unconstitutionally vague, is
applied in an arbitrary and capricious manner, and does not
genui nely narrow the class of persons eligible for the death
penalty.” Hannon, 638 So. 2d at 43, n. 3 (citations omtted).
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procedural ly barred chall enges to the HAC aggravators, the tri al
court correctly applied the procedural bar and found:

Second, Defendant clainse the jury instruction
regarding the aggravating factor of hei nous,
atrocious, and cruel was unconstitutionally vague.
However, this claimwas raised and resolved on direct
appeal. See Hannon v. State, 638 So. 2d 39, 43 (Fla.
1994), finding that Defendant’s <claim that the
instruction to the jury on the heinous, atrocious, or
cruel aggravating circunstance was unconstitutionally
vague was procedurally barred due to counsel’s failure
to object to the wording of the instruction. See also
Ponticelli v. State, 618 So. 2d 154 (Fla.), cert.
deni ed, 510 U.S. 935, 114 S.Ct. 352, 126 L.Ed.2d 316
(1993); Rose v. State, 617 So. 2d 291, 297-98 (Fla.)
cert. denied, 510 U S. 903, 114 S. Ct. 279, 126
L. Ed. 2d 230 (1993); Johnson v. Singletary, 612 So. 2d
575, 577 (Fla. 1993), citing Kennedy v. Singletary,
602 So. 2d 1285 (Fla.), cert. denied, 505 U S. 1233,
113 S. Ct. 2, 120 L.Ed.2d 931 (1992).

Moreover, on direct appeal, the Florida Suprene
Court stated that “even if the claim had been
preserved, we are convinced beyond a reasonabl e doubt
that the failure to give an adequate instruction on

t hat aggravating factor was harm ess error.” Hannon
at 43. As such, no relief is warranted upon this
portion of claim XlV. (PCR6/1156) (e.s.) (See

al so, PCR6/ 1157-1158)

Final |y, Hannon’s postconviction claim is not only
procedurally barred, but neritless because the evidence
presented at trial clearly established that the HAC factor woul d
have been found to exist under any definition of its terms.

See, State v. Salnmon, 636 So. 2d 16, 17 (Fla. 1994). Fromthe

testinmony of the wtnesses at the apartnent conplex who heard
the victinms pleading, to the law enforcenment w tnesses who
observed the scene, nunerous state w tnesses established that
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the victinms’ murders were commtted in a heinous, atrocious and
cruel manner. After Brandon Snider was stabbed nultiple tines,
he shouted to his roonmate to “call 911" because his “guts” were
“hangi ng out.” Despite Snider’s pleas for help, Hannon instead
grabbed Snider and slit Snider’s throat fromear to ear. Then,
Hannon pul |l ed out his | oaded gun and chased his second unnarnmed
victim Robert Carter, as Carter ran up the stairs. Wen Hannon
found Carter hiding underneath a bed, Hannon shot Carter six
times at close range. There can be no serious dispute that both
of these nurders were heinous, atrocious and cruel.
| SSUE VI
THE “ 1 NNOCENCE OF THE DEATH PENALTY” CLAI M

Next, Hannon sets forth one paragraph in which he sunmarily
asserts that he is “innocent of the death penalty” because the
State allegedly failed to establish *“any aggravating
ci rcunst ances making him death eligible.” |In addition, Hannon
claims that his sentences are disproportionate. (lnitial Brief
of Appellant at 98).

Again, the State respectfully submts that Hannon's
conclusory allegations are woefully inadequate to fairly

preserve this issue for appeal. See, Cooper v. State, 856 So.

2d 969, 977, n. 7 (Fla. 2003); Duest v. Dugger, 555 So. 2d 849,

852 (Fla. 1990). Assum ng, arguendo, that Hannon’s cl aimthat

98



he is “innocent of the death penalty” is not waived, which the
State does not concede and specifically disputes, the trial
court’s summary denial of relief was proper for the follow ng
reasons.

In order to prevail on a claimthat he is “innocent of the
death penalty” claim the defendant must denonstrate
constitutional error that invalidates all of the aggravating

ci rcunstances upon which the sentence was based. Giffin v.

State, 866 So. 2d 1, 18 (Fla. 2004); Vining v. State, 827 So. 2d

201 (Fla. 2003). In this case, the trial court found the
foll owi ng aggravating circunmstances applicable to both murders:
(1) previous conviction of a violent felony (the contenporaneous
killings); (2) the murders were commtted during the conm ssion
of a burglary; and (3) the nurders were heinous, atrocious, or
cruel. 8§ 921.141 (5)(a), (d), and (h), Fla. Stat. (1991). As
to Carter, the trial court found the additional aggravating
factor that the nurder was conmmitted to avoid or prevent a
| awful arrest. 8§ 921.141 (5)(e), Fla. Stat. (1991). Hannon, 638
So. 2d at 41.

On direct appeal, Hannon chal | enged t he aggravating factors
of HAC, prior violent felony, and avoid arrest, and this Court
uphel d all of the chall enged aggravators. This Court held that

the HAC aggravating factors were correctly applied to both
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victims and the evidence al so supported the finding that the
murder of one victim Carter, was commtted for the purpose of
avoi ding or preventing |awful arrest. Hannon, 638 So. 2d at 43-
44. This Court also determ ned that Hannon's claim that the
facts did not support the prior violent felony aggravating
factor was without nmerit. Finally, this Court found that Hannon
was the nobst cul pable of the three acconplices and that his two
deat h sentences were justified. In denying postconviction
relief on Hannon’s claim that he is “innocent of the death
penalty,” the trial court addressed each of the defendant’s
specific conplaints in turn. As the trial court’s cogent
written order summarily denyi ng postconviction relief states, in
pertinent part:

Defendant clains the State failed to show or
establish any aggravating circunstances making him
death eligible and hi s deat h sent ence S
di sproportionate. Specifically, Defendant clains the
State failed to prove the necessary intent for the
hei nous, atrocious, or cruel aggravating factor.
However, this issue was addressed and resolved on
direct appeal. The Florida Supreme Court in Hannon v.
State, 638 So. 2d 39 (Fla. 1994), held that the
evi dence supported the finding of aggravati ng
circunmst ance and the death sentence was proportionate.
Mor eover, the Florida Supreme Court in Hannon, found
that the facts regarding both Brandon Sni der’s nurder
and Robert Carter’s nurder supported the heinous,
atroci ous, and cruel aggravating factor. |d. at 43.
Since the i ssue was addressed on appeal, no relief is
warranted upon this portion of claim XVl

Def endant further clainms that the jury was
i nproperly instructed that it could consider burglary
to support the aggravator that the crime was commtted
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during the course of a felony. Defendant clainms these
instructions were erroneous, vague, and failed to
adequately channel the sentencing discretion of the
judge and jury, and genuinely narrow the class of
persons eligible for the death penalty. As to
Defendant’s claim that the jury was inproperly
instructed that it could consider burglary to support
t he aggravator that the crine was commtted during the
course of a felony, 8921.141(5)(d), Florida Statute
(Supp. 1990) reads as foll ows:

(5) Aggravating circunstances shall belimtedto
the foll ow ng:

(d) The capital felony was commtted
whil e the defendant was engaged, or was an
accomplice, in the comm ssion of, or an
at t enpt to commi t, or flight after
commtting or attenpting to commt, any
robbery, sexual battery, arson, burglary,
ki dnapping, or aircraft piracy or the
unl awful throw ng, placing, or discharging
of a destructive device or bonb.

Therefore, 8921.141(5)(d), Florida Statute (Supp.
1990) lists burglary as one of the enunerated cri nmes.
As such, the jury was properly instructed that it
coul d consi der burglary to support the aggravator that
the crime was conmtted during the course of a felony,
and no relief is warranted upon this portion of claim
XVI .

As to Defendant’s claimthat the aforenenti oned
§921. 141, Florida Statute (Supp. 1990), which contains
the capital sentencing instructions, has continuously
been upheld by the Florida Suprene Court. See Hunter
v. State, 660 So. 2d 244, 252 (Fla. 1995), cert.
deni ed, 516 U.S. 1128, 116 S.Ct. 946, 133 L.Ed.2d 871
(1996). Moreover, the wunconstitutionality of the
capital sentencing statute is an issue that should
have been raised on appeal and is procedural ly barred.
See Peede v. State, 748 So. 2d 253, 256 (Fla. 1999);
Ragsdale, v. State, 720 So. 2d 203, 204 n.1 and 2
(Fla. 1998). Since this is an issue that should have
been raised on direct appeal, no relief is warranted
upon this portion of claim XVl

As to Defendant’s claimthat the aforenentioned
instructions failed to adequately channel t he
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sentencing discretion of the judge and jury, the
Florida Supreme Court has previously rejected this

claim as having no nerit. See Washington v. State,
653 So. 2d 362, 366 (Fla. 1995); Lucas v. State, 613
So. 2d 408, 410 (Fla. 1992). Since the Florida

Suprene Court has previously addressed this claimand
found it to be neritless, no relief is warranted upon
this portion of claimXVl.

As to Defendant’s claim that the aforenmentioned
instructions fail to genuinely narrow the class of
persons eligible for the death penalty, the Florida
Suprenme Court has previously rejected this claim and
found that Florida' s capital felony sentencing statue
does “narrow the class of death-eligible defendant.”
See Blanco v. State, 706 So. 2d 7, 11 (Fla. 1998); See
al so Zant v. Stephens, 462 U. S. 862, 103 S.Ct. 2733,
77 L.Ed.2d 235 (1983). As such, no relief is
war ranted upon this portion of claim XVl.

Def endant further clains that Defendant’s death
sentence i s disproportionate. Specifically, Defendant
claimse the lack of aggravating circunstances, the
unpresented mtigating evidence, and the |life sentence
of Ji m Acker and no sentence of Ron Richardson render
the death sentence disproportionate. As to the |ack
of aggravating circunstances, this claim is wthout
merit as the Florida Suprenme Court, on direct appeal,
held that the evidence supported the finding of the
hei nous, atrocious, or cruel aggravating circunstance
and that the evidence supported the finding that the
murder of one victim Carter, was conmtted for the
purpose of avoiding or preventing lawful arrest.
Hannon v. State, 638 So. 2d 39, 43-44 (Fla. 1994).
Mor eover, the Florida Suprenme Court found Defendant’s
claimthat the facts did not support the prior violent
fel ony aggravating factor to be without nerit. |d. at
44. As such, no relief is warranted upon this portion
of claim XVI.

As to the unpresented mtigation evidence, the
Court examned, in claim |IX above, the mtigating
evi dence that was presented during the penalty phase
of Defendant’s trial. (See Trial Transcript, Volume
X'V, pages 1598-1600, and 1615-1617, attached). After
review ng the record regarding the mtigating evidence
presented during the penalty phase of Defendant’s
trial, the Court finds that it cannot conclusively
refute this portion of claim XVl. As such, an
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evidentiary hearing will be necessary on this portion
of claim XVI.

As to the co-defendant’s sentences, the Florida
Supreme Court on direct appeal found that Defendant
was the nost cul pable of the three acconplices and
found that Defendant’s two death sentences were

justified. See Hannon at 44. Since the Florida
Suprene Court addressed this issue on appeal, no
relief is warranted with respect to this portion of
clai m XVl .

As to Defendant’s claimthat the death sentence i s
di sproportionate, the Florida Suprene Court, on direct

appeal , hel d t hat t he deat h sent ence was
proporti onate. See Hannon v. State, 638 So. 2d 39
(Fla. 1994). As such, no relief is warranted with

respect to this portion of claimXVl.

Lastly, Defendant clainms i neffective assi stance of
counsel to the extent that trial or appellate counse
failed to adequately preserve the aforenentioned

issues or failed to raise them on appeal. Based on
the Court’s finding with respect to the unpresented
mtigation evidence, an evidentiary hearing wll be

necessary on this portion of claimXVlI with respect to
the unpresented mtigation evidence. As to all other
all egations raised in claim XVI, counsel 1is not
ineffective for failing to raise nonneritorious
i ssues. See Parker v. State, 611 So. 2d 1224, 1227

(Fla. 1993). As such, no relief is warranted wth
respect to those portions of ground Xvli. (PCR6/1159-
1162)

Summary deni al® of postconviction relief was appropriate

8As evidenced by the excerpt fromthe trial court’s order
above, the trial court reserved ruling on Hannon's claim of
ineffective assistance of trial counsel based on the
“unpresented mtigation.” Followng the evidentiary hearing,
the trial court reiterated that, on direct appeal, this Court
rej ected Hannon’s claimthat his sentence was di sproporti onate.
Hannon v. State, 638 So. 2d 39 (Fla. 1994). Therefore, this
i ssue was procedurally barred. Additionally, the trial court’s
final order summarized the “unpresented mtigation” and, based
on the trial court’s ruling on the remainder of this claim
found no relief warranted with respect to Defendant’s auxiliary
claimof ineffective assistance of trial counsel.” (PCR11/2039).
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because t he def endant in this case fail ed to “show

constitutional error invalidating all of the aggravating
ci rcunmst ances upon whi ch the sentence was based.” See, Giffin,
866 So. 2d at 17-18. In Giffin, the trial court found four
aggravating circumnmstances: CCP, previous conviction of a

viol ent felony, that the nurder was conm tted during the course
of a burglary, and that the nurder was commtted to avoid
arrest. In this case, as in Giffin, the defendant failed to
show constitutional error that would invalidate all of these
aggravating circunstances, therefore, summry denial of relief
was proper. See, Giffin, 866 So. 2d at 17-18.

Aside fromhis conclusory all egations in a single paragraph,
Hannon does not raise any specified conplaint about the
aggravat ors upon which the jurors were instructed. Hannon does
not contend that instructions for the aggravating factors of
prior violent felony, nmurder in the course of a felony, or avoid
or prevent |awful arrest are constitutionally infirm either
facially or as applied in this case. On direct appeal, Hannon
previously relied on a claim that the HAC instruction was
decl ared unconstitutionally vague by the United States Suprene

Court in Espinosa v. Florida, 505 U S. 1079 (1992); however

this Court found this claimprocedurally barred. Additionally,

even if Hannon’s challenge to the HAC instruction had been
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preserved, this Court remained “convinced beyond a reasonable
doubt that the failure to give an adequate instruction on that
aggravating factor was harnl ess error.” Hannon, 638 So. 2d at
43. Finally, this Court held that the trial judge properly
found the murders of both victins were heinous, atrocious or
cruel. Inasmuch as Hannon has not shown constitutional error
that woul d i nvalidate all of the aggravating circunstances found
to exist in this case, he has failed to show he is innocent of
t he death penalty.

Lastly, Hannon’s <claim that his death sentence is
di sproportional is both procedurally barred and wi thout nerit.

This i ssue has al ready been deci ded adversely agai nst Hannon on

di rect appeal. Therefore, his current claim is procedurally
barred in this postconviction proceeding. Addi tionally, on
direct appeal, this Court wunaninmously affirmed Hannon’s

convictions and death sentences, finding that “Hannon is the
nost cul pabl e of the three acconplices in this case, and the two
death sentences are justified.” Hannon, 638 So. 2d at 44.

In Sochor v. State, 883 So. 2d 766, 2004 Fla. LEXIS 985,

55-56 (Fl a. 2004), the defendant clainmed that he was entitled to
relief for constitutional errors, even though otherw se
procedurally barred, because he is “innocent of the death

penalty.” This Court rejected Sochor’s postconviction claim
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because this Court, on direct appeal, previously found that the
evidence supported the existence of three aggravating

ci rcumst ances. See also, Allen v. State, 854 So. 2d 1255, 1258

n. 5 (Fla. 2003) (holding that innocence of death penalty claim
| acks nerit because defendant did not allege that all the
aggravating circunstances supporting his death sentence were
invalid, and because this Court had already conducted a
proportionality review on direct appeal). 1In this case, as in
Sochor and Allen, this Court previously upheld the nultiple
aggravating factors found by the trial court and conducted a
proportionality review on direct appeal. Therefore, like the
defendants in Sochor and Allen, Hannon is not entitled to
postconviction relief on his claimthat he is “innocent of the
death penalty.”
| SSUE VI |

THE RING v. ARIZONA CLAIM

In this issue, Hannon’s entire argunment consists of two
sent ences. First, Hannon states that Florida s capital

sentencing violates Ring v. Arizona, 536 U S. 584 (2002); and,

second, Hannon decl ares that he “hereby preserves any argunents
as to the constitutionality of the death penalty.” (See, Initial
Brief of Appellant at 99). For the follow ng reasons, Hannon's

Ring claimis procedurally barred and, alternatively, without
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merit.

First, Hannon did not raise any Ring claim in his
postconviction notion; and, therefore, his current argument,
based on Ring, is unpreserved for appeal. Furthernore, Hannon’s
current, self-serving declaration is woefully inadequate to
preserve “any argunents as to the constitutionality of the death

penalty.” See, Cooper v. State, 856 So. 2d 969, 977, n. 7 (Fla.

2003) .

Second, Hannon did not raise any constitutional chall enge
to Florida' s capital sentencing structure at trial and on direct
appeal. Therefore, Hannon’'s Ring claimis procedurally barred.

See, Allen v. State, 854 So. 2d 1255 n. 4 (Fla. 2003); FEinney v.

State, 831 So. 2d 651, 657 (Fla. 2002) (ruling that because
Finney could have raised a claim that Florida s capital
sentencing statute was unconstitutional on direct appeal his
clai mwas procedurally barred on post-conviction notion).
Third, although the Ring claimis nore fully addressed in
the State’s Response to Petition for Habeas Corpus, the State
also reiterates that this Court has consistently rejected
post conviction challenges to 8 921. 141, Florida Statutes, based

on Ring. See, Zakrzewski v. State, 866 So. 2d 688 (Fla. 2003),

citing e.g., Wight v. State, 857 So. 2d 861 (Fla. 2003); Jones

v. State, 855 So. 2d 611 (Fla. 2003); Chandler v. State, 848 So.
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2d 1031, 1034 n. 4 (Fla. 2003).

Fourth, Hannon’s claimis not only procedurally barred, but
nmeritless as well. Hannon was convicted of two counts of first-
degree nurder and the jury unanimusly recomended a death
sentence on each count. The trial court found the foll ow ng
aggravating circunstances applicable to both nurders: (1)
previous conviction of a violent felony (the contenporaneous
killings); (2) the nurders were commtted during the comm ssion
of a burglary; and (3) the nurders were heinous, atrocious, or
cruel. As to the second victim Robert Carter, the trial court
found the additional aggravating factor that the nmurder was

commtted to avoid or prevent a lawful arrest. Hannon v. State,

638 So. 2d 39, 41 (Fla. 1994). This Court wupheld the
aggravating factors which were chal l enged on direct appeal (HAC,
prior violent felony, avoid arrest). Hannon, 638 So. 2d at 43-
44. In light of the jury’s wunaninmus recomendations and
Hannon’ s aggravating circunmstances, Hannon woul d not be eligible

for any relief under Ring. See, Doorbal v. State, 837 So. 2d

940, 963 (Fla.) (stating that prior violent felony aggravator
based on contenporaneous crinmes charged by indictnent and on
whi ch defendant was found guilty by unaninmus jury “clearly
satisfies the mandates of the United States and Florida

Constitutions”), cert. denied, 539 U S. 962 (2003); Duest V.
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State, 855 So. 2d 33 (Fla. 2003); Anderson v. State, 863 So. 2d
169, 189 (Fla. 2003) (relying in part on wunaninous death
recomendation and prior violent felony conviction to reject

Ring claim, cert. denied, 158 L.Ed.2d 363, 72 U S.L.W 3598

(2004)
Finally, even if Ring arguably applied to Florida’ s capital

sentencing scheme, it is not retroactive. In Schriro v.

Sumrerlin, 124 S. Ct. 2519 (2004), the United States Suprene
Court ruled that Ri ng announced a new procedural rule that does
not apply retroactively to cases already final on direct review.

Addi tionally, under the principles of Wtt v. State, 387 So. 2d

922, 929-30 (Fla. 1980), Ring is only entitled to retroactive
application if it is a decision of fundamental significance,
whi ch so drastically alters the underpi nnings of the defendant’s
death sentence that “obvious injustice” exists. See New V.
State, 807 So. 2d 52 (Fla. 2001). Application of the Wtt
factors to Ring offers no basis for consideration of Hannon’s

procedurally barred Ring claim See also, Wndomyv. State, 29

Fla. L. Weekly S 191 (Fla. May 6, 2004). Thus, no relief is
war r ant ed.

| SSUE VI 11

CUMULATI VE ERROR

The trial court entered two conprehensive witten orders in
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this case. The first or der, which summarily denied
postcoviction relief, in part, was 102 pages in length, and
included excerpts from the trial record. (PCR6/1073-1174).
Fol | owi ng the evidentiary hearing, the trial court entered a 46-
page witten order, wth additional findings of fact and
concl usi ons of | aw. (PCR10/1998-2043). These two conprehensive
witten orders confirm that the trial court painstakingly
reviewed the trial record, evaluated the evidence presented at
t he postconviction hearings, and applied the correct |egal
standards to the defendant’s postconviction clains. Hannon’ s
i ndividual clains are either procedurally barred or nmeritless.
VWhen a defendant fails to denonstrate any individual error in
hi s notion for postconviction relief, his cunulative error claim

i kewi se nust fail. Bryan v. State, 748 So. 2d 1003, 1008 (Fl a.

1999) (concluding that the defendant’s cunul ative effect claim

was properly deni ed where individual allegations of error were

found to be without nmerit). Hannon has failed to denonstrate
any individual error. Accordingly, any claim of cunulative
error claim nust fail. Reed v. State, 875 So. 2d 415 (Fla.

2004); Vining v. State, 827 So. 2d 201, 209 (Fla. 2002) (stating

t hat where the alleged individual errors are without merit, the

contention of cunulative error is also wi thout nerit).
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CONCLUSI ON

Based on the foregoing facts, argunents and citations of
authority the decision of the | ower court should be affirned.
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