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STATEMENT OF THE CASE

The Pinellas County Grand Jury i ndicted the appel |l ant, Janes
Del ano W nkl es, on March 25, 1999, for Count One, the first-degree
prenmedi tated nmurder of Elizabeth M G aham between Septenber 9,
1980, and July 3, 1981, and Count Two, the first-degree
prenmedi tated nmurder of Margo C. Delinon between October 3 and
Cct ober 21, 1981. [V1 3-4]* The court appointed counsel to
represent Wnkles. [V1 11, 121]

Def ense counsel filed anotionto declare the Florida capital
sentenci ng statute unconstitutional pursuant to Apprendi v. New

Jersey, 530 U. S. 466 (2000), and Ring v. Arizona, 536 U S. 584

! References to the record on appeal are designated by V and the vol ume nunber,
foll owed by the page nunber(s).
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(2002).2 [V2 264-72] The court heard and denied this notion on
April 1, 2002. [V3 489, 498-501]

On April 3, 2002, Wnkles pled guilty to both counts of
first-degree nmurder and wai ved hisright toajury for the penalty
phase trial, while preserving for appeal the denial of his notion
to declare the Florida capital sentencing statute unconstitu-
tional. [V3 514, 517-33; V2 304-05] The court adjudicated him
guilty. [V3 530; V2 306-07]

The penalty phase trial was conducted before Circuit Judge
Ri chard Luce on February 17, 2003. [ V4 556-719; V5 720-846]
Def ense counsel filed a sentenci ng nenorandumon February 18, 2003
[ V2 325-32], and a witten closing argunent on March 13, 2003.
[ V2 347-50] The State filed a sentencing menorandumon March 14,
2003. [V2 351-72] The court held a Spencer?® hearing on March 31,
2003. [V5 847-52]

On April 14, 2003, the court sentenced Wnkles to death for
both counts of first-degree nmurder. [V5 853-88; V2 373-77] The
court found that four aggravating circunstances had been proven

beyond a reasonabl e doubt as to each nurder: (1) prior convictions

2 At the tinme the notion was filed, certiorari had been granted to review the
deat h sentence in Ring v. Arizona, 534 U.S. 1103 (2002), but the case had not yet
been deci ded.

3 Spencer v. State, 615 So.2d 688 (Fla. 1993)



of another capital felony (the other first-degree nurder in this
case) and of other violent felonies (assault withintent tocommt
robbery and att enpted robbery i n 1963, ki dnappi ng, arned r obbery,
and aggravat ed assault in 1982) (great weight); (2) capital felony
commtted while engaged in a kidnapping (great weight); (3)
capital felony committed to avoid arrest (great weight); and (4)
capital felony commtted in a cold, cal cul ated, and preneditated
manner wi t hout pretense of noral or legal justification (great
wei ght). [V2 379-83]

The court found t hat no evi dence of any statutory nmitigating
circunst ance had been presented, and none was found anywhere in
the record. [ V2 385] Regardi ng non-statutory mtigating
ci rcunst ances, the court found: (a) W nkl es confessedto the col d-
case, unsolved nurders and cooperated wth the police
(consi derabl e wei ght); (b) consecutivelife sentences would result
in Wnkles dying while incarcerated (little weight);* (c) life
sentences would save taxpayer noney because no direct or
col |l ateral appeal s would be filed — rejected by the court because
W nkl es could still file collateral attacks, court woul d give no
weight if this was a valid mtigating factor; (d) W nkl es wai ved

several appellate issues by pleading guilty (verylittle weight);

4 The court rejected as unproven Wnkles' claimthat he had cancer and a bel ow
average life expectancy. [V2 386]



(e) Wnkles pledguilty, savingthevictins’ famlies fromsitting
through a trial and saving the State the expense of atrial — the
court found that the famlies were not spared fromlearning the
horrific acts comm tted agai nst their | oved ones (no weight); (f)
W nkl es’ confessions provided the famlies with finality and
closure, but the court found that they were exposed to the
di sturbing details of the crinmes and the braggi ng manner in which
W nkl es gave t hose details (little weight); (g) good conduct while
incarcerated for twenty years, evidenced only by aletter froma
former prison chaplain stating that Wnkles seemed to be a
consci entious worker and tried to do his job well to please his
supervisor (no weight); (h) Wnkles was raised by relatives
because of the untinely death of his nother — not proven; and (i)
W nkl es served i n t he Al abama Nati onal Guard for ei ght nonths of a
si x-year enlistnment and was honorably discharged following a
conviction by civil authorities — the court found that a good
mlitary record had not been proven and that the honorabl e
di scharge was entitled to no weight because of the brevity of
service. [V2 385-90]

Def ense counsel filed a tinely notice of appeal on May 14,

2003.



STATEMENT OF THE FACTS

Ni net een-year-old Elizabeth Graham was an enpl oyee of the
Panmper ed Poodl e dog groom ng business in St. Petersburg. She was
abducted froma vacant house for sale in the H gh Point area of
Pi nel | as County on Septenber 9, 1980. Her van was found parked in
the driveway with a flat tire caused by a knife puncture between
the treads. [V4 580, 582-90] Her body was never recovered. [V4
590-91] Grahanmi s toothless skull was found in the Steinhatchee
River near U.S. 19 inthe vicinity of Lafayette and Di xi e Counti es
on July 3, 1981. The skull was identified by DNA analysis in the
| ate 1990s. [V4 592-93]

Thirty-nine-year-old Margo Del i non was a realtor selling | og
cabins for Oben Realty in Pinellas Park. She di sappeared while
she was working on October 3, 1981. Her car was found at the
conpany’s nodel hone |ocation near U.S. 19. [ V4 593-95] Her
headl ess body was found near the Wthlacoochee River in Citrus
County on October 21, 1981. The body’s fingerprints were
identified in August 1983. [V4 595-96; V5 763] Del i mon’ s
t oot hl ess skull was found on the west side of U S. 19 in Hernando
County on May 23, 1982. The skull was identified at alater tine.

[V4 597; V5 763-64]



Janmes W nkl es was arrested for the abducti on of Donna Mal t by,
a realtor, in Semnole County in 1983. W nkles then becane a
suspect i nthe abductions of G ahamand Delinmon. [V4 590-91, 597-
98] W nkl es had been arrested in Pinellas County for |and fraud
i nvol ving the property where Delinon’s body was found. W nkles’
wi fe, Mary Thomas, tol d detectives that she and W nkl es had canped
on the property. She also told them about sonme jewelry and a
driver’s license with Delinmon’s photo. [V4 596-98]

I n February 1998, Sergeant Ring received a call fromthe
Superintendent at Hardy Correctional Institution stating that
James W nkles wanted to speak with officers from the Pinellas
County Sheriff’s O fice. [V4 581, 599] Ring, Lieutenant Hart,
and Detective Madden went to the prison on March 2, 1998, and
spoke to W nkl es. He wanted a waiver of the death penalty in
exchange for informati on about the Grahamand Del i non cases. [V4
599- 600] The detectives returned to Pinellas County and spoke to
the State Attorney, who refused to waive the death penalty. The
detectives informed Wnkles of the refusal. Later in March
W nkl es decided totalk to the detectives without the waiver. [V4
600] Begi nning on March 27, 1998, W nkl es spoke to the detectives
for a total of forty to sixty hours over the course of a year.

The npbst inportant conversations were recorded. The detectives



took him places to try to |locate G ahanm s body. [V4 601-02]
After two nonths of excavation at one site, Wnkles said she was
not there. [V4 602-03] During the course of the conversations,
W nkl es provided detailed information about both Graham and
Deli mon that he could have known only by being with them [V4
604- 05]

On March 27, 1998, W nkl es sai d he had been suffering renorse
for the death of Elizabeth Grahamfor several years. [V4 612-14]
W nkl es sai d he net anot her young woman dri vi ng a Panper ed Poodl e
van at a conveni ence store in Clearwater. The woman excited him
so he decided to make an appoi ntnment to abduct her. A couple of
weeks | ater, he call ed Panpered Poodl e and asked themto send t he
woman to a house on Bradford Drive. She was several hours |ate,
so Wnkles called several tines. Wen the van finally arrived,
El i zabeth Graham was driving. [V4 614-16, 618] W nkl es deci ded
she was as good as the other woman. When Graham opened t he van’'s
si de doors, W nkles pushed her down, put a pistol to her head,
handcuf f ed her, gagged her, and put her in the back of his station
wagon. He used a knife to puncture the right front tire of the
van. [V4 617, 619-21] He took $20 froma purse in the van. [V4

627- 28]

10



W nkl es said he took Grahamto his grandnother’s house at
14896 63 Street North in Clearwater. Hi s grandnother and aunt
lived there and were present while he kept Grahamthere for four
days and nights. [V4 618, 621-23] He used two sets of handcuffs
to shackle her legs. He instilled fear in her by firing a couple
of rounds froma .25 cal i ber automatic pistol intothe floor. [V4
623-24] Wnkles told her there would be no problens as | ong as
she did what he said and had sex with him [V4 624-25] W nkles
engaged in several sex acts with Graham [V4 623, 625, 633-36]
After two or three days of confi nenent, W nkl es saw Grahamr eadi ng
t he addresses on his grandnother’s nagazi nes, so he decided to
kill her. [V4 633] The next day, he sent his grandnother and
aunt to the grocery store. He gave Graham four Flexeril nuscle
relaxant pills to put her to sleep. He then put an unbrella over
her head and shot her three tines in the top of her head. [V4
625-26, 631] He cut her clothing off and burned it along with the
sheets from the bed. [V4 627, 632] W nkl es said he buried
Graham s body in Pinellas County. He later took the skull to the
St ei nhat chee River, pulled out the | ower mandi bl e and teeth, and
di scarded them The nmandi bl e and teeth were not recovered. There
were two holes in the top of the skull caused by the gunshots.

[V4 641-43]

11



I n January 1999, W nkl es changed his story and said he took
Grahamto his property in Suwannee County when he abducted her
He often canped there in a motor home. [V4 643-44] One of the
nei ghbors sai d a photo of Graham| ooked | i ke a woman who was t here
with Wnkles in Septenmber 1980. [V4 645]

Channel 8 reporter Marcia Crawl ey videotaped an interview
with Wnkles at Pol k Correctional in Novenber 1998. [V4 646-48]
W nkl es adm tted that he abducted Elizabeth Graham took her to
hi s grandnot her’ s house, repeatedly sexually assaul ted her during
t he next four days, then gave her sleeping pills and shot her
three tinmes in the head. [V4 653-54, 656-60, 665] He killed her
because she saw a nagazi ne | abel with his grandnother’ s address.
[ V4 669] W nkl es sai d he and G- ahamsaw her parents on tel evision
aski ng her abductor to rel ease her unharned, but he was not noved
by their appeal because he has al ways been a | oner descri bed as
cold, unfeeling, and uncaring. [V4 672-74] W nkl es buried
G aham Si xteen days later, he dug up her head, took it to
Laf ayette County, renoved t he teeth and | ower mandi bl e, and dunped
the head in the river. [V4 661, 674-75]

W nkles felt satisfactioninoutwittingthe police. [V4 675,
713] Al though the abduction nurders took place spontaneously,

t here was al ways a plan. Wenever he drove around he was al ways

12



hunting for attractive, vul nerable victins. He had sl eeping pills
inacooler in his car. He enjoyed the planning. [V4 676, 713]
He said he confessed because he was in poor health, was having
ni ght mar es about Graham and another victim and felt guilt and
renmorse. [V4 654]

W nkles also admtted to Crawl ey that he abducted Margo
Del i mon, took her to a vacant house next door to his grandnother’s
house, told her he would |l et her go if she cooperated, sexually
assaul ted her several times, then killed her with an overdose of
sleeping pills four days later. He decided to kill her because he
had driven her around, and she knew where the house was. [V4 683-
97] Wnkles buried Delinon in Pinellas County. Si xt een days
| ater he noved the body to Citrus County near the W thlacoochee
River. A week |ater he recovered the head, pulled out the teeth,
t hen dropped the head in a wooded area in Hernando County in an
area where his famly canped. [V4 697-700]

On April 23, 1998, in a tape-recorded interview with Lt.
Hart, Sgt. Ring, and Det. Madden at the Pinellas County Jail [V4
716-18; V5 722], Wnkles said he abducted Margo Delinmon on a
Saturday norning sonetine between October 1980 and March 1981.
[ V6 722-23] Five or six weeks before the abducti on W nkles and

his wife visited a | og cabin nodel honme being constructed near
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U.S. 19. They returned in three weeks to see the conpl et ed cabi n.
[V5 723-25] A week later, Wnkles returned and net Delinon, who
was one of the sales wonen. [ V6 725] The day before the
abduction, W nkl es call ed Del i non and asked her to neet himfor a
drink. She refused. [V5 725-26] On Saturday, W nkles went to the
nodel home around 8:15 a.m Delinon arrived at 8:45 and agreed to
have breakfast with him [V5 726-27] After breakfast, Delinon
agreed to go see sone property in which Wnkles was interested.
When they arrived, Wnkles told her he was abducting her. [V5
729-30] He handcuffed her and put her in the back of his Bronco.
[V5 731] W nkl es drove to a vacant house next door to his
grandnot her’ s house. [V5 732-35] He handcuffed Delinon to a bed
and brought his supplies intothe house. [V5 736] He told her he
had no intention of hurting her and would |l et her go. [V5 740,
749] He spent three and a half days having “sexual escapades”
with her. [V 739, 742-43, 753, 756] He al so drove around
tal ki ng with her and taking her to restaurants and the beach. [V5
744-46, 749-56] W nkl es began to worry about letting her go
because she knew where the house was. [ V5 756-59] He gave
Delimon two sleeping pills, waited until she went to sl eep, then
gave her fifteen nore pills and waited until she died. [V5 759-

60] He buried her in a wooded area near the Cl earwater Airport
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and Tanpa Bay. [VE 760-61] He burned her clothing, gave her
wat ch and earrings to his aunt, and pawned her di anond ring for
$400. [V5 761-62]

Detective Madden testified that Wnkles took him to the
| ocati on where Del i non’ s body had been recovered in Citrus County.
[ V5 763] Both the Graham and the Delinmon di sappearances were
considered cold cases in February 1998. It is likely that the
cases woul d have remai ned unsol ved i f W nkl es had not confessed.
[V5 766-67]

I n January 1982, Donna Mal tby was a sal es person for Zigler
Realty in Sem nole County. She was twenty-eight years old and
married. On January 6, Wnkles canme to the office, identified
hi mself as David Longstreet, and asked to see sonme renote,
secl uded property. Mal t by and Robert Zigler showed him sone
property, but W nkl es want ed sonet hi ng nore renote. They arranged
to neet again the next day. On January 7, Wnkles called Mltby
at honme and asked her to come to his hotel to help himstart his
car. [V5 768-74] When Maltby arrived, W nkles’ car was runni ng.
[V5 775] He asked her to get into go see sonme property down the
street. [VS 776] While driving down the street, he said he
m ssed the property and made a U-turn. W nkl es stopped the car,

t ook out a knife, and stuck it in her side, cutting her hand. He

15



told her to do what he said, or he would kill her. [VE 777]
W nkles tied her up and threw her in the back seat of the car.
[V 778-79] He made anot her U-turn and appeared to get | ost while
driving in fog. He said he was going to take her noney and rape
her. He said he would not kill her if she did exactly what he
said. He said he was taking her to a safe house in Tanpa. [V5
779-81, 785, 790] W nkles conpliedwi th Maltby’ s request to untie
her and allowher toride in the front seat. He told her he would
kill her if she tried to escape. [V5 783-85] He took her nobney
and credit cards. [V5 786] Wnkles stopped at a gas station.
[V5 789-90, 793] Mltby saw a deputy. When W nkl es opened the
driver’s door, she junped out, pushed W nkl es asi de, and screaned
for help. Wnkles sawthe deputy and tried to run away, but the
of ficers caught him [V5 794-95]

In a videotaped interview by Channel 8 reporters, W nkles
said that he net Mal t by and her manager at the real estate office,
t hey showed himsone property, and he arranged to nmeet themthe
next day. While they were at the office, Wnkles overheard the
manager tell Maltby to pick up $8,900 in cash the next norning.
W nkl es call ed the next norning and asked Maltby to conme to his
hot el because he had a dead battery. Wen she arrived, he told

her he got his car started and asked her to go with himto see a
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pi ece of property. [V5 797-800] Maltby got her purse, but |eft
her briefcase in her car. Wnkles drove several mles, pulled off
on a dirt road, then took out a knife and told Maltby she was
bei ng ki dnapped. She grabbed the knife and cut her hand. W nkl es
tied her hands behi nd her back and put her in the back seat. He
drove back to her car toretrieve the briefcase because he t hought
the noney was init. He also took a portfolio and sone cl ot hes
fromher car. [V5 800-802] Wnkles drove past the interstate,
pul | ed of f the road, and searched the bri efcase and portfolio, but
t here was no noney. Maltby told hi mshe hadn’t picked it up yet.
W nkl es told her he was going to take her to Tanpa and | eave her
there. [V5 802-03] He stopped at a gas station. She tal ked hi m
into untying her hands and putting the knife in the trunk. [V5
804-05] W nkles needed to nove his car to another punp, but it
woul d not start. He got out totalk to the attendant. Maltby got
out of the car and ran scream ng into the gas station. W nkles
tried to grab her, but her bl ouse tore. Wnkles ran away, heard a
siren, andtriedto hidein an old stove, but the police found and
arrested him [V5 805-09]

W nkles also told the reporters that he kept cork bobbers
with glass or razor bl ades attached for possi bl e use as gags for

his victinms, but he never actually used themon a woman. [V5 833-
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35] Hi s abduction kit al so contained drugs, handcuffs, rope, duct
tape, and small bottles of |iquor. He kept an overni ght case
cont ai ni ng wonmen’ s undergarnents in his car trunk so he woul d have
sonet hing sexy for his victins to wear. [V5 835-36]

The prosecutor introduced judgnents and sentences show ng
that Wnkles was convicted of assault with intent to commt
robbery and attenpted robbery under the nane Ji mmy Del ano Hawk i n
Ham | t on County, Florida, on Septenber 3, 1963, and ki dnappi ng,
ar med robbery, and aggravat ed assault i n Sem nol e County, Florida,
on May 27, 1982. [V5 812-13; V2 352-51]

The prosecut or presented victi mi npact testinony by Eli zabet h
Grahanm s father, lan Graham who also read a statenent by her
sister, Catherine Hansen. [V5 813-18] A victimadvocate read a
statenment by Elizabeth’s nother, Margaret Graham [V5 818-21]
Gary Muchnore, Elizabeth’s boyfriend, testified about the inpact
of her death. [V5 821-22] WMargo Delinon’s husband Robert, her
sister, Marsha Cruz, and her daughter, Darlene Wllis, testified
about the i npact of her death. [V5 823-30] The prosecutor read a
statenment by Margo’s nother, Charlene Trigg. [V5 831-32]

James Wnkles read a prepared statenment in which he
acknow edged t hat he deserved puni shnment for his crinmes. W nkles

sai d he had grown norally and intellectually since the comm ssion
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of the crines, having been inprisoned for the past twenty-three
years anmong “animals and nonsters,” and subjected to constant
tension and stress. Life in prisonwas “a living death.” He was
sixty-two years ol d, had a severely enl arged heart, a damaged | eft
ventricle, and “mal i gnant spi ki ng bl ood pressure.” He had endured
two heart catheterizations and had devel oped synptonms of colon
cancer. He will probably die of natural causes before he can be
executed. He is “truly sorry” for his crines and wi shes he could

undo them [V5 839-42]
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SUMVARY OF THE ARGUNMENT

| SSUE I The trial court erred by denyi ng appellant’s notion
to declare the Florida death penalty statute, section 921. 141,
Fl orida Statutes, unconstitutional. InRingv. Arizona, 536 U S.
584 (2002), the Supreme Court held that the Sixth Amendment
requires a jury to find aggravating circunstances necessary for
the i nposition of the death penalty. Section 921.141 viol ates the
Si xth Amendnment because it requires aggravating circunstances
necessary for inmposition of the death penalty to be found by the
judge instead of the jury. While Ring allows an exception for
aggravating circunstances based on prior crimnal convictions, and
one of the four aggravating circunstances found by the judge in
this case was prior convictions for a capital felony and other
violent felonies, one valid aggravating circunstance is not
sufficient to sustain a death sentence where, as here, there is
mtigationto whichthejudge gave consi derabl e wei ght. Viol ation
of appellant’s right toajurytrial to determ ne the existence of
aggravating circunstances i s structural error that cannot be held
harm ess. Even under harm ess error analysis, finding three

i nval i d aggravating ci rcunstances and only one valid circunstance
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must have affected the judge’s decision to sentence appellant to
death, so the error was not harnl ess.

| SSUE Il The denial of appellant’s nmotion to declare the
Fl ori da death penalty statute unconstitutional was also error
because t he st at ute does not require aggravating circunstances to
be all eged in the indictnent. The question of whet her aggravati ng
ci rcunst ances nust be allegedintheindictnment was not decided in
Ring v. Arizona because the grand jury clause of the Fifth
Amendnent has not been held applicable to the states. However,
Article 1, section 15(a), Florida Constitution requires an
i ndi ctment for a capital crinme. Mreover, the accusedisentitled
to notice of the nature and cause of the accusati ons agai nst him
under the Sixth and Fourteenth Anmendnents and Article |, sections
9 and 16(a), Florida Constitution. Failure to allege the
aggravating circunstances in the indictnent viol ated appellant’s
constitutional rights and rendered the judge's findings of
aggravati ng circunst ances whi ch were not charged constitutionally
i nvalid. The judge's reliance on invalid aggravating
circunmstances to i npose the death sentence was not harm ess.

For these reasons, the death sentences nust be vacated, and

this case nust be remanded for the inposition of |ife sentences,
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or for a new penalty trial with a jury and proper notice of the

aggravati ng circunstances upon which the State will rely.
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ARGUMENT

| SSUE |

THE FLORI DA DEATH PENALTY STATUTE
VI OLATES THE SI XTH AMENDMENT RI GHT
TO HAVE AGGRAVATI NG ClI RCUMSTANCES
FOUND BY A JURY.

Def ense counsel filed anotionto declarethe Floridacapital
sentenci ng statute unconstitutional pursuant to Apprendi v. New
Jersey, 530 U. S. 466 (2000), and Ring v. Arizona, 536 U S. 584
(2002), on the ground, inter alia, that the statute does not
require jury findings of aggravating circunstances.® [V2 264-72]
The court heard and deni ed this notion on April 1, 2002. [V3 489,
498-501] W nkl es preserved the denial of this notion as an i ssue
for appeal [V3 532-33] when he pled guilty and wai ved the penalty

phase jury. [V3 517-30] The trial judge sentenced Wnkles to

deat h upon finding that four statutory aggravating circunstances®

S At the time the notion was filed, certiorari had been granted to review the
death sentence in Ring v. Arizona, 534 U S. 1103 (2002), but the case had not
yet been deci ded.

& Prior convictions of capital and violent felonies (great weight); comm ssion
whi | e engaged in a kidnapping (great weight); comr ssion to avoid arrest (great
wei ght); and cold, calculated, and preneditated (great weight). [V2 379-83]
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were proven beyond a reasonable doubt and outweighed the
mtigating circunstances. [V2 378-391]

The question presented by this appeal is whether the Florida
death penalty statute, section 921.141, Florida Statutes, is
unconstitutional because it violates the Sixth Amendment as
interpreted by the United States Supreme Court inRingv. Arizona
536 U.S. at 609, to require aggravating circunstances which are
necessary for the i nmposition of a death sentence to be found by a
jury.” This is a pure question of law, so the standard of review
is de novo. State v. datzmayer, 789 So.2d 297, 301 n.7 (Fla.
2001); Arnmstrong v. Harris, 773 So.2d 7, 11 (Fla. 2000).

This Court has rejected argunments that the decision in Ring
v. Arizona renders the Fl orida death penalty statute unconstitu-
tional under the m staken belief that this Court is bound by the
United States Suprene Court’s decisionsinHildw nv. Florida, 490
U.S. 638 (1989), Spazianov. Florida, 468 U S. 447 (1984), Barcl ay
v. Florida, 463 U.S. 939 (1983), and Proffitt v. Florida, 428 U.S.
(1976), to uphold the statute. See Bottoson v. Mwore, 833 So. 2d
693, 695 n.4 (Fla.), cert. denied, 537 U S. 1070 (2002); King v.
Moore, 831 So.2d 143, 144 n. 4 (Fla.), cert. denied, 537 U S. 657

(2002). In bothBottoson and Ki ng, this Court quoted Rodri quez de

" There is one exception to this rule. The judge alone nmay find an aggravating
ci rcunst ance based on past convictions. Ring, at 597 n.4; Al nendarez-Torres v.
United States, 523 U. S. 224 (1998); Duest v. State, 855 So.2d 33, 48 (Fla. 2003).
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Quijas v. Shearson/ American Express, 490 U. S. 477, 484 (1989):

I f a precedent of this Court has direct application

in a case, yet appears to rest on reasons rejected

I n some other |ine of decisions, the [other courts]

should follow the case which directly controls,

|l eaving to this Court the prerogative of overruling

its own deci sions.
Bottoson, at 695; King, at 144-45. Moreover, this Court conti nues
torely upon its decisions in Bottoson and King to reject clains
for relief pursuant to Ring v. Arizona. See, e.g., Duest v.
State, 855 So.2d 33, 48 (Fla. 2003).

The flaw in this Court’s reasoning is that Ring v. Arizona
does not belong to a separate |ine of decisions apart fromthose
uphol di ng the Fl ori da death penalty statute. Instead, Ringisthe
nost recent decision of the United States Suprenme Court in aline
of cases beginning with Proffit in which the Court has addressed
the constitutional validity of judicial findings of aggravating
circunmstances in capital cases. Ring is especially significant
because it expressly overrules the Court’s prior precedent on the
preci se i ssue presented by this case.

In Proffitt v. Florida, 428 U S. 242 (1976), the Court did
not address the requirenents of the Sixth Anendnent; instead, the
Court was concerned with whether the Florida capital sentencing

statute violated the Eighth Amendnent by providing for the

arbitrary and capricious inposition of the death penalty.
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Nonet hel ess, the Court rejected Proffitt’s conplaint that the
judge, rather than the jury, made the findi ngs of aggravati ng and
m tigatingcircunstances to support a death sentence: “This Court

has never suggested that jury sentencing is constitutionally
required.” I1d., at 252.

Barclay v. Florida, 463 U.S. 939 (1983), approved the tri al
court’s finding of non-statutory aggravating circunstances. The
deci sion di d not address t he questi on of whet her the judge or jury
must be the finder of fact for aggravating circunstances.

I n Spaziano v. Florida, 468 U. S. 447 (1984), the petitioner
argued that to allowa judge to override a jury life recommenda-
tion and inpose a death sentence violated the Fifth, Sixth,
Ei ghth, and Fourteenth Amendnents. The Court rejected each of
t hose argunents. The Court specifically held that the Sixth
Amendnent does not guarantee the right to ajury determ nation of
the appropriate punishnment. 1d., at 459.

Hldwin v. Florida, 490 U S. 638 (1989), is the first of
these cases to directly rule on the question presented here,
whet her the Si xth Amendnment requires a jury findi ng of aggravati ng
ci rcunst ances necessary to i npose the death penalty. The Court
began its anal ysi s by observing that the Sixth Amendnent “does not

forbid the judge to make the witten findings that authorize
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imposition of a death sentence when the jury unaninously
recommends the death sentence.”® 1d., at 640 (enphasis added).
The Court then quoted McM Il an v. Pennsylvania, 477 U.S. 79, 93
(1986), for the proposition that “there is no Sixth Amendnent
right to jury sentencing, even where the sentence turns on
specific findings of fact.”® Hildw n, at 640. The Court concl uded
that “the Sixth Amendment does not require that the specific
findi ngs authorizing the inposition of the sentence of death be
made by the jury.” 1d., at 640-41.

In Walton v. Arizona, 497 U S. 639, 648 (1990), the Court
relied upon and quoted its holding in Hldwin to uphold the
Arizona capital sentencing statute. The Arizona statute did not
provide for any jury participation in the capital sentencing
process, and required the trial judge to hear the evidence, make
findings of fact regarding the aggravating and mtigating
ci rcunst ances, and determ ne t he appropri ate sentence. The Court
expl ained its understanding of the Florida capital sentencing
process upheld in Hildw n:

It is true that in Florida the jury reconmmends a

sentence, but it does not nmake specific factual
findings with regard to the existence of mtigating

8 This raises the question, which cannot and need not be decided in this case,
whet her Hil dwi n m ght have been decided differently if the jury recommendation
had not been unani nous.

® MM Il an upheld the Pennsylvani a mandatory m ni num sentenci ng statute, which
al l owed the judge to find by a preponderance of the evidence that the defendant
possessed a firearm during the commi ssion of the crine.
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or aggravating circunstances andits recommendati on

I's not binding onthe trial judge. A Floridatrial

court no nore has the assistance of a jury’'s

findings of fact with respect to sentencing issues

than does a trial judge in Arizona.
Wal ton, at 648. The Court rejected Walton’s cl ai mthat aggravat -
ing circunstances were el enments of the of fense whi ch nust be f ound
by a jury: “[We cannot conclude that a State is required to
denom nat e aggravating circunstances ‘el enments’ of the of fense or
permt only a jury to determ ne the existence of such circum
stances.” 1d., at 649.

However, in Ring v. Arizona, 536 U S. 584, 588 (2002), the
Court expressly overruled its decisionin Walton. By overruling
Walton, the Court necessarily overruled Hildwi n because the
Hi | dwi n hol ding was the principal basis for the Walton deci sion.
Thus, appellant is not asking this Court to overrule the United
St at es Suprene Court’s decisionin Hi|ldw n; that Court has al ready
done so. This Court is required to follow the United States
Suprene Court’s interpretation of the Sixth Amendnment. That
Court’s current interpretation of the Sixth Amendnent requires the
jury to find the exi stence of aggravating circunstances necessary
for the inposition of the death penalty. Ring, at 6009.

Under Florida |law, there can be no doubt that findings of

aggravating circunst ances are necessary for the i nposition of the
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death penalty. As this Court recognized in State v. Di xon, 283
So.2d 1, 9 (Fla. 1973), the statutory aggravating circunstances
“actually define those crinmes . . . to which the death penalty is
applicableinthe absence of mtigatingcircunstances.” The death
penalty is not permtted where no valid aggravating circunstances
exist. Elamv. State, 636 So.2d 1312, 1314-15 (Fla. 1994); Banda
v. State, 536 So.2d 221, 225 (Fla. 1988), cert. denied, 489 U. S
1087 (1989).

Because fi ndi ngs of aggravating circunmstances are necessary
to the inposition of the death penalty under the Florida death
penalty statute, the Sixth Amendnent, as interpreted in Ring,
requires those findings to be made by a jury. Yet section
921. 141, Florida Statutes, requires the findings of aggravating
circunstances to be made by the sentencing judge i nstead of the
jury. As the United States Supreme Court recogni zed i n Wal ton, at
648, “AFloridatrial court no nore has the assi stance of ajury’s
findings of fact with respect to sentencing issues than does a
trial judge in Arizona.” Therefore, section 921.141 is just as
unconstitutional under the Sixth Anmendnent as the Arizona capital
sentencing statute, and the trial court erred when it denied
W nkl es’ notion to declare the Florida capital sentencing statute

unconstitutional pursuant to Ring. Because the death penalty
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statute is unconstitutional, thereis nolawful authority for the
imposition of any death sentence in Florida, and the death
sentences inposed on W nkles should be vacated. WMoreover, the
judge’s denial of Wnkle s notion violated his Sixth Amendnent
right toajurytrial, whichis structural error that can never be
found harnl ess. Sullivan v. Louisiana, 508 U S. 275, 281-82
(1993).

This Court has held that there is no Ring violationwhen one
of the aggravating circunstances found by the judge is prior
conviction of a capital or violent felony, as inthis case. Duest
v. State, 855 So.2d 33, 48 (2003). However, a single valid
aggravating circunstance is not sufficient to sustain a death
sentence unless thereis little or nothing in mtigation. White
v. State, 616 So.2d 21, 26 (Fla. 1993); MKinney v. State, 579 So.
2d 80, 85 (Fla. 1991). In this case, the judge found and gave
sonme wei ght to four mtigatingcircunmstances: W nkles confessedto
t he comm ssi on of two unsol ved nurders and further cooperatedw th
police during their investigation (considerable weight);
consecutive life sentences would result in Wnkles dyinginprison
(little weight); Wnkles waived several appellate issues by
pl eading guilty (very little weight); and the confessi ons provi ded

the famlies with finality and closure (little weight). [V2 385-
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89] Because the judge gave considerable weight to the first of
these mtigating circunstances, this is not a case in which there
islittle or nothing in mtigation, and the death sentence coul d
not be sustained if the prior conviction was the only aggravati ng
circunstance found by the judge.

Mor eover, under the United States Suprene Court’s anal ysi s of
deat h sentencing systens, Florida is categorized as a “wei ghi ng”
state. Parker v. Dugger, 498 U. S. 308, 318 (1991). In a weighing
state,

when t he sentencing body is toldto weighaninvalid
factor in its decision, a reviewing court may not
assunme it woul d have made no differenceif thethunb
had been renoved from death’s side of the scale.
When the wei ghing process itself has been skewed,
only constitutional harm ess-error analysis or
rewei ghing at the trial or appellate | evel suffices
to guarantee that the defendant received an
I ndi vi dual i zed sentence.
Stringer v. Black, 503 U S. 222, 232 (1992).

In this case, the sentencing judge found four aggravating
ci rcunst ances, only one of which, prior convictions for capital
and violent felonies, he was permtted to find pursuant to Ring.
Because Ringrequires ajurytofindall aggravating circunstances
other than those based upon the defendant’s prior conviction

record, the judge’ s findings of comm ssion whilethe defendant was

engaged in a kidnapping, conm ssion to avoid arrest, and cold,
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cal cul ated, and prenedi tated were constitutionally invalid. Thus,
the judge placed three thunbs on death’s side of the scale
together with only one vali d aggravating circunstance. This Court
cannot assunme that the three thunmbs made no difference in the
judge’s weighing process when determning the sentence to be
i nposed. Instead, this Court nust engage in constitutional
harm ess error anal ysis.

Thi s Court adopted the United States Suprene Court’s harnl ess
error analysis for constitutional error set forth in Chapman v.
California, 386 U S. 18, 24 (1967), in State v. DiGuilio, 491
So.2d 1129, 1134-35 (Fla. 1986), and recently reaffirnmed DiGuilio
inWllianms v. State, SC03-139 (Fla. Dec. 11, 2003). This Court
expl ai ned,

The test is not a sufficiency-of-the-evidence, a
correct result, a not clearly wong, a substanti al
evidence, a nore probable than not, a clear and
convi nci ng, or even an overwhel m ng evi dence test.
Harm ess error is not a device for the appellate
court to substitute itself for thetrier-of-fact by
sinply wei ghing the evidence. The focus is on the
effect of the error on the trier-of-fact. The
question is whether there 1is a reasonable
possibility that the error affected the verdict.
The burden to show the error was harm ess nmnust
remai n on the state. |f the appellate court cannot
say beyond a reasonabl e doubt that the error did not
affect the verdict, then the error is by definition
har nt ul

ld., slip opinion at 2 (quoting Di Guilio, at 1139).
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Because the sentencing judge in this case found three
aggravating circunstances he was not permtted to find under
Ring’s interpretation of the Sixth Amendnent and gave great wei ght
to those circunmst ances, the constitutionally invalidfindings nust
have affected his decision to sentence Wnkles to death,
especially since the cold, cal cul ated, and preneditated factor is
one of the nost serious aggravating factors. See Cox v. State,
819 So.2d 705, 723 (Fla. 2002). The death sentences nust be
vacated, and this case nust be remanded for entry of life
sentences or a newpenalty trial in which Wnkles is accorded his
Sixth Amendnment right to have the jury determ ne whether the
prosecution proves the existence of aggravating circunstances

beyond a reasonabl e doubt.

| SSUE ||

APPELLANT" S RI GHT TO NOTI CE OF THE
NATURE AND CAUSE OF THE ACCUSATI ON
WAS VI OLATED BY FAI LURE TO ALLEGE
THE AGGRAVATI NG CI RCUMSTANCES | N
THE | NDI CTMENT.

W nkles was indicted for two counts of first-degree

prenmeditated nurder. The indictnment did not allege any of the
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aggravating circunstances set forthinsection 921.141(5), Florida
Statutes. [Vl 3-4] Defense counsel filed a notion to declare the
Fl ori da capital sentencing statute unconstitutional onthe ground,
inter alia, that it does not require aggravating circunstances to
be charged in the indictnment. [V2 264-72] The trial court heard
and deni ed the notion. [V3 498-501] W nkl es preserved t he deni al
of this notion for appeal [V3 532-33] when he pled guilty. [V3
517- 30]

Pursuant to section 921.141(3), Florida Statutes, the
sentenci ng judge cannot inpose a death sentence unless he finds
the existence of sufficient aggravating circunstances as
enunerated in section 921.141(5), Florida Statutes. No death
sentence can be i nposed unl ess t he sentenci ng judge finds at | east
one valid statutory aggravating ci rcunstance. Ham lton v. State,
678 So.2d 1228, 1232 (Fla. 1996); Elamv. State, 636 So.2d 1312,
1314 (Fla. 1994).

The question presented by this case is whether the
aggravating circunmstances nust be alleged in the indictnment
because the accused is entitled to notice of the nature and cause
of the accusation against him This is a pure question of |aw, so
t he standard of reviewis de novo. State v. G atzmayer, 789 So. 2d

297, 301 n.7 (Fla. 2001); Armstrong v. Harris, 773 So.2d 7, 11
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(Fl a. 2000).

This Court has rul ed that aggravating circunstances need not

be alleged in the indictnent. Blackwelder v. State, 851 So.2d
650, 654 (Fla. 2003); Porter v. Crosby, 840 So.2d 981, 986 (Fl a.
2003). This court has also ruled that the accused is not entitled
to notice of the aggravating circunstances. Kornmandy v. State,
845 So.2d 41, 54 (Fla. 2003). Appellant respectfully requests
this Court to reconsider those rulings in |ight of the foll ow ng
argument .

I n Jones v. United States, 526 U. S. 227, 243 n.6 (1999), the
United States Suprenme Court rul ed:

[Under the Due Process Clause of the Fifth
Amendnment and the notice and jury trial guarantees
of the Sixth Amendnent, any fact (other than prior
convi ction) that i ncreases the nmaxi numpenalty for a
crime nust be chargedinanindictnment, submttedto
a jury, and proven beyond a reasonabl e doubt.

I n Apprendi v. New Jersey, 530 U S. 466, 476 (2000), the
Court quoted the Jones rule and said, “The Fourteenth Anendment
commands t he same answer in this case involving a state statute.”
The Court held, “Other than the fact of a prior conviction, any
fact that increases the penalty for a crine beyond the prescribed
statutory maxi mumnust be submttedto ajury, and proved beyond a
reasonabl e doubt.” ld., at 490. In a footnote, the Court
expl ai ned,

Apprendi has not here asserted a constitutional
claim based on the om ssion of any reference to
sentence enhancenent or racial bias in the
indictnent. Herelies entirely onthe fact that the
“due process of law that the Fourteenth Amendnent
requires the States to provide to persons accused of
crime enconpasses the right to a trial by jury.
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Duncan v. Louisiana, 391 U.S. 145 . . . (1986), and
the right to have every elenent of the offense
proved beyond a reasonabl e doubt, I n re Wnshi p, 397
US 358 . . . (1970). That Amendment has not,
however, been construed to include the Fifth
Amendnent right to “presentnment or indictnment of a
Grand Jury” . . . . W thus do not address the
i ndi ct ment question separately today.
Apprendi, at 477 n.3. Thus, the Court |eft open the question of
whet her a State is required to allege a fact that woul d i ncrease
t he maxi nrum penalty for a crinme in the chargi ng docunent.

In Ring v. Arizona, 536 U S. 584, 609 (2002), the Court
applied the Apprendi rule to capital cases and held that when
aggravating circunstances are necessary for inposition of the
deat h penalty, the Sixth Anendnment requires themto be found by a
jury and not by the sentencing judge. The Court again | eft open
t he question of whether the aggravating circunmstances nust be
all eged in an indictnment:

Ring’s claimis tightly delineated: He contends

only that the Si xth Amendnent required jury findings
on the aggravating circunstances asserted agai nst

him . . . Finally, Ring does not contend that his
i ndi ctment was constitutionally defective. See
Apprendi, 530 U.S., at 477, n.3 . . . (Fourteenth
Amendnent “has not . . . been construed to include

the Fifth Amendment right to ‘present-ment or
i ndictment of a Grand jury’ ”).

Ri ng, at 597 n. 4.

Whil e the Court has nmade clear that it has not applied the
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Fifth Amendnment right to a grand jury indictnment to the States
t hrough the Fourteenth Anmendnent, the Florida Constitution
requires capital crimes to be charged in anindictnent: “No person
shall betriedfor capital crime wi thout presentment or i ndictnment
by a grand jury[.]” Art. I, 8 15(a), Fla. Const.

Mor eover, the right to be i nfornmed of the nature and cause of

t he accusation i s guaranteed by both the Sixth Arendnent and the

Fl orida Constitution: “In all crim nal prosecutions, the accused
shall enjoy theright . . . to be infornmed of the nature and cause
of the accusation[.]” U S. Const. anend. VI. “In all crimnal
prosecutions the accused shall, upon demand, be infornmed of the

nature and cause of the accusation, and shall be furni shed a copy
of the charges[.]” Art. I, 8 16(a), Fla. Const.

Furthernmore, the right to due process of | awi s guarant eed by

bot h t he Fourt eent h Amendnment and t he Fl ori da Constitution: “[N] or

shall any State deprive any person of life, |iberty, or property,
wi t hout due process of law.]” U.S. Const. anmend. XlIV. “No
person shall be deprived of life, liberty or property wi thout due
process of law.]” Art. I, 8 9, Fla. Const.

It has |long been established that “notice” is a basic
conponent of the right to due process of |aw

For nmore than a century the central neaning of
procedural due process has been clear: “Parties
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whose rights are to be affected are entitled to be
heard; and in order that they may enjoy that right
they nmust first be notified.” Baldwin v. Hale, 1
wal | . 223, 233, 17 L.Ed. 531. . . . It is equally
fundamental that the right to notice and an
opportunity to be heard “nust be granted at a
meani ngful time and in a nmeaningful mnner.”
Arnmstrong v. Manzo, 380 U.S. 545, 552[.]

Fuentes v. Shevin, 407 U.S. 67, 80 (1972).
In crimnal cases, the due process right to notice requires

notice of the specific charge:

No principle of procedural due process is nore
clearly established than that notice of the specific
charge, and a chance to be heard in a trial of the
i ssues raised by that charge, if desired, are anong
the constitutional rights of every accused in a
crimnal proceeding in all courts, state or federal.

Cole v. Arkansas, 333 U. S. 196, 201 (1948). To conply with the
requi rements of due process, notice “nust be given sufficientlyin
advance of scheduled court proceedings so that reasonable

opportunity to prepare will be afforded, and it nust ‘set forth
the alleged m sconduct with particularity.’” Application of
Gault, 387 U.S. 1, 33 (1967). “It is the ‘law of the land’ that
no man's life, liberty or property be forfeited as puni shnent
until there has been a charge fairly made and fairly tried in a
public tribunal.” Inre Aiver, 333 U S. 257, 278 (1948).

More recently, the Court has recognized that the Sixth
Amendnent right “to be informed of the nature and cause of the
accusation” is part of the due process of |aw guaranteed by the
Fourteenth Amendnent. Faretta v. California, 422 U S. 806, 818
(1975); Herring v. New York, 422 U.S. 853, 856-57 (1975). This is
aright to “notice” which is “now consi dered fundanmental to the
fair adm nistration of American justice[.]” Faretta, at 818.

One of the four aggravating circunmstances found by the
sentencing judge in this case was that W nkles was previously
convicted of a capital felony and violent felonies. [V2 379-80]
While the United States Suprene Court nade an exception allow ng
the judge, rather than the jury, to find the existence of prior
convictions in Jones, Apprendi, and Ring, there is no | ogical
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reason t o excl ude a pri or convicti on aggravating circunstance from
the notice requi rement of the Sixth and Fourteenth Arendnments and
t he rel evant provisions of the Florida Constitution. Regardless
of whether the judge or jury has the responsibility of finding an
aggravating circunstance in a capital case, the accused has the
right to notice of all of the specific aggravating circunstances
agai nst whi ch he nust defend during the course of the proceedi ngs.
VWhen no aggravating circunstances are alleged in an indictnent,
t he accused has not been given the constitutionally required
notice that heis facing the possibility that a death sentence nmay
be inmposed if he is convicted, nor of the specific alleged
ci rcunst ances upon which the death sentence woul d be based.

The Si xt h and Fourt eent h Amendnents and Articlel, sections 9
and 16(a), Florida Constitution guarantee Wnkles’ right to
specific and particul arized notice of the nature and cause of the
accusati on against him before he may be deprived of his life.
Al so, Articlel, section 15(a), Florida Constitutionrequires that
capital crimes nust be charged in indictments returned by grand
juries. Therefore, Wnkles had the right to have the aggravati ng
circunst ances necessary for inposition of the death penalty
charged in the indictnment. Because no aggravating circunstances
were alleged in the indictnent, the judge erred by denying his
motion to declare the death penalty procedure unconstitutional.
Deni al of this notion and the subsequent inposition of the death
sentence violated Wnkles’” constitutional rights.

The unconstitutional inposition of the death sentenceinthis
case was not harm ess error. Because the State viol ated W nkl es’
constitutional right to notice of the specific aggravating
circumstances he had to defend against by failing to have the
grand jury allege them in the indictment, there were no
aggravating circunstances that the judge could constitutionally
consider and find in his sentencing order. In the absence of any
valid findings of aggravating circunstances, the only sentence
that could legally be inposed was life. Hamlton v. State, 678
So. 2d at 1232; Elamv. State, 636 So.2d at 1314. Thus, the grand
jury’s failure to allege aggravating circunmstances in the
indictnent, and the judge’s error in denying defense counsel’s
motion to declare the death sentence procedure unconstitutional
necessarily affected the constitutional validity of the death
sentence. See State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986)
(error is harmess only if reviewing court finds beyond a
reasonabl e doubt that the error did not affect or contribute to
the result).

Even if this Court rejects appellant’s argument that the
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prior conviction of a capital felony and other violent fel onies
aggravating circunstance nust be alleged in the indictnment, a
valid finding of that aggravator would not render the invalid
findi ngs of the other three aggravating circunstances harm ess for
t he sanme reasons explainedinlssuel, supra. The death sentences
nmust be vacated, and this case nust be remanded for entry of life
sentences, or for further proceedings in which Wnklesis accorded
his right to notice of the nature and cause of the accusations
agai nst him

CONCLUSI ON
Appel | ant respectfully requests this Court to vacate the
deat h sentences and remand this case for the inposition of life
sentences, or for a newpenalty trial beforeajury with specific
noti ce of the all eged aggravating circunstances and jury fi ndi ngs
of whet her the aggravati ng circunstances have been proven beyond a
reasonabl e doubt .
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