I N THE SUPREME COURT OF FLORI DA

CASE NO. SC04-100

I N RE: AMENDMENTS TO FLORI DA
RULES OF CRI M NAL PROCEDURE

/

ATTORNEY GENERAL’ S COMVENTS TO PROPOSED AMENDMENTS
TO FLORI DA RULES OF CRI M NAL PROCEDURE

COVES NOW the State of Florida, O fice of the Attorney
CGeneral, by and through undersigned counsel and files its
comments to the proposed Rule 3.575 and the proposed anendnent
to Rule 3.710 as submtted by the Two Year Cycle Report of the

Florida Bar Crim nal Procedure Rules Commttee, and would show

PROPOSED RULE 3.575, MOTION TO | NTERVI EW JUROR

1. The Florida Bar Crimnal Procedure Rules Comm ttee has
proposed a new rule of procedure to govern post-trial requests
for juror interviews in crimnal cases. The Attorney General
offers the following comments with regard to proposed Rule

3.575.



2. The proposed Rule, as witten, adopts the current rule
provided for civil cases in Florida Rules of Civil Procedure,
Rule 1.431(h). However, Rule 1.431(h) does not accurately
reflect the law in this area. As noted by the court in Wnter

Haven v. Allen, 589 So. 2d 968, 969 (Fla. 2d DCA 1991), the

decision in Baptist Hospital of Mam ., Inc.. v. Mier, 579 So.

2d 97, 100 (Fla. 1991), “effectively anended” the civil rule by
requiring any nmotion for juror interviews to be supported by
sworn allegations which, if true, would require the court to
order a newtrial. Neither the current rule of civil procedure
nor the proposed Rule 3.575 require sworn all egations to support
a party’'s nmotion for juror interviews, but under Baptist
Hospital this requirement should be included. The rule should
expressly incorporate all of the requirements noted in Baptist
Hospital, i.e., sworn affidavits identifying overt acts of
m sconduct that do not inhere in the verdict and which, if true,

require the court to order a newtrial. See Johnson v. State,

804 So. 2d 1218, 1225 (Fla. 2001) (noting standard from Bapti st
Hospital).

3. Additionally, the rule should expressly provide that
it is the exclusive vehicle for perm ssion to contact jurors,
and that no contact can be attenpted w thout prior court

approval . The inmpetus for this Rule, according to the Rules



Committee, was the decision of the Second District Court of

Appeal in Defrancisco v. State, 830 So. 2d 131 (Fla. 2d DCA

2002) . In Defrancisco, the court relied on the standard

codified in the Florida Rules Regulating the Florida Bar, which
permts juror interviews upon notice to the court if an attorney
bel i eves the verdict may be subject to |egal challenge. This
standard is obviously nmuch | ower than the standard this Court

adopted in Baptist Hospital, and the | anguage in any Rule 3.575

should not be in the perm ssive as currently proposed (“Any
party who has reason to believe that the verdict may be subject
to legal challenge may nove the court...”); it should not
suggest that the attorney has the option of proceedi ng under the

more |lenient rules of professional conduct. See Arbelaez v.

State, 775 So. 2d 909 (Fla. 2000) (rejecting attenmpt to use
prof essi onal rule as postconviction fishing expedition).!?
4. Finally, proposed Rule 3.575, as witten, provides that

such motion nust be filed within ten days of rendition of the

The |l ack of success in Arbal aez has not di ssuaded capital
post convi ction attorneys from seeking juror interviews pursuant
to the current rules of professional conduct, attenmpting to
avoi d the higher standard set forth in relevant case |aw. See
Johnson v. State, 804 So. 2d 1218, 1225 (Fla. 2001); State v.
Gary Whitton, First Circuit Case No. 90-429CCA (copy of notion

attached as Ex. 1). It is routinely included as a request for
relief in capital postconviction notions. This practice should
be discouraged, if not expressly prohibited, by any rule
adopt ed.



verdi ct, “unl ess good cause is shown for the failure to nake the
notion within that time.” The State is concerned with the
i kely abuse of this rule in postconviction proceedi ngs.?

5. In Marshall v. State, 854 So. 2d 1235 (Fla. 2003), this

Court renmanded a defendant’s claim of juror m sconduct for a
limted evidentiary hearing, upon finding that a sworn affidavit
descri bed overt acts of juror m sconduct which did not, as the
trial judge had found, inhere in the verdict.?3 The Court
recognized the need to strike a delicate balance between
i nportant conpeting i nterests when postconviction all egati ons of
juror m sconduct are presented. The current proposed rule, as
witten, greatly reduces the showing necessary to obtain

postconviction juror interviews from the standard applied in

2Under current rules, in a capital case, a defendant could
allege in a postconviction motion that his trial counsel was
ineffective in failing to secure access to jurors, and woul d be
entitled to an evidentiary hearing on this issue by asserting a
factual dispute. See Fla. R Crim P. 3.851(f)(5). Counsel may
then attenpt to circumvent the threshol d requirenments of Bapti st
Hospital and proposed Rule 3.575, and seek to interview jurors
as a “discovery tool” in order to identify any prejudice to
support the claimof ineffective assistance of counsel.

SAl t hough this Court only remanded the Marshall case due to
sworn allegations of juror msconduct from an attorney’s
affidavit, the defendant in that case had al so presented sworn
affidavits from jurors, denonstrating t hat capi t al
postconvicti on defense attorneys can and do contact jurors
i ndependently, wi thout any notice to the court or the State.
This practice is not authorized by this Court’s rules and should
not be permtted.



Marshall, to the detriment of +the state’'s interests in
preserving the finality of judgnents and protecting the sanctity
of the jury deliberations.

6. In order to respect the balance of interests addressed
in Marshall, any rul e should expressly prohibit the filing of a
motion to interview juror after a defendant’s conviction and
sentence have been finalized on appeal, with the recognition
that a postconviction claim of juror msconduct should be
governed by the current rules of procedure governing discovery
and litigation of postconviction issues. |If newly discovered
evi dence supports a clai mof juror m sconduct so fundanental and
prejudicial as to vitiate the entire proceedi ngs, any wi tness
claimng to have information regarding an identified juror can
be presented as a court witness at an evidentiary hearing. This
l[imtation would prevent the potential abuse of this notion as
a fishing expedition, preserve the sanctity of juror
del i berations, protect the juror from unnecessary harassnent,
and respect the finality of judgnents while balancing a
defendant’ s right to litigate any reasonably serious allegations

of juror m sconduct.?

‘See Cave v. State, 476 So. 2d 180, 187 (Fla. 1985), noting
that “[t]he privacy and sanctity of jury deliberations are
critical to the right of a jury trial,” and quoting Cumm ngs V.
Sine, 404 So. 2d 147, 148 (Fla. 2d DCA 1981) (“Where the record
does not reveal any m sconduct or irregularity on the part of

5



RULE 3. 710, PRESENTENCE REPORT

1. The State’'s comments with regard to the proposed
amendnent to Rule 3.710, seeking to incorporate this Court’s

decision in Mihammd v. State, 782 So. 2d 343 (Fla. 2001),

relate to the requirenment that the report be conprehensive and
“should include information such as previous nental health
problems (including hospitalizations), school records, and
rel evant famly background.”

2. This provision requires the disclosure of personal
i nformati on about the defendant which is confidential under
state and federal |aw. The rel ease of personal records such as
school and nedi cal records wi thout the consent of the defendant
i nplicates privacy protections provided by state and federa
statutory and even constitutional provisions. See 20 U S.C. 8§
1232g(b) (1) (Famly Education Rights and Privacy Act [the

Buckl ey Anmendnent]); Gonzaga University v. Doe, 536 U. S. 273

(2002); VWhalen v. Roe, 429 U. S. 589 (1977).

3. Inlight of the reasonable |ikelihood that a def endant

desiring to waive the right to present mtigation evidence may

any juror, the case was fairly and inpartially tried and each
juror is polled and announces the verdict to be his or hers, it
is inproper to allow jurors to be interviewed”).



not consent to the release of relevant personal records, the
| anguage in the proposed anmendnent to Rule 3.710 should not
suggest that a PSI which does not include these records is
i nadequate.® The State recomends clarifying that such records
“should” be included in the presentence report, “where
reasonably available,” in order to insure conpliance with state
and federal |aw.

4. Additionally, this Court my wsh to take this

opportunity to reconsider the propriety of requiring a

presentence investigation in all capital cases. See Nelson v.
State, 748 So. 2d 237, 246 (Fla. 1999) (Pariente, J., concurring

specially); In re Florida Rules of Crimnal Procedure, Rule

3.710, 362 So. 2d 655 (Fla. 1978).

Respectfully subnmitted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

CAROLYN M SNURKOWSKI
Asst. Deputy Attorney General
Fl orida Bar No. 158541

OFFI CE OF THE ATTORNEY GENERAL
The Capit ol

The proposed committee note i s even stronger, stating that
the PSI “nust” include those matters specifically listed in
Muhammad.



Tal | ahassee, FL 32399-1050
(850) 414-3300 - phone
(850) 487-0997 - facsimle

Certificate of Service

| HEREBY CERTIFY that a true and correct copy of the

foregoi ng has been furnished by U S. Mai
parties on this ——— day of April, 2004:

John F. Harkness, Jr.

Executive Director, The Florida Bar
650 Apal achee Par kway

Tal | ahassee, FL 32302-2300

Hon. O in WIson Shinhol ser
Chair, Florida Bar Crimnal Rules Conmittee
P. O Box 9000, Drawer J118
Bartow, Florida, 33831-9000

to the below |isted

CAROLYN M

SNURKOWSKI

Asst. Deputy Attorney General



