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STATEMENT OF THE CASE AND FACTS

The state accepts the petitioner’s statenent of the case and
facts as substantially accurate, but supplements with the
foll owing:

The petitioner’s appeal to the Second District Court of
Appeal was from the sunmary denial of his notion to correct
illegal sen-tence filed under Florida Rule of Crim nal Procedure
3.800(a). The state becane involved in the appeal when the
Second District ordered the state to address the issues raised
on appeal from the denial of the notion to correct illegal
sentence on June 2, 2003:

Appellee is directed pursuant to Florida
Rul e of Appellate Procedure 9.141(b)(2)(C)
to serve a response within 30 days of this
order ad-dressing all the issues raised by
the appel-lant in his nmotion to correct

sentence filed inthe circuit court Decenber
23, 2002. Ap-pellee in its response shal

specifically ad-dress, in regards to a
habi t ual fel ony of f en- der sent enci ng
pur suant to section 775. 084, Fl ori da
St at ut es (1995), whet her under t he

requi rement contained in section 775.084(5)
of separate sentencings, a crimnal history
of the initial placing of a person on either
probation or community control wth an
adj udi -cation of guilt for a fel ony offense,

years later after revocation of that
supervi sion re-inposing either probation or
community con-trol, and, after the second
revocati on of t hat supervi si on, t he

i mposition of a prison sen-tence at the sane
time as the inposition of prison sentences
for the crim nal offenses being habitualized
qualifies as a sequential prior felony
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offense in relation to the crimnal offense
bei ng habi t ual i zed. Si nce section
775.084(5) was not enacted until 1993, this
court in Schneider v. State, 788 So. 2d 1073
(Fla. 2d DCA 2001), was not faced with the
i ssue of sequential prior offenses. Ap-
pell ee shall also address what the renmedy
shoul d be if appellant does not qualify as a
habi tual offender. (enphasis in original)

The state served its response to the Second District’s order
July 15, 2003. The state responded to simlar orders in
Bl akesl ee v. State, Case No. 2D03-1320 and McCall v. State, Case
No. 2D03-1225.
Bl akesl ee was affirnmed, per curiam Novenber 21, 2003. See
Bl akes-lee v. State, 869 So. 2d 549 (Fla. 2d DCA 2003).

In McCall, the Second District filed its witten opinion

certifying conflict wth Richardson v. State, 884 So. 2d 950
(Fla. 4t" DCA 2003), rehearing granted, 29 Fla. L. Wekly D215,

2004 Fla. App. LEXIS 192 (Jan. 14, 2004) on Decenber 3, 2003.
See McCall v. State, 862 So. 2d 807 (Fla. 2d DCA 2003).' On
Decenmber 17, 2003 the Second District filed its opinion in the
i nstant case. The opinion states:

In 1992, in trial court case nunmber 91-

20507, Teal was adjudicated guilty of

robbery and placed on two years of conmunity
control fol-lowed by two years probation.

IOn Septenber 13, 2004 the Court stayed the proceedings in
McCal |, Case No. SC04-136, pending the disposition in the
instant case and State v. Richardson, Case No. SC04-174.

2



He later pleaded guilty to a violation of
probati on and was sentenced to thirty nonths
in prison. After he filed a petition for
reconsi deration of sentence, Teal's sentence
was vacated and he was again placed on two
years of community control followed by two
years of probation. He | ater violated his
community control and was sentenced to 5.5
years of inprisonment.

In the present case, in January 1997 Teal
was sentenced as a habitual felony offender
to 22.5 years in prison consecutive to his
sen-tence of 5.5 years in case nunber 91-
20507. Teal subsequently filed a nmotion to
correct illegal sentence alleging that he
| acked the necessary predicate offenses for
t he habitual felony offender sentence. The
state relied on Teal’'s 1992 conviction in
case nunmber 91-20507, together with a 1991
conviction for Kkidnapping, as the two
predi cate convictions for habitualization.

In his nmotion, Teal claimed that it was
i nproper to use the conviction in case
nunber 91-20507 as a predicate conviction
because the trial court originally placed

hi mon community control. He contended that
pl acenment on community control was not a
sentence; instead, he asserted that he

received a sentence in case number 91-20507
only after the trial court found himguilty
of wviolating his community control and
i nposed a sentence of 5.5 years in prison.
Teal further argued that because his prison
sentence in case nunber 91-20507 was i nposed
on the same day that he was convicted and
habitualized in the present case, the
conviction in case nunber 91-20507 was not a
pr oper predi cate for habi t ual i zati on
pursuant to section 775.084(5), Florida
Statutes (2002). W disagree.

As this court stated in McCall v. State, No.
2D03- 1225, 862 So. 2d 807, 2003 Fla. App.



LEXIS 18328 (Fla. 2d DCA Dec. 3, 2003),
“when it enacted the habitual felony
of fender statute, the |legislature intended
t hat once a defendant had tw ce been
convi ct ed Wt h sanctions t he third
convi ction would be enhanced. W find that
a sentence, as referred to in section

775. 084, i ncl uded t he sanction of
probation.” We conclude that the sane
anal ysis applies to a sanction of community
control, and t herefore, Teal ' s 1992
conviction and pl acenent on conmmunity
contr ol in case number 91-20507 could

properly serve as a predicate conviction for
habi tual i zation in the present case.

Accordingly, we affirm the order of the
trial court and, as we did in MCall,
certify con-flict with Richardson v. State,

2003 Fla. App. LEXIS 11055, 28 Fla. L.
Weekly D 1716 (Fla. 4" DCA July 23, 2003).

Teal, 862 So. 2d at 872-873. The petitioner noved to invoke the
Court’s discretionary jurisdiction and on Septenber 13, 2004 t he
Court appointed counsel for the petitioner and set a briefing
schedule for briefing on the merits while postponing its

deci sion on jurisdiction.



SUMVARY OF THE ARGUNMENT

The | egi sl ative intent for purposes of the habitual offender
statute is to give priority to the prosecution and i ncarceration
of repeat felony offenders. |In anmending the habitual offender
statute after this Court’s decision in State v. Barnes, infra,
(Barnes 11) that the statute did not require sequenti al
convictions and sen-tences, the legislature intended to carry
out the legal justifi-cation for a habitual offender sentence:
t he phil osophy that an in-dividual who has been convicted of one
of fense and who, with know -edge of that convi ction
subsequently comm ts another offense, has rejected his or her
opportunity to reform and should be sentenced as a habitual
of f ender.

Areasonabl e interpretation of the sequential conviction and
sentencing requirenent |l eads to the conclusion that placing an
of fender on community control or probation with an adjudication
of guilt qualifies as a separate sentence. Probation in the
context of the habitual offender statute is a test. It gives
the offender the opportunity to rehabilitate. The purpose and
intent of the habitual offender statute is fulfilled — the
def endant has been given the opportunity to reform and has
rejected that opportunity. Therefore, a sentence of conmunity

control or probation qualify as a separate sentence for purposes



of the “sequential conviction” requirenent.



ARGUVMENT

THE PLACI NG OF A DEFENDANT ON COMMUNI TY CON-

TROL OR PROBATION W TH AN ADJUDI CATI ON OF
GUI LT AND THE LATER REVOCATI ON OF COVMUNI TY
CONTROL OR PROBATION AND RESENTENCING A
DEFEN- DANT WHI LE AT THE SAME TI ME | MPOSI NG
AN EN- HANCED HABI TUALI ZED SENTENCE FOR A NEW
SUB- STANTI VE OFFENSE SATI SFI ES THE
SEQUENTI AL CON- VI CTI ON REQUI REMENT OF THE
HABI TUAL OFFENDER  STATUTE S| NCE THE
LEG SLATI VE | NTENT WAS THAT ONCE A DEFENDANT
HAS BEEN TW CE CONVI CTED W TH SANCTI ONS, THE
THI RD CONVI CTI ON COULD BE EN- HANCED.

The instant case addresses the sequential sentencing
require-ment of section 775.084 (5), Florida Statutes (1995),
specifically, whether a sentence of probation or community
control, a subsequent revocation and reinposition of comunity
control, and the i nposing of a prison sentence for the violation
of probation or community control at the same time as the
of fense being habitualized satis-fies the sequential sentencing
requirenment. The state asserts that, based upon |egislative
intent as well as |legislative history, such a scenari o does neet

t he sequential conviction requirenent.

1. Principles of Statutory Construction

The first rule of statutory interpretationis “when the | an-
guage of the statute is clear and unanbi guous and conveys a
clear and definite neaning, there is no occasion for resorting

to the rules of statutory construction; the statute nust be



given its plain and obvi ous meaning.” Streeter v. State, 509
So. 2d 268, 271 (Fla. 1987) (quoting A. R Douglass, Inc., V.
McRai ney, 102 Fla. 1141, 1144, 137 So. 157, 159 (Fla. 1931).
Inquiry into |l egislative intent may begin only when a statute is
ambi guous on its face. State v. Egan, 287 So. 2d 1, 4 (Fl a.
1973). |If a statute is even slightly anbi guous, an exam nati on
of legislative history and statutory construction principles is
necessary. Streeter, 509 So. 2d at 271

In determ ning |legislative intent, the court nust consider
the act as a whole, the evil to be corrected, the |anguage of
the act, including its title, history of enactnent, and state of
| aw al ready i n existence bearing on the subject. State v. Webb,
398 So. 2d 820, 824 (Fla. 1981). The anbiguity in section
775.084 (5) stenms fromthe | anguage:

In order to be counted as a prior felony for
pur poses of sentencing under this section,

the felony nust have resulted in a
conviction sen-tenced separately prior to
t he current of -fense and sent enced

separately from any other felony conviction
that is to be counted as a prior felony.
(e.s.)

While the statute provides that the placing of a person on
proba-tion w thout an adjudication of guilt may be treated as a

prior conviction if the subsequent offense for which the

defendant is to be sentenced was commtted during such



probati onary period, it |eaves open the question whether the
pl aci ng of a person on commnunity control/probation qualifies as
a “sentence” for pur poses of the separate sentencings
requirenment.

I n denying the notionto correct illegal sentence, the trial
court did not directly focus on the question raised by the
Second District’s order. The state will proceed to address the
predominant conflict issue.

2. Pur pose and I ntent of Sequential Conviction
Requi r enent

To determ ne whether the legislature intended that an
initial disposition or sentence of probation was intended to be
a “sen-tence” for purposes of the requirement of separate
sentencings first requires a finding of legislative intent.
That intent is expressed by section 775.0841, Florida Statutes
(1995):

The Legi slature finds a substantial and dis-
proportionate nunmber of serious crines are
commtted in Florida by a relatively small
nunmber of repeat and violent felony offen-
ders, commonly known as career crimnals.
The Legislature further finds that priority
should be given to the investigation
apprehension, and prosecution of career
crimnals in the use of |aw enforcenent
resources and to the incar-ceration of
career crimnals in the use of available
prison space. The Legislature intends to
initiate and support increased ef-forts by
state and |ocal |aw enforcenment agen-cies
and state attorneys’ offices to investi-



gat e, apprehend, and prosecute career crim-

nals and to incarcerate them for extended

terms; and, in the case of violent career

crimnals, such extended terms must include

subst anti al m ni num mandatory terns of

i mpri-sonnent.
See also Fla. Stat. s. 775.0843 (1995) (policies to be adopted
for career crimnal cases). Thus, the legislative intent is to
give priority to the prosecution and incarceration of repeat
felony of-fenders. See Hale v. State, 630 So. 2d 521, 524 (Fl a.
1993) (legislative intent to provide for the incarceration of
repeat offenders for |onger periods of tinme); Eutsey v. State,
383 So. 2d 219, 223 (Fla. 1980) (purpose of habitual offender
act to allow enhanced penalties for defendants who neet
obj ective guidelines indicating recidivisnm.

The legislative intent in adding section 775.084(5) was to

re-turn the habitual offender statute to its pre-State V.

Barnes, 595 So. 2d 22 (Fla. 1992) (Barnes I1) status which

requi red not only sequential convictions but sequential offenses

as well. Rhodes v. State, 704 So. 2d 1080, 1083 (Fla. 1st DCA
1997). This pre-Barnes status was discussed by the First
District in Barnes v. State, 576 So. 2d 758 (Fla. 1st DCA 1991)
(en banc) (Barnes I). In Barnes I, the two predicate felonies

were conm tted days apart in Septenber, 1997. Al t hough they

were charged separately, the defendant, Barnes, pled guilty or

10



nolo contendere to both offenses on the same day, and was
subsequently sentenced for both felonies at the sane sentencing

hearing. 1d. at 759.

The trial court sided with the state because the 1988
version of the habitual offender statute made no nmention of
sequential con-victions. On appeal, the First District noted
t hat counsel had thoroughly briefed the issue, covering forty
years  of Florida’s ex-perience wth habitual of f ender
pr ovi si ons. The appell ant in arguing that sequenti al
convictions were required stated the rule requiring sequenti al
convi ctions:

It is the established |aw of this state, as
wel | as the overwhel mi ng wei ght of authority
t hroughout the country, that, when the
statute requires two or nore convictions as
a prere-quisite to an enhanced sentence on a
present case, the defendant nmust have
commtted the second offense subsequent to
his conviction on the first offense. Two or
nore prior convic-tions rendered on the sane
day are, therefore, treated as one offense
for purposes of such a provision in a
habi tual crim nal statute.

Barnes |, 576 So. 2d at 759 (quoting Shead v. State, 367 So. 2d
264 (Fl a. 3d DCA 1979). This “sequenti al convi ction
requi renment” mnakes it necessary that each of the prior offenses
be separated by a conviction. This requirenment, which the

def endant argued was not prem sed upon the precise |anguage of

11



a specific habitual offender provision, “contenplated that an
opportunity for reformation ... be given after each conviction.”

Barnes |, 576 So. 2d at 759. The appellant argued that the

sequential conviction requirenment had been applied throughout
the history of the habitual offender stat-ute, including the
1988 version of the statute. 1Id.

After extensive analysis of the sequential conviction re-
quirenment in earlier versions of the habitual offender statute,
and upon recognizing that the 1988 version of the habitua
of fender statute did not on its face require sequenti al
convi ctions such that the defendant woul d qualify as a habitual

of fender under the 1988 statute, the Barnes | court stated:

Up until the 1988 anendnents, the purpose
be- hi nd Fl orida’s habi t ual of f ender
provi sion had been to protect society from
those crimnals who persistedin crinme after
havi ng been given opportunities to reform
As not ed previously, t he sequenti al
conviction requirenent Is a nmeans of
insuring that defendants have the chance to
reform prior to being treated as habitua

of f enders. This was true when the
requi rement had a basis in the |anguage of
t he habi tual offender provision, see Joyner

supra, and continued to be true long after
the old two-tiered provision was discarded,

see Shead, supra. Al t hough the 1988
anmendnment s brought a change in the |anguage
which seened to leave Ilittle room for

sequential convic-tions, the anmendnments do
not appear to have brought a corresponding
change in the purpose of the statute. There
is no indication that in anending section

12



775.084 the | egislature sought to alter the
pur pose behind the ha-bitual of f ender
provision or to excise the sequential
conviction requirenent that had | ong been a
part of the |aw. Had the 1egislature
i ntended to overturn | ong-standi ng precedent
and the construction the courts had pl aced
on the statute, then it was obliged to use
unm st akabl e | anguage to achi eve its
obj ecti ve. See State ex rel. Housing
Aut hor-ity of Plant City v. Kirk, 231 So. 2d
522, 524 (Fla. 1970); Anerican Motors Corp.
v. Abrahantes, 474 So. 2d 271, 274 (Fla. 3d
DCA 1985). Not only did the legislature
fail to use unnm stakabl e | anguage, but it is
doubtful that any change in the sequenti al
conviction requirenent was intended or
cont enpl at ed. Havi ng exam ned the staff
anal yses for the Senate and House Committee
on Crimnal Justice, we find no indication
of a shift in legislative intent, nor is
there a suggestion that the change in
| anguage was directed at the sequenti al
conviction requirenment. See Senate Staff
Analysis, S. Bill 307, June 1, 1988, p. 2;
House of Representatives Commttee on
Crimnal Justice, Staff Analysis, H Bill
1710, May 20, 1988, pp. 1-2. (e.s.)

Barnes I, 576 So. 2d at 761-62. Thus, the Barnes | court held
that despite the fact sequential convictions were not required
by the plain Ianguage of section 775.084(1)(a)l, Florida
Statutes (Supp. 1988), the requirenent was necessary to carry
out the purpose and intent of the habitual offender statute.
ld. at 762.

Of course, the First District certified the question which

the supreme court in Barnes Il answered in the negative, i.e.,

13



the statute did not require sequential convictions. In response
to Barnes I1I, the legislature anmended the habitual offender
statute in chapter 93-406 s. 2, Laws of Florida? to nmake it
clear that sequential convictions are necessary. As the
| egi sl ative history states:

I n February 1992, the Florida Suprene Court
ruled in State v. Barnes, 595 So. 2d 22
(Fla. 1992), that in order to qualify as a
habi tual felony offender, the statutory
requi renent of two prior felony convictions
may arise from a single prior sentencing
event. For exanple, an offender who was
previously convicted of two counts of
purchasi ng cocaine at a single sentencing
event would now be eligible for sentencing
as a habitual offender. Prior to the Barnes
deci sion, the habitual offender statute had
been interpreted to require se-quentially
separate convictions, at separate sentencing
events.

H R Comnm on Crim Justice, SB 26-B, June 18, 1993, Final Bil

Anal ysis, p. 6. The staff analysis recognized that the Barnes
Il court had recomended the | egislature reexam ne the |anguage
of the statute in view of its construction of the statute
according to its plain neaning. The Barnes Il court had
recommended “[t] he sequen-tial conviction requirenent provides
a basic, underlying reasonable justification for the inposition

of the habitual sentence ...” |d. at 24.

The effective date of the amendnent was June 17, 1993.
Ford v. State, 652 So. 2d 1236, 1237 (Fla. 1st DCA 1995).

14



It reasonably appears the | egislature enacted the specific
| anguage of section 775.084(5) as a response to the specific
facts of Barnes | and Il. That is, the defendant pled to both
predicate offenses on the sane day, and was subsequently
sentenced for both felonies at one sentencing hearing. It seens
clear the legislative intent in anending the habitual offender
statute after Barnes Il was to carry out the legal justification
for the inposition of a habitual offender sentence: the
phi | osophy that an individual who has been convicted of one
of f ense and who, with know edge of that conviction, subsequently
comm ts another offense, has rejected his or her opportunity to
reform and should be sentenced as a habitual offender. Bar nes
1, 595 So. 2d at 24.

In other words, “the purpose of the habitual offender
sanction was to protect society from those crimnals who
persisted in crime after having been given opportunities to
reform ... The sequential conviction requirenment is a nmeans of
insuring that defendants have the chance to reform?” | d.
(quoting Barnes 1)

3. Adjudication of Prior Felony and Probation/
Community Control Qualifies as Sequenti al
Convi cti on.

A logical interpretation of the habitual offender statute’s

sequential conviction requirenment |eads to the concl usion that

15



the placing of a defendant on community control or probation
with an adjudication of guilt qualifies as a separate sentence.
As defined by Black’'s Law Dictionary 1202 (6'" ed. 1990)
probation is a sentence releasing the defendant into the
community under the su- pervision of a probation officer.
Larson v. State, 572 So. 2d 1368, 1370 (Fla. 1991). Moreover,
in Poore v. State, 531 So. 2d 161, 164 (Fla. 1988) this Court
classified probation as one of “five basic sentencing
alternatives in Florida.” 1I1n Bolyea v. State, 508 So. 2d 457,
459 (2d DCA 1987), approved, 520 So. 2d 562 (Fla. 1988) this
Court held that a probationer, whether or not incarcerated as a
condition of probation, is “in custody” for purposes of seeking
post-conviction relief.

Therefore, a defendant who has been adjudicated guilty of
a felony and placed on community control or probation is
sentenced separately for purposes of the sequential sentencing
requi rement of section 775.084 (5).% The placing of a defendant
on probation is atest. It gives a defendant an opportunity to

rehabilitate. Lan-deverde v. State, 769 So. 2d 457, 462 (Fla.

3Cf. Montgonery v. State, 821 So. 2d 464 (Fla. 4th DCA
2002), review granted, 837 So. 2d 410 (Fla. 2003) (court’s
anal ysis of meaning of “conviction” as defined by guidelines
consistent with legislative intent to punish of fenders who
denonstrate an in-ability to conply with |l ess restrictive
penal ti es previously inmposed).

16



4th DCA 2000). The sanme logic that allows any sentence which
could originally have been inposed on violation of probation,
i.e., subsequent conduct denonstrating an absence of amenability
to reform State v. Payne, 404 So. 2d 1055, 1057 (Fla. 1981),
shoul d all ow a habi tual offender sentence when the revocati on of
probati on and the new subsequent <convictions as predicate
of fenses are sentenced at the same time or when the revocation
is sentenced together with the new offense being subjected to
habi t ual of fender status.

The purpose and intent of the habitual offender statute is
fulfilled — the defendant has been given the opportunity to
reform and has rejected that opportunity.* After all, “[t]he
power to avoid serving any additional time or being subjected to
an in-creased sentence was entirely within the control of the

defendant ...,” WIllianms v. Wainwight, 493 F. Supp. 153, 154

“To interpret the sequential sentencing requirenment other-
wi se would | ead to an unreasonabl e conclusion or to a purpose
not intended by the legislature. See Wllianms v. State, 492
So. 2d 1051 (Fla. 1986), overrul ed, other grounds, 719 So. 2d
882 (Fla. 1998); Holly v. Auld, 450 So. 2d 217 (Fla. 1984);
Johnson v. Presbyterian Hones of Synod of Florida, Inc., 239

So. 2d 256 (Fla. 1970). |If the intended purpose of section
775.084 (2) was to prevent recipients of withheld adjudication
fromutilizing the benefit if they conmt subsequent offenses

whi | e under any form of governnent supervision, see Overstreet
v. State, 629 So. 2d 125, 126 (Fla. 1993) (MDonal d, J.

di ssenting), then community control/probation should not
result in a windfall when a defen-dant continues in crimnal
activity.

17



(S.D. Fla. 1980), aff’d, 650 F. 2d 58 (5" Cir. 1981), and the

state is not acting arbitrarily in seeking habitual offender
treatment on a defendant’s third felony conviction. Since the
primary focus i s on sequential convictions, Barnes |, a previous
prior conviction and a “sentence” of probation or community
control can count as pred-icates for purposes of the habitua
of fender statute.

The state submits the Fourth District’s analysis in
Ri chardson ignores the history and legislative intent as
concerns habitual offender sentencing. In the context of
habi tual of fender proceed-ings, community control or probation
are a separate sentence. The offender has been given an
opportunity to reform if the offender offends society by
commtting further crines, it is fitting that community control
or probationary sentences be used to enhance the sentence for a
third or greater substantive crinme such that society may be
protected from further, perhaps |larger, transgressions.

The Honorable Court should approve the Second District’s

deci sion; the Fourth District’s Ri chardson deci sion is erroneous

and shoul d not be approved.
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CONCLUSI ON

A sentence of community control or probation with an adj udi -

cation of guilt does satisfy the sequential sentencing

requi rement of the habitual

of fender statute; conmmunity contro

or probation in the context of habitual offender sentencing are

a “sentence” in the sense the offender has been granted the

opportunity to reform
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