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STATEMENT OF THE CASE AND FACTS

On December 12, 2005 the Court entered its order stating
that it continues to postpone its decision on jurisdiction, but,
sua sponte, ordered supplenental briefing limted solely to the

impact, if any, of the Court’s recent decision in State v.
Ri chardson, 915 So. 2d 86 (Fla. 2005)1. The petitioner:s

suppl enmental initial brief was served January 16, 2006. On
January 20, 2006 the Court accepted the petitioner:zs brief as

timely fil ed.

130 Fla. L. Weekly S616 (Fla. 2005), 2005 Fla. LEXIS
1775.



SUMVARY OF THE ARGUVMENT

The Court should decline to exercise jurisdiction in the in-

stant case. The Court:s recent decision in State v. R chardson,
infra, has resolved the question whether the sanction of

probation is a Asentence@ for purposes of the habitual offender

statute. The definition of sentence approved in R chardson al so

enconpasses the sanction of community control in the instant

case. In MCall v. State, infra, the Court recently issued an
order vacating its stay order, declining to exercise
jurisdiction, and denying discre-tionary review The Court

should also decline to exercise juris-diction in the instant
case. There is no |longer conflict between the district courts

of appeal .






ARGUNMENT
THE COURT SHOULD DECLI NE TO EXERCI SE JURI S-
DI CTION I N THE | NSTANT CASE SI NCE THE RECENT
DECI SI ON | N RI CHARDSON SETTLED THE | SSUE AND
THERE |S NO LONGER A DI RECT AND EXPRESS
CONFLI CT.

The instant case addresses the sequential conviction
require-ment of section 775.084 (5), Florida Statutes (1995),
specifically, whether a sentence of probation or comunity
control, a subsequent revocation and reinposition of conmunity
control, and the inposing of a prison sentence for the violation
of probation or community control at the same tine as the
of fense being habitualized satis-fies the sequential sentencing
requirenment.

In McCall v. State, 862 So. 2d 807 (Fla. 2d DCA 2003) the
def endant had asserted that his probationary sanction in case
no. 91-2765 was not in reality a sentence. He clainmed that he
was first sentenced in conjunction with new offenses in case
nos. 91-3206 and 91-3236 such that his habitual offender
sentence for burglary and resisting arrest wthout violence
viol ated the separate sentencing requirenment of the habitual
of fender statute. The Second District disagreed: A¥ find that a
sentence, as referred to in section 775.084, includes the

sanction of probation.@ The court certified conflict with the

Fourth District=s opinion in Richardson v. State, 884 So. 2d 950



(Fla. 4'" DCA 2004) (granting rehearing to address state:s
argument and to certify conflict with MCall). 862 So. 2d at
807.

In the instant case, the petitioner had argued bel ow that it
was inproper to use his 1992 conviction for robbery as a
predi cate offense for habitualization since he was placed on
community con-trol which he contended was not a sentence. Teal
claimed he was first sentenced in the robbery case on the sane
day as the ha-bitualized offenses and the robbery offense did
not nmeet the se-quential sentencing requirenment of the habitual
of fender statute. The Second District disagreed, finding the
analysis applied in MCall applied to Teal:s sanction of
community control such that his 1992 conviction and pl acenent
on community control in case no. 91-20507 could properly serve
as a predicate for habitualization. As in MCall, the Second
District certified conflict with Richardson

On Decenber 23, 2005 the Court, in MCall v. State, 2005
Fla. LEXIS 2667, Case No. SC04-136 (Fla., Dec. 23, 2005),
vacated its stay order of Septenber 13, 2004, declined to
exerci se juris-diction, and deni ed t he petition for
di scretionary review, citing the recent decision in State v.
Ri chardson, 915 So. 2d 86 (Fla. 2005). |In Richardson, the Court

gquashed the Fourth District:zs deci-sion and approved the Second

5



District:=s decision in MCall

We agree with the Second District in MCall that
Aa sentence, as referred to in section 775.084,
i ncludes the sanction of probation.@ 862 So. 2d
at 808. This is consistent with the phil osophy
as stated in Barnes that an individual who has
been convicted of one offense and who wth
know edge of that conviction subsequently commts
another offense has rejected his or her
opportunity to reform and is subject to being
sentenced as a habitual offender.

Florida Rule of Crimnal Procedure 3.700(a)
defi nes Asentencefl as Athe pronouncenent by the
court of the penalty inposed on a defendant for
the offense of which the defendant has been
adj udged guilty.@ Thi s rule definition
enconpasses probation. We find that the rule
provi des the definition of Asentencef to be used
under section 775.084(5).

Ri chardson, 915 So. 2d a . Logically, the definition of
sentence as defined by rule 3.700(a) would also include the
sanction of community control in the instant case.

The state submts that, in light of Richardson, there is no
longer a direct and express conflict between the Second
Districtzs Teal decision and the Fourth District=s Richardson
deci sion. The Court should decline to exercise jurisdiction and
deny discretionary review The petitioner attenpts to
di stinguish the facts of Richardson from those of the instant
case, but the distinction makes no difference. In Richardson

the predicate offenses were sentenced on the sane date, i.e.



the violation of probation and new |law violation. [In Teal, the
def endant did not claimhe was sentenced on the sane date as the
prior predicate offense, kidnapping.

He claimed he was first sentenced on the prior robbery case
with the cases for which he was habitualized. The question in
each case, however, is identical and that is whether a sanction
of pro-bation or community control qualifies as a Asentencef for
pur poses of the habitual offender statute. This Court has
settled the issue in Richardson. This Court, as well as the

district courts, are now unani npus. Ri chardson, 915 So. 2d at

The Court should decline to exercise jurisdiction in the

absence of conflict.



CONCLUSI ON

The Honorabl e Court should decline to exercise jurisdiction
in the instant case in the absence of conflict.
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