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PRELI M NARY STATEMENT

Appel lant, Lenard Janes Philnore, was the defendant at

trial and will be referred to as “Philnore”. Appellee, State of
Florida, will be referred to as the “State”. References to the
records wll be “ROA” for the direct appeal, *“PCR for
postconviction record, supplenental records wll be designated
wth an “S’, and “IB” wll denote Philnore's initial brief.
Wher e appropriate, volune and page nunber(s) will be given.

STATEMENT OF THE CASE AND FACTS

On Decenber 16, 1997, both Defendant, Lenard Janmes Phil nore
(“Philnore”), and co-defendant Anthony A. Spann, (“Spann”), were
indicted for the Novenmber 14, 1997 first-degree nurder of Kazue
Perron; conspiracy to commt robbery with a deadly weapon (bank
robbery); carjacking with a deadly weapon; Kkidnapping; and
robbery with a deadly weapon; and third-degree grand theft.
(I'ndictment). The trials of Philnore and Spann were severed.
Philnmore’s trial comenced January 18, 2000, and resulted in a
January 20, 2000 verdict of guilty as charged on all counts. See

Philnore v. State, 820 So.2d 919, 925 (Fla. 2002). Bet ween

January 24, 2000 and January 28, 2000, the penalty phase was
held. The jury’s recommendati on for death was unani nous (ROA. 28

2581- 85). O July 18, 2000, a hearing pursuant to Spencer V.

State, 615 So.2d 688, 691 (Fla. 1993) was conducted (ROA 28



2592-2673). Sentencing was held July 21, 2000, and a death
sentence was inposed based wupon the <court finding five
aggravating factors of (1) prior violent felony;! (2) felony
mur der (kidnapping); (3) avoid arrest; (4) pecuniary gain; and
(5) the cold, calculated, and preneditated ("CCP', no statutory
mtigation,? and eight nonstatutory nmitigators of: (1) defendant
was victim and wtness of physical/verbal abuse by an alcoholic
father; (2) history of extensive drug and alcohol abuse; (3)
severe enotional trauma and posttraumatic stress; (4) Philnore
was nol ested and/ or raped when young; (5) classified as severely
enotionally handicapped; (6) ability to form close |oving
relationships; (7) cooperation with State; and (8) renorse.

(ROA. 28 2678-81).° Phil nore, 820 So.2d at 925-26.

! The felonies included the August 22, 1995 battery of a

corrections officer in a detention facility, a 1993 robbery, the
Novenber, 4, 1997 robbery of a jewelry store and attenpted
murder of the store's owner, and the Novenber 13, 1995 arned
robbery of a pawn shop

2 The trial court rejected the alleged nmitigation of: “(1)
the capital felony was conmtted while the defendant was under
the influence of extreme nental or enotional disturbance; (2)
the defendant acted wunder extreme duress or under the
substanti al dom nation of another; (3) the capacity of the
defendant to appreciate the crimnality of his conduct or to
conform his conduct to the requirenents of |aw was substantially
inmpaired; and (4) defendant's age of 21 at the time of the
crime.” Philnore v. State, 820 So.2d 919, 926, n.9 (Fla. 2002).

3

Philmore received 15 years for conspiracy to commit
robbery with a deadly weapon, and life for carjacking with a
deadl y weapon, ki dnapping, and robbery with a deadly weapon, and
five years for third-degree grand theft. Philnore v. State, 820
So.2d 919, 926, n. 10 (Fla. 2002).




On direct appeal, this Court found:

Phil nore, who was twenty-one at the tinme of the
comm ssion of the crinmes, was charged and convicted of
first-degree nurder, conspiracy to conmt robbery with
a deadly weapon, carjacking with a deadly weapon,
ki dnappi ng, robbery with a deadly weapon, and third-
degree grand theft based upon the events surrounding
t he Novenber 14, 1997, abducti on and nurder of Perron.

The evidence presented at trial revealed the
following. Philmre and codefendant Anthony Spann?
want ed noney so they could go to New York. On Novenber
13, 1997, Philnore, Spann, and Sophia Hutchins, wth
whom Phi | nore was sonetines living, were involved in a
robbery of a pawn shop in the Palm Beach area.
However, the robbery was unsuccessful. Consequently,
Phi |l rore and Spann decided to rob a bank the follow ng
day.

On the evening of Novenber 13, Philnmore and Spann
picked up their girlfriends, Ketontra "Kiki" Cooper
and Toya Stevenson, respectively, in Spann's Subaru
and stayed at a hotel for the evening. The follow ng
nor ni ng, Spann told Philnore that they needed to steal
a car as a getaway vehicle in order to facilitate the
robbery. Spann told Philnore that they would have to
kill the driver of the vehicle they stole.

At approximately 11:30 a.m on Novenber 14, Philnore
and Spann dropped their girlfriends off at their
houses, and went in search of a car to steal. Philnore
and Spann first |ooked for a car at the Palm Beach
Mal |, but were unsuccessful. They then followed a
wonan to another mall, but by the time they reached
her car, she was already outside of her car, nmaking it
difficult for themto steal the car. They ultimtely
spotted Perron driving a gold Lexus in a residential

comunity, and the two followed her.

At approximately 1 p.m, Perron entered the driveway
of a friend with whom she intended to run errands
Upon entering the driveway, Spann told Philnore to

"get her." Philnore approached the driver's side of
the vehicle and asked Perron if he could use her
phone. Perron stated that she did not live there, and

Phil nmore took out his gun and told Perron to "scoot



over." Philnmore drove Perron's car, with Spann
following in his Subaru. During the drive, Perron was
crying and told Philnore that she was scared.

Spann flashed his car lights at Philnore, and the
two cars pulled over. Spann told Philnore to "take the
bitch to the bank." Philnore asked Perron if she had
any noney, and Perron responded that she did not have
any noney in the bank, but that he could have the $40
she had on her. Philnore told her to keep the noney.
Perron took off her rings, and Philnore placed them
inside the arnrest of the Lexus.? Perron asked Philnore
if he was going to kill her, and he said "no." She
also asked if Spann was going to kill her, and
Phil nore again said "no."

Phil nore and Spann passed a side road in an isolated
area in western Martin County, and Spann flashed his
lights, indicating that they turn around and head down
the road. Philnmore chose the place to stop. Philnore
ordered Perron out of the vehicle and ordered her to
wal k towards high vegetation containing maiden cane
which is a tall brush. Perron began "having a fit,"
and said "no." Philnmore then shot her once in the
head. Phil nore picked up Perron's body and di sposed of
it in the miden cane. Spann did not assist in
di sposi ng of the body.

Phil more and Spann then drove the two vehicles to
I ndi antown, where they stopped at a store. Spann
pointed out a bank to rob, and Philnore, follow ng
Spann, drove to the bank parking lot. Philnore parked
the Lexus a short distance from the bank, and got into
Spann's Subaru. At approximately 1:58 p.m, Spann
drove Philnore to the bank to commt the robbery.
Phil more entered the bank while Spann waited in the
car. Philnmore grabbed approximately $1100 that a
teller was counting and ran out of the bank. After
robbing the bank, Philnore and Spann returned to the
Lexus, and concealed the Subaru. Philnore threw his
tank top out of the Lexus by the side of the road
after the robbery and wore Spann's tank top. The
di scarded tank top, which contained Perron's bl ood,
was subsequently recovered by the authorities.

After concealing the Subaru, Philmre and Spann
returned to Palm Beach County to pick up Cooper and
Stevenson at their houses. They then went to a fast



food restaurant to get food and Cooper's paycheck.
Afterwards, Philnore wanted to go to Hutchins' house
because he left his shoes there. However, as they

approached Hutchins' house, Philnore spotted an
undercover police van sitting at a nearby house, and
stated that it "looked like trouble.” An officer of

t he West Pal m Beach Police Departnent, who happened to
be engaged in a stakeout in the area, observed Spann
driving the Lexus and recogni zed hi m because there was
an outstanding warrant for his arrest on an unrel ated
matter. Spann sped away and a hi gh-speed chase ensued
on Interstate 95.

As the high-speed chase proceeded into Martin County,

a tire blew out on the Lexus. Philnmore and Spann,
foll owed by Cooper and Stevenson, exited the vehicle
and hid in an orange grove. Wile in the orange grove,
Phil more and Spann encountered the manager of the
grove, John Scarborough, and his assistant. Although
Spann first told Scarborough that they were running
from the police because of a speeding incident, when
Scar borough expressed his disbelief, Spann said that
they were running from the police because of drug-
related activities. Spann offered Scarborough noney to
get them out of the grove, and Scarborough refused

Scar borough drove away and infornmed the police, who
were already searching the grove, where he saw them

Phil nore and Spann were apprehended and charged wth
armed trespass. The authorities recovered firearns
froma creek in the orange grove a few days |ater.

From Novenber 15 through Novenber 26, Philnore gave
sever al statenents to the police in which he
ultimately confessed that he robbed the bank and
abducted and shot Perron. On Novenber 21, Philnore
led the police to Perron's body, which was found in
the maiden cane. Philnore was charged in a six-count
indictnment, and the jury found Philnore guilty on all
counts.

! Spann's trial was severed fromPhilnore's trial
and Spann also received the death penalty. Spann's
guilt and penalty phases were conducted between
Phil nore's gui lt and penal ty phases. Phi | nore
testified at Spann's trial.



2 Philmore later threw the rings out the car

w ndow because Spann told himthat "they wll get you

inalot of trouble.”™ The rings were never recovered.
Phi |l nore, 820 So.2d at 923-25 (footnotes 3 - 5 omtted).

Phil nore raised eleven issues on direct appeal.? (PCR 7
710-902; ROA. 8 903-77). This Court affirnmed the conviction and
sentence. Philnore, 820 So.2d at 923. O inport to the instant
appeal are Points I, Il, and IX - X from the direct appeal.
This Court analyzed the denial of the notion to suppress
Phil nore’s confession under the Fifth and Sixth Amendnents and
opined: “[t]Jurning to the Fifth Amendnent issue, we conclude
that Philnore's statenments were freely and voluntarily given.

A review of the testinony and evidence presented at the

evidentiary hearing in this case supports the trial court's

* Philmore raised the following: (1) Philmre's several

statements to the police were not “freely and voluntarily given
with the advice of a conpetent and effective counsel” and shoul d
have been suppressed; (I1) the court erred in allowing the
state to perenptorily strike prospective African-Anerican juror
Tajuana Holt; (Il) error to admt gruesone photograph of
victims face; (1V) the State conmtted prosecutorial m sconduct
by virtue of his various comments before the jury; (V) the State
commtted prosecutorial msconduct during the penalty phase
closing; (V) It was error to conpel Philnore to submt to a
mental health exam nation by a State expert; (VIl) it was error
to find the cold, calculated preneditated aggravator; (VIII) it
was error to find the avoid arrest aggravator; (1X) the court
erred in rejecting the mtigator of wunder the influence of
extrene nental or enotional disturbance; (X) the court erred in
failing to find Philnmore was acting under the substantial
dom nation of another person; (XI) the court erred in failing to
find Philnore’s capacity to conform his conduct to the
requi renents of |aw was substantially inpaired.



finding that the statenments were freely and voluntarily made.”
Phil nore, 820 So.2d at 928. Also, this Court stated: “As for
Phil nore's i neffective assi st ance claim under t he Si xth

Amrendnent, we decline to review this claim at the direct appea

st age. The claim is denied without prejudice to reraise the
claimin a rule 3.850 notion.” 1d..
In appellate Point I1, Philnore asserted it was error to

permt the State’'s perenptory strike of potential African-

American juror Tajuana Holt based on Ml bourne v. State, 679

So.2d 759 (Fla. 1996). Rejecting the matter, this Court opined:

We conclude that this claim has been waived because
al though Philnore objected at the tine the State
sought to exercise a perenptory strike of Holt, he
failed to renew his objection prior to the jury being
sworn. ... Moreover, we conclude that even if this
claim was not procedurally barred, it has no nerit
because the State has advanced a facially race-neutral
non-pretextual reason for perenptorily challenging
Holt. Therefore, we deny Philnore relief on this
claim

Phi |l nore, 820 SO 2d at 930.

Philmore, in appellate Points IX - X, challenged the
rejection of the mtigators of (IX) extrenme nental or enotiona
di sturbance; (X) acting under the substantial domnation of
anot her person; and (Xl) the capacity of Philnore to conform his
conduct to the requirenments of |aw was substantially inpaired.
The rejection of the statutory mtigator of under the influence

of extreme nental or enotional disturbance was affirmed upon



this Court’s recognition that a trial judge *“has broad
di scretion in determning the applicability of a particular
mtigating circunstance, and this Court wll wuphold the trial
court's determnation of the applicability of a mtigator when
supported by conpetent substantial evidence.” 1d. at 936.
Further, it was noted that with regard to the issue of expert

psychol ogi cal evaluations of a defendant's nental heal t h,
“expert testinony alone does not require a finding of extrene
mental or enotional disturbance. Even uncontroverted opinion
testinmony can be rejected, especially when it is hard to
reconcile with the other evidence presented in the case.” 1d.
This Court quoted the trial court’s findings with respect to
this mtigator and found such supported by conpetent

substantial evidence especially in light of the controverted
def ense expert testinony. Id. at 936-37.

Direct appeal Point X (substantial dom nation of another)
was simlarly affirnmed. In analyzing the issue, this Court
again noted the evidence was conflicting and that the trial
j udge had “expressly considered all of the evidence presented as
reflected in the sentencing order.” Id. at 938.

The direct appeal issue, Point X, challenged the rejection
of the mtigator of Philnore’'s inability to conform his conduct
to the requirenents of |aw was substantially inpaired. Thi s

Court st ated:



We conclude that the trial court's rejection of this

statutory mtigator S supported by conpet ent
substantial evidence. As noted in the previous two
claims, Dr. Berland's testinony was substantially

refuted by the State, both through cross-exam nation,

and through the testinony of Dr. Landrum Therefore,

we affirm the trial court's rejection of this

statutory mitigator.
|d. at 939.

On July 5, 2002, Philmore filed his petition for wit of
certiorari with the United States Suprenme Court. (PCR 8 978-
1015). Following the State’'s response in opposition (PCR 8

1016-47), on COctober 7, 2002, certiorari was denied. Philnore v.

Fl orida, 537 U S. 895 (2002).
Philnmore filed his 3.851 Mtion for Postconviction Relief
on Septenber 16, 2003 in which he raised ten clains with sub-

clains.? The State responded by agreeing to an evidentiary

> Cdaim | was anmended, see note 5. The bal ance of the

claims are: (Il) counsel was ineffective: (A) for failing to
investigate Philnore’'s case before advising Philnore to give
incrimnating statenments to the police; (B) allowing Philnore to
give incrimnating statenments to the police even after counsel
knew Philnmore would inplicate hinself in the murder; (C for
failing to be present wth Philnore during the ©police
statenments; and (d) for failing to secure a plea agreenent
before allowng Philnore to give incrimnating statenents; (I11)
penalty phase counsel was ineffective: (A) for failure to
present mtigation evidence ; (B) for failure to provide
Philnore’s nental health expert wth adequate background
information to permt a neaningful evaluation for the presence
of mtigation of intoxication and/or drug abuse; (C) for failure
to provide the expert wth adequate background information to
permit a neaningful evaluation that Philnmre was under the
i nfluence of extrene nental or enotional disturbance at the tine
of the offense; (D) for failure to argue in closing the presence
of brain damage to support the extreme nental or enotional



hearing on Cainms 1(B), II, Ill, and V. (PCR 6-9 593-1120).
Foll owi ng the January 15, 2004 Case Managenent Hearing, Philnore
was allowed to amend Cdaim I1® and the State was given an
opportunity to respond. (PCR 9 1133-52, 1158-80, Appendix A).
At the Case Managenent Hearing, Philnmore agreed that an
evidentiary hearing was not necessary on his postconviction
Clainms IV, and VI - X (Appendix A at 9). An evidentiary hearing
was held on March 30 through April 1, 2004 on postconviction

Clains | - 11l and V. At the evidentiary hearing, Philnore

di sturbance mtigator; (E) for failure to provide the expert
wi th adequate background information to permt a neaningful
evaluation that Philnore was acting wunder the substantial
dom nation of another at the tinme of the offense; and (F) for
failure to present expert testinony to explain the presence of
organic brain damage to support mtigation that Philnore was
under the influence of extrenme nental or enotional disturbance;
(I'V) Philnore’s death sentence is unconstitutional because the
sentencing court ignored the testinony of an expert who, if
consi dered, would have established statutory mtigation; (V)
counsel was ineffective in failing to subject the State’s case
to a neaningful adversarial testing by conceding guilt w thout
consulting Philnore; (VI) guilt and penalty phase counsel were
ineffective for failing to object to instances of prosecutorial
m sconduct; (VII) the cunulative errors deprived Philnore of a
fair trial; (Vi) Florida' s capital sent enci ng i's
unconstitutional under Apprendi v. New Jersey, 120 S. C. 2348
(2000) and Ring v. Arizona, 122 S.C 2428 (2002); (IX) Section
921.141, Florida Statutes is under Caldwell v. M ssissippi, 472
US 320 (1985); and (X) Philnmore nay be inconpetent to be
executed. (PCR 6 501-81).

® (1) guilt and sentencing counsel were ineffective: (A) for
failure to challenge the State’'s contention that its strike of
potential African-American juror Holt was not pretextual; (B)
for failing to enpanel an inpartial jury;, and (C for failing to
preserve for appeal the issue of striking the only potenti al
African-Anerican juror and failing to preserve for appeal the
issue of failing to question jurors about racial bias.
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called Thomas Garland, Esq., his penalty phase counsel, Dr.
Maher, a mnmental health expert, John Hetherington, Esqg., who
represented Philnore pre-trial, and Kathleen Laverne Mller,
Phi | nore’ s not her.

During the evidentiary hearing, Thomas Garland ("“Garland”)
expl ai ned he had been licensed since 1990, is Board Certified in
crimnal trials and procedure, and is certified to conduct
capital punishment trials. He conducted between 70 and 80
crimnal jury trials, between 10 and 20 non-capital nurder
trials, and four death penalty trials. (PCR 1 13-14). He has
taken the “life-over-death” semnars offered by the Public
Def ender’ s Association (PCR 1 45).

Wth respect to the claim of ineffectiveness during voir
dire, Garland testified that he recognized and strategi zed that
the defense would want African-Americans on the jury, but knew
that such population was snmall in Martin County (PCR 1 18-19).
Garland vaguely recalled the ~circunstances regarding his
challenge to the striking of potential juror, Tijuana Holt
(“Holt”), but was not disputing the trial record (PCR 1 20-23
39-42). He conceded the State’'s strike of Holt was not racially
notivated (PCR 1 40). When questioned why he did not delve
further into the State’s reason for striking Holt, Garland
offered that he nust have been satisfied he preserved the issue

- he had objected, it was overruled and “we noved on.” (PCR 1
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42-43). He saw no pattern energing fromthe State’ s striking of

Holt (PCR 1 44). When objecting to the strike, Garland was
aware of State v. Neil, 457 So.2d 481 (Fla. 1984); State v.
Sl appy, 522 So.2d 18 (Fla.1988); and Ml bourne v. State, 679

So.2d 759 (Fla. 1996) and their discussions of a challenge to a
juror on racial basis. Garland made the objection on this
ground, however, he was overrul ed. He agreed the record would
reflect Holt’s juror questionnaire (PCR 1 62-63).

Garland testified that given Philnore’ s confession, and his
own experience wth penalty phases, he and co-counsel, Chip
Bauer (“Bauer”), who is “a very good |lawer,” agreed the guilt
phase woul d be done by Bauer, and Garland would do the penalty
phase. (PCR 1 16) According to Garland, “given that we already
had a confession, we did our best to overturn that with a notion
to suppress. That was denied. And given that the evidence was
comng in, we had to deal wth that.” (PCR 1 16-17). In
devel oping a strategy, Garland and Bauer spoke to Phil nore many
ti mes about the strategy and confession. Counsel and client:

di scussed the fact that given the -- | can't renenber

if it was one or two prior statenments before the fina

confession, given that it was videotaped, given that

his |awer was there, given it was audiotaped, given

that police officers were there and the State

Attorney, given that he was clearly advised of his

Mranda rights, given that he didn't appear to be

coerced or under duress or under the influence of any

drugs or alcohol, there was a very good chance that

that statenent was going to come in, unless we could
find sone sort of evidence of brain damage or anything

12



( PCR

that might have affected his ability to conprehend and
make a know ng, voluntary waiver of his rights.

1 6-18). On cross-exam nation the follow ng occurred:

Q Ckay. Wth regard to M. Bauer, you were
asked sonme questions regarding neetings you may have
had with M. Bauer regarding trial strategy. Wre you
involved in the decision-making with regard to the
guilt phase, as far as what the strategy would be to
argue for second-degree nurder, what to concede, and
so forth?

A Yes. We -- M. Bauer and nyself both were,
yes. And we discussed that with M. Philnore, yes.

Q Okay. Now, did M. Philnore agree during
t hose conversations that M. Bauer would concede the
exi stence of the robbery, the kidnapping; but as to
the first-degree nurder, that M. -- that M. Bauer
woul d argue that this was second-degree nurder and not
first-degree nurder, that that was the hope during the
guilt phase, that the jury would cone back with second
degree?

A. Yes.

Q (BY MR MRVAN) Were you present when M.
Bauer or yourself explained to M. Philnore that there
woul d be a concession as to the underlying fel onies of

robbery and ki dnapping, | believe, in this case?

A Yes. And if | may explain, besides this
case, he also had cases in West Pal mpending. And I -
- in fact, | believe by the tine we actually went to

trial, he had actually been sentenced on one. And we
knew he was getting life. And the issue was could we
save his life. And that was our primary goal. G ven
t he confession, given the evidence against him given
pendi ng charges and sentences against him we were
trying to get a life sentence, hopefully concurrent;
but we were trying to do that, yes.

Q And was that explained to hinf

13



A Yes.
Q Did he consent to that?
Yes.
(PCR1 56-57). Garland averred both counsel and client
participated in the strategy sessions and Phil nore was aware of
and agreed wth the strategy, al though such was not
menorialized.” (PCR 1 64-65).

Wth respect to penalty phase preparation, Gar | and
testified he had taken the Public Defender’s course regarding
capital cases and knew he needed to present statutory and non-
statutory mtigation. Because non-statutory factors are of |ess
weight, Garland tried to find as many as possible. (PCR 1 28-29
45). He investigated the case, utilized a private investigator,
spoke to famly nmenbers, <consulted wth Philnore, procured
records from Philnore’s schools and jail, knew Philnore had been
Baker-Acted, and hired two highly recomended nental health
pr of essi onal s, Dr . Berland (psychol ogi st) and Dr. Maher

(psychiatrist). Later, he had Dr. Wods review and testify

" Athough declining to withdraw this claim at the
evidentiary hearing, Philnore s postconviction counsel conceded
that the evidence is against himand that his client agreed to

the defense strategy followed at trial. Counsel stated “I am
not going to prevail for the sinple reason that the attorneys
did -- there is -- there is evidence that the attorneys did

di scuss a concession of guilt. And that is all the State needs
to vitiate a Nxon [v. State, 857 So.2d 172 (Fla. 2003)] claim”
(PCR 5 489).
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about Philnore’s PET scan because Drs. Berland and Mher
reported suspecting organic brain damage. Wile counsel | ooked
for enploynent records, Philnore “[d]idn't really have an
enpl oyment history of any kind.” (PCR 1 25-33, 53). Gar |l and
spoke to Phil nore about al cohol and drug usage and | earned that
while Philnore had been using these substances from an early
age, he was not using them on the day of the crines (PCR 1 24-
25). Al so considered and investigated was Spann’s influence
over Philnore in an attenpt to support the statutory mtigator
of “under the substantial dom nation of another” (PCR 1 34-36).

It was Garland’'s strategy to present famly nenbers to
support non-statutory mnmitigation and to corroborate events in
Philmore’s |ife which would lend credence to Dr. Berland s
finding of organic brain disorder, post-traumatic stress, and
subst anti al dom nation of another. (PCR 1 46, 49, 51).
Specifically, Garland called famly nenbers to report: (1)
Phil nore was the son of a young nother who was unprepared for a
child; (2) father was a drinker; (3) father abused nother and
children physically and nentally; (4) Philnore tried to protect
others from father; (5) head injuries suffered by Philnore as a
child to support later organic brain disorder diagnosis; (6)
Philmore’s belief the bullet which killed his niece was neant
for him resulting in post-traumatic stress disorder; (7)

Phil nore used drugs and al cohol at an early age; (8) Philnore
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was in prison fromearly age to show nore traumati c experiences;
(9) helped blind and handicapped children in school and
protected sister from violent boyfriend; (10) Philnore drank a
ot nore after niece’s death to show post-traumatic stress; (11)
Philnore was nervous in Spann’s presence in order to show
Spann’s dom nance of Filnore; (12) Spann was the “idea” man
(13) Spann always carried drugs. (PCR 1 46-51; ROA 21 1835-53
1864- 75, 1880-91, 1899-1908).

Garland recalled, and also relied on the trial record, that
Dr. Berland testified in the penalty phase reporting Philnore
was severely psychotic, had a |low I Q which showed organic brain
damage, experienced hallucinations, manic depressive episodes
and paranoia (PCR 1 51-52; ROA 23 2120-22, 2126). Dr. Berl and
found the statutory mtigators of extreme nental or enotional
di sturbance at the time of the offense due to psychosis, his
capacity to conform his conduct to the requirenents of the |aw
was substantially inpaired, and Philnore was under the
dom nation of Spann (PCR 1 52-53). The doctor also found post-
traumatic stress disorder due to the death of Philnore’ s niece,
that he had been Baker-Acted, and had been raped at the age of
eight or nine (PCR 1 51-54). Garland considered through whom he
shoul d present the rape evidence, ultimately deciding to go with
Dr. Berl and because he was a good wi tness. Also, Garland argued

for mtigation in the form of cooperation with the police.
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(PCR 1 54). He had no recollection of Philnore stating he was a
honosexual or transvestite (PCR 1 63).

In the evidentiary hearing, Dr. WMher testified he had
evaluated Philnmore in 1999 with regard to this case and again in
March 2004 for the postconviction litigation (PCR 2 91). Before
nmeeting with Philnore, Dr. Mher reviewed the police statenents,
relied on Dr. Berland' s report to a | esser extent, Departnent of
Corrections (“DOC’) records, and the fact Philnore had been
Baker - Act ed, (PCR 2 91-94). Dr. Maher had not conpleted his
work on the case at the tinme of his Decenber 21, 1999 deposition
(PCR 2 94-94). However, before the penalty phase, Dr. WMher had
reviewed the results of Philnore’s PET scan and determ ned there

was a “non-specific abnormality” in the frontal |obe® which

controls how one perceives, processes, filters information
(PCR. 2 96-98). The abnormality identified, was interpreted as
causing Philnmore to be nore inpulsive. (PCR 2 98-99). Based
upon the PET scan and reports of head injuries, Dr. Mher
concluded Philnmore had organic brain damage. (PCR 2 99-101).
However, Dr. Maher was not famliar with Dr. Mayberg' s trial

testinmony that all of the PET images showed nornmal netabolism

8 At trial, Dr. Wods reported that the PET scan showed a
brain injury in the angular gyrus region - |left posterior brain
injury (ROA 22 1971-73); State expert, Dr. Mayberg reported that
the PET scan slides offered were of the high area of the
parietal area, not the posterior region Dr. Wod noted (ROA 26
2437- 54).
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(PCR 2 129-31). Phil nore’s drug and al cohol use exacerbated
the organic brain damage by making Philnore |ess aware of the
consequences of his actions - less inpulse control (PCR 2 105-
10). Dr. Maher opined that Philnore’'s capacity to appreciate
the crimnality of his conduct was substantially inpaired.
(PCR 2 109-10, 1121-23). The organic brain danage was also
exacerbated by Philnore’ s post-traumatic stress disorder due to
his niece’s nurder (PCR 2 110-14).

Wi |l e Spann was seen by Dr. Maher as the one who initiated
the activities he and Philnore conducted, Philnore was not
particularly afraid of Spann. However, Philnore’s brain danmage
would make him easily led (PCR 2 114-16). When the dom nant
force in the relationship is removed, such as when Spann and
Phil nore were separated, Philnore would | ook for a new | ead and
could be led by an attorney or police officer. (PCR 2 116-17)
VWile Dr. Maher would say S[pann had “psychol ogical influence”
over Philnore, that influence did not rise to the level of the
statutory mitigation of substantial dom nation (PCR 2 126).

Dr. Maher clained that he had not found Philnore to have an
antisocial personality disorder, but that he was disturbed and
suffering from extreme nmental and enotional disturbance at the
time of the crine (PCR 2 118-23). Based on his March, 2004 re-

evaluation, Dr. WMher reconfirmed his original findings and
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noted Philnmore could adapt to prison life. Also, Philnore was
renorseful (PCR 2 127-28).

When testifying in capital postconviction cases, Dr. Mbher
testifies alnobst exclusively for the defense (PCR 2 129). He
admtted that in his 1999 deposition, he opined that Philnore
had an antisocial personality disorder, but now, he rejects that
conclusion given Philnore’'s adjustnent to prison and PET scan
resul ts. (PCR 2 134). Dr. Maher agreed that the circunstances
of the two robberies in Palm Beach County prior to the instant
crimes showed a degree of Philnore being able to think
i ndependently (PCR 2 135-37; ROA 20 1778-1803). He agreed he
had described Philnore in the deposition as: "You mght say one
of this guy's strengths is he's a good sal esman. Put himin a
good suit in a furniture store and teach hima little bit about
furniture, this guy can get people to like himand to trust him
and he can sell stuff." This was consistent with a prong of the
antisocial personality disorder. (PCR 2 140-41) Dr. Mher also
characterized Philnore as a willing participant in the crines
wi th Spann and that Philnore was not drunk during the crimna
epi sode (PCR 2 141-42). A review of the deposition reveals Dr.
Maher had opined Philnore had a “mxed personality disorder”
wth antisocial traits (PCR 2 142). Garland testified that he
decided not to call Dr. Mher after reviewing his report and

deposition and having several consultations with the doctor
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because “I just didn't think that he was going to add anything
to our case.” (PCR 1 37, 55).

John Hetherington (“Hetherington”) represented Philnore
pre-indictment. Hetherington’s decisions throughout his contact
with Philnmore were to mnimze his exposure to crimnal charges.
The initial strategy was to convince the police Philnore was not
involved in the crimes against Ms. Perron. This strategy
included taking a polygraph in order to substantiate the
original exculpatory statenent. Both the Novenber 18, 1997
statement and Novenber 20, 1997 pol ygraph were freely perforned
by Philnmore, and approved by Hetherington, based upon Philnore’s
assurances he was telling his counsel the truth about his non-
i nvol venent in the crine. Het herington confirmed with Philnore
that he understood the inportance and dangers of talking to the
police, and that he was freely giving the statenent and taking
t he pol ygraph, know ng and agreeing that Hetherington would not
be in the polygraph room As Hetherington explained under
guestioning by the State:

A. [M. Hetherington] We had many di scussions
about the entire case.

Q [M. Mrmn] He wanted to tell the police he
had nothing to do with that abduction, and you were

there hel ping him nmake the decision as far as whether
he shoul d communi cate that to the police on that day.

A Yes.
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Q Okay. And over the next few days you spoke
to him several tines about whether he should speak to
the police and communicate his innocence with regard
to the m ssing woman.

A. We net several tinmes, |'m sure.

Q And because he was swearing to you that he
had nothing to do with the abduction whatsoever, you
both agreed that there would be no harm in
comuni cating that to the police. Correct?

A. That's correct.

Q And the two of you discussed whether he
shoul d do that, whether he should conmunicate that to
the police. But, ultimately, it was his decision, not
yours, to actually speak to the police.

A Yes.

Q And he clearly comunicated to you his
desire to communicate the fact of his innocence to the
pol i ce.

A | believe so.
Q Ckay. l'"'d like to ask you about his
decision to speak to the police -- sone nore questions

about his decision to speak to the police on Novenber
18t h and procl ai mhis innocence.

Qobviously, at that time that was not a difficult
decision to advise him whether it was okay for himto
comruni cate to the police that he had absolutely
nothing to do with the abduction, because he woul d not
be incrimnating hinmself. Correct?

A Absol utely.

Q And so on Novenber 18th, he spoke to the
police with you present, and you told them just that,
that he had nothing to do with the abduction of M ss
Perron. Correct?

A That's correct. Yes.
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Q And during that interview, you had asked
sonme questions of him At any time during that
interview or any other interview, did you seek -- did
you seek to help the police to the detrinment of M.
Phi | nor e?

A Absol utely not.

Q As you testified to, your questions were
meant to clarify M. Philnore's cooperation and
thereby assist your defense position. s that
correct?

A Yes.

Q Is it accurate to allege that you used

interrogation tactics to get M. Philnore to confess?
| s that an accurate statenent?

A. No.

Q After he gave that statenment on Novenber
18th, the police then requested that he take a
polygraph to confirm the truthful ness of this
statenent that he had nothing to do with the abduction

what soever. |s that correct?
A. That's correct.
Q And then -- you then nmet with himto decide

whet her he should take a polygraph to confirm his
trut hf ul ness of the Novenber 18th statenent. Correct?

A That's correct.

Q And the benefit of him taking a polygraph
test would be to convince the police of his innocence
and thereby mnimze the possibility of a false charge
being leveled against him by the police who were
assum ng his guilt or had suspicions about his guilt.
I s that correct?

A That was our objective.
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Q Yeah. Let nme rephrase it. That is, if the
police were convinced of M. Philnore's guilt, despite
havi ng evidence of it, they would be in a position to
be susceptible to believe a co-defendant |ike M.
Spann who mght talk to the police and say, "No, he
didit."

A That's correct.
Q And thereby falsely charge M. Philnore.
A That's correct.

Q So when you discussed the potential for
taking a polygraph test wth M. Philnore, you
enphasi zed that it not only made sense if his story
was the truth, that -- |I'm sorry, that it only nade
sense to take the polygraph test if his story was
truthful. Correct?

A Sur e.
Q And there was a great risk if he was |ying.
Correct?

A He was fully advised.

Q In your words, there would be serious
consequences, or there could be serious consequences
if he was not being truthful in the Novenber 18th
st at enent .

A Yes.

Q And he responded to you by telling you that
he was conpletely innocent. Correct?

A He had nothing to do with that.

Q He told you that he was telling you the
truth.

A Absol utely.
Q Correct? And, therefore, it nade sense to

take the polygraph test, pass it, and convince the
police of his innocence so that there would be |ess of
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a chance of them believing a liar, |ike Anthony Spann,
who might falsely inplicate him Correct?

A That was the goal, yes.

Q And you knew you would not be present at the
pol ygraph test, because that was the standard
operating procedure. Correct?

A Yes.

Q You had been told that by the police?

A Absol utely.

Q And not only did you know that, but you
comuni cated that to M. Philnore. M. Philnore was
certainly aware that you would not be present during
t he pol ygraph test.

A Absol utely.

Q And the two of you discussed the reality
that he would be on his own wth regard to the
pol ygraph test.

A Yes.

Q Correct? And he reassured you not to be
concerned about that, because he was telling you the
truth and he woul d pass the pol ygraph test.

A Absol utely.

Q And once again, during that tinme, he was
swearing to you up and down he had nothing to do with
t he abduction and the nurder of M ss Perron.

A. That's correct.

Q. He had no concerns about being on his own
during the pol ygraph test?

A. None.
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Q And so he consented, he agreed to take the
pol ygraph test knowing full well that you would not be
present. Correct?

A Absol utely.

Q And you had no concern about him changi ng
his story, because he had reassured you upon your
inquiry that he was being truthful with you and with
the police regarding his story about not being present
at the abduction, having nothing to do wth the
abduction of Mss Perron. Correct?

A That's why we went ahead with the test
itself.
Q At that tinme could you foresee sonehow that

he woul d change his story when he would speak to the
police during the polygraph procedure?

A No.
(PCR. 4 353-60).

Het herington’s next consultation wth Philnore came on
November 20, 1997, the day of the first attenpted polygraph.
Even Dbefore the polygraph could begin, Philnmore informed
Detective Fritchie (“Fritchie”) that he was involved in Perron’s
abducti on. As a professional <courtesy, Fritchie notified
Het herington, and the polygraph was stopped. (PCR 4 360-61).
Het heri ngton had cautioned Philnore not to go through with the
pol ygraph if he were not going to say what he had told the
police initially (PCR 4 361-63). Followng this, Philnore and
Het heri ngt on spoke. Het heri ngton asked Philnore to be truthfu
so he could help him and reaffirmed that he inpressed upon

Philmore to be truthful to his lawer, and not talk to the
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police if he were lying. (PCR 4 360-70). In spite of these
war ni ngs, Philnore agreed to take the polygraph on Novenber 20,
1997 in order to confirm the veracity of his Novenber 18th
statenent, and then told the detective he was involved in the
abduction. (ROA 13 801-06, 870-74; PCR. 4 360-70).

Foll owi ng the Novenber 20th polygraph attenpt, Hetherington
obt ai ned assurances from Philnore that he was not involved in
the shooting of Perron although he was involved in the
abduction. (PCR 4 364). Because this was Hetherington’s first
indication that Philnore was not being truthful wth his
attorney, Hetherington had to recalculate his decision to permt
Philmore to have further contact with the police. It was
Het herington’s recollection that Philnore explained he had gone
to Indiantown with Spann, that Spann had left with Perron, and
when Spann returned in Perron’s car, she was gone. Based upon
Phil nore’s assurances he was not the shooter, the choice was
bet ween Phil nore being the non-shooter co-operating defendant or
the non-cooperating principal to felony nurder. Al so, taken
into consideration by Hetherington was Philnore’s good famly
and Spann’s known violent history, which led Hetherington to
believe Philnore, even though he had not been truthful
initially. for giving the police another suspect to focus upon
(PCR 4 364-68). Het herington’s strategy and dilemma were

expl ai ned:
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Q [By M. Mrmn] Ckay. But, of significance,
you knew that at this point M. Philnore was heavily
inplicated with regard to felony nurder, kidnapping --
ki dnappi ng and fel ony nurder of Mss Perron.

A. [By M. Hetherington] As a principal, yes.

Q kay. But he was swearing to you at this
poi nt he was not the shooter.

A Throughout the -- until the very end he was
Q Ckay.
A That was the case.

Q Now, the two of you had to deci de whether he
shoul d cooperate with the police in order to get a
benefit for hinself; nanmely, being mnmtigation, of
cooperation. Correct?

A. Correct.

Q And you felt at that time that you had
sufficient information with regard to the facts of the
case, the overall circunmstances to help him nmake the
deci si on of whether he should decide to cooperate with
the police and thereby gain mtigation by his
cooper ati on.

A I'"'m sure we had ongoi ng discussions about
the nature of this case and the information that | had
t hroughout the entire case when | received that

i nformati on.

Q But with regard to nmaking this decision, as
far as whether to cooperate at that time, you would
have had sufficient information to feel that the State
woul d be able to convict him and it was a question of
saving his |ife at that point.

A W were noving in that direction very quickly.

Q You had information regarding M. Spann
bei ng a known killer at that point?
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| did.

A
Q And where did you receive that information?
A

Well, for one thing, | believe that there
was a warrant for his arrest for a nurder in
Tal | ahassee that | becane aware of. West Pal m Beach
police, | believe, at sone point told ne that he was a

known nurderer down in West Pal m Beach.

Q You had testified to already receiving
information from |aw enforcenent agencies, and you
testified pretty extensively about that. Correct?

A Yes.

Q Wth regard to the evidence that -- the
i nformati on, excuse ne, that you were given, did you
ever learn that any of that information was not
accurate, that they were |lying to you, trying to
decei ve you?

A. No.

Q Is it accurate to suggest that you advised
M. Philnore to confess before any investigation or
di scovery was conducted by you?

A No.

Q And at one point you stated you drove down
to West Pal m Beach to speak to the Defendant's nother
Correct?

A Yes.

Q And how did that inpact upon you regarding
whet her you believe M. Philnore's assertion to you
that he was not, in fact, the shooter of Mss Perron?

A. | took that visit in conjunction with the
totality of the other evidence that was now com ng
into the case and applied it to do | believe him

Q And you had consulted with Mark Harllee, the
Chi ef Assistant Public Defender; is that correct?
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A | did.

Q Did you at any point confer with the | awers
who represented M. Philnore on his charges in Wst
Pal m Beach, which | would assune are the robbery
charges? And correct nme if |I'mincorrect.

A. | believe | did. But |I'm not sure of the
chronol ogy on that. | renmenber his first name is
Robert. And that's all | renenber about his nane. I

don't recall the chronol ogy, speaking with him on the
-- his case in West Palm

Q Do you recall just generally even what
timefrane it woul d have been?

A l"msorry, | can't.

Q Ckay. And, obvi ously, there were
considerations in favor of cooperation with the police
after he was caught lying. Correct?

A Yes.

Q And you agreed that it would be good for him
to corroborate with the police and give his story
because, nunber one, you knew that the State's case
circunstantially would be a strong case. Correct?

A It was overwhel m ng.

And, nunber two, you've testified life was

t he baseli ne. And by that, | assume you nmean he was
facing life charges on very serious cases el sewhere;
and it looked like he was, in fact, going to be

convicted of those. Correct?

A Yes.

Q And he did, in fact, get convicted of those,
even prior to this trial. |Is that correct?

A | believe so.

Q And receive a life sentence.

A | believe he did.
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(PCR 4 365-69).

Het herington reasoned that mtigation is necessary in a
death penalty case, and that cooperation with the police and the
status as a non-shooter would help save Philnore’s life. (PCR 4
370, 372). This strategy was being devel oped after the police
di scovered Philnore had lied in the Novenber 18th statenent, but
since then, Philnore was assuring Hetherington the he was not
t he shooter. Until the end, Philnore professed he was not the
shooter. (PCR 4 370-72). Het herington enphasized to Philnore
that if he were the shooter, that he should say nothing to the
police and all cooperation would end (PCR 4 371). Only Phil nore
knew at that juncture the identity of the shooter; Philnore had
been advised not to talk to the police if he were the shooter,
yet he disregarded that advice and comunicated wth the
authorities. (PCR 4 371-72).

Also in the vein of seeking mtigation, Philnore decided to
help the police locate Perron’s body. This was pronpted by
Philmore’s viewing of a television news piece. Wiile the
decision to assist wth recovering the body was nmde wth
Het herington’s approval, it was done wth the understanding
Phil more was not the shooter. (PCR 4 372-73). Phil nore’s

reaction to the news |led Hetherington to conclude he was a
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soul ful person and thereby developed another mtigator of
renorse. (PCR 4 374).

Phi |l nore proceeded to help the police |ocate the body. As
done before, the police asked Philnore to confirm the veracity
of the statenent via a polygraph. Once again, Hetherington
di scussed the advantage of passing the polygraph to prove
Phil more was not the shooter, and to preclude the argunent that
Philmore had lied before, and may be lying still, thereby,
negating any prior cooperation. (PCR 4 375). However, again
Het herington stressed to Philnore the inportance of being
truthful. Unwaveringly, Philnore asserted he was not the
shooter. (PCR 4 375-76).

As with the Novenber 20th pol ygraph, Philnore knew and was
counsel ed on the fact Hetherington would not be present in the
room during the Novenber 23, 1997 polygraph (PCR 4 376-77).
Philnmore freely and wllingly agreed to take the polygraph,
know ng full wel | Het herington would not be present.
Het herington felt <confortable wth this situation based on
Phil nore’s reassurances he was being truthful with the police
and Hetherington. (PCR 4 377).

The polygraph was admnistered on Novenber 23rd by
Detective Fritchie. Throughout the exam nation, Phi | nor e
continued to deny being the shooter, however, upon its

concl usi on, he nade adm ssion to Fritchie that he i ndeed was the
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shoot er. (ROA. 13 806-08, 848-49; ROA.14 872-74, 879-81; SROA. 1
66; PCR 4 377-79). Het heri ngton was shocked and acknow edged
that Philnore’s continued untruths to his attorney underm ned
conpletely Hetherington’s strategy of portraying him as the
cooper ati ng, non-shoot er, and gutted the rather powerful
mtigation of putting the victinis famly at ease by returning
Perron’s body, renorse for the death, and cooperating with the
police. (PCR 4 379-80).

Fol | owi ng t he Novenber 23rd pol ygr aph exam nati on,
Het heri ngton noted he faced nounting evidence against Philnore,
who had lied to his lawer and the police, and now was not only
involved as a principal to felony nurder, but was in fact the
shoot er . Het heri ngton discussed wth Philnore his option to
continue to cooperate with the police and retain the mtigation
devel oped to date, or to be a |lying non-cooperating shooter, and
lose that mtigation. (PCR 4 381-83). The decision, wth
Philnmore’s full agreenment was to remain cooperative and sal vage
what coul d be sal vaged. (PCR. 4 382-83).

It was Hetherington’s counsel to his client not to talk to
the police if he were the shooter. (PCR 4 383). Het heri ngt on
confirmed he never advised Philnore that if he were the shooter
he should still talk to the police and lie (PCR 4 383-84).
Phil nore’ s subsequent cooperation, his Novenber 26th videotaped

statenment and Decenber 16th grand jury testinony were nmade with
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Het herington’s counsel, with Philnore’s best interest at the
forefront. (ROA 13 798-811, 848-49, 859-62; ROA 14 870-74, 979-
81; PCR 4 384-85).

Philmore’s final evidentiary hearing wtness, his nother,
Kat hl een Laverne MIller (“Mller”), explained she was unable to
testify in the penalty phase due to a nervous breakdown and back
pr obl em She had a nervous breakdown after Philnore confessed
to being the shooter. Because of he depression and back
probl ems, her doctor advised MIller she “would not be in any
condition, physically or nentally, to testify at that tine.”
(PCR 5 483-84) .

Following the evidentiary hearing, on WMy 12, 2004, the
trial court resolved all of the postconviction clains against
Phil nore. (PCR 10 1334-63). This appeal follows.

Simul taneously with the filing of the initial brief in this
appeal, Philnore filed a petition for wit of habeas corpus in

case nunber SCO05-250.
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SUMVARY OF THE ARGUMENT

Point | - Philnore’'s assertion counsel was ineffective for
not having preserved for appeal the challenge to the perenptory
strike against African-Anerican juror Holt s procedurally
barred, as this Court reviewed the matter and found the strike
was not pretextual, in spite of the lack of preservation.
Phil more should not be permtted to recast the issue as one of
ineffectiveness to gain a second appeal. Mor eover , no
deficiency or prejudice can be found as this Court has
determ ned the strike was not pretextual.

Point Il - Pre-indictnment counsel, Hetherington, rendered

effective assistance under Strickland, related to Philnore's

decision to talk to the police. This Court should reject
Philnore’s suggestion of a per se ineffectiveness finding
whenever a defendant represented by counsel, gives an interview
to the police and confesses. Mor eover, the decisions made by
Het heri ngton, reviewed from counsel’s perspective at the tine,
show that he advised Philnore to be honest with counsel, that
there were serious risks when untruthful, and not to talk to the
police if he were involved in the abduction and nurder of
Per ron. Nonet hel ess, Philnmore was untruthful with counsel in
denying his participation, disregarded counsel’s advice, and
spoke to the police. Counsel nmay not be deened ineffective

based on Philnore’s intentional m sleading of counsel.
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Point IlIl - The <court’s rejection of the <claim of
i neffectiveness of penalty phase counsel is supported by the
facts and |aw Phil more has not established that counsel’s
decision not to present an additional nmental health expert, Dr.
Maher, nmade after consultation with the doctor and review of the
evidence was either deficient or prejudicial. This is based on
the fact the doctor would be offing testinony that Philnore had
an anti-social personality disorder and only cunul ative evi dence
offered by other defense doctors. Al so, Dr. Maher would have
conflicted with the other defense expert who offered Philnore
the statutory mtigator of under the substantial dom nation of
anot her. There is no evidence the result of the trial would
have been different had Dr. Maher testified.

Point IV - The court’s factual finding of a agreenment by

counsel and client to the strategy on conceding to second-degree

nmurder and the underlying felonies is supported by conpetent,
substanti al evidence. Moreover, such strategy was sound in
light of Philnore’'s prior violent felony conviction and full,
detailed police statenment confessing to the abduction and nurder
of Kazue Perron. The strategy of trying to obtain a life
sentence was reasonable and Phil nore has not shown that there is
a reasonable probability he would have received a |ife sentence

absent the concession. Such decision conmports with Florida v.

Ni xon, 125 S.Ct. 551 (2004).
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ARGUMENT

PO NT |
POSTCONVI CTI ON RELI EF WAS DENI ED PROPERLY AS
PHI LMORE FAI LED TO PROVE | NEFFECTI VE
ASSI STANCE ARI SI NG FROM THE COWMPLETENESS OF
COUNSEL’ S OBJECTI ON TO THE STATE' S
PEREMPTORY STRIKE OF POTENTI AL AFRI CAN
AMERI CAN JUROR HOLT (restated)
As he did in Anended Postconviction ClaimlA (PCR9 1134-
42; PCR 10 1282-87), Philnore asserts that the State’'s use of a
perenptory strike against potential African-Anerican juror Holt

(“Holt”) was pretextual and in violation of Ml bourne v. State,

679 So.2d 759 (Fla. 1996) and Slappy v. State, 522 So.2d 18

(Fla. 1988). \VWhile the defense objected, Philnore asserts that
counsel should have asked further questions to establish the
pretextual nature of the strike and that the State’'s allegedly
“vague” reasons for the strike “indicate that this strike was
used under pretext.” (IB 55-56). Failure to inquire further
permtted the striking of the juror. This, Philnore points to
as prejudicing him He asserts that had Holt been on the jury
she “coul d have swayed” the jury to vote for life. (1B 56).
Contrary to Philnore’s position, relief is not required.
Phil nmore presented no evidence the strike was pretextual and
this Court had previously rejected the challenge to the
perenptory strike. I neffective assistance of counsel under

Strickland v. Washington, 466 U S. 668 (1984) has not been
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proven. The court’s rejection of this <claim after an
evidentiary hearing nust be affirned.
The standard of review of clains of ineffective assistance

following an evidentiary hearing under Strickland v. Washi ngton,

466 U.S. 668 (1984), is de novo, wth deference given the
court’s factual findings. This Court recently stated:

... we review the deficiency and prejudice prongs [of
Strickland] as "mxed questions of Ilaw and fact
subject to a de novo review standard but ... the trial
court's factual findings are to be given deference. So
long as the [trial court's] decisions are supported by

conpetent, substantial evidence, this Court wll not
substitute its judgnent for that of the trial court on
guestions of fact and, likewi se, on the credibility of

the witnesses and the weight to be given to the
evi dence." Sochor v. State, 883 So.2d 766, 781 (Fla
2004) (quoting Porter v. State, 788 So.2d 917, 923
(Fla. 2001)) (enphasis omtted).

Arbelaez v. State, 30 Ha. L. Wekly S65, S66 (Fla. Jan. 27,

2005). See Stephens v. State, 748 So. 2d 1028 (Fla. 1999)

(requiring de novo review of ineffective assistance of counsel);

Sins v. State, 754 So.2d 657, 670 (Fla. 2000).

For a defendant to prevail on an ineffective assistance of
counsel claim he nust establish (1) counsel’s representation
fell below an objective standard of reasonabl eness, and (2) but
for the deficiency, there is a reasonable probability the result

of the proceeding would have been different. Strickland, 466

U S. 688-89. This Court has expl ai ned:

First, the def endant must show that counsel 's
performance was deficient. This requires show ng that
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counsel nmde errors so serious that counsel was not
functioning as the "counsel" guaranteed the defendant
by the Sixth Amendnent. Second, the defendant nust
show that the deficient performance prejudiced the
def ense. This requires show ng that counsel's errors
were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unl ess a
def endant makes both showi ngs, it cannot be said that
the conviction or death sentence resulted from a
breakdown in the adversary process that renders the
result unreliable.

Valle v. State, 778 So.2d 960, 965 (Fla. 2001) (quoting

Strickland, 466 U S. at 687). In assessing an ineffectiveness

claim the Court nust start from a “strong presunption that
counsel’s conduct falls within the wde range of reasonable

prof essi onal assistance.” Strickland, 466 U S. at 688-89.

“Judicial scrutiny of counsel’s performance nust be highly
deferential” and “the distorting effects of hindsight” nust be
elimnated and a “strong presunption that counsel's conduct
falls wthin the wde range of reasonabl e professiona

assi stance” nust be enployed. Strickland, 466 U S. at 689

(citation omtted).
During the Case Managenent Hearing, the court ruled that
Phil more could present evidence on his anmended CaimIlA (PCR 1
9-10). Based upon the pleadings and evidentiary devel opnent,
t he court concl uded:
This claim is legally insufficient and procedurally
barred. First, the Defendant has failed to allege any
facts denonstrating that the strike was pretextual.

Additionally, the issue of the State’'s exercise of a
perenptory chall enge against this juror was raised on
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appeal . Clains previously raised on direct appeal
cannot be raised wunder the guise of ineffective
assistance of counsel in collateral proceedings.
Sireci v. State, 469 So.2d 119 (Fla. 1985), cert.

denied, 478 U.S. 1010, 106 3308, 92 L.Ed.2d 721

(1986) .

(PCR 10 1337-38). Wth respect to Caim IC wherein Philnnore
was asserting counsel was ineffective for failing to preserve
this issue for appeal, the court concl uded:

As to counsel’s failure to preserve for appeal the

i ssue of striking the only potential African-Anerican

juror, this claim fails as the Defendant cannot

denonstrate that he was prejudiced. The Florida

Suprenme Court reviewed the issue, even wthout it

bei ng preserved, and found that the claim was wthout

nerit because the State advanced “a facially race-

neut r al non- pr et ext ual reason for perenptorially

chal l enging Holt.” Philnore at 930.

(PCR. 10 1338). The record and case |aw support these findings
and concl usi ons.

In Philnore’s anended Caim |IA he pointed to the trial
record and asserted that the State’s reasons for striking Holt
were pretextual and counsel should have taken the opportunity to
rebut the State’s claim that the reasons were not race-based.
(PCR 9 1136-37). However, in the evidentiary hearing, Philnore
nmerely questioned Thomas Garland (“Garland”) about his actions
(PCR 1 19-23). Philnore presented nothing to establish that the
perenptory strike was a pretext. As such, the court accurately

found Philnore had not denonstrated there had been a pretextua

strike. (PCR 10 1338). Cf. Freeman v. State, 761 So. 2d 1055,

39



1061 (Fla. 2000) (opining “[the] defendant bears the burden of
establishing a prima facie case based upon a legally valid
claim Mere conclusory allegations are not sufficient to neet

this burden.”); Ragsdale v. State, 720 So. 2d 203, 207 (Fla.

1998) (stating that although courts are encouraged to conduct

evidentiary heari ngs, a sunmmar y/ concl usory claim “is
insufficient to allow the trial court to examne the specific
al | egati ons agai nst the record").

Mor eover, as pointed out in the State’'s initial responses
to this claim and in its witten closing, the matter 1is
procedurally barred. (PCR 6 609-13; PCR 9 1162-69; 1225-26). On
direct appeal, Philnore asserted that the perenptory strike of
Holt was pretextual. This Court rejected the matter finding
“[moreover, we conclude that even if this claim was not
procedurally barred, it has no nerit because the State has
advanced a facially race-neutral non-pretextual reason for
perenmptorily challenging Holt.” Philnore, 820 So.2d at 930. It
is inappropriate to wuse a different argunent, such as

i neffectiveness of counsel, to re-litigate the sane issue. State

v. Ri echnmann 777 So.2d 342, 353 n.14 (Fla. 2000) (finding

clainms procedurally barred because defendant was couching them
in ternms of ineffective assistance when they had been raised and

rejected on direct appeal).
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Although an ineffective assistance <claim normally is
cogni zabl e in postconviction, presentation of the claimis not
valid when wused to relitigate an issue that was previously

raised and rejected on appeal. Brown v. State, 775 So. 2d 616,

621 n.7 (Fla. 2000) (precluding attenpts to relitigate claim
that defendant was entitled to additional perenptory chall enges
by couching issue as a claim of ineffective assistance of
counsel ). Philnmore is not permtted to recast a direct appea

claim as one of ineffective assistance of counsel and obtain a

second review See R vera v. State, 717 So. 2d 477, 480 n.2

(Fla. 1998) (finding it inpermssible to recast claim which
could have or was raised on appeal as one of ineffective
assistance in order to overcone the procedural bar or to
relitigate and issue considered on direct appeal); Cherry V.
State, 659 So. 2d 1069, 1072 (Fla. 1995) (opining "[t]o counter
the procedural bar to some of these issues, Cherry has
[i mperm ssibly] couched his claimon appeal, in the alternative,
in terns of ineffective assistance of counsel in failing to
preserve or raise those clains").

Furthernore, Philnore has not carried his burden of proving
both deficient performance and prejudice under Strickland
because he failed to bring forth any evidence that the strike
was a pretext. During the evidentiary hearing, Garland noted he

acknowl edged the defense would want African-Anericans on the
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jury, but was realistic about the possibilities given that the
popul ation was small in the county (PCR 1 18-19). Garland, did
not dispute the trial record, and vaguely recalled the
ci rcunstances regarding his challenge to the striking of Holt
(PCR 1 18-23, 39-42). He conceded the State’'s strike of Holt
was not racially nmotivated (PCR 1 40). \Wen questioned why he
did not delve further into the State’'s reason for striking Holt,
Garland offered that he nust have been satisfied - he had
objected, it was overruled and he “nobved on.”. In fact, 1in
response to the questions regarding his failure to inquire into
how many other “nothers of prospective juror of the white race”
that the State staff interviewed, Garland nade note that Holt’'s
nother was a clerk in the courthouse. (PCR. 1 44). He saw no
pattern enmerging from the State’'s striking of Holt (PCR 1 42-
44) . When objecting to the strike, Garland was aware of State

V. Neil, 457 So.2d 481 (Fla. 1984); State v. Slappy, 522 So.2d

18 (Fla. 1988); and Melbourne v. State, 679 So.2d 759 (Fla.

1996) and their discussions of a challenge to a juror on a
raci al basi s. He objected to the strike on those grounds, but
was overrul ed. Garland relied on the record with regard to
Holt’s juror questionnaire (PCR 1 62-63).

The trial record establishes that voir dire commenced wth
the court inquiring about strongly held beliefs regarding the

death penalty, ability to weigh sentencing factors, personal

42



har dshi ps, and know edge of the case, parties, and/or wtnesses
(ROA.9 186, 218-43). Holt did not respond to these questions,
and at comencenent of the second day of voir dire, the State
noted Holt had been sleeping® (ROA 11 476).

When questioned, Holt attested she had no problem serving
and admtted her nother, Rosa Holt, was the managing clerk in
the judge’ s division. After a series of questions to which
Holt gave nonosyllabic answers, the State asked the rhetorical
guesti on, “You just don't really care, do you?” She
acknow edged her witten questionnaire indicated those convicted
shoul d not receive the death penalty, but should stay in prison
for life. Later, she stated that death may be appropriate, but
shoul d not be the sole option (ROA 11 507-009.

The defense objected when the State sought to use a
perenptory strike for Holt. In response, the State Attorney
poi nted out Holt had vacillated in her opinion about the death
penalty; on the questionnaire, she indicated she was against it,
but in court, she said it may be appropriate. The State was
uncertain upon which answer to rely. Further, Rosa Holt had
indicated to State staff menbers that it would be better if her

daughter did not sit on the jury. The Assistant State Attorney

® The State sought Holt’'s excusal for cause on the basis she
had been sl eeping. In denying the challenge, the court agreed
that from the State’'s angle of view, it my have |ooked as
t hough Holt were sl eeping, but she was awake.
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rem nded the court Holt had been sleeping. The variance between
Holt’s witten and verbal answers, was found by the court to be
a race-neutral basis for the strike, and from the totality of
the circunstances, the reason was not a pretense, but was
genui ne, and that the State’'s “other basis” was genuine (ROA 13
836, 844-49). The court reasoned:

First, that the explanation given is facially race
neutral .

Secondly, the Court, again, as previously stated, is
aware of the sensitive nature of the case and (sic)

bar and the scrutiny that will be given this case. |
am highly aware of that. But | have reviewed the
guestionnaire. | listened intently to the responses
given by M. Holt, because candidly, | was concerned

that that issue may arise. There is no question in ny
m nd, that given all the circunstances surrounding the
strike, the explanation is not a pretense

The Court would state again that | believe and fee
strongly through the responses given by the juror, the
explanation given by the State and the review of the
jury questionnaire, that the basis and explanation
given is genuine, and accordingly, |I'’m going to allow
the strike on a perenptory basis.

(RCOA. 13 848-49).
Deficient performance has not been shown. Counsel objected

to the strike of Holt. See Neil; Slappy; Melbourne. I n

response, the State Attorney pointed out Holt had wavered in her
opinion about the death penalty; on the questionnaire she
i ndi cated she was against it, but in court, she said it may be
appropriate. The State was uncertain upon which answer to rely.

The other reason was that Rosa Holt had indicated it would be

44



better if her daughter did not sit on the jury. This court
contenplated the variance between Holt’s witten and verbal
answers, found such was a race-neutral basis for the strike, and
from the totality of the circunstances, the reason was not a
pretense, but was genuine as was the State’'s “other basis.” (ROA
836, 844-49). This ruling was affirnmed on appeal. Philnore, 820
So.2d at 930. Philnore has not presented any evidence that Rosa
Holt's statenment was false or that the State m srepresented it
in any way. As such, he has failed to carry his burden of
provi ng deficient performance. Rivera, 717 So.2d at 486 (finding
where defendant fails to present evidence supporting claim
relief must be denied).

Furthernore, no prejudice can be shown as this Court has
reviewed the record and determined that the State’'s strike was
“facially race-neutral and non-pretextual.” Philnore, 820 So.2d
at 930. Based upon this, it cannot be said that, but for
counsel’s alleged error, the result of the proceeding would have

been changed. Rel i ef must be denied. Ci. Wiite v. State, 559

So.2d 1097, 1099-1100 (Fla. 1990) (rejecting ineffectiveness
claimregarding failure to preserve issues for appeal based upon
direct appeal conclusion that unpreserved alleged errors would

not constitute fundanmental error).
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PO NT |1

PRE- | NDI CTMENT DEFENSE COUNSEL RENDERED
EFFECTI VE ASSI STANCE WHI LE CONTENDI NG WTH A
CLI ENT VWHO ACTIVELY LIED TO COUNSEL AND
CONCEALED THE FULL EXTENT OF H' S PERSONAL
| NVOLVEMENT I'N THE CRI MVES UNDER
| NVESTI GATI ON (rest at ed)

Pointing to Cronic v. United States, 466 U S. 648 (1984)

and Watts v. Indiana, 338 US. 49 (1947), Philnore asks this

Court to find per se ineffectiveness when counsel does not
prohibit his client from talking to the police. He also
suggests that his counsel, John Hetherington ("Hetherington”),
was working for the State by questioning his client in front of
t he police. Further, it is Philnore s position; Hetherington
had an obligation to conduct a full scale investigation of the

case and to obtain a plea agreenent before allowing his client

to be questioned by |l|aw enforcenent. Such is not the
appropriate standard. Instead, the nmatter is governed by
Strickl and. See Florida v. N xon, 125 S . C. 551 (2004)

(refusing to expand the narrow exception recognized in Cronic to
i nstances where counsel concedes his client’s guilt at trial
wi t hout an express agreenent and noting that a presunption of
prejudice only applies where “counsel entirely fails to subject
t he prosecution’s case to nmeani ngful adversarial testing”).

Any mscue in talking to the police lies squarely upon the

shoul ders of Philnore who conversed with |aw enforcenent, in
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spite of counsel’s warning of the dangers of doing so and advice
not to give a statenent if he were involved in Perron's
abduction and shooting. Supported by substantial, conpetent
evidence and appropriate |legal analysis are the trial court’s
post - evi denti ary heari ng findi ngs t hat counsel render ed
effective assistance in light of Philnore’s admitted lies to
his attorney and voluntary discussions with the police.  This

Court should affirm

10 Hetherington's advice to Philnore was clear, do not talk
to law enforcenent if you are involved in the crines. Philnore
ignored that advice, and now blanes Hetherington for the fact
the police obtained a full confession.

X Philmore was not arrested until December 17, 1997 upon

his Decenber 16, 1997 i ndictnent. He was not entitled to an
attorney under the Sixth Anmendnment until then. Het heri ngton’s
assistance to Philnore before that date was pursuant to the
Fifth Anmendnent as outlined in Mranda v. Arizona, 384 U S. 436
(1966) . This Court should find the Sixth Anmendnent right to
counsel as described in Strickland v. Wshington, 466 U S. 688
(1984), is not available to Philnore in this context. The Sixth
Amendnent right to counsel is offense-specific. MNeil V.
Wsconsin, 501 U S 171 (1991); Taylor v. State, 596 So.2d 957,
968-70 (Fla. 1992)(holding Florida s counter-part to the Sixth
Amendnent, Article |, Section 16 right to counsel, is charge
specific and “invocation of the right on one offense inposes no
restrictions on police inquiry into other charges for which the
ri ght has not been invoked” - the right to counsel attaches “at
the earliest of the following points: when [the defendant] is
formally charged with a crine via the filing of an indictment or
information, or as soon as feasible after custodial restraint,
or at first appearance”); Ownen v. State, 596 So.2d 985 (Fla.
1992). See also Chavez v. State, 832 So.2d 730, 758 (Fla. 2002).
But see US. v. Wade, 388 U S. 218 (1967) (the federal Sixth
Amendnment right to counsel attaches at indictnent). Should this
Court find Philnore had the right to counsel under Strickland,
neither the record, evidentiary hearing, nor case |aw support a
claimof ineffective assistance.
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The standard of review of clains of ineffective assi stance

following an evidentiary hearing under Strickland, is de novo,

with deference given the court’s factual findings. Arbelaez, 30
Fla. L. Weekly at S66; Stephens, 748 So.2d at 1028, Sinms, 754
So. 2d at 670.

For a defendant to prevail on an ineffective assistance of
counsel claim he nust establish (1) counsel’s representation
fell below an objective standard of reasonabl eness, by nmaking
errors so serious that counsel was not functioning as the
"counsel " guaranteed the defendant by the Sixth Amendnent and
(2) but for the deficiency in representation, there is a
reasonabl e probability the result of the proceeding would have

been different. Strickland, 466 U. S. 687-89. See Valle, 778

So.2d at 965. In assessing an ineffectiveness claim the court
must start from a “strong presunption that counsel’s conduct
falls wthin the wde range of reasonabl e professiona

assi stance.” Strickl and, 466 U. S. at 688-89. “Judi ci a

scrutiny of counsel’s performance nust be highly deferential”
and “the distorting effects of hindsight” nust be elimnated and
a “strong presunption that counsel's conduct falls within the
wide range of reasonable professional assistance” nust be

enpl oyed. Strickland, 466 U S. at 689 (citation omtted).

Upon the above standard, the court assessed the evidence

presented, applied Strickland and its progeny to these findings,
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and denied relief. The court found Philnmore was not truthful
with Hetherington until the final polygraph exam nation, that at
the tine strategy was forned, and decisions nade, only Phil nore
knew the extent of his involvenent in the crinmes, and that
Het herington advised his client not to talk to |aw enforcenent
if he were involved in the abduction and nurder of Perron. In
spite of these warnings, and after giving Hetherington specific
assurances that he was not involved in the abduction or
shooting, Philnore gave various police statenents, eventually
implicating hinself fully in the carjacking and nmnurder of
Per ron. Het herington’s advice to Philnore was clear, do not
talk to law enforcenent if you are involved in the crines.
Philmore ignored that advi ce, and only upon Philnore's
assurances he was not involved did the interviews go forward.
As the court found, blamng Hetherington for Philnore’s own
actions, does not establish ineffective assistance of counsel.
(PCR. 10 1340-49).

In denying relief, the court ruled as foll ows:

The Defendant was arrested on Novenber 14, 1997

and was initially charged with the crinmes of arned

trespass and robbery of the Indiantown Bank. Bef ore

counsel was appointed, M. Philnore gave a statenent

to law enforcenent with regards to his involvenent in

the robbery. Upon asking for an attorney, the

interview was termnated and M. Hetherington was

appointed as M. Philnore’s counsel on Novenber 15,
1997.
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M. Hetherington testified both at the hearing on
the 3.851 Motion (EH at 149-152) and at the hearing on
the Motion to Suppress (TR 812-827), that he had a |ot
of information given to himwithin a very short period
of time after being appointed to represent the
Defendant. ... The Defendant had maintained that his
Co- Def endant had di sappeared for a tine and reappeared
at sone point after the bank robbery with the gold
Lexus (EH at 197, 365).

In the February 8, 2000 hearing on the Mtion to
Suppress, both the Defendant and M. Hetherington
testified that the Defendant advised M. Hetherington
that he had nothing to do with the abduction of the
driver of the Lexus and wanted to make a statement to
| aw enforcenment to that effect (TR at 793-795; 813,
842, 856-857). It is clear fromthe testinony at the
Motion to Suppress Hearing (TR at 838, 840-842), as
well as the testinobny at the evidentiary hearing on
the 3851 Mdtion, that M. Hetherington made it very
clear to the Defendant that he had to tell M.
Het heri ngton the truth, and if he did not, there would
be serious consequences in making a statenment to |aw
enforcenent (EH at 357-358). It is clear from the
Defendant’s own testinony at the Suppression Hearing
that up until the statenent nade on Novenber 18, 1997,
he had told M. Hetherington that he had nothing to do
with the abduction of the owner of the Lexus, Kazue
Perron, and that he wanted to give a statement to |aw
enforcenent. As reflected on pages 57, 59 and 61 of
the transcript of the Suppression Hearing, t he
Def endant testified that he told M. Hetherington that
he didn’t know anything about the abduction. This was
reflected in the statenent given by the Defendant on
Novenber 18, 1997, in the presence of his attorney, in
whi ch the Defendant conpletely denied any know edge of
t he abduction of the owner of the Lexus (Def. Ex. 4,
at pages 54-56; 71-73). On page 75 of this statenent,
| aw enforcenent asked the Defendant if he wanted to
take a lie detector test to confirm the statenent to
whi ch the Defendant replied in the affirmtive.

During the Suppression Hearing, at page 15, |ines
11 through 24, M. Hetherington testified that during
the course of his conversations with the Defendant
prior to the schedul ed pol ygraph on Novenber 20, 1997,
there were ongoi ng discussions between hinself and the
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Def endant regarding the inportance of telling M.
Het herington the truth. M. Hetherington testified
that he again nmade it very clear to the Defendant that
if he did not tell M. Hetherington exactly what was
the truth and what was not, there would be serious
consequences to him taking the polygraph. M.
Het herington testified in the 3.851 Hearing (EH at
149-152) that it nade sense for the Defendant to take
the polygraph if he was telling M. Hetherington the
truth, and that he comunicated the inportance of
telling M. Hetherington the truth to him to the
Def endant. (sic) He testified that he told the
Def endant that it only nmade sense for himto take the
pol ygraph if he were telling the truth and that there
was a great risk to himif he were not. He told the
Def endant that if he were involved, do not go and take
t he polygraph; that he would not have an attorney
there to stop the interview However, the Defendant
reassured him that he would pass the polygraph and
that he was telling the truth. M. Hetherington also
testified that the purpose of taking the test was to
confirm the Defendant’s innocence to avoid the Co-
Defendant’s (sic) pointing a finger at him and having
him falsely charged. He also testified that the
Def endant knew he was going to be on his owm with the
detective wthout his attorney being present during
the test, based on the standard operating procedures
for adm nistering the test and that the Defendant had
agreed to this (EH at 356-359). Notw thstandi ng these
di scussions, the Defendant continued to maintain his
i nnocence with regards to the abduction of the owner
of the Lexus. At the tinme of the Novenber 20, 1997,
pre-interview for t he pol ygr aph t he Def endant

i ndi cated that he was there on his own free will and
he knew he could |leave at any tinme (Def. Ex. 5, at
page 4). He further stated that he knew that the

topic of the polygraph was to talk about the
carjacking (page 6) and indicated during the statenent

that his greatest anbition in |life was to get the
ni ghtmare behind him further stating that is all he
ever thinks about (page 27). During the polygraph

test on Novenmber 20, 1997, the Defendant admitted to
being present and involved in abducting the driver of
the Lexus. \When asked if he knew what happened to the
driver after the abduction he muaintained that he had
no know edge of her whereabouts (page 51)....
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It was both the testinony of M. Hetherington and
the Defendant that it was not until after the Novenber
20, 1997 statenent was concluded that M. Hetherington
first learned that Kazue Perron had been nurdered and
he first realized that the Defendant was now invol ved
in carjacking and felony nurder (TR at 799-800). M.
Het herington testified that at this point it was clear
that a I|ife sentence was the base |Iline. M.
Het herington testified, both at the 3.851 Hearing and
t he Suppression Hearing, that at this point he and the
Def endant di scussed the fact that further cooperation
with law enforcenment mght be in his best interest,
provided he was not the shooter. M. Hetherington
also testified that he advised the Defendant that he
did not have to give any further statenents if he did
not want to and inpressed upon the Defendant the
inportance of telling himthe truth (TR at 801-802).
On Novenber 21, 1997, the Defendant gave another
statenent to |law enforcenent based on the discussion
and joint decision between he (sic) and M.
Het heri ngt on t hat, at this juncture, further
cooperation with |aw enforcenment would be in his best
interest, provided he was not the shooter in the
mur der. The record reflects that during the first
part of the statenment on Novenber 21, 1997, the
Def endant acknowl edged that he was present during the
nmur der of Kuzue Perron but denied being the shooter
(Def. Ex.6, part 1, pages 8-9). During the second
part of the statenent, after a discussion wth
counsel, he described how the body was disposed of
(Def. Ex. 6, part 2, page 43).

At the <conclusion of this statenent it was
di scussed and understood that the Defendant woul d have
to undergo a polygraph examnation in an effort to
determne the truthfulness of his Novenber 21, 1997
st at enent . M. Hetherington testified that at this
point he had discussion with the Defendant wth
regards (sic) to a further polygraph exam nation, and
i npressed upon him the inportance of telling him the
truth. He indicated to the Defendant that he did not
have to undergo the polygraph exam nati on. However,
M. Hetherington testified that w thout a polygraph to
confirm the Defendant’s statenment at this juncture,
the State could avoid mtigation that could be gained
by the Defendant comng forward and telling the truth
since the Defendant had previously lied (EH at 375-
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377) . M. Hetherington testified that he weighed the
benefit of the Defendant now giving a truthful
statenent based on the Defendant’s insistence that he
was not the shooter. M. Hetherington testified that
he advi sed the Defendant that if he was the shooter he
should say nothing else and end all cooperation. (EH

at 371, 378-380). The Defendant, however, know ng
that he was the shooter, lied to M. Hetherington and
again wanted to speak to |aw enforcenent. He agreed

to and participated in the polygraph, know ng that he
could not be truthful

At this juncture, other than the Co-Defendant,
t he Defendant was the only other one that knew he was
the shooter in the hom cide. At the time of the
actual polygraph on Novenber 23, 1997, the Defendant
acknow edged that he was the shooter, which according
to the testinmony of M. Hetherington, cane as a
conplete and total shock to defense counsel (EH at
378-379). The lie which the Defendant told to his
def ense counsel under m ned counsel’s mtigation
strategy of the Defendant being a cooperating non-
shooter who actively participated in easing the
famly's distress by finding the body. The
Def endant’s own continued lies to his attorney did
away W th what defense counsel testified would have
been conpelling mtigation of truthful cooperation.
The strategic choices available to defense counsel at
this juncture were limted to whether the Defendant
would be a |ying and uncooperative shooter or a
trut hful cooperative shooter. Bot h the Defendant and
M. Hetherington agreed that it would be better to
give truthful statenments to |aw enforcenent and before
the grand jury, thereby gaining the possible
mtigation of his being a truthful and cooperating
shoot er . The Defendant gave another statenent to |aw
enforcenent and to the grand jury (EH at 381-384).

The evidence is uncontroverted that the Defendant
Lenard Philnore was not honest with his |awer at any
point until the polygraph exam nation adm nistered on
Novenber 23, 1997. This is reflected in the testinony
of the Defendant during the Suppression Hearing...
Prior to making statenent to |aw enforcenent on
Novenber 18, 1997, Novenber 20, 1997, Novenber 21,
1997 and Novenber 23, 1997, M. Hetherington advised
the Defendant repeatedly not to speak wth |aw
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enforcenment if he was not telling M. Hetherington the
truth and advised him of the great risk he would be
exposing hinself to if he were not.

The statenent made by the Defendant on Novenber
18, 1997, was nmade in the presence of M. Hetherington
at the request, if not the insistence of the
Def endant, in order to clear his nane. The evi dence
is uncontroverted that at the tinme the Defendant nade
the statement, he told M. Hetherington that he didn’t
know anyt hi ng about the abduction of Kazue Perron (EH
at 354-355). Prior to this polygraph exam nation M.
Het heri ngton repeatedly advised the Defendant that if
he was not telling the truth he should not submt to
t he pol ygraph exam nation and that if he was not being
truthful there would be serious consequences (EH at
356- 359). M. Hetherington did not advise or permt
the Defendant to give incrimnating statements as
argued by the defense. He repeatedly and consistently
told the Defendant not to speak with |aw enforcenent
if he was not telling M. Hetherington the truth. As
reflected in the Novenber 20, 1997, statenent, M.
Phil nore acknow edged that he was there on his own
free will and he knew he could |leave at any tine and
he once again stated that his greatest anmbition in
life was to get the nightmare behind him wth this
being his notivation for giving the statenent (Def.
Ex. 5, at pages 4, 27). Unfortunately for the
Def endant, at the tinme he gave the Novenber 20, 1997
statenent he had not been truthful with his [awer and
during that statenent, he admitted to being present at
the tinme of the abduction of Kazue Perron. Bet ween
this tinme and the follow ng day when M. Hetherington
| earned that Kazue Perron had been nurdered, the
Def endant adamantly advised M. Hetherington that the
Co- Def endant, Anthony Spann, was the shooter (EH at
374-376).

At this point the Defendant and M. Hetherington
knew that the Defendant was absolutely facing felony
murder for which the death penalty could be inposed.
At that time, M. Hetherington testified that he
di scussed mtigation with M. Philnore and advised him
that if and only if he was not the shooter,
cooperating with law enforcenment at that juncture
could be a mtigating factor (EH at 371-380). The
testimony was that during the discussion, it was the
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Def endant who precipitated helping |aw enforcenent
find Ms. Perron’s body, based upon his insistence that
he was not the shooter (RH at 372-374).

After the Novenber 21, 1997 statenent, based on
t he know edge that M. Hetherington had at the tine,
whi ch he obtained from a nunber of different sources,
strategic decisions were nmade in an effort to
essentially save M. Philnore’'s life. This was
confirmed by M. Philnore at the tinme of the hearing
on the Mdttion to Suppress (TR at 868) wherein he
testified that IVF . Het herington wanted him to
cooperate so he would not get the death penalty and
admtted that M. Hetherington was trying to save his
life. The Defendant also confirmed at the Mtion to
Suppress hearing (TR at 876) that wuntil after the
Novenber 23, 1997 polygraph, he had lied to M.
Het heri ngt on.

Whether or not to recommend that a crimnal
def endant make a statenment is a strategic decision of
defense counsel which is only deficient if it is
unreasonabl e from counsel’s perspective at the tine he
made the reconmendati on. Smth v. Rogerson, 171 F.3d
569, 572-73 (8th Cr. 1999), citing Strickland, 466
U S at 689. Caimll of the notion boils down to a
conplaint that M. Hetherington was ineffective in his
handling of the Defendant’s |ies. Clearly had the
Def endant been honest with his attorney at any stage
prior to his full confession, M. Hetherington would
not have advised the Defendant to namke any statenents

to | aw enforcenent. Counsel s decision regarding the
statenments were strategic, nmade after he had obtai ned
adequat e i nformati on, and wer e based on t he

Defendant’s representations that the was innocent.
Furthernore, for the nost part, the Defendant hinself
insisted on speaking to law enforcenment and he nade
the decision to do so after M. Hetherington had
advi sed him repeatedly of the risk of doing so if he
was not being honest with his lawer and that he
should remain silent if he were not innocent of first,
t he abduction, and | ater the shooting.

Wth regards (sic) to the <claim that M.
Het herington should not have consented to the
Def endant neeting wth Jlaw enforcenent to give
statenments outside of his presence, this was clearly
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based on the Defendant’s representations that he was
i nnocent and the Defendant’s understanding and
agreenent that counsel not be present. Further, there
is no evidence in the record that, given the
spont aneous nature of the Defendant’s statenents, M.

Het heri ngton could have stopped the Defendant from
making incrimnating statenents even had he been

t here. The spontaneous nature of M. Philnore' s
incrimnating statenents al so prevent ed M.
Het herington from exploring the possibility of
securing a plea agreenent in exchange for the

st at enents.

Based on the testinmony that this Court heard in
the 3.851 Hearing, Mdtion to Suppress Hearing and
totality of the entire file, the Court finds that when
M. Hetherington spoke with his client, his client
deni ed being involved in the abduction and the nurder,
and | at er deni ed bei ng t he shoot er. Upon
consideration of the information M. Hetherington
obt ai ned concerning the events surrounding the crines,
the fact that the Co-Defendant had been charged wth
an unrelated nurder in Tallahassee, the laws that
pertain to felony nmurder, as well as the |aws that
pertain to mtigation in death penalty cases, M.
Het herington, conceding to the w shes of his client
and in reliance on statenents nmade to him by his
client, allowed him to give statenents to |aw
enf or cenent . M. Hetherington can not be deened
ineffective for relying on the statenents made to him
by M. Philnmore which he had no reason to doubt. Nor
can he be deenmed ineffective for honoring his client’s
wi shes. Fotopoulous v. State, 838 So.2d 1122 (Fla.
2002). M. Hetherington’s actions in this regard were
i nfornmed, strategic choices, based on the infornmation
that M. Hetherington had at the tine, which were
substantially influenced by the Defendant’s own
statements and w shes, which seened reasonable in
consideration of all the facts and circunstances know
to M. Hetherington at the time each statenent was
made. This Court finds that M. Hetherington's
decision to allow the Defendant to nake each
respective statenent was, at the tine, strategically
sound and that his decisions were clearly based upon
representations by the Defendant that he was innocent
and that the Defendant hinmself was insistent on
speaking to |law enforcenent after counsel advised him
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of the risk. This Court nust indulge a strong
presunption that counsel’s conduct falls within the
wi de range of reasonable professional assistance.
Strickland, 466 U S. at 689. Here, the Defendant has
not overcone the presunption that, under these
ci rcunst ances, al I owi ng t he Def endant to make
statenments on each of the respective dates discussed
above mght be considered sound trial strategy.
Accordingly, this Court is wunable to find that in
light of all the circunstances, counsel’s actions were
outside the wde range of professional conpetent
assi stance as contenpl ated by the | aw.

(PCR 10 1340-49) (footnotes omtted). These factual findings
are supported by substantial, conpetent evidence and the |egal
concl usi ons conport with the | aw

Phi | nore suggests that nmerely by allowi ng the confession to
take place, per se ineffective assistance was rendered under

Cronic. As recognized in Conic, as well as in Roe v. Flores-

Otega, 528 U S. 470, 481 (2000) (recognizing there are no
“mechani cal rules” for effective assistance), there is no per se
rule, which requires counsel to prevent his «client from

confessing. The recent decision of Florida v. Nixon, 125 S Ct.

551 (2004) supports this. In Florida v. N xon, the Suprene

Court reviewed a claim of ineffective assistance where counsel
conceded his client’s gqguilt wthout obtaining an express
agreenent from his client. VWhile Cronic suggests narrow
circunstances where a presunption of prejudice nmay apply,
nanel y, “TI]f counsel entirely fails to subject t he

prosecution’s case to meani ngful adversarial testing”, the Court

57



rejected such an application there even where counsel conceded
his clients guilt to the crinmes charged. The Court noted Bell
v. Cone, 535 U S. 685, 696-97 (2002) wherein it had held that
for the Cronic presunption to apply, counsel’s “failure nust be

conplete.” Florida v. N xon, 125 S.Ct. at 562. It then reasoned

hat a concession of guilt was not a conplete failure to function
as the prosecution’s adversary in part because the State still
was required to prove its case at the guilt and penalty phases,
and counsel’s actions could not be constrained by a client’s
unresponsiveness to counsel’s discussions about strategy.

Florida v. Nixon, 125 S.C. at 562.

Here, Hetherington gave sound advice to his client:
Phil more should not talk to the police if he is involved in the
crimes. (ROA 13 793-811; SROA. 1 14-15, 56-57, 62, 71, 95; PCR 4

354- 60, 363-76, 383-84) Phil more chose to disregard that

advi ce. Philnore’s decision does not establish a “conplete”
failure on counsel’s part. As such, a per se rule cannot be
appl i ed. I nstead, Hetherington’s representation nust be viewed

under the Strickl and standard for reasonabl eness and prej udi ce.

Het herington’s effectiveness under a Strickland standard,

as the trial court reasoned, nust be reviewed at each juncture
of his three part strategy in representing Philnore, while
al ways bearing in mnd that it was Philnore who deceived and

m sl ed counsel about his true involvenent in the nurder. The
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deception perpetrated by Philnore caused Hetherington to make
deci sions and give advice based on what Philnore knew to be
prevarications. (ROA 13 792-98 800-01, 852, 858; PCR 4 353-60)
Het herington’s first strategy was based upon Philnore informng
counsel that he was not involved in the crines, beyond the bank
robbery. (ROA. 13 792-98, 856, 858-59; PCR 4 353-60) Once
Philnore admitted to the abduction in the November 20, 1997
pol ygraph interview, but denied being the shooter, felony nurder
had to be considered, thus forcing Hetherington to devel op a new
strategy. (ROA. 13 798-800, 859-68; PCR 4 353-60; 370-75).

That second strategy was to present Philnore as a
cooperating non-shooter, mnor party in felony nurder. (ROA 13

801-06; roa.14 870-74; PCR 4 364-70, 373-75)7% Event ual |y,

12 Having adnmitted to the abduction of Perron, Philnore was
facing a murder charge under the felony murder theory, with life
bei ng the m ni num sentence. Bei ng the non-shooter where there
is nore than one principal is a sentencing factor and coul d nmake
the difference between a life and death sentence. See, Kornondy
v. State, 845 So.2d 41, 47 -48 (Fla. 2003); Cole v. State, 841
So.2d 409, 427-28 (Fla. 2003) (recognizing direct appeal ruling
“Iwlith respect to the disparate treatnent, we agree with the
trial court's conclusion that since Cole was the dom nant actor
and the one who commtted the actual nurder, the codefendant's
life sentence was not a mtigating factor." (quoting Cole v.
State, 701 So.2d 845, 852 (Fla. 1997); Shere v. More, 830
So.2d 56, 65-66 (Fla. 2002) (discussing relative culpability
bet ween con-defendants as sentencing consideration). Al so,
cooperation with the police is a recognized mtigator. See
Anderson v. State, 863 So.2d 169, 176, n.6 (Fla. 2003); Nelson
v. State, 850 So.2d 514, 533 (Fla. 2003); Alston v. State, 723
So.2d 148 (Fla. 1998); Jennings v. State, 718 So.2d 144 (Fl a.
1998) . G ven this recognized mtigator, Hetherington was not
ineffective in considering this factor when advising Philnore
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Het herington had to develop another strategy following the
Novenber 23, 1997 polygraph. This was required because Phil nore
made adm ssions, both by his questions to Detective Fritchie
and non-verbal responses, that he had lied in the polygraph and
was the shooter (ROA 13 806-08, 848-49; roa. 14 872-74, 879-81;
SROA. 66; PCR. 4 377-79).

Wth Philnmore’s admssion of gquilt, Hetherington had to
sal vage what he could by the devel opnment of the third strategy
of having Philnore be the cooperating shooter. As a result, the
Novenber 26, 1997 statement was provided with Philnore' s full
know edge and agreenment wth the strategy. (ROA 13 808-11;

ROA. 14, 876; PCR 4 379, 381-85). . Rivera v. State, 717 So. 2d

477, 485 (Fla. 1998) (opining, “[w hen a defendant preenpts his
attorney’s strategy by insisting that a different defense be
followed, no claim of ineffectiveness can be nmde.”); Rose v.
State, 617 So.2d 291, 294 (Fla. 1993) (finding no claim of
i neffectiveness can be nmade where client preenpts his attorney’s

strategy) (quoting Mtchell v. Kenpt, 762 F.2d 886, 889 (11lth

Cir. 1985). The issue is not whether a confession was provided
ultimately, but whether counsel’s performance, “w thout the
distorting effects of hindsight”, was w thin professional norns.

State v. Riechmann, 777 So.2d 342, 358 (Fla. 2000). At each

about cooperating wth the police as the non-shooter s
mtigation to help save his life. (PCR 4 370, 372).
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step of this process, Hetherington considered the evidence
against his client, his dient’s representations, and the need
to protect Philnore’s at the sane tine as he was gathering
mtigation evidence. Het heri ngton nmade reasoned, inforned
decisions at the tine. He did not render ineffective

assi st ance. See State . Bol ender, 503 So.2d 1247, 1250

(Fla.1987) (opining "[s]trategic decisions do not constitute
ineffective assistance if alternative courses of action have
been consi dered and rejected").

The United States Suprenme Court has consistently refused to
“i mpose nechani cal rules on counsel --even when those rules m ght
lead to better representation--not sinply out of deference to
counsel’s strategic choices, but because the purpose of the
ef fective assistance guarantee of the Sixth Amendnent is not to
inprove the quality of l|egal representation--but rather sinply
to ensure that <crimnal defendants receive a fair trial.”

Fl ores-Ortega, 528 U. S. at 481. However, Philnmore would have

this Court inpose the per se rule of ineffectiveness when a
counsel permts his client to confess to the police. Thi s
argunent, Philnore bases on the reference that “any |awer worth
his salt will tell the suspect in no uncertain ternms to nmake no

statenent to police wunder any circunstances.” Escobedo .

IIlinois, 387 US. 478 (1964); Mran v. Burbine, 475 U S. 412

(1986); Watts, 338 U.S. at 59 (IB 59, 72, 74). Again, there are
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no mechani cal rules inmposing such a prohibition nor should there
be, as talking to the police, especially where co-defendants are
i nvol ved, has been recogni zed as reasonabl e strategy.

Initially, Hetherington was attenpting to divert police
attention away from Philnore. As reasoned by counsel, Spann was
the |ikely shooter given his violent crim nal hi story.
Het heri ngton was assured by Philnore that he was not involved.
It is permssible for counsel to rely wupon his client’s
protestations of innocence in advising him to talk to the

police. See Barnes v Thonpson, 58 F.3d 971, 979 (4th Cr. 1995).

As such, it was sound strategy to inform the police of this,
confirmit with a polygraph, and have the police focus their

attention el sewhere. See Smth v. Rogerson, 171 F.3d 569, 572-

573 (8th Cir. 1999). “A tactical decision anmounts to
ineffective assistance of counsel only if it was so patently
unreasonabl e that no conpetent attorney would have chosen it."

Al exander v. Dugger, 841 F.2d 371, 375 (11th Cr. 1988). People

v. Frazier, 2000 Mch. App. LEXIS 1818, 913 (Mch. C. App.,

2000) (unpublished opinion - copy attached Appendix B) is also

instructive. 3 Any flaw in this strategy should be placed

3 I'n People v. Frazier, 2000 Mch. App. LEXIS 1818, 9-13

(Mch. . App., 2000), the defendant argued counsel was
ineffective for advising himto nake incrimnating statements to
the police. The appellate court relied upon Strickland .
Washi ngton, 466 U. S. 668 (1984) and reasoned:
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squarely where it belongs, nanely, at Philnore’'s feet as he
refused to tell his lawer the truth about his involvenent in
the carjacking and nmurder of Perron, and forced Hetherington to

agree with the decision to talk to the police on inaccurate

Advising a client to cooperate with |aw enforcenent
does not, as a matter of law, constitute ineffective
assistance of <counsel. ... That counsel's strategy
proved unsuccessful is not dispositive. ... Rat her ,
we examne the evidence in the record to ascertain
whet her counsel's action was reasonable. . A
def endant ' s statenents to counsel and ot her
information supplied by him are inportant factors in
meki ng this determ nation

Tri al counsel al so perm ssi bly relied on
defendant's truthfulness regarding his innocence in
advising him to cooperate with the police. ... That

def endant' s statenents to t he police reveal ed
extensive involvenent in the crine is of no nonent
because we evaluate counsel's action from his
perspective at the time he made the decision. ... In
this case, the record contains no evidence that
suggests that counsel should have doubted defendant's
veracity during their initial neeting.

Under these circunstances, we cannot conclude that
counsel's strategy to cooperate in the hope of
| eni ency and a future plea agreenent was unreasonabl e.

If defendant's statenents to the police had
conported with his statenents to counsel, he would not

have inculpated hinself in the crine. ... Here,
counsel, acting in reliance on defendant's assertions
of i nnocence, reasonabl y advi sed def endant to

cooperate with the police in an effort to obtain a
pl ea agreenent. ...

People v. Frazier, 2000 Mch. App. LEXIS 1818, 9-13 (Mch. .
App., 2000) (unpublished opinion - copy attached Appendix B)
(footnotes omtted - enphasis supplied)
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i nfornmati on. It cannot be stressed enough, Philnmore should not
be able to blanme Hetherington for the decisions nmade, when it
was Philnmore who perpetrated a canard wupon his counsel.
Het herington informed Philnore not to talk to the police if he
were involved in the crines. Philnore, know ng his invol venent,
m srepresented the facts to Hetherington, and disregarded
counsel’s advi ce. Het herington gave Philnore the advice
Phil nrore now asserts “any lawer worth his salt” should have
given, yet Philnore has only hinself to blame for not follow ng
t hat advi ce. Het herington’s actions do not constitute

i nef fectiveness under Strickl and.

| t is also Philnore’s conplaint t hat counsel was
ineffective in that he was assisting the State in its
interrogation and that Hetherington used the decried “Christian
burial speech.” The record does not support this allegation.
Rat her, the record shows that it was Philnore who decided to
help the police locate Perron’s body. This was pronpted by
Philnmore’s viewing of a television news piece. In the
Suppression hearing, Hetherington explained that Philnore “was
wat ching the news and started crying when Perron’s husband cane
on. | remenber this vividly.” (ROA 13 828). The record shows
Het heri ngton questioned Philnmore nerely to help clarify the
defense position; Het herington did not use interrogation

techni ques against his client. (PCR 4 353-60). Het herington’s
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gentle questioning to further the defense position is far from
the “Christian burial speech” delivered by a |aw enforcenent
official to a defendant isolated from counsel. Rel i ance upon

Brewer v. WIllianms, 430 U S. 387 (1977) is m spl aced.

While the decision to assist with the recovery of Perron’s
body was nmade with Hetherington's approval, it was done with the
understanding Philnmore was not the shooter. (PCR 4 372-73).
Philnmore’s reaction to the news |ed Hetherington to conclude he
was a soul ful person and thereby devel oped another mtigator of

renmorse. (PCR 4 374) See Zakrzewski v. State, 866 So.2d 688

691, n.2 (Fla. 2003) (noting renorse found as mtigator); Ault
v. State, 866 So.2d 674, 679 (Fla. 2003). G ven Hetherington's
strategy, based upon Philnore’ s assurance he was not the shooter
(PCR 4 373-75), non-statutory mitigation was devel oped.

Phi |l nrore proceeded to help the police |locate the body and,
as they had done before, they asked to confirm the veracity of
the statenment through a pol ygraph. Again Hetherington discussed
t he advantage of passing the polygraph to prove he was not the
shooter, and to preclude the argunent that Philnore had lied
before, so he may be lying still, thereby negating any prior
cooperation. (PCR 4 375). However, again Hetherington stressed
to Philnmore the inportance of being truthful to him
Unwaveringly, Philnore asserted he was not the shooter. (PCR 4

375-76). Cearly, Hetherington’s advice was reasonable in |ight
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of the circunstances, and the less-than-forthright client he was

representing. Strickland, 466 U S. at 688-89, requires that

counsel’s actions be viewed from counsel’s perspective at the
time of the representation, not in hindsight. Under these
ci rcunst ances, Hetherington was not ineffective.

Phil nmore al so chal |l enges Hetherington for not conducting a
full investigation before allowng the police interviews. It
must be renmenbered that the extent of the investigation 1is
constrained in part by what the defendant is disclosing to his
counsel. A nore limted investigation, such as when advising a
client to talk to the police or not, is professional when based
upon the defendant’s representation of non-involvenent and/or
non-responsibility for the death. See Barnes, 58 F.3d at 979.

As noted in Chandler v. US., 218 F.3d 1305, 1318 (11th Cir.

2000), *“...counsel need not always investigate before pursuing
or not pursuing a line of defense. | nvestigation (even a
nonexhaustive, prelimnary investigation) is not required for
counsel reasonably to decline to investigate a line of defense

t horoughly. See Strickland, [466 U S. 690-91] (“Strategic

choices made after Jless than <conplete investigation are
reasonable precisely to the extent the reasonable professional
judgnents support the limtations on investigation.”)”. a

Wggins v. Smith, 539 U S. 510, 533 (2003) (enphasizing “that

Strickland does not require counsel to investigate every
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conceivable line of mtigating evidence no matter how unlikely
the effort would be to assist the defendant at sentencing. Nor

does Strickland require defense counsel to present mtigating

evidence at sentencing in every case.”) The record reveals,
Het herington was nmaking decisions based wupon Philnore’s
representations, Hetherington's contact with Philnore’s famly,
and know edge that Spann was the nore violent and |ikely person
to have commtted the nurder. As such, Hetherington was not
maki ng decisions in a vacuum but had a rational basis for
believing Philnore and developing a strategy from there. Such

supports the trial court’s findings on this point. See Harich

v. Dugger, 844 F.2d 1464, 1470 (1ith Cir. 1988); Ccchicone v.

State, 768 So.2d 1037, 1048 (Fla. 2000) (holding strategic
decisions do not constitute ineffectiveness if other courses
have been analyzed and discarded and counsel’s decision was
reasonabl e under the norns of professional conduct).

Wth respect to Philnore’'s claim that counsel should have
secured a plea deal before agreeing to the interviews, the court
found that it was Philnore’s prevarications and spontaneous
statenents which precluded Hetherington obtaining a plea
agreenent. The court found: “there is no evidence in the record

t hat , given the spontaneous nature of the Defendant’s

statenents, M. Hetherington could have stopped the Defendant

from making incrimnating statenents even had he been there.
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The spontaneous nature  of M. Philnmore’s incrimnating
statenents also prevented M. Hetherington from exploring the
possibility of securing a plea agreenent in exchange for the
statements.” (PCR 10 1348) (enphasis in original). As the
record of the interviews establishes, Philnore would assure
counsel of his limted involvenent, then tell |aw enforcenent a
nore incrimnating version. Het heri ngton cannot be deened
ineffective based on his client’s actions which constrained

counsel’s options. Cherry v. State, 781 So.2d 1049, 1050 (Fla.

2001) (rejecting ineffectiveness claimwhere defendant’s actions
constrained counsel’s performance as "the reasonabl eness of
counsel's actions may be determined or substantially influenced

by the defendant's own statenents or actions."). Cf. Rivera, 717

So.2d at 485 (opining, “[when a defendant preenpts his
attorney’s strategy by insisting that a different defense be
foll owed, no claimof ineffectiveness can be nade.”).

To the extent Philnore suggests that he was prejudiced by
Het herington’s failure to stop him from confessing, Philnore’s
prem se is unsupportable. |If the suggested per se rule is taken
to its logical conclusion, an absurd result is obtained, nanely,
any time a defendant confesses to a crine while acconpani ed by
counsel , his confession nust be suppressed based upon
i neffective assi st ance. Such proposi tion IS entirely

unrealistic and has no basis in | aw Mor eover, Phil nore cannot
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say, nor has he denonstrated that he would not have faced the
death penalty absent Hetherington’s counsel. Phi | rore cannot
show he would not have confessed absent counsel’s input
especially given Philnmore’s testinony that he wanted to get the
i nci dent behind himand was there of his owmn free will. (Defense
evidentiary hearing exhibit 5 at 4). Further, Philnore has not
shown that the police would not have been able to make a case
wi t hout the confession of that he would not have faced the death
penal ty.

The testinony reveal ed t he police had Phil nore’ s
confession, eye-witness testinony, and cash linking himto the
bank robbery, knew Philnmore was involved in Perron's
di sappearance based on eye-w tness accounts and his possession
of the Lexus, and investigations were proceeding and would have

conti nued absent a confession. In fact, before his confession

4 1'n sentencing Philnore, the court found five aggravtors:
(1) prior violent felony (including a battery on a corrections
officer and two robberies from 1993 and 1995); (2) felony nurder
(kidnapping); (3) avoid arrest; (4) pecuniary gain; and cold,
calculated (“CCP’), and preneditated; no statutory mtigation,
and seven non-statutory mtigators of little to noderate weight.
Phil nore v. State, 820 So.2d 919, 925, n.8 (Fla. 2002). Even if
the avoid arrest and CCP aggravators were not considered as they
could be considered as originating from Philnore’'s confess
(however the State does not concede this point), the death
sentence woul d remain proportional. See Pope v. State, 679 So.2d
710 (Fla. 1996) (finding sentence proportional based on
pecuniary gain and prior violent felony outweighing two
statutory ment al mtigating ci rcunst ances and severa
nonstatutory mtigators); Mlton v. State, 638 So.2d 927 (Fla.
1994); Heath v. State, 648 So.2d 660 (Fla. 1994).
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the police had the Subaru, the Lexus, and Philnore s bloody
shirt. Both the shirt and Lexus contained Perron’s blood. The
guns recovered fromthe orange grove had been taken in the prior
robbery/attenpted hom ci de cases; and statenents from w tnesses
who placed Philnore at both the scene of Perron’s abduction and
| ndi ant owmn bank robbery had been secured. Thus, to say the
outcone of the trial would have been different wthout the
confession is unreasonable in light of the anobunt of evidence
collected to that point. In addition, it i1s far too

speculative. . Nx v. Wllianms, 467 U S. 431, 446-447 (1984)

(holding inevitable discovery exception to exclusionary rule
applies to Sixth Amendnment right to counsel violations and
permts introduction of evidence of |ocation, condition of
victims body where it would have been discovered, even if
defendant had not shown police, despite fact statenent was
result of post-arrest interrogation in violation of right of
counsel). For these reasons, Philnore has failed to denonstrate

prejudice wunder Strickland and the denial of postconviction

relief was proper

Al of Philnore’s challenges to the court’s order circle
around the court refusing to absolve Philnore of his voluntary
actions of being wuntruthful wth Hetherington, disregarding
Het herington’s advice not to talk to the police if Philnore was

involved in the abduction and later nurder, and wllingly, if
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not insistently seeking to talk to |law enforcenent. Phi | nor e
asserts that trial court erred in: (1) not addressing “the
initial decision to let M. Philnore speak to police” (1B 76);
(2) not nentioning Hetherington's acknow edgnent that clients
are often untruthful wth their attorneys (IB 77); resting the
denial of relief in part on a finding Philnore nmade spontaneous
comments to the police which Hetherington could not have stopped
(IB 78); and (4) finding Hetherington had a strategy when
Phi | nore asserts such was based on ignorance. (1B 78).

The record refutes Philnore’s challenge to the court’s
findings, that it did not address the initial decision to allow
Phil nmore to talk to the police. (IB 76). The court discussed
Het herington’s representation from the tinme of his appointnent
on Novenber 15, 1997, and noted the Hetherington inforned
Phil nmore of the serious consequences of not being truthful to
counsel. (PCR 4 357-58). Al so, Philnore’s Suppression hearing
testinmony confirnms, as the court found, that Philnore “had told
M. Hetherington that he had nothing to do with the abduction of
t he owner of the Lexus, Kazue Perron, and that he wanted to give
a statenent to law enforcenent.” (PCR 10 1341). Het heri ngt on
al so knew Spann, apprehended with Philnore, was wanted for a
Tal | ahassee nurder. (PCR 10 1340-41). Clearly, such refutes
Phil more’ s unfounded conplaint that the court did not address

the representation prior to the Novenber 18, 1997 interview.
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Irrespective of whether Hetherington, or other parties,
believes crimnal clients are untruthful about their version of
events, Hetherington had rational reasons to believe his client.
As the record reflects, and the court found, Hetherington was
maki ng deci si ons based upon Phil nore’s representations,
Het herington’s contact with Philnmore’s famly, and know edge
that Spann was the nore violent and likely person to have
comritted the nmurder. The court’s order is clear on this point,
Het herington had reason to believe his <client and form
strategi es based on his client’s representations.

The trial judge properly rested  her anal ysis  of
Het herington’s representation on the fact Philnore gave his
counsel no warning before nmaking adm ssions to |aw enforcenent,
with or wthout Hetherington in the room Prior to giving
incrimnating statenments, Philnore adamantly denied invol venent
in the abduction and then the nurder of Perron. Ei t her by
blurting out admssions, or by his non-verbal responses,
Phi |l nore surprised Hetherington. Phil nore again tries to avoid
responsibility, by claimng Hetherington should not have exposed
himto police interrogation. (1B 78). However, as noted severa
time above, Philnore knew his true involvenent, and has only
hinmself to blane for not follow ng Hetherington's advise not to
talk to the police. Phil more has not shown where the court’s

factual findings or |legal analysis is erroneous in this respect.
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There is no nerit to Philnore’s assertion that Hetherington
was uni nfornmed through sone error of his own, nor has he shown
that the trial court determnation that Hetherington had a
strategy was i nproper. The State relies upon its analysis of
the facts above to support the reasonabl eness of Hetherington's
investigation and the strategy devel oped based upon recognition
mtigation evidence wuld be required, known facts, and
Phil nore’ s representations.

Phi | nore concludes his challenge to the court’s order with
the statenment that had “Hetherington told M. Philnore not to
speak about the case to the police, other inmates, friends, or
famly nmenbers, none of the problenms that Het heri ngt on
encountered would have cone to pass.” However, as outlined
above, the decisions nade by Hetherington were based on the
information available at the time, and the undiscovered
intentional prevarications of Phil nore. Mor eover, Phil nore
ignores the fact that Hetherington told himnot to talk to the
police if he were involved in the abduction and nurder, and only
Phil nore and Spann knew at that tine whether Philnore was
i nvolved or not. (ROA 13 793-95, 801-02, 813, 838-42, 859-57
SROA. 1 15, 093; PCR 2 149-52; PCR. 4 356-59, 371-80; Defense
exhibit 5, p) As the court found, it was up to Philnore to
exercise his right not to talk to the police, not Hetherington's

duty to stop Philnore. The fact that Philnmre ignored the
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advi ce of counsel does not establish ineffective assistance when
the result in not to Philnmore’s liking. This Court nust affirm
the denial of postconviction relief.
PO NT |11

PH LMORE DID NOI' PROVE | NEFFECTI VENESS OF

PENALTY PHASE COUNSEL FOR FAI LI NG TO PRESENT

EXPERT TESTI MONY TO EXPLAIN THE PRESENCE OF

ORGANI C BRAIN DAMAGE TO SUPPORT THE UNDER

THE | NFLUENCE OF EXTREME MENTAL OR EMOTI ONAL

DI STURBANCE M Tl GATOR (rest at ed)

In the heading to this issue, Philnore maintains the court
erred in rejecting his claimof ineffectiveness of penalty phase
counsel for not presenting an expert to explain the presence of
organi ¢ brain damage in support of the mtigator of “under the
i nfluence of extrenme nental or enotional disturbance.” (IB 80).
However, in the body of the issue, Philnore alleges it was
deficient performance for counsel not to have presented Dr.
Maher to support “statutory mitigation.” (1B 80-81). The State
suggests that this claimis insufficiently pled to the extent
that it is anbiguous which statutory mtigation Philnore is
addr essi ng. Furt her, | f the challenge enconpasses the
“inmpairment of capacity to appreciate crimnality of conduct”,
that matter is not preserved and should be deened waived.
Nonet hel ess, if this Court determ nes otherw se, the denial of

relief was proper. Philnore failed to show deficient

per formance and prej udi ce.
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It is wunclear from Philnore’s appellate pleading which
statutory nental mtigator he is addressing, either extrene
ment al / enot i onal di stress or i npai r ment of capacity to
appreciate crimnality of conduct to the requirenents of |aw *°
This anbiguity establishes a pleading deficiency necessitating

that any challenge to the “capacity to appreciate crimnality of

conduct” be deened wai ved. Duest v. Dugger, 555 So.2d 849, 852

(Fla. 1990) (opining “purpose of an appellate brief is to
present argunments in support of the points on appeal. Merely
maki ng reference to arguments bel ow wi thout further elucidation
does not suffice to preserve issues, and these clains are deened

to have been waived.”); Cooper v. State, 856 So.2d 969, 977 n.7

(Fla. 2003); Roberts v. State, 568 So.2d 1255 (Fla. 1990).

Simlarly, wth respect to the “capacity to conform
conduct” mtigator, this nmatter was not presented to the trial

court as it was not included in the postconviction motion.¥® The

1> Because Philnore is referencing Dr. Mher’s testinony in
support of this claim and Dr. Mher refused to find the
statutory mtigator of *“under the substantial dom nation of
another” (PCR 2 126), the State assunes that Philnore’'s
“statutory mitigation” does not include this mtigator and wll
not address that factor.

' |'n his witten presentation of Postconviction Claimlll,
Phil nmore all eged ineffective assistance of penalty phase counsel
based on counsel’s: (A) failure to call certain famly nenbers
to discuss his childhood (PCR 6 529-31); (B) failure to supply
t he ment al heal th experts W th i nformation regar di ng
i ntoxication/drug addiction (PCR 6 531-36); (C failure to
provide the expert w th background information involving sexual
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matter is unpreserved. Steinhorst v. State, 412 So. 2d 332, 338

(Fla. 1982). However, in the event this Court finds the matter
sufficiently pled and preserved, the State submts the court
properly determned there was no ineffectiveness of penalty
phase counsel .

The standard of review of clains of ineffective assistance

follow ng an evidentiary hearing under Strickland, is de novo,

wi th deference given the court’s factual findings. Arbelaez, 30
Fla. L. Weekly at S66; Stephens, 748 So.2d at 1028, Sinms, 754

So. 2d at 670.

abuse as a child, transvestitism and honobsexuality to support
the “under the influence of extrene nmental or enotiona
di sturbance” mtigator (PCR 6 536-38); (D) failure to argue in
closing Dr. Wod' s testinony regarding brain damage to support
“under extrene nmental or enotional disturbance” (PCR 6 539-39);
(E) failure to provide information to the expert in support of
“acting under the substantial dom nation of another” mtigator
(PCR 6 539-43); and (F) failure to present Dr. Mher to explain
the presence of organic brain damage to support the mtigation
of “under the influence of extrenme nental or enotional
di sturbance.” (PCR 6 543-44). In Philnore’ s simnultaneously
filed witten closing argunent, quoted those portions of Dr.
Maher's testinony where the doctor opined that Philnore: (1) had
a brain injury, with a high probability of organic brain danmage;
(2) was a follower; (3) with a nental and enotional disturbance
at the tinme of the crinme; and (4) given the extrene nental or
enotional disturbance, Philnore’s capacity to appreciate the
crimnality of his conduct was substantially inpaired (PCR 10
1292-96). Philnore ended with the conclusory statenent that Dr.
Maher provi ded statutory and non- statutory mtigation
i ndependent of the defense penalty phase doctor and that it was
i neffective assistance of counsel not to have presented Dr.
Maher at the penalty phase. (PCR 10 1297). In denying relief,
the court addressed each of Philnore’s clains as presented in
hi s postconviction notion. (PCR 10 1350-56).
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In resolving the allegation that counsel was ineffective
for not presenting Dr. Maher to discuss organic brain damage in
support of the extrene nental or enotional disturbance statutory
mtigator, the trial court found:

In daimlIllI(F), the Defendant argues that tri al
counsel was ineffective for failing to present expert
testinony to explain the presence of organic brain
damage in support of mtigation that the Defendant was
under the influence of extreme nmental or enotional
di sturbance. Specifically, the Defendant asserts that
trial counsel was ineffective in failing to present
the expert testinony of Dr. M chael Maher.

Thomas Garland testified at the evidentiary
hearing that he did not call Dr. Maher because he did
not believe that Dr. Maher would add anything
additional to the case. He spoke to Dr. Maher on
several occasions, reviewed Dr. Mher’s deposition and
his report and nade the decision not to call Dr. Maher
as a W tness.

Dr. Mher testified at the evidentiary hearing
that he had been retained by the defense and initially
interviewed the Defendant in 1999; that he did not
render a strong opinion as to mtigating factors as
the time of his deposition because he had not revi ewed
the result of the PET scan; that he was prepared to
testify at trial and would have been nore definite
concerning his findings after his review of the PET
scan; that he knows how to read a PET scan to a very
l[imted extent; that he does not read PET scans as
part of his general practice; that upon review of the
Def endant’ s PET scan, he observed |low activity in the
frontal |obes which he believed |led the Defendant to
be nore inpulsive and | ess thoughtful in his behavior;
and that the PET scan confirned that there was an
organi c brain injury.

At the tinme of his deposition on Decenber 21,
1999, Dr. Mher testified that he found evidence to
support mtigation “focused on the pattern of
i mpul si ve behavior nost likely associated with what is
sonetinmes thought of as a subtle but is actually very
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powerful and significant brain injury.” Dr. WMaher
inferred as his deposition that the Defendant’s | ack
of inmpulse control was due to damage to the frontal
| obe of the Defendant’s brain. Additionally, Dr.
Maher testified that he would diagnose the Defendant
with mxed personality disorder wth antisocial,
narci ssistic and dependent traits. The testinony of
Dr. Maher at the evidentiary hearing, as well as his
inference during his deposition, that the organic
brain injury was in the frontal | obe of the
Defendant’s brain is inconsistent wth the other
expert testinony. Dr. Frank Wod, the defense expert

retained to perform the HET scan, testified at trial

that the area of the brain abnormality was to the back
left side of the Defendant’s head, which he identified
as the angular gyrus. Additionally, Dr. WMher’s
testinony at the evidentiary hearing that he could not
offer an opinion that the Defendant was under the
subst anti al dom nati on of anot her woul d have
undermned the testinmony of Dr. Berland that the
Def endant was under the substantial dom nation of the
co-def endant, Anthony Spann.

Thus, the Defendant has failed to overcone the

presunption that his attorney’s actions under the
ci rcunstances were sound strategy. See Strickl and,

466 U.S. 689. Furthernore, the Defendant has failed

to denonstrate that he was prejudiced.
(PCR 10 1355-56) (internal record citations omtted).

The court’s factual finding that Garland considered Dr.
Maher’s report and opinion before deciding not to call himis
supported by the record. The |egal conclusions flowng from
that factual determ nation are correct. This is based on the
facts Dr. Maher would not add any mtigation not already before

the jury, in fact, at that time, Dr. Mher had noted Philnore

was an antisocial personality and that he was not under the
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substantial dom nation of Spann, thus reducing a mtigator found
by ot her defense experts.

Garland’s evidentiary hearing testinony was that he deci ded
not to call Dr. Mher after reviewing his report and deposition
and consulting with him several tinmes because “| just didn't
think that he was going to add anything to our case.” (PCR 1 37,
55). “[ Cl ounsel cannot be adjudged inconpetent for performng
in a particular way in a case, as long as the approach taken

‘“m ght be considered sound trial strategy.’"” Chandler v. United

States, 218 F.3d 1305, 1314 (11th G r. 2000) (quoting Darden v.

Wai nwight, 477 U'S. 168 (1986). Based upon the follow ng,

there is no evidence of ineffective assi stance.

Dr. Maher’s pre-trial deposition included a diagnosis of

7

antisocial personality disorder,' a prelininary determnation of

1 Dr. Maher admitted he had opined in 1999 that Philnore
had an anti-social personality disorder, but now, he rejects
that conclusion given Philnore’'s adjustnment to prison and PET
scan results. (PCR 2 134-37, 140-42). This Court has
acknowl edged that antisocial personality disorder is “a trait
nmost jurors tend to | ook disfavorably upon."™ Freeman v. State,
858 So.2d 319, 327 (Fla. 2003). See Burger v. Kenp 483 U. S
638, 792 (1987)(finding reasonable counsel’s decision not to
present defendant or psychologist for fear of very negative
evi dence on cross-examnation); Davis v. Singletary, 119 F.3d
1471, 1476 (11th Cr. 1997)(rejecting claim of ineffectiveness
as decision not to pursue expert because state would “sl aughter”
Wi tness on cross was reasonable); Spaziano v. Singletary, 36
F.3d 1028, 1039 (11th Gr. 1994)(finding counsel’s decision
whether to present <certain evidence based on attorney’s
perception of how evidence would be viewed by jury is judgnent
call entitled to deference). As such, on this basis alone, the
decision not to call Dr. Maher was within the professional norm
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organic brain damge, and statutory mtigation of extrene
ment al / enoti onal disturbance and inability to conform conduct to
requirenents of the law. Wth the exception of a change in his
di agnosis of antisocial personality and his clained intent to be
able to nake a nore forceful opinion, Dr. Mher’'s testinony is
identical to his 1999 position and cunulative to that of Dr.
Berland and Wod in these areas.?®® Deciding to forego
presentation  of cunmul ative evidence does not establ i sh

i neffective assistance of counsel. See @Qudinas v. State, 816

So.2d 1095, 1106 (Fla. 2002) (finding counsel was not
ineffective for failing to present evidence in mtigation

curmul ative to that which was already presented); Maharaj .

State, 778 So.2d 944, 957 (Fla. 2000) (noting “[f]ailure to

present cumnul ative evidence is not ineffective assistance of

Moreover, nerely because a doctor changes his opinion years
after the trial, does not establish ineffective assistance for
not having presented the doctor earlier. See Asay v. State, 769
So.2d 974, 986 (Fla. 2000) (reasoning "counsel conducted a
reasonabl e investigation into nental health mtigation evidence,
which is not rendered inconpetent nerely because the defendant
has now secured the testinony of a nore favorable nental health
expert.").

18 This Court affirmed the trial court’s rejection of each
of the three statutory nental mtigators based not only on the
conflicting testinony of the State’'s expert, Dr. Landrum but
Philnore’s actions during the crimnal episode. See Phil nore
820 So.2d at 935-39. Remaining valid are the testinony of Dr.
Landrum disagreeing with the statutory mtigation offered by
Philnmore’s experts, and the testinony of State expert Dr.
Mayberg, who refuted the claimof organic brain damage given her
determ nation the PET scan was nornmal .
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counsel ."); Valle v. State, 705 So.2d 1331, 1334-35 (Fla. 1997)

(affirmng summary denial of ineffectiveness claim based on
all egation counsel failed to present cunul ative evi dence).

Also, Dr. Maher’'s evidentiary hearing testinony conflicts
wi th another defense expert, Dr. Berland, who testified in the
penalty phase, in that Dr. Mher would not give the statutory
mtigator of substantial dom nation by another. Further, Dr.
Maher admts that he has very limted know edge of PET scans and
does not read/use them as a general practice (PCR 2 91, 124-25,
96-101). The State’s expert, Dr. Myberg, testified in the
penalty phase and established that the changes nmade to the PET
scan®® films by defense experts allowed Dr. Wod to ms-identify
the area of Philnore’'s brain offered as injured. Dr. Wod
erroneously identified the scan as one of the angular gyrus,
when it was actually very high in the parietal |obe. Dr. Mbher,
whose experience with PET scans is limted, also ms-identified
the area of interest. He thought it was the frontal [ obe.

Further, Dr. Maher was unaware Dr. Mayberg had determ ned that

19 The State's expert disputed the technique, testing
nmet hods, and findings Dr. Wod developed from the PET scan.
(ROA. 26 2370-2466). Not only did Dr. fail to identify properly
the part of the brain allegedly injured, but the PET scans
showed nornmal netabolism - the PET scans were nornal. Furt her,
Dr. Wod did not have Phil nore undergo the required MRl or other
tests which should have been given at the sanme tinme as the PET
scan in order to develop a proper diagnosis (ROA 26 2401-04,
2454- 56, 2459-60).
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Philmore’s PET scan was nornmal; all of the PET inmages showed
normal netabolism (PCR 2 129-31, ROA. 26 2442-60). The
finding of a normal PET scan underm nes conpletely the claim of
organic brain damage and |ikewi se dismantles the mtigator of
extreme nental /enotional disturbance with or without Dr. Mher

In the penalty phase, Dr. Berland offered testinony in
support of the statutory mtigator acting under extreme duress
or substantial dom nation of another person (Spann) (ROA 22
1957-95; ROA. 23 2081-2277, ROA 23 2137-41). As noted above, Dr.
Maher’s 1999 deposition and his evidentiary hearing testinony
confirmed that he could not find this mtigator. Counsel is
neither deficient for choosing to go with an expert who gave
nore mtigating circunstances, nor is such decision prejudicial.
It cannot be said that absent Dr. Maher’s testinony where |ess
mtigation is offered, that the result of the proceedi ngs would
have been different.

Clearly, Garland s assessnent of Dr. Maher’s testinony was
r easonabl e. Not calling Dr. Maher allowed the defense to avoid
a finding of antisocial personality disorder and present a
united defense offering of the “substantial dom nation of
another” mtigator. Al so, even without Dr. Mher, the defense
was able to present the clains of organic brain danage in
support of the extreme nental/enotional disturbance mtigator

which then supported the related mtigator of inpaired ability
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to conform conduct to requirenments of the |aw Wt hout Dr.
Maher, the defense could offer nore mtigation and avoid the
detrinental effects of an antisocial personality diagnosis.
Clearly, the trial court’s determ nation of a reasoned tactical

deci si on without prejudicial?®

effect is proper under Strickland
and shoul d be affirmed.
PO NT IV

THE COURT CORRECTLY REJECTED THE CLAIM OF

| NEFFECTI VE  ASSI STANCE OF QU LT PHASE

COUNSEL BASED UPON THE FACTUALLY SUPPORTED

FINDING DEFENSE COUNSEL DID NOT CONCEDE

PH LMORE' S QU LT W THOUT CONSULTATI ON

(restated)

It is Philnmore’s position that counsel rendered ineffective
assi stance by conceding guilt and that the trial court erred in
rejecting this claim Phil more maintains that the State failed
to call the guilt phase counsel who nade the alleged concession

and that the record of any agreenent to such strategy 1is

| acki ng. Contrary to Philnore's position, the trial court’s

20 Because Philnore has not shown that Dr. Maher would add
anything to that which was not already presented, he cannot show
prej udi ce. This Court found five aggravating factors. See
Rivera v. State, 859 So.2d 495, 505 (Fla. 2003) (noting HAC
felony nmurder, and prior violent felony aggravators are weighty
ci rcunstances); Asay v. More, 828 So.2d 985, 992 (Fla. 2002);
Porter v. State, 788 So.2d 917, 925 (Fla. 2001) (recognizing CCP
and prior violent felony are weight aggravation. Any bol stering
of record evidence Philnore could hope to have acconplished wth
Dr. Maher would not have underm ned the Court’s findings that
the crimnal facts refuted the statutory mtigation. The result
of the sentencing would not have been different had Dr. Maher
testified.
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factual finding of a agreenment by counsel and client to the

strategy on conceding to second-degree nurder and the underlying

felonies is supported by conpetent, substantial evi dence.
Mor eover, such strategy was sound in light of Philnore’ s prior
violent felony conviction and full, detailed police statenent
confessing to the abduction and nurder of Kazue Perron. The
strategy of trying to obtain a life sentence was reasonable and
Phil nore has not shown that there is a reasonable probability he
woul d have received a |ife sentence absent the concession. This
Court nust affirm

The standard of review of clains of ineffective assistance

of counsel following an evidentiary hearing under Strickland v.

Washi ngton, 466 U S. 668 (1984), is de novo, with deference is

given the court’s factual findings. Arbelaez, 30 Fla. L. Wekly
at S66; Stephens, 748 So.2d at 1028; Sinms, 754 So.2d at 670.

Foll owi ng the evidentiary hearing, the court denied relief.
(PCR 10 1357-58). After noting that only Thomas Garland
(“Garland”), penalty phase counsel, testified regarding the
all eged concession, the court outlined counsel’s experiences,
including his admssion to the Bar in 1990, certification in
crimnal law by the Florida Bar, certification to conduct
capital cases, experience wth 70 to 80 jury trials, and
attendance at the Life-Over-Death semnar. (PCR 10 1358). The

trial court reasoned:
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M. Garland testified that by the tine he was
appointed to the case the Defendant had confessed to
the crinmes charged (EH at 15-16). He had noved to
suppress the confession, but the notion was denied (EH
at 16-17). By the tinme of trial, the Defendant had
been sentenced to life inprisonnent in an unrel ated
case (EH at 57). Taking these factors into
consideration, counsel testified that the strategy was
to try for a concurrent life sentence in this case (EH
at 57). He discussed with the Defendant the strategy
of conceding to the robbery, kidnapping and to the
| esser offense of second degree nurder in an attenpt
to get a life sentence (EH at 57, 64). According to
trial counsel, the Defendant <consented to this
strategy (EH at 57, 64). Based upon these facts, the
Court determnes that trial counsel’s decision of
conceding to the crines charged or to a | esser offense
was a reasonable trial tactic predicated on his
experience, his assessnent of the case and the
Defendant’s affirmative and explicit consent to this
strategy. See N xon v. State, 857 So.2d 172 (Fla.
2003) .2

(PCR. 10 1358).
The trial court correctly found that there was an express
agreenment to concede guilt to a |esser degree of nmurder and to

the underlying felonies.? Philnore has not come forward with

2l The United States Supreme Court, in Florida v. Nixon, 125
S.Ct. 551, 555 (2004), recently overruled N xon v. State, 857
So.2d 172 (Fla. 2003) based upon this Court’s application of an
i ncorrect standard when evaluating concessions of quilt. The
Supreme Court explicitly rejected that a presunption of
deficient performance and prejudice existed when the defendant
gave no express consent to the strategy even after consultation
wi th counsel .

2 Following the evidentiary  hearing, Phil nore’ s

postconviction counsel admitted that Philnore agreed to the
defense strategy of —conceding guilt as offered at trial.
Counsel stated “there is evidence that the attorneys did discuss
a concession of guilt. And that is all the State needs to
vitiate a Nixon claim” (PCR 5 489).
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any evidence,?® which is his burden to carry under Strickland,

establishing that there was no consent to counsel’s strategy or
that such strategy was not sound under the circunstances of this
case even absent an express agreenent. Garl and’s un-refuted
evidentiary hearing testinony and trial records, satisfy Florida

v. Nixon, 125 S.Ct. 551 (2004); Ganble v. State, 877 So.2d 706,

714 (Fla. 2004); MNeal v. Wainwight, 722 F. 2d 674 (11th Cr.

1984),% and establish counsel was not ineffective. This Court
must affirm

At trial, the record reflects that in opening statenent,
t he defense acknow edged Philnore’s police confession, but noted
t he evidence woul d show Phil nmore was under Spann’s influence and

did whatever anyone told himto do, whether it be Spann to go

22 Philnore did not testify at the evidentiary hearing, nor
did he call Chip Bauer, his trial counsel, to testify. Under
Strickland, it is the defendant’s burden to prove counsel’s
actions were “unreasonable under prevailing professional norns
and that the conplained about conduct was not the result of a
strategic decision” and that prejudice resulted. Strickland v.
Washi ngton, 466 U S. 668, 688-89 (1984); One v. State, 896
So.2d 725, 741 (Fla. 2005); Ganble v. State, 877 So.2d 706, 711
(Fla. 2004).

24 The Court in MNeal v. Winwight, 722 F.2d 674 (11th
Cir. 1984) opined:

An attorney's strategy may bind his client even when
made without consultation. Thonmas v. Zant, 697 F. 2d
977, 987 (11th Gr. 1983). In light of the
overwhel m ng evidence against him it cannot be said
that the defense strategy of suggesting mansl aughter
instead of first degree nurder was so beyond reason as
to suggest defendant was deprived of constitutionally
ef fective counsel .
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along with the crines, counsel Hetherington to confess to the
police, the police who asked about the events, or the State

Attorney who requested he testify before the Grand Jury. (RCA 14

930- 34). The pith of the defense argunment was that
preneditation, proof of intent to kill could not be shown.
Philnmore had “limted nental capacity” and “he’s not capabl e of
formng that legally necessary intent to kill.” (ROA 14 935-36).

The jury was told the defense was challenging preneditation as
well as felony nurder. It was counsel’s argunment the facts
woul d show that the death did not occur as a consequence of the
carjacking, but was separate, thus, felony nurder did not apply
(PCR 14 936-37). “[What the Defense believes vyou wll
determine fromthe facts is that [the nurder] wasn’'t done wth,
according to M. Philnore, with preneditation, with a conscious
decision to do so. Nor was it done as a consequence of the
carjacking and what was done.” (ROA 14 937). The defense
closing argunment followed the same vein noting Philnore was
“sinpl em nded” and one who followed the lead of others to the
point that he could not form the intent necessary for first-
degree nurder. The killing was nerely second-degree. Al so,
counsel explained how the felony nurder theory should not be
applied as the homcide did not take place during the conmm ssion
of the underlying felonies. (ROA 18 1537-43, 1546-49, 1579-80,

1582- 86, 1595).
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On direct exanm nation during the postconviction evidentiary
hearing, Garland testified that Philnore’s confession was found
to be adm ssible, he and Bauer had to develop a strategy for
dealing with the evidence (PCR 1 16-17). Gardner and Bauer
spoke to Philnore many tines about the strategy and confession
On cross-exam nation the foll ow ng exchange took pl ace:

Q kay. Wth regard to M. Bauer, you were
asked sonme questions regarding neetings you nmay have
had with M. Bauer regarding trial strategy. Wre you
involved in the decision-naking with regard to the
guilt phase, as far as what the strategy would be to
argue for second-degree nurder, what to concede, and
so forth?

A Yes. We -- M. Bauer and nyself both were,
yes. And we discussed that with M. Philnore, yes.

Q Ckay. Now, did M. Philnore agree during
t hose conversations that M. Bauer would concede the
exi stence of the robbery, the kidnapping; but as to
the first-degree nurder, that M. -- that M. Bauer
woul d argue that this was second-degree nurder and not
first-degree nurder, that that was the hope during the
guilt phase, that the jury would cone back with second
degree?

A. Yes.

Q (BY VR MRVAN) Wre you present when M.
Bauer or yourself explained to M. Philnore that there
woul d be a concession as to the underlying felonies of

robbery and ki dnapping, | believe, in this case?

A Yes. And if | may explain, besides this
case, he also had cases in Wst Palmpending. And | -
- in fact, | believe by the tine we actually went to

trial, he had actually been sentenced on one. And we
knew he was getting life. And the issue was could we
save his life. And that was our primary goal. G ven
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t he confession, given the evidence against him given
pendi ng charges and sentences against him we were
trying to get a life sentence, hopefully concurrent
but we were trying to do that, yes.

Q And was that explained to hin
A Yes.
Q Did he consent to that?
A Yes.
(PCR. 1 56-57). Garl and averred that both counsel and client

engaged in the strategy sessions and Philnore was aware of and
agreed with the strategy, although not nenorialized (PCR 1 64-
65) . Clearly, Philnore agreed to the strategy of counsel
conceding the underlying felonies and arguing for second degree
murder based upon a lack of preneditation and rejection of
felony nmurder on the basis the nurder was not a continuation of
the felonies (PCR 1 56-57).

Contrary to Philnore’s assertion, these facts establish
there is substantial, conpetent evidence supporting the court’s
factual finding that Philnore gave his express agreenent to the
strategy to concede guilt of the underlying felonies and to the
| esser crime of second-degree nmurder. See Ganble, 877 So.2d at
714 (finding that no nmerit to claim of ineffective assistance
where the defendant consents to the strategy in spite of his
later claim he did not wunderstand the consequences of his

agreenent). Moreover, it is well recognized that the concession
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to a lesser crime is sound strategy, wth or wthout the

client’s agreenent. See State v. Duncan 894 So.2d 817, 826-27

n.7 (Fla. 2004) (rejecting ineffectiveness claim as concession
was to |l esser crinme and sound strategy given the strength of the

state’s evidence); Stewart v. Cosby, 880 So.2d 529, 532-33

(Fla. 2004) (distinguishing ineffectiveness claim from N xon v.

Singletary, 758 So.2d 618, 630 (Fla. 2000) because there was no

concession to the crine charged, nerely to a lesser crine);

Giffin v. State, 866 So.2d 1, 6 (Fla. 2003) (concluding that

conceding guilt to lesser crinme is counsel's strategy which may
bind a client even when done w thout consultation); Jones V.

State, 845 So.2d 55, 70 (Fla. 2003) (sane); Atwater v. State,

788 So.2d 223, 231 (Fla. 2001) (noting even if defendant did not
consent to counsel's strategy of conceding gquilt to |esser
char ge, the concession was legitinate strategy to save
defendant's |ife, and was necessary in light of overwhel m ng
evi dence of guilt).

Gven the record evidence, Philnore’s reliance upon N xon

v. State, 857 So.2d 172 (Fla. 2003) and Harvey v. State, 28 Fla.

L. Weekly S513 (Fla. Jul 13, 2003) to suggest there was no
substantial, conpetent evidence of a agreenent to the defense
strategy and the nere fact the police confession was adm ssible
woul d not support finding counsel effective absent an express

concession is not well taken. Here, there was an express
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agreement and the concession was to a |esser crine. Mor eover

while Harvey remains on rehearing, N xon v. State has been

overrul ed. The United States Suprene Court, in Florida .

Ni xon, 125 S.Ct. 551 (2004), rejected this Court’s presunption
of ineffective assistance of counsel where there had been a
concession of qguilt to the crinme charged and no express
agreenent by the defendant. Such |ikew se undermnes this
Court’s analysis in Harvey.

Al t hough Florida v. N xon involved a situation where there

was no express agreenent, it is instructive.

The Florida Suprenme Court, as just observed, see
supra, at 559, required Nixon's "affirmative, explicit
acceptance” of Corin's strategy because it deened
Corin's statenents to the jury "the functiona
equi valent of a guilty plea.” N xon Il, 758 So.2d, at
624. W disagree with that assessnent.

[ 5] Despite Corin's concession, N xon retained the
rights accorded a defendant in a crimnal trial. C.
Boykin, 395 U S., at 242-243, and n. 4, 89 S.C. 1709
(a guilty plea is "nore than a confession which adnits
that the accused did various acts,”" it is a
"stipulation that no proof by the prosecution need be
advanced"”). The State was obliged to present during
the guilt phase conpetent, adm ssible evidence
establishing the essential elenents of the crines with
which N xon was charged. That aggressive evidence
would thus be separated from the penalty phase,
enabling the defense to concentrate that portion of
the trial on mtigating factors. See supra, at 557,
558. Further, the defense reserved the right to cross-
exanmine wtnesses for the prosecution and could
endeavor, as Corin did, to exclude prejudicial
evi dence. See supra, at 558. In addition, in the event
of errors in the trial or jury instructions, a
concession of gqguilt would not hinder the defendant's
right to appeal
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Fl ori

Corin was obliged to, and in fact several tinmes did,
explain his proposed trial strategy to N xon. See
supra, at 557, 559. Gven N xon's constant resistance
to answering inquiries put to him by counsel and
court, see Nixon IIl, 857 So.2d, at 187-188 (Wells,
J., dissenting), Corin was not additionally required
to gain express consent before conceding N xon's
guilt. The two evidentiary hearings conducted by the
Florida trial court denonstrate beyond doubt that
Corin fulfilled his duty of consultation by informng
Ni xon of counsel's proposed strategy and its potenti al
benefits. N xon's characteristic silence each tine
information was conveyed to him in sum did not
suffice to render unreasonable Corin's decision to
concede guilt and to hone in, instead, on the life or
deat h penalty issue.

da v. Nixon, 125 S. C. at 560-61. The Court sunmmari zed:

in a capital case, counsel nmust consi der in
conjunction both the guilt and penalty phases in
determ ning how best to proceed. Wen counsel inforns
the defendant of the strategy counsel believes to be
in the defendant's best interest and the defendant is
unr esponsi ve, counsel's strategic choice is not
i npeded by any bl anket rule demanding the defendant's
explicit consent. Instead, if ~counsel's strategy,
given the evidence bearing on the defendant's quilt,
satisfies the Strickland standard, that is the end of
the matter; no tenable claimof ineffective assistance
woul d renain.

Florida v. N xon, 125 S.C. at 562.

Furthernore, if there were no express agreenment by Phil nore

and the concession was to the crinmes as charged, counsel was not

ineffective. The court had denied Philnore’s notion to suppress

hi s

confession, thus, counsel had to develop a strategy

maintain credibility with the jury while trying to prevent
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i nposition of the death penalty. (PCR 1 16-17). According to
Garl and, the defense strategy of making a limted concession of

guilt evolved based upon: “...we knew he was getting life [for a
prior violent felony]. And the issue was could we save his
life. And that was our primary goal. G ven the confession,
given the evidence against him given pending charges and
sentences agai nst hi m we were trying to get a life
sentence....” (PCR 1 56-57).

As this Court has recognized, a prior violent felony

aggravator is weighty. See Rivera v. State, 859 So.2d 495, 505

(Fla. 2003) (finding prior violent felony to be weighty

aggravator); Porter v. State, 788 So.2d 917, 925 (Fla. 2001)

(sanme). As such, the fact Philnore had a prior violent felony
conviction (robbery), it was correct for counsel to be concerned
and devel op a defense strategy with that aggravator in mnd.

It cannot be refuted that Philnore’s confession was ful
and detailed, outlining each aspect of his involvenent in the
initial felonies and culmnating in homcide. Phi | nor e
confessed to the planning of the crinmes, the hunting for a
female victim and her carjacking, abduction, robbery, and

murder. (ROA 17 1421-69; ROA 20 1790-91).2° The forensic and

25 Philnore’s Novenber 26, 1997 videotaped confession

establishes that the day before the nurder, he and Spann
di scussed robbing a bank and that the follow ng day Spann noted
that they needed to obtain a car for the robbery and their trip
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eye-w tness accounts corroborated Philnmpbre’s statenment.?® Under
such circunstances, the strategy of admtting to those facts

which could not be refuted is a recognized tactic. See Florida

to New York. Phil more agreed and the co-defendant’s searched
t he West Pal m Beach area for a female driving a nice car. Spann
and Philnore carried a .38 caliber weapon and a .40 cali ber
d ock. (ROA 17 1424-30, 1441). During the search, Spann and
Phi | nore discussed killing the victimto facilitate their escape
to New York. (ROA 17 - 1430-35). \Wen the victim Perron, was
sel ected, Philnore, approached, pulled his gun, ordered her to
t he passenger seat, entered her car, and drove away w th Spann
followi ng. (ROA 17 1435-38). At a renote |ocation, Spann
signaled for Philnore to stop and told himto take the victimto
the bank at which point, Perron offered the $40 dollars she had
with her. (ROA 17 1438-40). Phil more confessed he knew what
had to be done; as he drove out to Indiantown, he knew he woul d
have to kill Perron. When Spann flashed his lights, Philnore
drove into a “little cut”, a dirt road where the killing would
be done. \When they stopped, Perron exited the car and Phil nore,
with the .38 caliber weapon in hand, directed her to walk toward
the cane, and he shot her. Philnore got blood on his shirt and
in the <car from throwing Perron’s body into the canal.
Follow ng this, the co-defendants robbed an bank (ROA. 17 - 1443-
54, 1462-64).

26 philmore led the police to Perron’s body. (ROA 16 1207-
11). On the day of the nurder, a man fitting his stature and
dress, along with a man fitting Spann’s stature and conpl exi on
driving a blue car (Spann’s Subaru was blue) were seen in the
area of Perron’s abducti on. Later that day, Philnore s shirt,
containing Perron’s blood, was recovered after he discarded it
near the scene of the bank robbery and dunping of Spann’s
Subaru. Philnmore, 820 So.2d at 924. (ROA 14 963-73; ROA 15 1059,
1065-67; ROA. 17 1365-78) The Lexus and Subaru vehicle were seen
together shortly after the bank robbery, and the Subaru was
recovered near the scene. (ROA 14 983; ROA 15 1061-65). On
Novenber 14, 1997, Spann was seen by the police driving Perron’s
Lexus which precipitated a high speed chase, follow ng which,
Spann and Philnore were arrested in an orange grove. (ROA 15
1074-84, 1094-98, 1100-08, 1111-26; ROA 16 1149, 1157, 1172-75).
Phil more carried the guns which were recovered later from the
grove. One was the nurder weapon (ROA 16 1148-55, 1158-62;
ROA. 17 1326-29, 1351-52). Perron’s blood was discovered in the
Lexus. (ROA. 16 1190-96; ROA.17 1365-78).
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v. Nixon, 125 S.Ct. at 563 (noting nyriad of cases and studies,
including Clarence Darrow s representation of Richard Loeb and
Nat han Leopol d where there was a concession of guilt in order to

attenpt to save the defendant’s life); Reed v State, 875 So.2d

415, 433-34 (Fla. 2004) (noting reasonableness of counsel’s
conceding guilt to some charges is good trial strategy in order
to gain credibility and acceptance with jury). G ven these
facts, even absent Philnore’s express agreenent, the tactic
taken by counsel after reasoned consideration was sound under

Florida v. N xon. There was no ineffective assistance as

defined by Strickl and.
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court affirmthe denial of postconviction relief.
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