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PROCEDURAL HI STORY

Petitioner, Lenard James Philnore, was the defendant in

the trial court below and wll be referred to herein as
“Petitioner” or “Philnore”. Respondent, Janes V. Crosbhy,
Secretary, Florida Departnent of Corrections, wll be referred
to herein as “the State.” The followi ng synbols will be used in

this Response: R denotes the record on direct appeal in Philnore
v. State, 820 So.2d 919 (Fla. 2002) and PCR denotes the
appellate record fromthe pending 3.850 appeal. Any suppl enents
to these are SR or SPCR, followed by the appropriate page
nunber .

On Decenber 16, 1997, both Defendant, Lenard Janes
Philnore (“Philnore”), and co-defendant Anthony A.  Spann,
(“Spann”), were indicted for the Novenber 14, 1997 first-degree
nmur der of Kazue Perron; conspiracy to conmt robbery with a
deadly weapon (bank robbery); carjacking with a deadly weapon;
ki dnappi ng; and robbery with a deadly weapon; and third-degree
grand theft (TR 1-4). The trials of Philnore and Spann were
severed (TR 613-18). Philnore’'s trial comenced January 18,
2000 and resulted in a January 20, 2000 verdict of guilty as

charged on all counts (TR 636-37). See also Philnore v. State,

820 So. 2d 919, 925 (Fla. 2002). Bet ween January 24, 2000 and
January 28, 2000, the penalty phase was held follow ng which,

the jury recomended death wunaninmusly (TR 2581-85). On July

2



18, 2000, the ¢trial <court conducted a hearing pursuant to

Spencer v. State, 615 So. 2d 688, 691 (Fla. 1993) (TR Vol. 28

2592 - 2673). Sentencing was held on July 21, 2000 and the
trial court found five aggravating factors: (1) prior violent
felony (“PVF’);!' (2) felony nurder (kidnapping); (3) avoid
arrest; (4) pecuniary gain; and (5) the cold, calculated, and
preneditated ("CCP"). No statutory mtigation was found, but
the trial court found non-statutory mitigation of: (1) defendant
was victim and wi tness of physical/verbal abuse by an al coholic
father (noderate weight); (2) history of extensive drug and
al cohol abuse (sone weight); (3) severe enotional trauma and
posttraumatic stress (noderate weight); (4) Phil nore was
nol ested and/or raped when young (sone weight); (5) classified
as severely enotionally handi capped (little weight); (6) ability
to form close loving relationships (noderate weight); (7)
cooperation wth State (noderate weight); and (8) renorse

(little weight). Based upon these factors, the death sentence

! These felonies included battery of a corrections officer
in a detention facility on August 22, 1995, a 1993 robbery, the
Novenber, 4, 1997 robbery of a jewelry store and attenpted
nmurder of the jewelry store's owner on Novenber 4, 1997, and the

armed robbery of a pawn shop



was | nposed.

820 So.

2d at 925- 26.

On direct appeal, this Court found:

Phi |l nrore, who was twenty-one at the tine of
the comm ssion of the crines, was charged
and convicted of first-degree mur der ,
conspiracy to commt robbery with a deadly
weapon, carjacking with a deadly weapon,
ki dnappi ng, robbery with a deadly weapon,
and third-degree grand theft based upon the
events surrounding the Novenber 14, 1997,
abduction and rurder of Perron.

The evidence presented at trial revealed the
foll owing. Philnore and codefendant Anthony
Spann! wanted mpney so they could go to New
York. On Novenber 13, 1997, Philnore, Spann,
and Sophia Hutchins, with whom Phil nore was
sonmetines living, were involved in a robbery
of a pawn shop in the Palm Beach area.
However, the robbery was unsuccessful.
Consequently, Philnore and Spann decided to
rob a bank the follow ng day.

On the evening of Novenber 13, Philnore and
Spann picked up their girlfriends, Ketontra
"Ki ki " Cooper and Toya St evenson,
respectively, in Spann's Subaru and stayed
at a hotel for the evening. The follow ng
nmorning, Spann told Philnore that they
needed to steal a car as a getaway vehicle
in order to facilitate the robbery. Spann

(Sentencing Orders; TR Vol 28 2678 - 81).2 Philnore,

2 philnore al so received 15 years for conspiracy to commt

robbery with a deadly weapon (Count I1), life for Counts

IV, and V (carjacking with a deadly weapon,

ki dnappi ng,

and

robbery with a deadly weapon, respectively), and 5 years for

Count VI

(third-degree grand theft) (TR28 267-81).



told Philnmore that they would have to kill
the driver of the vehicle they stole.

At approximately 11:30 a.m on Novenber 14,
Phi | nrore and Spann dropped their girlfriends
off at their houses, and went in search of a

car to steal. Philnore and Spann first
| ooked for a car at the Pal m Beach Mall, but
were unsuccessful. They then followed a
woman to another mall, but by the tinme they

reached her car, she was already outside of
her car, meking it difficult for them to
st eal the <car. They ultimtely spotted
Perron driving a gold Lexus in a residential
comunity, and the two foll owed her.

At approximately 1 p.m, Perron entered the
driveway of a friend with whom she i ntended
to run errands. Upon entering the driveway,
Spann told Philnmore to "get her."™ Philnore
approached the driver's side of the vehicle
and asked Perron if he could use her phone.

Perron stated that she did not live there
and Philnmore took out his gun and told
Perron to "scoot over." Phi |l nrore drove

Perron's car, wth Spann following in his
Subaru. During the drive, Perron was crying
and told Philnore that she was scared.

Spann flashed his car lights at Philnore,
and the two cars pulled over. Spann told
Philnmore to "take the bitch to the bank."
Phil more asked Perron if she had any nobney,
and Perron responded that she did not have
any noney in the bank, but that he could
have the $40 she had on her. Philnore told
her to keep the noney. Perron took off her
rings, and Philnore placed them inside the
arnrest of the Lexus.? Perron asked Philnore

if he was going to kill her, and he said
"no." She also asked if Spann was going to
kill her, and Philnore again said "no."

Phil nrore and Spann passed a side road in an
isolated area in western Martin County, and
Spann flashed his lights, indicating that
they turn around and head down the road.



Phil more chose the place to stop. Philnore
ordered Perron out of the vehicle and
ordered her to wal k towards high vegetation
containing miden cane, which is a tal
brush. Perron began "having a fit," and said
"no." Philnore then shot her once in the
head. Philnore picked up Perron's body and
di sposed of it in the nai den cane. Spann did
not assist in disposing of the body.

Philmore and Spann then drove the two
vehicles to Indiantown, where they stopped
at a store. Spann pointed out a bank to rob,
and Philnore, follow ng Spann, drove to the
bank parking lot. Philnore parked the Lexus
a short distance fromthe bank, and got into
Spann's Subaru. At approxinmately 1:58 p.m,
Spann drove Philnmore to the bank to commit
the robbery. Philnore entered the bank while
Spann waited in the car. Philnore grabbed
approximately $1100 that a teller was
counting and ran out of the bank. After
robbing the bank, Philmre and  Spann
returned to the Lexus, and concealed the
Subaru. Philnore threw his tank top out of
the Lexus by the side of the road after the
robbery and wore Spann's tank top. The
di scarded tank top, which contained Perron's
bl ood, was subsequently recovered by the
aut horities.

After concealing the Subaru, Philnore and
Spann returned to Pal m Beach County to pick
up Cooper and Stevenson at their houses.

They then went to a fast food restaurant to
get food and Cooper's paycheck. Afterwards,

Philnore wanted to go to Hutchins' house
because he left his shoes there. However, as
t hey approached Hutchins' house, Philnore
spotted an undercover police van sitting at

a nearby house, and stated that it "l ooked
like trouble.” An officer of the Wst Palm
Beach Police Departnent, who happened to be
engaged in a stakeout in the area, observed
Spann driving the Lexus and recognized him
because there was an outstanding warrant for

his arrest on an wunrelated matter. Spann



sped away and a high-speed chase ensued on
I nterstate 95.

As the high-speed chase proceeded into
Martin County, a tire blew out on the Lexus.
Phil mrore and Spann, followed by Cooper and
Stevenson, exited the vehicle and hid in an
orange grove. Wile in the orange grove,
Phil more and Spann encountered the manager
of the grove, John Scarborough, and his
assi st ant. Al t hough Spann first told
Scar borough that they were running from the
police because of a speeding incident, when
Scar borough expressed his disbelief, Spann
said that they were running from the police
because of drug- related activities. Spann
of fered Scarborough noney to get them out of
t he grove, and Scar bor ough r ef used.
Scar borough drove away and inforned the
police, who were already searching the
grove, where he saw them Philnore and Spann
were apprehended and charged wth arned
trespass. The authorities recovered
firearms froma creek in the orange grove a
few days | ater.

From Novenber 15 through Novenber 26,
Phil nmore gave several statenents to the
police in which he ultimately confessed that
he robbed the bank and abducted and shot
Perron. On Novenber 21, Philnore led the
police to Perron's body, which was found in
the maiden cane. Philnore was charged in a
si x-count indictnment, and the jury found
Philmore guilty on all counts.

! Spann's trial was sever ed from

Philnmore's trial, and Spann also received
the death penalty. Spann's guilt and penalty
phases were conducted between Philnore's
guilt and penalty phases. Philnore testified
at Spann's trial.

2 Philnmore later threw the rings out the
car wi ndow because Spann told himthat "they
will get you in a lot of trouble."™ The rings



wer e never recover ed.
Phil nore, 820 So. 2d at 923-25 (footnotes 3 - 5 omtted).
Philmore raised eleven issues® on direct appeal and this
Court affirmed both the conviction and sentence. Id. Philnore
did not seek a rehearing, instead, on July 4, 2002, he served
his petition for wit of certiorari with the United States
Suprenme Court in which he raised the follow ng four (4) issues:

| - Did the Florida trial and appellate

% Philnore alleged that the trial court erred by: (1)

failing to suppress his nunerous statenents to |aw enforcenent;
(2) allowng the State to exercise a perenptory challenge
agai nst prospective juror Tajuana Holt; (3) denying Philnore’ s
nmotion to exclude a gruesone photograph; (6) conpelling a nental
health exam nation of Philnmore by the State's expert; (7)
finding the CCP aggravaotr; (8) finding the “avoid arrest”
aggravator; (9) rejecting the statutory mtigator of “under the
influence of extrene nental or enotional disturbance”; (10)
rejecting the statutory mtigator of “under the substantial
dom nation of another”; and (11) rejecting the statutory
mtigator of “capacity to appreciate the crimnality of conduct
was substantially inpaired.” Philnmore also alleged that the
State mmde inproper comrents during guilt and penalty phase

cl osing argunents (4 & 5).



courts vi ol ate t he Fifth, Si xt h and
Fourteenth Amendnents to the Constitution of
the United States by allowing into evidence
custodial statenents of the accused which
were provided to | aw enforcenent as a result
of ineffective assistance of counsel ?

Il - Did the Florida trial and appellate
courts vi ol ate t he Fifth, Si xt h and
Fourteenth Anendnents to the Constitution of
the United States by excluding a potential
juror who was a nmenber of a mnority race on
a non-record supported explanation of the
prosecutor?

1l - Did the Florida trial and appellate
courts violate the Fifth, Si xt h and
Fourteenth Anendnents to the Constitution of
the United States by allow ng the prosecutor
to make a msrepresentation regarding the
Jury’s ability to dispense nercy in its
capi tal sentencing decision?

IV - Did the Florida trial and appellate
courts violate the Fifth and Fourteenth
Amendnents to the Constitution of the United
States by requiring defendant to incrimnate
hi nself by way of a conpelled nental health
exam nation?

On Cctober 7, 2002, certiorari was denied. Thereafter, on
Septenber 16, 2003, Philnore filed his 3.851 Mtion for
Post conviction Relief in state court raising ten (10) clains and
filed an Arended Claim | on February 6, 2004. An evidentiary
hearing was held from March 29, 2004 through April 1, 2004, at
which Philnore called four (4) witnesses to testify. Fol | owi ng
the evidentiary hearing, the trial court denied all relief and a

tinmely appeal was filed. That appeal is currently pending

before this Court. See Philnore v. State, case no. SC04-1036.




This case involves the petition for habeas corpus relief filed

by Phil nore.

REASONS FOR DENYI NG THE PETI TI ON

| SSUE |
PH LMORE S CLAIM THAT APPELLATE COUNSEL WAS
| NEFFECTI VE FOR FAILING TO ARGUE THAT THE
TRI AL COURT | MPROPERLY | GNORED THE TESTI MONY
OF EXPERT, DR WOOD, |S PROCEDURALLY BARRED
AND MERI TLESS (Rest at ed).

Phil nore clainms that his death sentence is invalid because
the trial court ignored the testinmony of defense expert, Dr.
Frank Whod, whose testinony, he alleges, established the
statutory mtigator of “under the influence of extrene nmental or
enotional disturbance.” He further argues, in one sentence,
t hat appellate counsel was ineffective for failing to raise this
issue on direct appeal. Philnmore is procedurally barred from
raising a claimof “trial court error” in a petition for wit of

habeas corpus. See Fennie v. State, 855 So.2d 597, 607 (Fla.

2003) (holding that defendant was procedurally barred from
raising, in petition for wit of habeas corpus, claimthat trial

court erred in failing to independently weigh aggravating and
mtigating circunstances, where claimcould and shoul d have been
rai sed on direct appeal). I nstead, “[h]abeas petitions are the

proper vehicle to advance clains of ineffective assistance of

10
-10-



appellate counsel.” Rutherford v. More, 774 So.2d 637, 643

(Fla. 2000); Goover v. Singletary, 656 So.2d 424, 425 (Fla.

1995) . This Court wll find that Philnore’'s ineffectiveness
claimis without nerit as appellate counsel was not deficient
nor were his actions prejudicial.

“The standard of review applicable to «clainms of
i neffective assistance of appellate counsel raised in a habeas

petition mrrors the Strickland v. Washington . . . standard for

clains of trial counsel ineffectiveness." Arbel aez v. State, -

So.2d -, 2005 W. 168570 (Fla. 2005), citing Valle v. Mbore, 837

So.2d 905, 907-08 (Fla. 2002)(citations omtted). Thus, to
succeed on a claim of ineffective assistance of appellate
counsel, it must be shown “first, that appellate counsel's
performance was deficient” because the alleged errors “are of
such nmagnitude as to constitute a serious error or substantia

defi ci ency falling measur abl y out si de t he range of
professionally acceptable perfornmance; and second, that the
petitioner was prejudi ced because appell ate counsel's deficiency
conpronmi sed the appellate process to such a degree as to
undermne confidence in the correctness of the result.”

Arnstrong v. State, 862 So.2d 705, 718 (Fla. 2003), citing

Rut herford, 774 So.2d at 643. Appel | ate counsel cannot be

deened ineffective for failing to raise issues “that were not

properly raised during the trial court proceedings,” or that “do

11
-11-



not present a question of fundanental error.” Valle, 837 So.2d
at 907-08 (citations omtted). Further, appellate counsel is
not ineffective for failing to raise nonmeritorious clains on
appeal . Id. at 907-08 (citations omtted). “If a legal issue
would in all probability have been found to be wthout nerit had

counsel raised it on direct appeal, the failure of appellate

counsel to raise the neritless issue will not render appellate
counsel’s performance ineffective.” Arnstrong, at 718, citing

Rut her f or d. See al so Jones v. Barnes, 463 U S. 745, 751-753

(1983); see also Provenzano v. Dugger, 561 So. 2d 541, 549 (Fla.

1990). Wth these principles in mnd, it is clear that Philnore
has not neet his burden. Al relief nust be denied.

Phil mrore contends that appellate counsel was ineffective
for failing to argue, on direct appeal, that the trial court
erred by ignoring the testinony of defense expert, Dr. Frank
Wbhod, because the dcotor’s testinony established the statutory
mtigator of “under the influence of extreme nmental or enotional
di sturbance.” However, a review of Philnore’s Initial Brief on
Direct Appeal shows that appellate counsel did raise the issue.
Point IX of Philnmore’s Initial Brief alleged that “the trial
court erred in failing to find that the capital felony was
commtted while the defendant was under the influence of extrene
mental or enotional disturbance.” Thus, contrary to Philnore’s

assertions, appellate counsel did challenge the rejection of the

12
-12-



statutory mtigator of “under the influence of extrenme nental or
enotional disturbance” on direct appeal.? Phi l nore’ s ar gunent
here--that appellate counsel was ineffective for not arguing
that the trial court inproperly ignored Dr. Frank Wod s

testinony which established the statutory mtigator of “under

“On direct appeal, this Court affirned the trial court’s
rejection of the “under the influence of extrenme nental or
enotional disturbance” mtigator, noting that a trial judge “has
broad discretion in determning the applicability of a
particular mtigating circunmstance, and [its] determ nation of
the applicability of a mtigator [will be upheld] when supported
by conpetent substantial evidence.” Philnmore 820 So.2d at 936.
Regarding the expert psychological evaluations of Philnore’s
mental health, this Court noted that “expert testinony alone
does not require a finding of extrene nental or enotional
di sturbance. Even uncontroverted opinion testinony can be
rejected, especially when it is hard to reconcile with the other
evi dence presented in the case.” 1d. After reviewing the trial
court’s order--its findings, reasoning and analysis--this Court
upheld the rejection of the “under the influence of extrene
mental or enotional disturbance” mtigator, finding it was
supported by conpetent substantial evidence, especially in |ight

of the controverted defense expert testinony. Id. at 936-37.
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the influence of extreme nental or enotional disturbance”— is
but a variant of the argunent presented on direct appeal. It is
inproper to argue in a habeas petition a variant to a claim
previously decided or to sinply re-cast a previously rejected
argunent in ineffective assistance of appellate counsel terns.

Consequently, Philnore’s claim is procedurally barred. See

Mann v. Moore, 794 So.2d 595, 600-01 (Fla.2001)(holding that

claims raised in a habeas petition which petitioner already
raised in prior proceedings are procedurally barred); Jones v.
Moore, 794 So.2d 579, 586 (Fla. 2001)(finding procedural bar to
habeas claim which was variant to claim previously addressed);

Porter v. Crosby, 840 So.2d 981 (Fla.2003).°

Mor eover, appellate counsel cannot be deened ineffective
for failing to raise a non-neritorious claim The State does
not agree that Dr. Frank W.od' s testinony, standing alone,
established “by the greater weight of the evidence” that

Philmore was suffering from extrenme nental or enotional

®> Philmore also raised the exact claimin his 3.851 post-
conviction notion, as ClaimIV. The State contended that the
issue was procedurally barred because Philnore had already
raised the issue on direct appeal or could/should have raised
the issue on direct appeal. The trial court agreed, sunmarily

denying the claimas procedurally barred (PCR 1357).
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di sturbance at the time of the nurder. This Court has stated:

The decision as to whether a mtigating
circunstance has been established is within
the trial court's discretion.... Mor eover,
expert testinony alone does not require a
finding of extrene nental or enotional
di st urbance. . .. Even uncontroverted opinion
testinony can be rejected, especially when
it is hard to reconcile with the other
evi dence presented in the case.... As |ong
as the court considered all of the evidence,
the trial judge's determnation of [|ack of
mtigation wll stand absent a palpable
abuse of discretion...

Foster v. State, 679 So. 2d 747, 755 (Fla. 1996), cert denied,

520 U. S. 1122 (1997); Roberts v. State, 510 So. 2d 885, 894
(Fla. 1987) (opining “[i]n determning whether mtigating
circunstances are applicable in a given case, the trial court
may accept or reject the testinony of an expert w tness just as
he may accept or reject testinony of any other wtness.").
Reviewing Dr. Wod s testinony, it is clear that he relied upon
Dr. Burdette's assessnment of the PET scan. It was Dr. Burdette
who opined that the abnormality in Philnore’s brain “is a non
specific finding in that several causes are possible, but may be
related to a prior brain insult.” (TR V22 1998-99). Dr. Wod
felt he had the expertise to determ ne that the PET scans were
abnormal, but he did not have the expertise to diagnose the
cause of the defect. (TR V22 2001-02). Further, Dr. Wod woul d
not say that the brain area affected inpacted Philnore’ s control

of his free will or caused problens with inpulse control. The
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brain area involved dealt with Philnore being able to put into
words what he saw, tasted, felt, heard, and snelled. (TR 2037-
38) .

In his Menorandum in Support of a Life Sentence, Philnore
sought the three statutory nmental mtigators and pointed to Dr.

Berland’s testinmony for support. Dr. Wod s testinbny was

utilized for the non-statutory brain injury mtigator (Ex 8 at

11). The trial court assessed the brain injury reasoning:

c) Defendant suffered brain danmage at an
early age.

There was conflicting testinony that the
def endant suffered brain danmage at an early

age. The Court considered the results of
Dr. Wod' s PET scans and other testinony
given by him as well as various wtnesses

with regard to head injuries experienced by
the defendant. Wile the Court acknow edges
t hat Dr. Berlan also opined that the
def endant suffered brain injury as a child,
the Court finds the state’'s evidence in the
form of expert testinmony as well as cross
exam nation of defense wtnesses totally
refuted the defense evidence.

The Court finds no direct credible proof
that the defendant suffered brain damage and
the Court is not reasonably convinced of the
exi stence of this mtigator. It is
therefore rejected.

(Ex. 9 at 12) (enphasis supplied).

In Canpbell v. State, 571 So. 2d 415 (Fla. 1990), the

Florida Suprene Court established relevant standards of review

for mtigating circunstances: (1) whet her a particular
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circunstance is truly mtigating in nature is a question of |aw
and subject to de novo review on appeal; (2) whether a
mtigating circunstance has been established by the evidence in
a given case is a question of fact and subject to the conpetent,
substantial evidence standard; and finally,( 3) the weight
assigned to a mtigating circunstance is wthin the tria
court’s discretion and subject to the abuse of discretion

st andar d. See Kearse v. State, 770 So. 2d 1119, 1134 (Fla.

2000) (observing whether particular mtigator exists and weight
to be given it are matters wthin sentencing court’s

di scretion); Trease v. State, 768 So. 2d 1050, 1055 (Fla. 2000)

(receding in part from Canpbell and hol ding, though trial court
nmust consider all the mtigating circunstances, it may assign

“l'ittle or no” weight to a mtigator); Mnsfield v. State, 758

So. 2d 636 (Fla. 2000) (explaining trial court may reject claim
mtigating circunstance has been proven provided record contains
conpetent, substantial evidence to support rejection). Fromthe
foregoing, it is ~clear this Court considered Dr. Wod s
testi mony where appropriate and considered the three statutory
mental health mtigators. The nmental mtigation evidence was
evaluated along with Philnore’s actions during the crimnal
episode including its planning and execution to determne
whet her the mtigation existed.

Phi |l rore was not prevented frompresenting mtigation, the
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jury was not barred from considering any evidence in mtigation,
this Court considered all mtigation presented during the
penal ty phase and assessed the offered evidence as it related to
sent enci ng. Thus, Philnore has not carried his burden of

proving error and his reliance upon Eddings v. Gklahom, 455

U S. 104, 114-15 (1982) and its requirenent that the sentencing
court consider all offered mtigation does not further his
posi tion. Simlarly, given the fact that the trial court did
not ignore Dr. Wod s testinmony and explained the basis for
rejecting the claimof brain damage as allegedly revealed by the

PET scans and school records, N bert v. State, 574 So. 2d 1059

(Fla. 1990) and Crook v. State, 813 So. 2d 68 (Fla. 2002) are

not applicable. Dr. Wod's testinmony was controverted by the
State’s nmental health experts and record facts as this Court
found in the sentencing order. Furthernore, based upon the
rejection of Dr. Wod' s testinony related to brain injury, such
testi mony would not have supported the statutory mtigators and
no prejudice stens from not nentioning Dr. Wod' s testinony in
t hat anal ysi s. This court conducted a thorough review of the
penalty phase evidence, outlined the factual findings, and
applied the proper law in sentencing Philnore. Such conplied

with Canpbell and Trease. As such, Toney v. Franzen, 687 F.2d

1016, 1022 (7th Cir. 1982) does not further Philnore’ s position

as this Court did not ignore any matter presented.
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mtigator,

(R 4

the trial judge found:

... Dr. Landrum testified that the tests
utilized by Dr. Berland are outdated, which
was ultimately acknow edged by Dr. Berland
as it relates to the MWPI. Dr. Landrum
opined that there is no credible evidence to
suggest that the defendant suffered from
psychosi s or brain damage.

Both experts agreed that the defendant
has a anti social personality disorder. The
testinony being that the nature of the
disorder is that the defendant has a
disregard for the rights of others and it
reflects crimnal thinking and behavi or.

: This Court however sinply cannot from
Dr. Berland' s diagnosis which was strongly
rebutted on cross examnation and the
expert’s opinion that the defendant has a
personality/character disorder find that on
Novenber 14, 1997, the defendant acted under
the influence of extreme nental or enotional
di st ur bance.

The facts and the circunstances of the

hom cide indicate a coherent well thought
out plan which spanned over the course of
two days. The abduction and hom cide were
part of a deliberate plan. Further, there

was no evidence that the defendant was under
the influence of drugs or alcohol at the
time of the conmmssion of the homncide.
There sinply is no record evidence to
suggest t he def endant was under t he
influence of extrene nental or enotional
di sturbance at the tine of the comm ssion of
t he homn ci de. The facts thenselves belie
any suggestion by Dr. Berland that the
defendant acted while under extrene nental
or enotional disturbance on Novenber 14,
1997.

-19-

Analyzing the extrenme nental of enotional disturbance

1229-30). It was revealed that Philnore denied using
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drugs or that they influenced his behavior on the day of the
mur der . Hs school records revealed he had a disruptive
di sorder, had been diagnosed with an inpulse control disorder,

intermttent explosive disorder, and conduct disorder before 18

years of age. This supported a finding of Antisocial
Personal ity Disorder. The State’s testing showed he had a
nor mal IQ Dr. Landrumis interview revealed no signs of
psychosis or support for a diagnosis of brain injury. It was

established that the MWI tests enployed by the defense,
di scrimnated against black males by producing a diagnosis of
psychoti c/ paranoi d di sturbance 90 percent of the time in nornal
i ndi vi dual s. Dr. Berland's assessnent of Philnore’'s nental
state was inaccurate (T.25 - 2293-94, 2304-13).

Gven the testinony, and the judge’'s analysis of the
evidence, it cannot be said error occurred. Foster, 679 So. 2d
at 755 (holding judge may reject uncontroverted expert testinony
regarding mtigation where such cannot be reconciled wth
evidence). Wether a mtigator is established lies with the
judge and “[r]eversal is not warranted sinply because an

appel l ant draws a different conclusion.”

® The State notes that the jury’s recommendation was

unani nous since it was a 12-0 recomendati on for deat h.
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‘See Motion to Declare Section 921.141, Florida Statutes
Unconstitutional Because Only a Bare Mjority of Jurors is
Sufficient to Recormend a Death Sentence (filed 8/26/99); Motion
to Declare Section 921.141 Florida Statutes Unconstitutional for
Failure to Provide Jury Adequate Guidance in the Finding of
Sentencing Circunstances, and to Preclude Death Sentence (filed
8/ 26/99); Modtion for Statenent of Particulars as to Aggravating
G rcunstances and to Dism ss Indictnent for Lack of Notice as to
Aggravating Circunstances (filed 8/26/99); Mtion for Special
Verdict Form Containing Findings of Fact by the Jury (filed
8/26/99 and 9/1/99); Mdtion to Elect and Justify Aggravating

Circunstances (filed 9/1/99).

8 The State relies upon its Answer Brief filed in the
Direct Appeal for a discussion of each individual coment

(Points IV and V).

® Following this argument, the trial judge called the

parties aside and addressed the State. “But | think (sic) out
of your closing please, | don’t want you to give any inference
to the jury with regards to the witness’'s testinony.” (TR V27
2413-14). The judge did not make of finding that the comments
were inproper, only that the State should not give the jury a

Wrong i npression.
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1 Philnore concedes that the issue is premature under

Florida Rules of Crimnal Procedure 3.811 and 3. 812
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