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PRELI M NARY STATEMENT

Respondent, the State of Florida, the Petitioner in the
District Court of Appeal (DCA) and the prosecuting authority in
the trial court, will be referenced in this brief as Respondent,
t he prosecution, or the State. Petitioner, Denello Bolware, the
Respondent in the DCA and the defendant in the trial court, wll
be referenced in this brief as Petitioner or proper nane.

The record consists of the appendix to the certiorari

petition filed in the District Court. It will be referenced
according to “App.” followed by the respective page nunber
designated in the Index to the Appendix. "IB" wll designate

Petitioner's Initial Brief. Each synbol will be followed by the
appropri ate page nunber in parentheses.

Al enphasis through bold lettering is supplied unless the

contrary is indicated.

STATEMENT OF THE CASE AND FACTS

The State accepts petitioner’s statenent of the case and
facts as being generally supported by the record subject to the
foll ow ng additions:

The Circuit Court in its appellate capacity ruled as follows
Whi | e counsel have cited a nunber of cases
supporting their respective positions, this Court

is inclined to apply commobn concepts to the
relevant terns. “Direct” neans i mmedi ate or

1



Gr.

proxi mate-not renote. “Result” neans consequence.
Syllogistically: if you do “A” then “B’ nust
fol | ow.

If an agency is required to take an action “B’
when a person enters a plea in court(A) then the
adm nistrative act is a direct consequence of that
plea, and the failure to so advise renders counsel
i neffective for the purpose of rule 3.850.

Court Opi nion



SUVWARY OF ARGUMENT

| SSUE |

The First District Court of Appeal had jurisdiction to
determ ne whether the Circuit Court departed from the essenti al
requi renments of |aw Furthernore, the District Court correctly
determ ned that the Crcuit Court’s failure to apply controlling
Florida Suprene Court precedent and the Circuit Court’s
redefinition of what was a direct or collateral consequence of a
plea were incorrect statenents of the |aw Therefore, the
District Court properly exercised its authority in granting the
petition for wit of certiorari.
| SSUE ||

This Court has repeatedly held that in order for a
consequence to be a direct consequence of a plea it has to have
a definite, imediate and largely automatic effect on the range

of the defendant's punishnent. Major v. State, 814 So.2d 424

(Fla. 2002), State v. Partlow 840 So.2d 1040 (Fla. 2003) As

shown, it is well settled that revocation of a driver’s |license
is not punishment but a civil admnistrative action designed to
protect the public fromthe offender in the future. Zarsky v.
State, 300 So.2d 261 (Fla. 1974) Therefore, the First
District’s result is dictated by Major as applied by this Court
in Partlow (registration as a sex offender was not puni shnment

and therefore was a collateral consequence). See also State v.

3



Di ckey, 31 Fla. Law Weekly S234 (Fla. April 20, 2006) (future
enhancenent of sentences) Therefore, this Court should affirm
the decision of the First District. 1In doing so, it should

mai ntain the long held position that revocation or suspension of
a driver’s license is not punishnment, and a court as part of the
pl ea process is not required to advise a defendant of the
col | ateral consequence that the defendant’s |icense could be

r evoked.



ARGUNVENT

| SSUE |
WHETHER THE DI STRICT COURT OF APPEAL
EXCEEDED I TS CERTI ORARI AUTHORI TY?
(Rest at ed)

Petitioner asserts that the District Court of Appeal
exceeded its authority in granting the state’s certiorari
petition. Petitioner is wong.

St andard of Revi ew

The issue of whether the District Court of Appeal properly
granted the certiorari petition is an issue of law which is
revi ewed de novo

Preservation

Petitioner argued in the District Court of Appeal that the

Circuit Court applied the correct |aw.

Ar gunent

Petitioner contends that the District Court of Appeals

exceeded the scope of its jurisdiction by reversing the
appell ate decision of the Circuit Court. Petitioner is wong.
First of all, this is not a jurisdictional issue. The District

Courts of Appeal have jurisdiction to entertain petitions for
wits of certiorari. Art. V. 8 3 Fla. Const. Mor eover, Rule
9.030(b) Fla. R App. P., provides that D strict Courts of

Appeal have the authority to entertain certiorari petitions from

5



appellate decision of the Crcuit Courts. Therefore, the
District Court of Appeal had jurisdiction.

As to the District Court’s authority, the state readily
acknow edges that the G rcuit Court acting in its appellate
capacity is bound by decisions of a superior court. Pardo v.
State, 596 So.2d 665 (Fla. 1992). The state al so acknow edges
that a District Court of Appeal reviewing a Crcuit Court
appel | ate decision can only reverse that decision if the
deci sion departs fromthe essential requirenents of |aw Haines

Cty Conmunity Devel opnent v. Heggs, 658 So.2d 523 528-530 (Fl a.

1995)

However, the first problemw th petitioner’s argunent is
that the Grcuit Court acting in its appellate capacity did not
follow the correct law. The Court in its opinion stated:

Wi | e counsel have cited a nunber of cases

supporting their respective positions, this Court
is inclined to apply common concepts to the

relevant terns. “Direct” neans imedi ate or

proxi mate-not renote. “Result” neans consequence.
Syllogistically: if you do “A” then “B” nust

foll ow.

If an agency is required to take an action “B’
when a person enters a plea in court(A) then the
adm nistrative act is a direct consequence of that
plea, and the failure to so advise renders counsel
ineffective for the purpose of rule 3.850.

Cr. Court Opinion
In essence, the Circuit Court ignored this Court’s

definition in Myjor and fashioned its own definition of what
6



amounts to direct consequence of a plea. Moreover, the Crcuit
Court’s definition is contrary to the definition this Court
approved in Major which is:

"The distinction between '"direct' and 'collateral

consequences of a plea, while sonetines shaded in

the rel evant decisions, turns on whether the

result represents a definite, inmmedi ate and

| argely automatic effect on the range of the

def endant's puni shnent . "
Maj or at 428.

The Circuit Gourt O der expanded this definition extending

it to any consequence inposed by an adm ni strative agency as a
result of a plea. In doing so, the court ignored the | anguage
of Maj or which exam nes whether the result represents a
definite, inmmediate and |argely automatic effect on the range of
t he defendant's punishnment. Thus, the Circuit Court did not
follow the | aw and applied an incorrect definition of what
anounts to a direct or collateral consequence of a plea.
Therefore, the District Court of Appeal properly determ ned that
the ruling departed fromthe essential requirenents of |aw

As to the allegation that the circuit court was bound by

Prianti v. State, 819 So.2d 231 (Fla. 4'" DCA 2002) and/or

Daniels v. State, 716 So.2d 827 (Fla. 4'" DCA 1998), appellant is

wrong. A lower tribunal would be bound when presented with the
sane facts and the same issue of |aw presented in the case from

anot her district. However, Prianti is not a case about failure

7



to advise, but is instead a case involving affirmative
m sadvice. Thus it involve a different principle of |aw
Li kewi se, Daniels does not involve the interpretation of
§322.264 Fla. Stat., the habitual traffic offender statute. It
i nvol ves the interpretation of a revocation inposed by a
different statutory section which has a somewhat different
structure. These cases may be instructive, but certainly not
binding on the Crcuit Court. Thus, to the extent that the
Circuit Court relied on non-binding cases, the First D strict
was free to determne that the reliance was a departure fromthe
essential requirenents of |aw

The other problemw th petitioner’s argunent is that the
Circuit Court ignored this Court’s cases which were controlling.
The cases that were binding on the |ower tribunal were Mjor,

whi ch set the standard to be applied, and Zarsky v. State, 300

So.2d 261 (Fla. 1974), which held that a |license revocation
pursuant to the habitual traffic of fender statute was not
puni shment. The Circuit Court’s failure to apply these cases
anounted to a departure fromthe essential requirenents of |aw
and the First District did not exceed its authority in finding
such.

The First District had jurisdiction to determ ne that the

Circuit Court departed fromthe essential requirenents of |aw



Furthernore, the District Court correctly determ ned that the
Circuit Court’s failure to apply controlling Florida Suprene
Court precedent and the Crcuit Court’s redefinition of what was
a direct or collateral consequence of a plea were incorrect
statements of the law. Therefore, the District Court properly
exercised its authority in granting the petition for wit of

certiorari.



| SSUE | |
VWHETHER A DEFENDANT ENTERING A PLEA TO A
TRAFFI C OFFENSE MJST BE ADVISED THAT THE
DEPARTMENT OF MOTOR VEH CLES MAY REVOKE HI S
LICENSE AS A HABI TUAL TRAFFIC OFFENDER ?
(Rest at ed)

Petitioner asserts that the trial court’s failure to advise
him that the Departnent of Mdtor Vehicles may admnistratively
suspend or revoke his license as a habitual traffic offender
renders his plea involuntary. Petitioner is wong and this
Court should deny relief.

St andard of Review

The issue of whether the District Court of Appeal properly
interpreted the law relating to the suspension of driver’s
licenses is an issue of law which is reviewed de novo.

Preservation

Petitioner preserved this issue by challenging the

vol untari ness of his plea in a post conviction notion.

Ar gunent
Petitioner contends that a Ilicense revocation by the
Departnment of Mdtor Vehicles as a habitual traffic offender is a
di rect consequence of his plea. He al so contends that in order

for his plea to be voluntary the trial court nust advise

10



defendant’s of this possibility. Petitioner is wong and this
Court should deny relief.

Petitioner was convicted of driving on a suspended or
revoked drivers license. The Departnment determned himto be a
habitual traffic offender pursuant to Section 8§ 322.264 Fla.

Stat. which provides:

8§ 322. 264. "Habitual traffic offender" defined

A "habitual traffic offender” is any person
whose record, as maintai ned by the Departnent of
H ghway Safety and Modtor Vehicles, shows that such
per son has accunul ated the specified nunber of
convictions for offenses described in subsection
(1) or subsection (2) within a 5-year period:

(1) Three or nore convictions of any one or nore
of the follow ng offenses arising out of separate
acts:

(a) Voluntary or involuntary mansl aughter
resulting fromthe operation of a notor vehicle;

(b) Any violation of s. 316.193, forner s.
316. 1931, or former s. 860.01,

(c) Any felony in the comm ssion of which a
notor vehicle is used;

(d) Driving a notor vehicle while his or her
license is suspended or revoked;

(e) Failing to stop and render aid as required
under the laws of this state in the event of a
not or vehicle crash resulting in the death or
personal injury of another; or

(f) Driving a commercial notor vehicle while
his or her privilege is disqualified.

11



(2) Fifteen convictions for noving traffic

of fenses for which points nmay be assessed as set
forth in s. 322.27, including those offenses in
subsection (1).

Any violation of any federal |aw, any |aw of
anot her state or country, or any valid ordi nance
of a municipality or county of another state
simlar to a statutory prohibition specified in
subsection (1) or subsection (2) shall be counted
as a violation of such prohibition. In conputing
t he nunber of convictions, all convictions during
the 5 years previous to July 1, 1972, will be
used, provided at | east one conviction occurs
after that date. The fact that previous
convi ctions may have resulted in suspension,
revocation, or disqualification under another
section does not exenpt themfrom being used for
suspensi on or revocation under this section as a
habi t ual of f ender.

8§ 322.264

Petitioner’s license was revoked pursuant to Section 8§ 322.27(5)
whi ch provi des:

(5) The departnent shall revoke the license of any
person designated a habitual offender, as set
forth in s. 322.264, and such person shall not be
eligible to be relicensed for a mninmm of 5 years
fromthe date of revocation, except as provided
for in s. 322.271. Any person whose |icense is
revoked may, by petition to the departnent, show
cause why his or her |icense should not be

revoked.
§ 322.27(5)
In the opening paragraphs of his argunment, Petitioner
m sstates the test to be applied. Petitioner asserts that
di rect consequences are “direct, i medi at e, and largely

automatic results of the plea.” (1.B. 9) In Major v. State, 814

So.2d 424 (Fla. 2002), this Court adopted the test for
12



di stingui shing between direct and collateral consequences of a
plea which was articulated in the Fourth District’s decision in

Zanbuto v. State, 413 So.2d 461 (Fla. 4th DCA 1982). This Court

stated that:
"The distinction between '"direct' and 'coll ateral
consequences of a plea, while sonetines shaded in

t he rel evant deci sions, turns on whether the
result represents a definite, immed ate and

| argely automatic effect on the range of the

def endant' s puni shnent . "
Maj or at 428.
Maj or, which held that a defendant did not have to be advised
that his sentence coul d be enhanced if he was convicted of

addi tional offenses, was followed by this Court’s decision in

State v. Partlow 840 So.2d 1040 (Fla. 2003). 1In Partlow this

Court reversed the Fourth District's determ nation that failure
to advise a defendant of the requirenent of registration as sex
of fender, although collateral, was a consequence of the plea

that allowed the plea to be withdrawmm. See Partlow v. State, 813

So.2d 999 (Fla. 4th DCA 2002). 1In reversing the Fourth District
in Partlow, this Court held that sexual offender registration
was not a punishnment, and thus no matter how definite,

i mredi ate, or automatic, was not a direct consequence of the

pl ea. Thus, the trial court did not err when it did not advise

a defendant of that collateral consequence.

13



The instant case, presents a situation simlar to Partlow
The First District applied this Court’s precedent, and hel d that
the revocation of a driver’s license was not punishment. The
District Court recogni zed that revocation is a public safety
measure designed to protect the public in the future from an
i ndi vi dual who has abused his driving privilege. The court
reasoned that just as in Partlow, it did not matter whether the
consequence was direct, because it was not punishnent.
Therefore, the trial court need not advise a defendant of the
potential |icense revocati on when he pleads to driving on a
suspended or revoked license.

This ruling by the First District was based on a

substantial body of case law. In Smth v. Gty of Gainesville,

93 So.2d 105 (Fla. 1957), this Court held that suspending a
license for driving while intoxicated was not punishment of the
def endant but a nethod of protecting the public fromthe

danger ous behavior of the licensee. 1In Zarsky v. State, 300

So.2d 261 (Fla. 1974), this Court reiterated the principle that
revocation of a license is not punishnent. Like petitioner,
Zarsky’ s license was suspended by the Departnent because he was
a habitual traffic offender. This court stated such a

suspension of a driving privilege is a civil admnistrative act

14



in conpliance with |egislative nandate dealing with a privilege,
as opposed to a right.

These rulings have been foll owed by every District Court of
Appeal . In fact, the Courts have uniformy and in a nyriad of
contexts held that revocation of the driver’s license is a civil
adm ni strative proceedi ng designed to protect the public and is

not puni shment. The First District in Dep't of H ghway Safety &

Mot or Vehicles v. Gordon, 860 So.2d 469 (Fla. 1% DCA 2003)

st at ed:

The admi nistrative revocation of a driver's
license for DU is not "punishnent" of the

of fender. See Dep't of H ghway Safety & Mdtor
Vehicles v. Gapski, 696 So. 2d 950, 951 (Fla. 4th
DCA 1997). Rather "it is an administrative remedy
for the public protection that mandatorily foll ows
conviction for certain offenses.” Id. (quoting
Smth v. Cty of Gainesville, 93 So. 2d 105, 107
(Fla.1957)); see also Dep't. of Hi ghway Safety and
Mot or Vehicles v. Vogt, 489 So. 2d 1168, 1170
(Fla. 2d DCA 1986). Wen a driver's license
revocation is nade nandatory by statute,
revocation is an adm ni strative function rather
than the inposition of a crimnal sentence. See

G apski, 696 So. 2d at 951

ld at 471.

The Third District in Dep't of Hi ghway Safety & Mbotor

Vehicles v. DeGrossi, 680 So.2d 1093 (Fla. 39 DCA 1996) adopt ed

the sane position. The Second District in a series of cases

beginning with Dep't of H ghway Safety & Motor Vehicles v. Vogt,

489 So.2d 1168 (Fla. 2" DCA 1986) held that Smith controlled and
15



that revocation was an adm nistrative renedy for the protection
of the public. The decision in Vogt was followed in State v.

Wal ters, 567 So.2d 49 (Fla. 2" DCA 1990) and in MDaniel v.

State, 683 So.2d 597 (Fla. 2" DCA 1996). There the Court held
that the appellant could not challenge the revocation of his
license through a Rule 3.800 notion because |icense revocations
were adm ni strative and not part of the sentence. The Fifth
District Iikewi se has held that revocation is not punishment.

Dep't of Hi ghway Safety & Motor Vehicles v. Hagar, 581 So.2d 214

(Fla. 5'" DCA 1991), Davidson v MacKi nnon 656 So.2d 223 (Fla. 5'"

DCA 1995), State v. Atkinson, 755 So.2d 842 (Fla. 5'" DCA 2000)

Interestingly, the Fourth District subscribes to the sane

principles. In State v. Scibana, 726 So.2d 793 (4'" DCA 1999),

the Court held that revocation of a driver’s |license was not the
i mposition of crimnal punishnment but rather an admnistrative
detail and could not be chall enged pursuant to Rule 3.800. See

al so Dep't of H ghway Safety & Motor Vehicles v. Gapski, 696

So.2d 950 (Fla. 4'" DCA 1997)
The problemw th the Fourth District’s analysis in Daniel

v. State, 716 So.2d 827 (Fla. 4'" DCA) and Nordelus v. State, 889

So.2d 910 (Fla. 4'" DCA 2004) was exposed by this Court in
Partl ow. Those Fourth District cases ignore the |ast part of

the test adopted in Major which requires an effect on the range

16



of the defendant’s punishnment. The Fourth District’s
m sapplication of the test is shown by this Court’s reversal in
Partl ow and has been rejected by other District Courts. See

Sullens v. State, 889 So.2d 912 (Fla. 5" DCA 2004)

Petitioner argues that the effect on puni shnent | anguage
shoul d be abolished. Petitioner’s argunment woul d enornously
expand the trial court’s responsibility. Courts would have to
advi se a defendant of any possi bl e consequence flowing fromthe
plea. This would open the door to a flood of post conviction
notions to withdraw pl eas whenever a defendant finds some new
consequence flowng fromthe plea. Courts would have to advise
defendants that they nay be denied such rights as the right to
run for public office, to possess firearns, to vote, to receive
a license to possess a conceal ed weapon, to obtain a al coholic
beverage license, to obtain a state schol arship and ot her
matters unrelated to the puni shnent being inposed by the court.

Furthernore, this Court would have to reverse its decisions

in Partlow, Mjor, and State v. D ckey, 31 Fla. Law Wekly S234

(Fla. April 20, 2006).

This Court has repeatedly held that in order for a
consequence to be a direct consequence of a plea, it has to have
a definite, imediate and largely automatic effect on the range

of the defendant's punishnent. Major v. State, 814 So.2d 424

17



(Fla. 2002), State v. Partlow 840 So.2d 1040 (Fla. 2003). As

shown, it is well settled that revocation of a driver’s |license
is not punishnment but a civil admnistrative action designed to
protect the public fromthe offender in the future. Zarsky v.
State, 300 So.2d 261 (Fla. 1974). The First District’s result
was dictated by Major as applied by this Court in Partlow See

al so Westerheide v State 831 So.2d 93 (Fla. 2004) (which held

that civilly conmtting sexual ly violent predators after their
sentence had expired was not punishnment). Therefore, this Court
should affirmthe decision of the First District. 1In doing so,
it should maintain the long held position that revocation or
suspension of a driver’s license is not punishment, and a court
as part of the plea process is not required to advise a

def endant of the collateral consequence that the defendant’s

| i cense coul d be revoked.
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CONCLUSI ON

Based on the foregoing, the State respectfully submts the

decision of the District Court of Appeal should be approved.
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