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CONSTI TUTI ON

Article X, Sec. 4, Fla. Const . . .

Ce e Thr oughout
STATEMENT OF THE CASE AND FACTS

The facts of this case are not in dispute. The Decedent
died testate in Indian River County, Florida, on July 18,
2002. His will provided for two specific cash bequests: one
for twenty thousand ($20,000.00) dollars (to his friend) and
one for one hundred fifty thousand ($150, 000.00) dollars (to
War burton, the Respondent)(R-62-69). The will devised the
homest ead, through the residuary clause, to the Decedent’s
four half-brothers, Thomas MKean, John MKean, Robert MKean
and David MKean, two of whom are the Petitoners herein as the
Personal Representatives of the Decedent. The residuary
cl ause reads as follows:

Article VI

Al'l the rest, residue and remai nder of nmy property which

| may own at the time of my death, real, personal or

nm xed, tangible or intangible, of whatsoever nature and

wher esoever situate, including all property which | may
acquire or be given title to after the execution of this

WIIl, including all |apsed |egacies and devises or gifts
made by this WII which fail for any reason, including
all insurances(s) on ny |life payable to ny estate or

recei vabl e by ny Personal Representative, and incl uding
any property over or concerning which | may have any
power of appointment, | give, devise and bequeath to ny
hal f - br ot hers, Thomas MKean, John W McKean, Robert
McKean and David McKean, in equal shares, share and share
al i ke, per stirpes.

(R-7; App. 1 hereto.)



The assets of the estate included only tinme shares val ued
at nine thousand ($9, 000.00) dollars; an autompbil e val ued at
approxi mately one thousand ($1, 000.00) dollars; a brokerage
account valued at approxi mtely seven hundred ($700. 00)
dollars at the tinme of death; and the homestead, which the
Personal Representative sold with perm ssion fromthe Court,
netting approximately one hundred forty-one thousand
($141,000.00) Dollars. (R-62,63) By Agreed Stipulation and
Court Order (R-49), the honestead funds were deposited and are
being held in a separate escrow account, not having been co-

m ngled with estate funds.

In the probate proceedi ngs, the Personal Representatives
filed a petition to determ ne honestead status of rea
property. The trial court determ ned that the subject property
was the honestead of the Decedent; that title to the honestead
vested, by operation of law, at the tinme of Decedent’s death,
in the names of the beneficiaries who are devised the
homest ead; that those beneficiaries were the Decedent’s half-
brothers, as the beneficiaries under the residuary clause; and
that accordingly the honmestead was not subject to division to
sati sfy cash bequests.(Order On Petition To Determ ne

Honmest ead Status OfF Real Property, R-62-69; App.2 hereto).



The Fourth DCA reversed the trial court and held instead
t hat because the honestead could be freely devised, it becane
“property of the estate”, and therefore that it was “subject
to division”, to pay the cash bequests. [Enphasis Supplied]

Both parties petitioned the Court to revisit its opinion.
Petitioners herein filed a Motion for Rehearing, Rehearing En
Banc, and Certification. Respondent herein filed a Mition
for Clarification.

On Motions for Clarification, Rehearing, Rehearing En
Banc, and Certification, the Court revised its opinion by
addi ng a footnote indicating that notwithstanding its decision
t hat the honestead property becane property of the estate, the
Court did not intend to state that the honmestead was subject
to the claims of creditors or the expenses of adm nistration.
The Court also certified the followi ng question to this Court
as one of great public inportance:

WHERE A DECEDENT IS NOT SURVI VED BY A SPOUSE OR ANY

M NOR CHI LDREN, DOES DECEDENT' S HOMESTEAD PROPERTY,

VWHEN NOT SPECI FI CALLY DEVI SED, PASS TO GENERAL DEVI SEES

BEFORE RESI DUARY DEVI SEES | N ACCORDANCE W TH SECTI ON
733. 805, FLORI DA STATUTES?

SUMVARY OF THE ARGUMENT

Petitioner relies upon the follow ng portion of the trial

court’s order as its Summary of the Argunment:



[ T he honestead never enters the probate estate and does
not beconme a general asset of the estate subject to

di vi sion when the honmestead is devised inthe will to heirs
of the decedent. The Decedent expressed his intent in the
residuary clause of his will as to who should received the

homest ead. Al though a specific devise of the honmestead is
preferred, the general |anguage of a residuary clause is a
sufficiently precise indicator of intent to devise the
homestead. Estate of Murphy, 340 So. 2d 107 (Fla. 1976).
The wll in this case does not direct that the
homest ead be sold to satisfy specific gifts in the event
t he assets of the probate estate are insufficient to pay
those gifts. Therefore, the honestead never beconmes part
of the probate estate subject to division. I n addition,
M. Warburton [Respondent herein] was not devised the
homestead. The only thing he was gi ven was a specific cash
gift fromthe general assets of the estate, if those funds
are available to satisfy such gift. The honestead vests,
by operation of law, at the time of decedent’s death, in
t he names of beneficiaries who are devised the honestead.
There is no authority cited that a cash devisee woul d be
entitled to any honestead protection. Therefore it is
ORDERED AND ADJUGED:
That John MKean, Thomas MKean, Robert MKean and
David MKean, the beneficiaries of the residuary
cl ause, are the owners of the honestead by operation
of law and that the honestead or its proceeds are
entitled to honestead protection, not subject to
division to satisfy specific cash bequests or
creditors’ clains.

( R-68; App. 2)

ARGUMENT

VWHEN HOMESTEAD | S DEVI SED I N THE RESI DUARY CLAUSE OF A
WLL TO HEIRS OF THE DECEDENT, | T NEVER ENTERS | NTO THE
PROBATE ESTATE AND DOES NOT BECOME A GENERAL ASSET OF THE
ESTATE SUBJECT TO DI VI SI ON.

St andard O Revi ew.

The de novo standard of review governs these proceedings.

The | egal issues involve no nore than a determ nati on of whet her
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the issue was correctly decided in the lower tribunal. The de
novo standard of review governs review of decisions of |aw

Execu-tech Busi ness Systens vs. New QJI Paper Co.., 752 So. 2d

582 (Fla. 2000). Appellate Courts are not required to defer to
the lower tribunal on issues of |aw. Philip Padovano, Florida
Appel | ate Practice, Section 9.4 (2001-2002 Edition).

1. The Opinion Below Confused “freely devisable honestead”

with
“property of the estate”.

The court bel ow hel d:
Because the honmestead could be freely devised, it was

property of the estate subject to division in accordance

with the established classifications giving sone gifts

priority over others.

The court bel ow then concl uded that, because the estate did
not have sufficient assets to satisfy the cash bequests, the
residuary estate must be divided to satisfy the cash or genera
bequests, notw thstanding that the residuary estate consisted of

homest ead property.

The decision below was clearly erroneous. Honestead is
sinmply

not part of the probate estate. This issue has been addressed
by

several courts, and perhaps nost succinctly in Estate of Hanel,
821

So. 2d 1276 (Fla. 2d DCA 2002). In that case, the court
exam ned

the | egal context of honestead property and specifically whether



it was or was not considered part of the probate estate. The
Court discussed the historical context of disposition of a
homestead by wll. Prior to 1968 only decedents w thout
children could dispose of a honmestead by will. In 1968 the
Florida constitutional revision allowed a devise of honestead if
t he decedent was not survived by a spouse or mnor children.

Estate of Hanel, 821 So. 2d 1279. The Court described the

ef fect of that constitutional revision and the cases di scussing
it:

Despite the change in the constitution, Florida Courts
have continued to hold that honestead does not becone
part of the probate estate unless a testanentary

di sposition is permtted and is made to soneone ot her
than an heir, i.e., a person to whomthe benefit of
honest ead protection could not inure. See Clifton
v.Clifton, 553 So. 2d 192, 194, n.3 (Fla. 5'" DCA

1989) (noting, ”"[ h] omest ead property, whether devised or
not, passes outside of the probate estate”); Cavanaugh v.
Cavanaugh, 542 So. 2d. 1345, 1352 (Fla. 1st DCA

1989) (hol ding transfer of probate jurisdiction to Circuit
Court did not change | aw that honestead is not an asset
of probate estate). See also Section 733.607(1), Fla.
Stat. (2000)(requiring a personal representative to take
control of the Decedent’s property “except the protected
homestead”). 821 So. 2d at 1279.

In the present case, the | ower court overl ooked or
m sapprehended the fact that even though honestead coul d be

devi sed, it was not part of the probate estate for any purpose.?




Even the Respondent conceded that the Appellate Court got
this issue wrong. Respondent (Appellant below) filed a Mtion
for Clarification suggesting that the Court delete from its
opi nion “Because the honestead could be freely devised, it was
property of the estate...... " and substitute instead, “Because
t he
homestead could be freely devised, it was property subject to
division....”

Ei ther honestead is property of the estate or it is not.

The

Respondent’s position suggests that homestead devised to an heir
in

a residuary clause of a will is not “property of the estate”
for

1 The only exceptions to this rule were di scussed by Hanel .
| f honestead is devised to a person who is not an heir it |oses
its protection. Also, if the will specifically orders that the

property be sold and the proceeds be divided, it l|oses its
pr ot ecti on. Nei t her of these exceptions applies in this case
and neither will be discussed further.

paynment of sone estate debts or expenses, but that the honestead
still rmust be divided by order of the Court to satisfy specific
cash bequests.

There is sinply no precedent for this in Florida |aw, and

Respondent cited no precedent bel ow. Respondent relies instead




upon precedents which indicate that general bequests nust be
must be satisfied before residuary bequests; however, none of
t he

cases involved a residuary bequest which included honmestead

devised to an heir. (City National Bank of Florida v. Tescher,

578 So. 2d 701 (Fla. 1991), does not apply because the honest ead
protection was waived by the surviving spouse in a pre-nupti al
agreenent.)

Petitioners submt the reason there is no precedent for the
Respondent’s position is Art. X, Sec.4, Fla. Const., which
exenpts honestead from forced sale under the process of any
Court, and fromthe lien of any judgnment, decree, or execution
except in certain situations not applicable in this case.

The Respondent’s position is that no sale is required to
satisfy the cash bequests: that the Court should award shares of

t he honmestead property to the cash devi sees, w thout involving
t he

Per sonal Representative. 2

2 The Personal Representative never takes possession or
control of the protected honmestead, 733.607 (1), Fla. Stat.
(2002), and therefor has no ability to divide honmestead.

That logic is flawed for several reasons. First, any




creditor could use the sane logic to get around Art. X, Sec.
4;

“Court, do not order sale of the honestead; sinply give nme an
undi vided fractional interest in the homestead.”

Second, who determ nes what percentage of the honmestead is
to

be awarded the cash devisee? 1|s an appraisal to be done on the
val ue of the honestead, and then a proportionate share given
based upon the size of the cash bequest conpared to the

apprai sed value? Can the appraisal be disputed?

Third, should a distinction be made between a cash
bequest to an heir under the intestacy statute and a cash
bequest to a
mere friend? A mere friend s “share” of the homestead could
be attached by a creditor of the friend, thus destroying the
whol e
concept of “protected honestead”.

The undersigned believes there are far nore issues than
these raised by this new concept of honestead being sonme sort
of hybrid asset which is part of the probate estate and which
must
be divided to satisfy cash bequests, but which is not subject
to clainms of creditors. There is sinply no precedent, nor any

public policy to support, such a radical new direction by the



Court. Furt her, such a decision would violate this Court’s

mandate in Snyder v. Davis, 699 So. 2d 999 (Fla. 1997), that

t he honmestead protections be given a broad and |i beral
construction in favor of preserving the honestead.
Petitioner notes that this Court has jurisdiction based
upon the question being certified as one of great public
i nportance. However, Petitioners suggest this Court has an
addi tional basis for jurisdiction because the opinion bel ow
finding that the homestead property was “property of the
estate subject to division” expressly and directly conflicts

with Estate of Hanel. supra, and the other cases cited

t herei n.

[11. Honestead is Not “Property of the Estate” pursuant
to Fl orida Statutes.

The opi ni on bel ow di d not address Fl ori da Statutes which are
rel evant to this case.

“Protected honestead” is defined in Section 731.201 Fla.
Stat. (2002), as the property described in Art. X, Sec. 4, Fla.
Const. “Protected honmestead” is not an asset of the estate.

Section 733.607 (1), Fla. Stat. (2002), provides that every
personal representative of an estate has a right to and shall
t ake possession and control of the decedent’s property, “except
the protected honestead.”

Section 733.608 (1) and (1)(a) read as foll ows:

10



“(1) Al real and personal property of the decedent,
except the protected honestead, within this state and
the rents, income, issues, and profits fromit shal

be assets in the hand of the personal representative:
(a) For the paynent of devises, famly all owance,

el ective share, estate and inheritance taxes, clains,
charges, and expenses of the admnistration and
obligations of the decedent’s estate.”

[ Enphasi s supplied].

Clearly, the | aw protects honestead and makes it cl ear that
(a) homestead i s not in the possession or control of the personal
representative, and (b) honestead is not a part of the estate
for the paynment of devises. The opinion below did not address
t hese statutes.

The Respondent’s position below was that the personal
representative is not needed to pay devises -- that the Probate
Court shoul d i ssue an order declaring that the cash devi sees are
to be awarded a share of the honestead property, skipping the
probate process established by statute, and skipping the
personal representative entirely. There is no precedent for
this position. It is contrary to the Florida Probate Code.

Section 733.805, Fla. Stat. (2002), is instructive as well.
Section 733.805 (1) directs the personal representative with
regard to the order in which assets abate. It states:

“(1) Funds or property designated by the will shall be used

to pay...devises, to the extent the funds or property is

sufficient. 1f no provision is made or the designated fund

or property is insufficient, the funds and property of the
estate shall be used for these purposes....”

11



[ Enphasi s supplied].
Thus, only funds or property “of the estate” nay be used to
pay devises. Protected honestead, properly devised to an heir

pursuant to this Court’s decision in Snyder v. Davis, is not an

asset “of the estate” and is therefore not available to pay

devi ses.

|V. The Opinion Below ls In Conflict Wth This Court’'s Opinion
| n Snyder v. Davis, supra.

The facts of this case cannot be distinguished in any

meani ngful way from the facts before this Court in Snyder v.

Davi s, supra. In that case there were two specific cash
bequests. One was to the decedent’s son, and the other to
friends. There was no specific bequest of the decedent’s

homest ead; however, the residuary clause left "“all the rest,
resi due and remai nder of ny property of every kind and wherever
situated as follows: all to my granddaughter, Kelli Snyder.”
(Snyder, at 1000). The Personal Representative sought to sel

the honmestead to satisfy creditors’ claims, “to fund specific
bequests” (Snyder, at 1000), and to pay the costs of
adm ni stration. Kelli Snyder, the residuary beneficiary,
asserted that the decedent’s honestead passed to her free of

such clainms because she was protected by Art. X, Sec. 4, Fla.

Const. This Court agreed, reversing the Second DCA. This Court

12



concl uded that the honestead s exenption fromforced sal e i nures
to the benefit of every “heir” who could potentially receive the
honest ead property wunder the intestacy statute (Snyder, at
1005). Consequently, this Court refused to permt the Personal
Representative to sell the honestead to fund specific cash
bequests.

The Court bel ow attenpted to distinguish Snyder by stating
t hat even though it “m ght have involved some simlar facts,”
the only issue decided was whether Kelli Snyder, as the
gr anddaughter of the Decedent, could properly be considered an
heir under the honmestead provision of the Florida Constitution.

While Petitioner agrees that this Court granted review in
Snyder to answer the certified question concerning the
definition of an “heir”, the result in Snyder dictates the
result in this case because the facts are not materially
di stingui shable. In both cases the honestead was devi sed by the
residuary clause. In both cases there were two cash bequests
ahead of the residuary clause. In Snyder, the Personal
Represent ative sought to pay the cash bequest out of the

homest ead proceeds, while in this case the cash devi see seeks

t he sanme thing. In both cases one cash devisee was also an
“heir” under the intestacy statute, and one was not. |n Snyder,

the Court found that the honmestead passed to the residuary

13



beneficiary because she was an heir, and the result was that the
homest ead coul d not be sold or divided to fund specific bequests
or to pay creditors’ clains. The facts of the case at bar
mandate the sanme result.

In Snyder, this Court not once, but three tines mde it
clear that liberal interpretation to protect the honestead is
required: (“The homestead provisionis to be liberally construed
in favor of maintaining the homestead property,”) 699 So. 2d at
1002; (“As a matter of policy as well as construction, our
homest ead protections have been interpreted broadly,”) 699 So.
2d at 1002; and (“The honmestead provision nmust be given a broad
and |iberal construction.”) 699 So. 2d at 1005.

The deci si on advanced by t he Court bel owrepresents a narrow
and constrai ned construction, allow ng homestead to be cut up
and divided to pay cash bequests, even though the will does not
provide for such a division, and even though the honestead was
left to an heir as defined by this Court. Such a result is not
consistent with a broad and liberal construction in favor of
honest ead protection. Such a result is neither warranted nor

desirabl e.

V. As a Matter of Law the Decision Below |Is Not Consistent
Wth The Decedent’'s WII.

The Decedent did not |eave his honmestead to the cash

devi sees. The Decedent | eft his honestead to his hal f-brothers,

14



t hrough the residuary clause. Florida |aw recognizes the
residuary clause as the only valid indicator of a decedent’s
i ntent regardi ng homestead unless the will specifies otherw se.
Further, Florida | aw has never treated homestead in a residuary
devise differently from honestead left in a specific devise.

In Estate of Murphy, 340 So. 2d 107 (Fla. 1976), this Court

was asked to require that any devise of honestead be by specific
devi se, and not by residuary devise. This Court rejected that
request as follows:

Appel | ant concedes as nuch but argues that we should | ay
down judicially a requirenment that any devise of honestead
be a specific devise and rule that a residuary clause is
ineffective to pass honmestead property. Unquestionably, a
specific devise is to be preferred, but in the absence of
a specific devise, we conclude that the general |anguage of
a residuary clause is a sufficiently precise indicator of
testamentary intent. 347 2d at 1009.

Simlarly, in Cdiftonv. Cifton, 552 So. 2d 192 (Fla. 5th

DCA 1989), the court found that the residuary clause was a valid

i ndi cat or of the Decedent’s intent with regard to his honest ead.

At Page 194 the Court stated:

The actual intent of a Testator not expressed in the wll
itself nmust give way to the residuary clause as the only
valid indicator of the Decedent’s intent. |[Enphasis
Suppl i ed]

In the present case, the Decedent |left no indication in his
will other than the residuary clause as the only *“valid

indicator” of the Decedent’s intent wth regard to his

15



homest ead. The Order bel ow turns Estate of Miurphy., and Clifton

v. Clifton on their heads by reversing the presunmption of
testanmentary intent.
The Decedent was entitled to rely upon the | aw existing at
the time his will was drafted in 1995. ( R-6-9)(Appendix 1)
Further, the decision belowdifferentiates between whet her
t he honestead was devised specifically or by residuary clause.

That is also contrary to Florida law. Bartelt v. Bartelt, 579

So. 2d. 282 (Fla. 3d. DCA), was cited by this Court in Snyder v.

Davi s, supra, with approval. In Bartelt, a decedent who died

wi t hout | eaving a spouse, but with two surviving adult children,
devised the residuary estate (which included his honestead),
only to his adult son. The daughter received nothing under the
will. The issue before the Court was whether the son, as a
residuary devisee, was also an heir under Art. X, Sec. 4, Fla.
Const., in which case the honmestead woul d be free fromthe claim
of creditors. The Court agreed that the son was an heir and
therefore that the constitutional exenption from forced sale
exi sted. The Court also found, at Page 284:
Article X, Section 4 of the Florida Constitution defines
the class of persons to whomthe Decedent’s exenption from
forced sale of honmestead properly inures; it does not
mandate the technique by which the qualified person nust
receive title. To hold otherw se woul d di scourage Fl ori da

residents from making wills and pronote the passage of
property through intestacy | aws.

16



The technique by which the brothers in the case at bar
received title to the honestead -- by residuary clause, rather
than by specific devise -- should not interfere with the
Decedent’s intent that the homestead pass intact, free fromthe
claims of creditors, and free from the clains of the cash
beneficiaries. There was no intent expressed in the will that
the cash beneficiaries should have priority over the brothers

with regard to the residual devise of honestead.

VI. Title To Honestead Vests At The Tine OF Death And |Is Not
Subj ect Divestiture.

The trial court, not the appellate court, got it exactly
ri ght when it stated, “The honmestead vests by operation of | aw,
at the tinme of the Decedent’s death, in the named beneficiaries
who are devised in the homestead.” (R-68).

This is a correct statenent of Florida |aw. See Estate of

Hanmel , supra, 821 So. 2d at 1280 (Property rights passing by

virtue of the death of a person vest at the time of death.) See

also Wlson v. Florida National Bank and Trust Conpany, 64 So.

2d 309 at 313 (Fla. 1953) (the appropriate tine to determ ne
honmestead status is at the death of the decedent.)

I n Snyder v. Davis, supra, his Court said:

| nstead, we hold that the homestead provision allows a
testator with no surviving spouse or mnor children to
choose to devise in a will the honestead property with its
acconpanying protection from creditors, to any famly

17



menber within the class of persons categorized in our
intestacy statute. 699 So 2d at 1005

Earlier, in the same opinion, at Page 1003, this Court described

the decision in Bartelt v. Bartelt, supra. This Court’s

characterization of that case indicated that the Decedent
“devised his honmestead only to his son.” This Court nmade no
mention of the fact that the devises in Snyder and Bartelt were
by the residual clause.

No court in Florida has ever |unped honestead into the
general assets of an estate, available to satisfy prior
bequests, sinply because the honestead was included in the
resi duary devi se.

The | ower court’s decision would have honest ead devi sed by
a residual clause subject to divestiture if there s
insufficient cash in the estate to pay cash devi sees. In other
words, title to the honestead, and entitlenment to the
protecti ons of honmestead, could not fully “vest” at the tinme of
death of the Decedent, because there would still need to be a
determ nati on made as to whet her there were sufficient assets of

the estate to pay cash devisees. Yet, specifically devised
homest ead woul d fully vest

at the time of death. Again, nothing in Florida |aw suggests
this

result.

CONCLUSI ON

18



The trial court got it exactly right. Under Art. X, Sec.

4, Fla. Const., and Snvder vs. Davis, when beneficiaries of a

residuary clause that disposes of honestead fall into the
class of “heirs” as categorized by Florida s intestacy
statute, those heirs take the honestead free of creditors
claims and other gifts under the will. (R 63). There is no
exception in the Florida Statutes or the Florida Constitution
whi ch woul d permit the sale or division of protected honestead
to satisfy a cash bequest. Under the Florida Constitution
the Florida Statutes, and cases interpreting both, the
homest ead does not even becone part of the probate estate.
Rather, it passes directly to the designated heir, exenpt from
forced sale, and exenpt from division, except in the very
[imted circunstances described in Art. X, Sec. 4, Fla. Const.
The | ower court nust be reversed, and the trial court’s

deci si on re-instat ed.
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