IN THE SUPREME COURT OF FLORIDA

THE FLORIDA BAR RE:
PETITION TO AMEND RULES CASE NO. SC04-135
REGULATING THE FLORIDA BAR
AND THE FLORIDA RULES OF
JUDICIAL ADMINISTRATION
/

CORRECTED COMMENTS REGARDING PROPOSED RULESON
THE MULTI-JURISDICTIONAL PRACTICE OF LAW

Undersigned counsel, Stephen Krosschell, hereby filesthefollowing comments
regarding the FloridaBar Board of Governors' Proposed RulesRelating to the Multi-
Jurisdictional Practice of Law.

l. THE BOARD HAS NOT PROVIDED ANY JUSTIFICATION TO
CHANGE DECADESOF ESTABLISHED PRACTICE PERMITTING
OUT-OF-STATE COUNSEL TO APPEAR IN ARBITRATION.

A. | ntroduction.

According to Rule Regulating the Florida Bar 1-3.11 which the Florida Bar
Board of Governors (“Board”) has asked this Court to approve in this proceeding,
out-of-state lawyers cannot appear in domestic arbitrations in Florida without
requesting leave from the Florida Bar and paying a hefty fee and in any case cannot
appear more than three times in Florida arbitrations each year. This rule would be
substantially inconsistent with current practice in this country. For decades, if not

centuries, out-of-state counsel haveroutinely represented arbitration litigants, and this



representation has not been deemed the unauthorized practice of law. The Board has
provided this Court with no reason to make this substantial change.

B. TheBoard has not Established that its Proposed Rules are
Necessary to Protect the Public.

Several possible rationales exist for imposing restrictions on the authorized
practice of law, but these rationales do not support the Board' s proposed restrictions
on representation in arbitration. Inthefirst place and most importantly, the primary
purpose of this Court’s unauthorized practice rules “is the protection of the public

from incompetent, unethical, or irresponsiblerepresentation.” FloridaBar v. M oses,

380 So0.2d 412,417 (Florida1980). TheBoard, however, hasnot established or even
stated that any member of the public has complained that they received poor
representation because they were represented by a non-Florida counsel in aFlorida
arbitration. Moreover, undersigned counsel is not aware of any such complaint,
published or unpublished, by anyone anywhere in the country. To the extent
complaints are made about out-of-state counsel, they are made not because counsel’ s
efforts would have been better if they had been licensed in the state but rather for
other, lesslegitimate reasons, such asadesire by opposing counsel to disqualify their
opponents, adesire by opposing partiesto avoid paying an arbitration award, adesire
by clients to avoid paying their attorneys’ fees, or a desire by state bar associations

to protect their economic turf.



Indeed, by proposing that out-of -state counsel can appear threetimesper year,
the Board necessarily concedes that the purpose of its proposal is not to protect “the
public fromincompetent, unethical, or irresponsiblerepresentation.” Attorneyswho
are competent to appear threetimesin Floridaarbitrations do not somehow losetheir
competence when they appear the fourth time. To the contrary, based on the
experience and knowledge gained during the prior three appearances, they should
generally be more competent during their fourth excursion into Florida.

Furthermore, the Board’ sproposed restrictionswould demonstrably not protect
thepublicbut instead harmit. For example, undersigned counsel representsinvestors
in securities arbitrations. The nature of securities fraud is that it impacts numerous
persons similarly in a particular jurisdiction. Rogue stockbrokers commonly
recommend the samefraudul ent investment to numerousclients, and thesefraudul ent
recommendations of the sameinvestment areal so made by other stockbrokersin other
states. If astate, such asFlorida, restrictsthe ability of attorneysto represent clients
from other states, then these clients will be deprived of the expertise and knowledge
whichtheseattorneyshave devel oped regarding particul ar stockbrokersand particul ar
securities. Counsel who have the most expertise regarding a particular investment
could only represent three persons per state. Thisresult isinefficient and harmsthe

investing public. When counsel is already representing three other persons who



purchased the same product from the same broker and that counsel hasalready gained
substantial expertise regarding that investment, limiting that counsel’ s authorized
representation to only three persons per year isinconsi stent with the primary purpose
of the unauthorized practice rules to protect the public.

Of course, the same conclusion holds for the other side of the aisle. For
example, the same brokerage firm may be the subject of arbitration suits nationwide
regardingthesameinvestment. Generally, theresol ution of stock fraud suitsdoesnot
depend on the intricacies of state law and instead depends on whether the firm's
conduct conforms to industry standards that are the same nationwide. In such
circumstances, forcing the brokerage firm to hire in-state counsel is senseless, when
the firm aready has in-house counsel or counsel from outside the state who are
handling dozensof arbitrationswith the sameissuesregarding theidentical investment
or trading practice. The firm isbetter protected if it can use its own counsel, rather
than beforcedto hireanin-state counsel with lessknowledge about the matter at issue.
TheBoard' s proposed restrictions on the appearance of non-Floridacounsel arethus
Inconsistent with the primary purpose of the unauthorized practicerulesto protect the
public.

C. The Board has not Established that Out-of-State Counsel
will be Unregulated.




A secondrationale, relatedto thefirst, for restrictionson the authorized practice
of law, is to ensure that a regulatory body will monitor the conduct of the person
providing the representation. Counsel from other states, however, are members of
their own states' bars, and these bars are fully capable of regulating the conduct of

their lawyers. See Supreme Court of New Hampshirev. Piper, 470U.S. 274, 286 n.20

(1985) (quoting an Oregon Bar committee) (“[W]hy shouldit bemoredifficult for the
[Oregon] courts to control an attorney from . . . Washington, than from. . . Oregon,
If both attorneys are members of the Oregon Bar . .. ?7"). Moreover, to the extent this
Court hasjurisdiction over out-of-state counsel, it doesnot losethe ability to supervise
their conduct, once they pass the three-appearance threshold. If this Court can
regulate three appearances, then it can regulate four of them.

In this respect, this issue is substantially different from the issue before this

Court in Florida Bar Re Advisory Opinion on Non-Lawyer Representation in

SecuritiesArbitration, 696 So. 2d 1178 (Fla. 1997). In Advisory Opinion, theFlorida
Bar Standing Committee onthe Unlicensed Practiceof L aw devel oped afactual record
that personsnot licensed in any state were representing Floridaresidentsin securities
arbitrations, were harming their clientsthrough ineffective representation and unethical
conduct, and were improperly motivated to settle claims because they could not

proceed to court to confirm arbitration awards. The Committee emphasized that,



“[mJost importantly, . . . nonlawyer representatives -- unlike attorneys -- are not
supervised or subject to discipline by a state bar or any other regulatory body.” 1d.
at 1181. This Court concluded that “compensated non-lawyer representatives in
securities arbitration . . . pose a sufficient threat of harm to the public to justify our
protection.” |d. By contrast, the Board has presented no threat of harm to the public
in thisinstance to justify its proposed restrictions, and the Board makes no effort to
contend that state bars cannot supervise or discipline attorneys who are operating
outside their state. Consequently, this second rationale for restrictions on the
unauthorized practice of law also does not support the Board’ s proposals.

D. TheBoard has not Established that its Proposed Rules are
Necessary to Protect the Dignity of Courts.

A third purpose of the unauthorized practice rulesis to protect the dignity of
Floridacourts. While Floridajudgesmight bewilling to allow out-of-state counsel to
appear on an occasional basis, if these counsel appear too frequently, then Floridahas
said they should become licensed to practice law in Florida, to provide a greater
assurancethat they arefamiliar with Floridacourt procedures. Arbitrations, however,
are not courts, and this justification for unauthorized practice rules is therefore
necessarily inapplicableto arbitration. Moreover, evenincourt, numerical limitations,
such as the Board’ s proposed three-appearance rule, are not appropriate. Inacivil

rights case, the Fifth Circuit considered aMississippi rule allowing only onepro hac



vice appearance per year and found that the district court erred by denying apro hac
vicerequest. “[T]heassertion of the District Court’ sregulatory interest cannot justify
arulethat limits the number of pro hac vice appearances, whether it beto one casea
year or three casesayear. . . . Itisdifficult to see how the concern of the District
Court indecorum, dignity, competency, good character or amenability to serviceand

disciplineisserved by anumerical limitation.” Sandersv. Russell, 401 F.2d 241, 245-

46 (5th Cir. 1968).
TheFirst Circuit similarly found that aone-appearance-per-year rulein Puerto
Rico wasinvalid.

[W]ecannot discern how asimplenumerical limitation onthe number of
pro hac vice appearancesper year advancesthedistrict court’ slegitimate
interest in regulating the conduct of itsattorneys. Our skepticism about
the propriety of such aruleis heightened by the fact that its application
can depriveacriminal defendant of hissixthamendment rights. Theright
to counsel of choice cannot be denied without a showing that the
exerciseof that right wouldinterferewith thefair, orderly and expeditious
administration of justice. The merefact that adefendant seekstoretain
an out-of -state attorney does not hinder the efficaciousadministration of
justice. ... Accordingly, we hold that Local Rule 204.2 of the District
Court of Puerto Ricoisinvalid asappliedto criminal defendantsseeking
to retain outside counsal.

United Statesv. Alvarez, 816 F.2d 813, 817-18 (1st Cir. 1987). Seealso United States

v. Callins, 920 F.2d 619, 626 (10th Cir. 1990) (“[D]istrict courts must articulate
reasonable grounds for denying pro hac vice admission to defendant’s chosen

counsel; mechanistic application of rules limiting such appearancesisimproper.”).



Consequently, because arbitrations are not court proceedings, and numerical
appearancelimitationsareinany caseinappropriate, the Board’ sproposed restrictions
on appearancesinarbitration cannot bejustified ontherationa ethat they arenecessary
to protect the dignity of courts.

E. Out-of-State Counsel arenot L ocated in Florida.

A fourthrational efor unauthorized practicerulesmight apply whentheattorney
is actually located in Florida. In such cases, the lawyer might presumptively be
deemed to provide services not only with respect to arbitration but also for other legal
issues as well. In such cases, Florida might be said to have a greater interest in
regulating the conduct of such lawyers who actually live on Florida soil and in
requiring them to become members of the Florida Bar. By contrast, out-of-state
lawyerswho represent partiesin arbitration typically spend almost all of their timein
their home stateand only cometo Floridafor thearbitrationitself. Theseattorneysare
not presumptively likely to be practicing law on Florida soil outside the arbitration
hearing. Indeed, becausemost arbitrations settle beforethe hearing, most out-of -state
counsel participatingin Floridaarbitrationsdo not cometo Floridaat all in connection
with the arbitration.

Consequently, in this respect, the issue now before this Court is substantially

different from the issue in Florida Bar v. Rapoport, 845 So. 2d 874 (Fla. 2003). In




Rapoport, the out-of -state counsel was aFloridaresident and represented arbitration
clientsin Florida. Moreover, thisCourt had previously enjoined him from practicing
law in Florida. These facts are necessarily different from those in the typical
arbitration involving a non-Florida lawyer, who only fliesin for afew days for the
arbitration, in the unlikely event the case does not settle or is not otherwise resolved
without ahearing. Indeed, the Florida Bar itself has recognized this distinction and
presently interprets Rapoport to apply only to attorneys residing in Florida
“[O]fficials at the FloridaBar Association said that while they are still looking at the
rulesgoverning what’ sknown asthe ‘ temporary practice of law’ in this state, out-of -
state lawyers will indeed be allowed to continue doing arbitration work in Florida.”

David A. Gaffen, “Floridato Out-Of-State Lawyers. Just Kidding,” Registered Rep.
(Mar. 5, 2003). (See attached Exhibit “A.”) Consequently, thisfourth rationale for
unauthorized practice restrictions also does not support the Board' s proposed rule.

F.  Out-of-State Counsel Routinely Render Opinionson Florida

L aw, and Many Arbitrations do not Involve Unique Florida
L aw.

A fifth argument for unauthorized practice rulesis that only Florida lawyers
should represent persons who have disputes regarding Florida law. Attorneys,
however, commonly render opinionsabout other states’ |aws, whenthey arepracticing

intheir own state. Indeed, Floridajudgeshavethemsel vesrepeatedly opined on other



states' laws. See, e.q., Fulton County Administrator v. Sullivan, 753 So. 2d 549 (Fla.

1999) (construing Georgia law); O'Neil v. State, 684 So. 2d 720 (Fla. 1996)

(discussing South Carolinalaw); Lipsig v. Ramlawi, 760 So. 2d 170 (Fla. 3d DCA

2000) (construing Michigan law). Floridajudges do not commit the unauthorized
practice of law merely by interpreting and applying other states' laws, and asimilar
conclusion applies to the efforts of non-Florida lawyers regarding Florida law.
Moreover, the Board' s proposed restrictions apply regardless of whether the
arbitration involvesFloridalaw, and many Floridaarbitrationsdo not haveasignificant
Floridalaw component. Most importantly, Florida court procedures do not apply in

arbitration. Suarez-Vadez v. Shearson Lehman/American Express, 858 F.2d 648, 649

(11th Cir. 1988) (“An agreement to arbitrate is an agreement to proceed under
arbitration and not under court rules.”). The Code of Arbitration Procedure of the
National Association of SecuritiesDealers, Inc. (“NASD”), for example, hasitsown
procedures for filing and amending claims, selecting arbitrators, serving and
responding to discovery requests, and appearing at the arbitration, which are
significantly different fromthosein Floridacourts. TheNASD even hasitsownguide,
approved by the Securities and Exchange Commission (“*SEC”), for discovery

procedures. Order Granting Approval to Proposed Rule Change by the NASD

Creating aDiscovery Guide for Usein NASD Arbitrations, 70 S.E.C. Docket 1139,

10



1999 WL 688111 (Sept. 2,1999). Atleast half of Floridalawyers particular expertise
relates to their knowledge of Florida procedura rules that are inapplicable in
arbitration. At least half of the rationale for requiring a Florida-licensed attorney for
Florida arbitrations is dissipated on that ground alone.

The substantive law relevant to securities arbitrations is national in scope or
nationally uniformand thereforeisal so not subject to the particular knowledgewhich
a Florida-approved lawyer might provide. Since the Supreme Court in

Shearson/American Express, Inc. v. McMahon, 482 U.S. 220 (1987), determined that

federal courtswill enforcebrokeragefirm arbitration agreementsfor federal securities
law claims, the vast mgority of retail investor disputes are arbitrated. One
consequence of thisshift into arbitration isthat thelaw in court for these disputes has
stagnated, because few of these disputes are litigated. Claimantsin arbitration must
now look to other sources to determine the standard of care applicable to the
brokerage firm’sconduct. The NASD and the SEC, through the development of the
NASD’srules, theNASD’ scommunicationstoitsmembers, and theNASD’ sandthe
SEC’ s enforcement actions, have filled the vacuum in the courts' opinions that has
resulted from the universal use of the arbitration system by the brokerage industry.

NASD arbitrators now generally look to the principles of conduct established by the

1



NASD and the SEC when determining the propriety of theactions of brokeragefirms
or their employees, rather than to state law.

Of course, this reliance on national industry standards is appropriate even in
courts and certainly is proper in an NASD arbitration.

New Y ork Stock Exchange Rule 405 requiring that each securitiesbroker
“know [his] customer” has been recognized as a standard to which all
brokers using the Exchange must be held, the violation of which is
tantamount to fraud. . . .

Appellants contend that the admission of testimony regarding New
Y ork Stock Exchangeand NASD rulesserveto “ dignify thoserulesand
regulations to some sort of standard.” The admission of testimony
relating to those rules was proper precisely because the rulesreflect the
standard to which all brokers are held.

Miharav. Dean Witter & Co., 619 F.2d 814, 825 (9th Cir. 1980). These nationwide

standards, rather than idiosyncratic |aws applicable only in Florida, now supply most
of the law governing securities arbitrations.

In addition, claimsfor violations of the federal securitieslaws are the samein
every state regardless of where the arbitration hearing takes place. Floridasecurities
laws are based on the Uniform Securities Act, which has been adopted in most of the
states. Claims by investors that sales of unregistered securities through
mi srepresentations and failuresto disclose violated state securitieslaws are the same
in every state. Every state has determined that intentional, reckless, or negligent

mi srepresentationsor omissionsrelating to investments constitutefraud or negligence.

12



In every state, abroker isan agent and, under the law of agency, hasfiduciary duties.
The law of contracts, based asit is on black letter principles of offers, acceptances,
and consideration, is the same in every state. The vast mgjority of substantive law
applicable in securities arbitrations is the same, regardless of the state in which the
arbitration takesplace. Consequently, becausearbitratorshavetheir own procedures,
and the applicable substantive law for many arbitrationsis the same nationwide, the
Board’ s proposed rules cannot be justified on the ground that only Florida lawyers
should interpret Florida law.
G. TheResidency Statusof a Party isnot by Itself Sufficient to

Require that Party to be Represented by Counsal from the
Party’s State.

A sixth argument for the Board’ s proposals might be that only Floridalawyers
should represent Floridaresidents. Non-Floridalawyers, however, routinely represent
Floridaresidents, when they litigate in other states. Theresidency status of lawyers
clientsis not by itself sufficient to require lawyers to be licensed in the same states
where the clientsreside.

Moreover, the Board' s proposals apply regardless of whether the represented
party is a Florida resident. They require non-Florida residents to be represented by
Florida-approved lawyers, and, if adopted nationwide, would precludeFloridalawyers

fromrepresenting Floridaclients. For example, NASD arbitrationsaregenerally held

13



at the NASD hearing situs closest to theinvestors' homes. See Arbitrator’s Manual

at 15 (available on the Internet at www.nasdadr.com/pdf-text/arb_manual.pdf). The
NASD holds arbitrations in Florida in Boca Raton, Orlando, and Tampa.
Consequently, absent a special request, Pensacolainvestors must generally arbitrate
in New Orleans, because Pensacola is closer to New Orleans than to Tampa.  If
L ouisiana adopted the same rules that the Board has proposed, then a Pensacola
attorney could represent only three Pensacolaresidentsper year inNASD arbitrations
held in New Orleans, and Pensacola residents could be required to hire Louisiana
lawyers.

Moreover, in many states, including Alabamaand lowa, the NASD does not
have any hearing situses. Consequently, if the Board's proposals were adopted
nationwide, then Alabama lawyers could represent only three Alabamainvestorsin
securities arbitration per year. If astockbroker defrauded four investorsin Council
Bluffs, lowa, only three of theseinvestors could hire the same lowa lawyer to travel
afew milesacrosstheMissouri River to arbitrate beforethe NASD at itshearing situs
in Omaha. Even the Board must concede that these results of its own proposal are
highly undesirable, and these results establish that the Board’s proposal cannot be
justified on arationale that only Florida lawyers should represent Florida residents.

H. That a Florida Proceeding Involves Legal |ssues does not
M ean that Florida L awyers must be | nvolved.

14



A final argument in support of the Board’ s proposal might bethat only Florida
approved lawyers should be permitted to arbitrate on Florida soil. Thisargument is
anon sequitur, however, because it assumes the conclusion, as follows:

1.  OnlyFlorida-approvedlawyersshould be permitted to arbitrateon
Florida soil.

2.  Therefore, only Florida-approved lawyers should be permitted to
arbitrate on Florida soil.

That an event involving the law occurs in Florida does not mean that only
lawyers can be involved. For many reasons, this Court allows a variety of persons
and entitiesto practicelaw in Floridaeventhoughthey arenot lawyers. All legidators,
for example, practice law, but not all legidators are lawyers. Similarly, every H& R
Block tax preparer practiceslaw, and, contrary to Chicken Little’ spredictions, thesky

hasnot fallenin. Seealso FloridaBar v. Moses, 380 So. 2d 412, 417 (Florida 1980)

(“[ T]helegidature hasthe constitutional authorizationto oust the Court’ sresponsibility
to protect the public in administrative proceedings . . . and when it does so any
‘practice of law’ conduct becomesin effect authorized representation. That wefind
isthe situation here.”).

Because many persons practice law on Florida soil without being lawyers, the
Board cannot merely assert that only Florida-approved lawyers can appear in

arbitrations on Florida soil and then expect this Court automatically to agree. The

15



Board must identify areasonfor itsassertion and explain why therationalesunderlying
theunauthorized practiceof law jurisprudencerequirethis Court to overturn decades
or centuries of established practice in this country allowing out-of-state lawyers to
appear inarbitrations, whenthevast majority of their work isdoneintheir homestate,
most cases settle or otherwise resolved without ahearing, and they appear inthe state
for only afew daysfor the arbitration hearing in the few casesthat do not settle. The
Board has completely failed to satisfy this obligation.

l. The Board’s Proposals Appear to have Primarily Economic
M otivations.

Becausethetraditional rational esfor unauthorized practicerulesdo not appear
to apply in this instance and because the Board does not generally discuss these
rational esaspart of its presentation to thisCourt, the only remaining conclusionisthat
the Board has other reasons to make its proposals. Here, the Board's primary
motivation appearsto be not to protect the public but instead to protect the economic
interestsof theFloridaBar. The United States Supreme Court, however, hassquarely
rejected this rationale.

The former president of the American Bar Association has
suggested another possiblereason for therule: “Many of the states that

have erected fences against out-of-state |awyers have done so primarily

to protect their own lawyers from professional competition.” ... The

Privilegesand Immunities Clausewasdesigned primarily to prevent such
economic protectionism.

16



Supreme Court of New Hampshire v. Piper, 470 U.S. 274, 285 n.18 (1985).

The Board admitsthat it fashioned its proposed rules with economic interests
inmind. After theinitial version of the proposed ruleswere publicized, international
lawyers complained that these rules would aso apply to international arbitrations.
Even the Governor of Floridaweighed in on thispoint and said that the proposed rule
would harm Florida s economic interests by inducing foreign parties not to arbitrate
inMiami. Accordingtothe Governor’ sletter, attached to the Board' s Petition as part
of Appendix D:

By placing limits on how many arbitrations non-Florida lawyers can

appear in and prohibiting non-U.S. lawyers from appearing in any

international arbitrations, Floridawill makeit morecomplicated and more
expensivefor businessesto choose Floridaastheir arbitral venue. Given
thisalternative, they will choose New Y ork, London or Paris. It will also

make Miami alessattractive candidate for the FTAA Secretariat, giving

Atlanta and other cities an unnecessary advantage.

Faced with this threat to Florida's economy, the Board quickly removed
international arbitrationsfromthedomain of itsproposed multi-jurisdictional practice
rules. According to the Board' s Petition in this Court at 27 (emphasis added), the
Board carved out this international arbitration exception because “Floridais being
considered as the location where international arbitrations are being held. Being

chosen will be aboost to Florida s economy as well as a benefit to members of The

Florida Bar practicing in the business and international areas.” Thus, the Board

17



has admitted that its proposed rules have economic motivations, and no other
rationales for the rules appear to exist. These facts strongly indicate that, like any
other monopoly, theFloridaBar isprimarily seekingto protect itseconomicturf. This
Court should not allow this economic protectionism to succeed.

[I. THE BOARD’S PROPOSED RULES WILL SUBSTANTIALLY
ALTER CURRENT PRACTICE.

The Board asserts in its Petition at 25-26 that its proposals increase the
opportunities for non-Florida lawyersto appear in Florida arbitrations because such
appearances are currently not allowed. Thisassertionisincorrect. The Board bases

this assertion on FloridaBar v. Rapoport, 845 So. 2d 874 (Fla. 2003), but Rapoport

was decided only one year ago. Prior to Rapoport, out-of-state counsel had been
appearing in Florida arbitrations for decades without any objection from the Florida
Bar. Moreover, Rapoport is substantially distinguishable on its facts, because it
involved a Florida resident whom this Court had enjoined from the practice of law.
The FloridaBar itself is not enforcing Rapoport against non-Floridaresidents, and it
has told out-of-state counsel that, until this Court approves or disapproves the new
rules, they can continueto appear in Floridaarbitrations. (Seeattached Exhibit“A.")
Consequently, contrary to the Board’ sassertionsto this Court, the Board' sproposals
would impose substantial restrictions on arbitration practicesin this State that do not

currently exist.

18



In presenting its proposals to this Court, the Board has failed to explain the
morethan sixty yearsof nearly unbrokenlegal authority that authorizesarbitrationwork

by out-of-state counsel. Asearly as 1940, the court in American Automobile Assn.

v. Merrick, 117 F.2d 23, 25 (D.C. Cir. 1940), said that “[w]e arereferred to no case,
and wehavenot found oneinwhichitisheld that thecollection or arbitration of claims

alone amountsto the practice of law.” Similarly, the court in Williamson v. John D.

Quinn Constr., 537 F. Supp. 613, 616 (S.D.N.Y. 1984), decided that a New Jersey

lawyer who appeared inaNew Y ork arbitration had not engaged in the unauthorized
practiceof law. Williamson pointed out that arbitrationsaresignificantly different from
court proceedings. “An arbitration tribunal is not a court of record; its rules of
evidence and proceduresdiffer fromthose of courtsof record; itsfact finding process
isnot equivalent tojudicial fact finding; it hasno provision for theadmission pro hac

vice for local or out-of-state attorneys.” 1d. at 616. See also Siegel v. Bridas

Sociedad AnonimaPetroleialndustrial Y Comercial, 1991 WL 167979at*5(S.D.N.Y.

Aug. 19, 1991) (*‘[R]epresentation of aparty in an arbitration proceeding by a non-
lawyer or alawyer from another jurisdictionisnot theunauthorized practiceof law.”).

Partiesin labor arbitrations are commonly represented by nonlawyers. “[T]he
union need not retain an attorney for the arbitration hearing to meet its duty to

represent the employee.” Owen Fairweather, Fairweather’ s Practice and Procedure

19



in Labor Arbitration, 8 7.1V (Ray J. Schoonhoven ed., 4th ed. 1999). “A union

ordinarily doesnot breachitsduty of fair representation merely becauseit usesaunion
representative rather than an attorney to represent the grievant at the arbitration

hearing.” Elkouri & Elkouri, How Arbitration Works, ch. 7.3.F (Alan Miles Ruben

ed., 6th ed. 2003). “Where aunion representative assists an employee at arbitration,
theunion’ sfailureto providethe employeewith an attorney isnot abreach of the duty

of fair representation.” Cagtelli v. DouglasAircraft Co., 752 F.2d 1480, 1483 (9th Cir.

1985). “[W]e do not find that the union’s decision to have a union representative

rather than an attorney represent Plaintiff to have been abreach of itsduty.” Vance

v. Lobdell-Emery Mfg. Co., 932 F. Supp. 1130, 1136 (S.D. Ind. 1996).

Recently, the court in Colmar, Ltd. v. Fremantlemedia N. Am., Inc., 344 Ill.

App. 3d 977,983,801 N.E.2d 1017, 1023 (2003), was“ called upon to determine. . .
what effect, if any, an out-of-state attorney’ s representation of an out-of-state client
duringarbitrationinlllinoishasonanarbitrationaward.” Thecourt declinedtovacate
the award, because it concluded, relying on the new American Bar Association
(“ABA”) Modd Rule 5.5, that representation by out-of-state counsel in an Illinois
arbitration was not the unauthorized practice of law.

[T]he [American Arbitration Association] rules, to which the parties

contractually agreed to be bound, do not require that the party’s

representative be an attorney. . . . [A]rbitration is not a judicial
proceeding but, rather, an alternative to such a proceeding, given that

20



judicial fact finding, court procedures, evidentiary rules, and other
characteristics of the judicial process do not apply in the arbitration
context.

[W]efind[ABA Model Rule5.5] persuasiveinthat it reflectsthe
modern trend in the law of multijurisdictional practice and is aso in
keeping with well-reasoned decisionsfrom other jurisdictionsthat have
found that an out-of-state attorney’s representation of a client during
arbitration doesnot viol atetherules prohibiting the unauthorized practice
of law.

344 111. App. 3d at 984, 988, 801 N.E.2d at 1023, 1026.
Judge Posner also recently reached a similar conclusion.

Sirotzky’ s gripe isthat at the arbitration hearing Bernstein's New Y ork
lawyer was permitted to engageintacticsthat anIllinoislawyer would be
forbidden by therules of ethicsgoverning membersof thelllinoisbar to
engagein, andif thisisright it does suggest away inwhich alitigant can
be harmed by the unlicensed status of his opponent's lawyer. However,
the procedures and evidentiary rules in arbitration are matters for the
arbitrators and the arbitration contract to determine, rather than for a
court to impose. Therulesof the New Y ork Stock Exchange governing
arbitration do not even require partiesto be represented by alawyer, let
alonealicensed one, evenif they areinstitutions rather than individuals
and hencewould notinordinary litigation beallowed to proceed without

alawyer.

There is nothing outre about this conclusion. Every tribunal
determines, subject to due processlimitations not remotely transgressed
in this case, who is éligible to practice beforeit. The United States Tax
Court, for example, alows nonlawyers who pass an examination and
meet other qualificationsto represent clients before the court. Likewise

21



theNew Y ork Stock Exchange determineseligibility for practice before
thearbitral forumsthat it provides, and its rules have not been viol ated.

Sirotzky v. New York Stock Exchange, 347 F.3d 985, 989-90 (7th Cir. 2003)

(citations omitted).
All of the relevant authorities with expertise in arbitration have agreed on this

point. According to Robert M. Rodman, Commercial Arbitration, § 19.12 at 383

(1984), for example:

There does not appear to be any objection to lawyers representing a
party in arbitration proceedings which are conducted in astatein which
the lawyer is not a member of that bar. Research by the American
Arbitration Association disclosed that there was no support in statutes,
decisional law or ethical codesfor the proposition that representation of
aparty inarbitration proceedingsby out-of-state |lawyersor non-lawyers
constituted the unauthorized practice of law. Therequirement that parties
inarbitration berepresented by lawyersadmitted to practiceintheforum
state would greatly diminish many of the advantages of the process.

Accordingto lan R. MacNell et al., Federal Arbitration Law, 8§ 32.5.3 at 32:48

(1999) (footnotes omitted):

The imposition of such prohibitions [against non-lawyer
representation in arbitration] makesno sensein acontract-based system
inwhich partiesarenot required to have attorneysand indeed arein some

cases contractually forbidden to utilize legal counsdl. . . . [SJuch
requirements would “greatly diminish” the particular advantages of
arbitration.

Whenever it arises, the resolution of this question is of great
importance to the operations of the [Federal Arbitration Act], as it
determines quite fundamentally the nature of arbitration. . . . [T]he
resol ution should therefore be governed by general federal arbitrationlaw
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and not by state law. Thus, whatever may be the rule respecting
representation in arbitrationsgoverned by statearbitration law wherethe
hearingisheld, that rulehasno pertinenceto arbitrationsunder the FAA.

See also George Goldberg, A Lawyer’s Guideto Commercia Arbitration, 47-48 (2d

ed. 1983) (“ Sincealaymanispermitted to represent aparty inan arbitration, it would
seem to follow that representing a party in an arbitration does not constitute the
practice of law and that representation by an unadmitted attorney does not constitute

the unauthorized practice of law.”); Bette J. Roth et al., The Alternative Dispute

Resolution Practice Guide, 8§ 7:13 (2003) (“Traditionally, . . . neither advocacy in

arbitration . . . [nor] service as arbitrator . . . has been regarded as the practice of
law.”).

Bar committees have reached the same conclusion. A New Y ork Committee
decided unanimously that partiesto “interstate arbitration proceedings conducted in
New Y ork may berepresented in such arbitration proceedings by personsof their own
choosing, including lawyers not admitted to practice in New York. ... The most
prominent organizationsinthefield of arbitration expressly recognizethe parties right

to be represented by whomever they choose.” Committee on Arbitration and

Alternative Dispute Resolution, Recommendation and Report on the Right of Non-

New Y ork Lawyersto Represent Partiesin International and I nterstate Arbitrations
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Conducted in New Y ork, 49 The Record of the Association of the Bar of the City of

New York, 47, 48 (1994).

In 1994, the New Jersey Committee on the Unauthorized Practice of Law
guoted a1994|aw journal articlefor the propositionthat, “[al sfor the question of who
may represent aparty in arbitration, existing precedent and commentary indicatesthat
arbitration is not considered the unauthorized practice of law.” The New Jersey
committee agreed that “an out-of-state attorney’s representation of a party in an
arbitration proceeding. . . in New Jersey doesnot constitute the unauthorized practice
of law.” Committeeonthe Unauthorized Practiceof Law, Opinion 28, 3N.J.L. 2459,
138N.J.L.J. 1588 (Dec. 1994). The Supreme Court of Nevada Commission on Multi-
Jurisdictional Practice concluded inareport dated November 2001 that Nevada’ sbar
admission requirements “should be applied only to court-annexed or statutorily
required mediations and arbitrations [and not to private arbitrations], based on a
recognition of the contractual nature of private mediationsand arbitrations, aswell as
abalancing of potential harm to a Nevada resident versus the right of that citizen to
have an attorney or representative of their choice.”

Finaly, the American Bar Association has adopted Model Rule 5.5, which the
Board declined to follow. Model Rule 5.5 permits out-of-state counsel to appear in

arbitrations in other states, if these appearances are reasonably related to counsel’s
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practice in Florida. Thus, for example, if counsel in one state have developed an
expertisein securities arbitrations, they can use that expertise in other statesaswell.
The ABA committee that developed Rule 5.5 explained this point as follows:

It is generaly recognized that, in the ADR [Alternative Dispute
Resolution] context, there is often a strong justification for choosing a
lawyer whoisnot admitted to practicelaw inthejurisdictioninwhichthe
proceeding takes place but who has . . . developed a particular
knowledge or expertise that would be advantageous in providing the
representation. . . . [I]n ADR proceedings, the in-state lawyer is not
ordinarily better qualified than other lawyers by virtue of greater
familiarity with state law, state legal processes and state institutions.
Further, as noted by the ABA Section of Litigation and its commentsto
the Commission, “ Clientshaveimportant considerationsin ADR, which
includeconfidentiality, consistency, uniformity, costs, and convenience.
After all, non-binding ADR proceduresusually requireclient ‘buy in’ to
succeed. Denying a client her preferred counsel could hamper early
ADR efforts and impede prompt resolution of disputes.”

[ T]hisprovision would authorize legal servicesto be provided on
a temporary basis outside the lawyer’s home state by a lawyer who,
through the course of regular practice in the lawyer’s home state, has
developed arecognized expertise in abody of law that is applicable to
the client’s particular matter. This could include expertise regarding
nationally applicable bodies of law, such as federal, international or
foreignlaw. A clienthasaninterestinretaining aspeciaistinfederal tax,
securities, or antitrust law, or thelaw of aforeignjurisdiction, regardless
of wherethelawyer hasbeen admitted to practicelaw. ... Theprovision
would, thus, bring the law into line with prevalent law practices. For
example, many lawyerswho specializein federal law currently practice
nationally, without regard to jurisdictional restrictions, which are
unenforced. The sameistrue of lawyers specializing in other law that
applies across state lines.
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American Bar Association Commissionon Multi-Jurisdictional Practice Report 201B
to the House of Delegates, 6-8 (August 2002) (emphasis added).

Thus, contrary to the Board’ s assertions to this Court, appearances by out-of -
state attorneys in arbitrations in other states have been authorized for decades or
centuries. ThisCourt should requireagreater justificationfromtheBoard, beforethis
Court decides substantially to alter this long-established practice.

[11. THE BOARD’S PROPOSALS ARE IMPROPERLY TIED TO THE
FILING OF THE ARBITRATION DEMAND OR RESPONSE AND
IMPROPERLY ATTEMPT TO REGULATE THE PRACTICE OF
LAW IN OTHER STATES.

Pursuant to proposed Rule 1-3.11(d), the Board hastied the three-appearance
rule to thefiling of the arbitration demand or response. Under this proposal, out-of -
state counsel cannot file morethan three arbitration demands or responsesin any 365-
day period. This provision disregards the practical reality that out-of-state counsel
generaly do not practice any law in Florida until they fly in to Floridafor the actua
arbitration. Arbitration demands and responses are prepared in and mailed from
counsel’shome states. Thereafter, al further filingsare also prepared in and mailed
from their homestates. Becausethevast mgority of arbitrationssettleor areotherwise
resolved without an in-person hearing, and only afew cases are actually arbitrated,

most out-of -state counsel never cometo Floridaat all. Asamatter of common sense,

out-of-state counsel are not practicing law in Florida if they are not in Florida.
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Consequently, if this Court chooses to adopt limitations on out-of-state counsel’s
effortsrelating to arbitration, theserestrictions should betied to the actual appearance
for the hearing, not the mere filing of the initial demand or response.

If the Board's tying of the three-appearance rule to the initial demand or
response were correct, then, if Burger King had an arbitration requirement for its
franchisees, the franchisees' local lawyers would be forced to seek permission from
and pay asubstantial feeto the FloridaBar merely tofiletheir arbitration demands at
Burger King's Miami headquarters, even though the arbitrations would themselves
ultimately be held outside Florida near the franchise location. Similarly, all NASD
arbitration demands are initialy filed in New York. The NASD then tentatively
determines the arbitration venue and either keeps the case in New Y ork City for
administration or shipsittotheNASD’ sfour other regional arbitration administrative
centers in Boca Raton, Washington D.C., Chicago, or Los Angeles. Consequently,
iIf New Y ork adopted the Board' s proposed rule, then Floridalawyers could file only
three NASD arbitration demands per year and would have to pay substantial feesto
the New York State Bar for that privilege.

The appearance rule also cannot reasonably be tied to the mere filing of
documentsinanarbitration, after thearbitration venueistentatively determined. Inthe

first place, the venue might be changed. See Arbitrator’ sManual at 12 (“ Arbitrators
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always have the authority to change the location of the hearing.”). Moreover, the
preparation of documentsrelated to an arbitration is performed in the lawyers home
states. By attempting to tie the three-appearance rule to the mere placing of a
document in the mail, the Board is attempting to regulate the practice of law, not in
Florida, but in the states where the documents are prepared and mailed. See Quill

Corp. v. North Dakota, 504 U.S. 298, 311 (1992) (“[A] vendor whose only contacts

with the taxing State are by mail or common carrier lacks the ‘ substantial nexus
required by the Commerce Clause” to betaxed by that State.). The Board’ sproposal

interfereswith out-of -statelawyers' privilegeto practicelaw intheir own states. See

Supreme Court of Virginiav. Friedman, 487 U.S. 59, 65 (1988) (“[T]he practice of
law . . . is sufficiently basic to the national economy to be deemed a privilege
protected by the [Privileges and Immunities] Clause.”).

If Louisianaand New Y ork adopted the view that merely placing arbitration-
related documentsin the mail for mailing to another state constituted the practice of
law inthat state, then Mississippi lawyerswould be hit with agquadruplewhammy in
securities arbitrations. NASD arbitrations for Mississippi investors are commonly
heard in New Orleansand administered from BocaRaton. (Seeattached Exhibit“B.”)
If thepracticeof law in arbitration weretied to the preparation and filing of documents,

then Mississippi lawyers would have to pay feesto New Y ork to file the arbitration
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demands, feesto Floridato fileany later arbitration documents, and feesto L ouisiana
for the actual hearing, in addition to the feesthey already pay to Mississippi for their
bar licenses. Moreover, they could do so only three times each year. Thisresultis
senseless. Theonly logical conclusion isthat an appearance rule should betied, if at
all, only to counsel’ s actual appearance at the arbitration in the state, not to the mere
placing of documents in the mail.

V. THE BOARD’'S PROPOSALSDISCRIMINATE AGAINST OUT-OF-
STATE COUNSEL.

A. TheFiling Feeis Excessive.

The Board’ s rule proposals impose a $250 filing fee for out-of-state counsel
seeking pro hac vice status and impose unfair disclosure requirements. For three
appearancesinoneyear -- whichrule 2.061(a) presumesdoesnot constitutea“ genera
practice’” — the fee is $750. The fee for an unlimited general practice for Florida
lawyers, however, is not more than $265. See R. Regulating Fla. Bar 1-7.3(a). This
disparity between $750 for alimited practice by out-of-state counsel and $265 for an
unlimited practice by Florida lawyers is contrary to the Commerce Clause and the
Privilegesand Immunities Clause, becausethisdisparity discriminatesagainst out-of -

state lawyers. See Frazier v. Heebe, 482 U.S. 641, 647 n.7 (1987) (Under the

Privileges and Immunities Clause, “a State may discriminate against nonresident
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attorneys only whereitsreasons are substantial and the differencein treatment bears
aclose relationship to those reasons.”).

In Department of Revenuev. Kuhnlein, 646 So. 2d 717 (Fla. 1994), this Court

found that a$295 impact feeimposed on out-of -state automobil e ownerswho moved
to Florida violated the Commerce Clause.

[ T]here can be no question but that a burden is placed on some out-of -
state economic interests. Specifically, Florida has erected a financia
barrier that gives Florida used-car sellers a substantial advantage over
similar out-of-state sellers. . . . A similar impact fee throughout the
United States clearly would tend to favor in-state commercial interests
over out-of-state concerns, thus directly impinging upon the free-trade
zone among the states created by the Commerce Clause.

Accordingly, we concludethat the Floridaimpact fee doesin fact
result in discrimination against out-of-state economic interests in
contravention of the Commerce Clause. . . . To be constitutionally
permissible, the impact fee thus must be capable of surviving the
"virtualy per seinvalid" test.
Id. at 724 -725. The $250 feeimposed by the Board’ sproposed rulesisnot materially
different from the $295 impact fee found unconstitutional in Kuhnlein.

B. TheDisclosure Requirements are Unfair.

The Board's proposed disclosure provisions unfairly also violate the anti-
discrimination requirementsof the Commerceand Privilegesand Immunities Clauses
because these disclosure provisions impose significant burdens that Florida counsel

need not bear. The Board’s proposals require out-of-state counsel to disclose to
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opposing counsel their prior arbitration appearances in the state, their disciplinary
history, and the dates of representation. See Proposed Rule 1-3.11(e). These
disclosures operate to out-of-state counsel’s disadvantage and are not generally
imposed on Florida counsel. For example, if opposing counsel obtains information
about prior arbitration appearances, counsel can contact counsel in the other
arbitrationsfor strategieson how to deal with the out-of-state counsel’ stactics. If the
arbitrators issued adverse rulings in the other arbitrations, those rulings could be
discovered and used against the out-of-state counsel. Similarly, knowledge of the
dates of representation, which is ordinarily protected under the attorney-client
privilege, can have substantial consequences for such defenses as statutes of
limitations or ratification. The potential mischief caused by opposing counsel’s
knowledge of out-of-state counsel’ sdisciplinary history isparticularly obvious. The
Board's proposals discriminate against out-of-state counsel in these respects and
therefore are impermissible under the Commerce and Privileges and Immunities
Clauses.

V. THE BOARD’S PROPOSALS ARE PREEMPTED BY FEDERAL

LAW.

A. TheBoard’'sProposals are Preempted by Federal Labor L aw.
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The Board's proposed rules are also preempted by federal law in several
respects. First, the United States Supreme Court hasinterpreted federal labor law to

require unions to satisfy a duty of fair representation. See Bowen v. U.S. Postal

Service, 459 U.S. 212, 240n.9(1983) (“ Although no statute expressly imposesaduty
of fair representation on unions, wehaveheld. . . that ‘ theexclusive agent’ sstatutory
authority to represent all members of adesignated unit includesastatutory obligation
to servetheinterestsof all memberswithout hostility or discrimination toward any, to
exercise its discretion with complete good faith and honesty, and to avoid arbitrary
conduct.’” (citation omitted)). In labor arbitrations, federal courts have held that
unions can satisfy thisduty of fair representation by providing aunion representative
whoisnot alawyer. “Whereaunion representative assistsan employeeat arbitration,
theunion’ sfailureto providethe employeewith an attorney isnot abreach of the duty

of fair representation.” Castelli v. DouglasAircraft Co., 752 F.2d 1480, 1483 (9th Cir.

1985). “[W]e do not find that the union’s decision to have a union representative
rather than an attorney represent Plaintiff to have been abreach of itsduty.” Vance

v. Lobdell-Emery Mfg. Co., 932 F. Supp. 1130, 1136 (S.D. Ind. 1996); Lettis v.

United States Postal Service, 39 F. Supp. 2d 181, 198 (S.D.N.Y. 1998) (“ A grievant

hasnoright . . . to require aunion to utilize alawyer, at an arbitration.”).
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Thisprincipleof federal |abor |aw preemptsany contrary staterequirement, such
as the Board’s proposed requirement that parties in Florida arbitrations must be

represented by Florida-approved attorneys. BIW Deceived v. Local S6, 132 F.3d

824,830 (1st Cir. 1997) (“ Statelaw ispreempted whenever aplaintiff’ sclaiminvokes

rights derived from a union’s duty of fair representation.”); Richardson v. United

Steelworkersof America, 864 F.2d 1162, 1169 (5th Cir. 1989) (“[T]he. .. duty of fair

representation . . . completely preempts state law because of the congressional intent
that federal law . . . entirely govern the duties which [&] . . . collective bargaining
representativeowes. . . .”). The Board's proposed rules therefore cannot be applied
to labor arbitrations in Florida.

B. The Board’'s Proposals Are Preempted by the Securities
Exchange Act of 1934.

The Board' s proposed rules are also preempted for securities arbitrations by
the Securities Exchange Act of 1934 (“ Exchange Act”) and by the SEC’ sapproval of
NASD Rule 10316, which provides that “[a]ll parties shall have the right to
representation by counsdl at any stage of the proceedings.” (NASD rulesareavailable
on the Internet at cchwallstreet.com/NASD/NASD Rules.) Although this Court

refused to apply Exchange Act preemption in Florida Bar re Advisory Opinion on

Nonlawyer Representation in SecuritiesArbitration, 696 So. 2d 1178, 1184 (Fla. 1997)

(acknowledging that the SEC “easily could . . . preempt us’ but finding that it had not
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done s0), this Court in Advisory Opinion only considered whether nonlawyers could

bedeemed “counsel” for purposesof Rule 10316. Here, by contrast, the significantly
different issue is whether lawyers can be deemed “counsel” under Rule 10316.

Advisory Opinion does not address this issue.

1. State CourtsHave No Jurisdiction Over Exchange Act
Claims, Which can be Brought Only in Federal Court
or in Arbitration.

Claimants in securities arbitrations commonly bring Exchange Act claims --
claimsfor whichthefederal district court hasexclusivejurisdiction and which cannot
be filed in state court. According to 15 U.S.C. § 78aa, the “district courts of the
United States. . . shall have exclusive jurisdiction of violations of this chapter or the
rules and regul ations thereunder, and of all suitsin equity and actionsat law brought
to enforce any liability or duty created by this chapter of the rules and regulations

thereunder.” Pursuant to thisprovision, “federal courts have been granted exclusive

jurisdiction” over claims brought under the Exchange Act. Evansv. Dale, 896 F.2d

975, 978 (5th Cir. 1990).

In 1987, the Supreme Court determined that Exchange Act claimscould also be
resolved in arbitration under the rules of the self-regulatory organizations (“ SROS")
such as the stock exchanges and the NASD. The Court reached this conclusion,

because a1975 amendment to the 1934 Act gavethe SEC broad powersto ensurethe
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propriety and adequacy of the SROs’ arbitration rules.

Since the 1975 amendments to § 19 of the Exchange Act, . . . the
Commission has had expansive power to ensure the adequacy of the
arbitration procedures employed by the SROs. No proposed rule
change may take effect unless the SEC finds that the proposed ruleis
consistent with the requirements of the Exchange Act, and the
Commission has the power, on its own initiative, to “abrogate, add to,
and delete from” any SRO rule if it finds such changes necessary or
appropriate to further the objectives of the Act. In short, the
Commission has broad authority to oversee and to regulate the rules
adopted by the SROsrelating to customer disputes, including the power
to mandate the adoption of any rules it deems necessary to ensure that
arbitration procedures adequately protect statutory rights.

Intheexerciseof itsregulatory authority, the SEC has specifically
approved the arbitration procedures of the New Y ork Stock Exchange,
the American Stock Exchange, and the NASD, the organizations
mentioned in the arbitration agreement at issue in this case.

... Inthis case, where the SEC has sufficient statutory authority
to ensure that arbitration is adequate to vindicate key Exchange Acts
rights, enforcement does not effect the waiver of “compliance with any
provision” of the Exchange Act . . . . Accordingly, we hold the
McMahons agreements to arbitrate Exchange Act clams
“enforce[able] . . . in accordance with the explicit provisions of the
Arbitration Act.”

Shearson/American Express, Inc. v. McMahon, 482 U.S. 220, 233-34, 238 (1987)

(citations omitted). Inview of this SEC control over 1934 Act claimsin arbitration,
Florida has no jurisdiction to impose its rules on the arbitration of 1934 Act claims

which cannot even be brought in state court.

35



2. The Federal Regulatory Scheme for Securities
Transactions and the SEC’s Approval of NASD
Arbitration Rules Preempt any Attempt by Florida to
Control how Securities Arbitrations are Conducted
and to Prohibit the NASD’s Long-Standing Practice
Allowing Counsel from Other Jurisdictionsto Appear
in NASD Arbitrations.

Thesystem of arbitration promulgated by the SROs under the supervision and
approval of the SEC is only a part of federal regulatory oversight over securities
transactions in this country.

The Exchange Act provides a comprehensive system of federal
regulation of the securitiesindustry. . . . [T]hat system . . . established
extensive guidelines for the formation and oversight of self-regulatory
organizations, such as the NASD, and the registered stock
exchanges . ... Congress delegated power to these organizations to
enforce, at their owninitiative, “compliance by membersof theindustry
with both thelegal requirementslaid down in the Exchange Act and the
ethical standards going beyond those requirements.”

To prevent the misuse of this Congressionally-mandated power,
Congress granted the SEC broad supervisory responsibilitiesover these
self-regulatory organizations. First, an organization may not become a
registered securities association unlessits by-laws and rules conform to
the Exchange Act . . ..

The registered association is also subject to extensive oversight,
supervision, and control by the SEC on an ongoing basis. With limited
exceptionsnot relevant here, the SEC must approveall associationrules,
policies, practices, and interpretations prior to their implementation.
Theserulesmay not impose any burden on competition not necessary or
appropriateto further the purposesof the Exchange Act. Inaddition, the
SEC may abrogate or add such rulesasit deems necessary, if consistent
with the requirements of the Exchange Act.
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Austin Municipal Sec., Inc.v. National Ass nof Sec. Dedlers, Inc., 757 F.2d 676, 680

(5th Cir. 1985) (citations omitted).

Pursuant to this Congressional grant of authority, the NASD proposed and the
SEC approved NASD Rule 10316, aswell asNA SD Rule 10324, which providesthat
the“arbitrators shall be empowered to interpret and determine the applicability of all
provisions under this Code and to take appropriate action to obtain compliance with
any ruling by the arbitrator(s). Suchinterpretationsand actionsto obtain compliance
shall befinal and binding upontheparties.” Although Rule 10316 doesnot expressly
state that counsel from other jurisdictions may appear in an arbitration, the NASD’s
long-standing practice and interpretation of the Ruleisto permit out-of-state counsel
to appear inNASD arbitrations. Literally thousands of arbitrations have taken place
over theyearsunder the NA SD’ sauspi ceswith out-of -state counsel representing one
or more of theparties. Thisinterpretation andlong-standing practiceisdispositive of
the issue, because federal courts defer to interpretations by self-regulatory
organizations of their own arbitration rules.

The [American Stock Exchange (“AMEX”)] Constitution is solely the

product of AMEX; consequently, AMEX is the best source of

information regarding the intended meaning of the disputed provision.

See|ntercontinental Indus., Inc. v. American Stock Exchange, 452 F.2d

935, 940 (5th Cir. 1971) (stating that AMEX “should be allowed broad

discretion in the determination of [the] meaning and application” of its
own rules).
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McCullagh v. Dean Witter Reynolds, Inc., 177 F.3d 1307, 1309 (11th Cir. 1999)

(deferring to stock exchange’ sinterpretation of its arbitration rules).

Furthermore, the Arbitrator's Manual at 10 provides that parties may “be

represented by a person who is not an attorney.” This provision necessarily means

that parties can be represented by out-of-state counsel. TheArbitrator’sManual was
published by the Securities Industry Conference on Arbitration, which includes
representativesof the NASD and theother SROs. Courts, includingtheUnited States

Supreme Court, haveredlied onthe Arbitrator’ sManual to determinethe meaning of the

NASD'’sarbitrationrules. See, e.q., Mastrobuono v. Shearson L ehman Hutton, Inc.,

514 U.S. 52, 61 (1995) (relying on aprovision of the Arbitrator’s Manual relating to

punitive damages);_Rosenberg v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 170

F.3d 1, 16 (1st Cir. 1999) (relying on Arbitrator’ sManua provision regarding payment

of costs); Vestax Sec. Corp. v. Desmond, 919 F. Supp. 1061, 1076 (E.D. Mich. 1995)

(relying on Arbitrator’ s Manual with respect to arbitrators' disclosures of conflicts);

Valentinov. Smith, 1992 WL 427881 at *6 (W.D. Okla. Sept. 30, 1992) (relying on

Arbitrator’s Manual to determine right to depositions).

The Arbitrator’s Manual is thus an authoritative source for interpreting the

NASD rules. Here, the Arbitrator’s Manual clearly provides that representation of
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partiesinarbitrationisnot limited to attorneyslicensed inthe statewherethe arbitration
is taking place.
3. Counsa from Other Jurisdictions are Routinely
Permitted to Appear Beforethe NASD, the SEC, and
Other Federal Agencies.

Although NA SD and SEC enforcement proceedingsoccur nationwide, neither
the NA SD nor the SEC require partiesto berepresented only by attorneyslicensedin
the state where the enforcement action occurs. “In any proceeding [before the SEC
or aSEC hearing officer], aperson may berepresented by an attorney at law admitted
to practice before the Supreme Court of the United States or the highest court of any
State . . . .” 17 C.F.R. 8§ 201.102(b). “[A] person may be represented in any
proceeding by an attorney at law admitted to practice before the highest court of any
state of the United States, the District of Columbia, or any commonwealth, territory,
or possession of the United States.” NASD Rule9141(b). The SEC'sand NASD’s
procedures on thispoint are consistent with the regul ations of numerous other federal
agencies, such asthelnternal Revenue Serviceor the Patent Office. The SEC andthe
NASD could not reasonably haveintended to all ow miscreant stockbrokersto hireany
attorney they want for enforcement proceedings but not to all ow defrauded customers

the same privilege for arbitrations.

4. Courts Have Repeatedly Determined that State Laws
Cannot Interfere With Federally-Approved Rules,
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Such as NASD Rule 10316, Which, as Interpreted by
the Long-Standing Practice of the NASD, Allows
Parties in NASD Arbitrations to be Represented by
Counsel from Other Jurisdictions.

To the extent the Board’ s proposals would preclude out-of-state counsel from
representing partiesin arbitration, particularly on claimsunder thefederal Exchange
Act which cannot even be brought in state court, these proposals are preempted by
the Exchange Act’ sgrant of exclusive authority to the SEC to supervise and approve
the NASD’s rules and arbitration procedures. They would contradict NASD Rule
10316, which, asinterpreted under |ongstanding practice, permitslawyersfrom other
jurisdictionsto appear inarbitrations. They would disqualify counsel from appearing
who are not disqualified under NASD Rule 10316.

Courtshaverepeatedly held that federal |aw can preempt stateattorney licensing

statutes. In Sperry v. State of Fla. ex rel. the Fla. Bar, 373 U.S. 379 (1963), the

FloridaBar attempted to prevent a non-attorney from representing Florida clients
before the United States Patent Office. The Court rejected Florida' s attempt to
prohibit this practice, because the Patent Office allowed non-attorneys to represent
partiesin proceedings before that Office. “‘[T]helaw of the State, athough enacted
inthe exerciseof powersnot controverted, must yield’ whenincompatiblewithfederal

legidation.” 1d. at 384 (citation omitted).
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[B]y virtue of the Supremacy Clause, Florida may not deny to those
failing to meet its own qualifications the right to perform the functions
within the scope of the federal authority. A State may not enforce
licensing requirements which, though valid in the absence of federal
regulation, give‘thestate’ slicensing board avirtual power of review over
thefedera determination’ that aperson or agency isqualified and entitled

to perform certain functions, or which impose upon the performance of

activity sanctioned by federa license additional conditions not

contemplated by Congress.
1d. at 385.

Theonly significant difference between Sperry and the present caseisthat the
Patent Officeregulation expressly permitted non-attorneysto represent partiesbefore
the Patent Office, whileNASD Rule 10316 doesnot expressly identify the counsel that
may appear in NASD arbitrations. In Sperry, however, the Court relied on “the
assumptions upon which Congress has acted for over a century” and on “long-
established practice’ that non-attorneys could appear before the Patent Office. 1d. at
388, 390. Here, the NASD’ s“long-established practice” isthat out-of -state attorneys
may appear in arbitrations, and courts defer to the NASD’ sinterpretation of itsown
rules. Thus, pursuant to Sperry, Florida attorney licensing rules are preempted in

NASD arbitrations.

The Court in Cohen v. Office Depot, Inc., 184 F.3d 1292 (11th Cir. 1999),

vacated in part on other grounds, 204 F.3d 1069 (11th Cir. 2000), considered asimilar

issue and found that Florida' s punitive damage pleading requirements did not apply
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in federal court. These requirements were inconsistent with Federal Rule of Civil
Procedure8(a)(3), which only requiresfederal court complaintstoinclude®ademand
for judgment for the relief the pleader seeks.”

Even if Rule 8(a)(3) does not require a plaintiff to includein a
complaint a request for al the relief sought, there is still a conflict
between § 768.72 and Rule 8(a)(3), because therule clearly allows the
plaintiff toincludearequest for punitivedamagesin her initial complaint,
whereas 8 768.72 prevents her from doing so. A state law may conflict
with a Federa Rule even where it violates no affirmative command or
requirement of therule, if the Federal Rule “occupiesthe statute' sfield
of operation.”

Id. at 1298 (citations omitted). Similarly here, NASD Rule 10316 plainly allows
arbitrators to permit parties to be represented by out-of-state counsel, while the
Board’ s proposed rules would prevent them from doing so.

InMayov. Dean Witter Reynolds, Inc., 258 F. Supp. 2d 1097 (N.D. Cal. 2003),

the court considered a Californiastatute imposing arbitrator disclosure requirements
different from those required by the NASD. The court found conflict between the
NASD’sarbitrator disclosurerulesand the Californiastandards, becausethe California
ruleswould “require disqualification of arbitratorsin circumstances where the SRO
[self-regulatory organization] rulesdonot.” 1d. at 1107. Similarly, inthe present case,
theBoard' sruleswould*“ requiredisqualification of [attorneys] in circumstanceswhere

the SRO rules do not.”
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[T]heCdiforniastandards. . . conflict with thefederal regulatory scheme
established pursuant to the Exchange Act and stand asan obstacleto the
full accomplishment of the objectives of that scheme. The
comprehensive system of federal regulation of the securitiesindustry is
designed to provide uniform, national rules for participants in the
securities markets. SROs are an integral part of this federal regulatory
scheme. An important function of the SROs is to conduct securities
arbitrationsthroughout the United States, and the SEC overseesthe SRO
arbitration programs. Inaccordancewiththefederal regulatory scheme,
the SRO arbitration rules apply uniformly across the states. Allowing
California and the other statesto adopt different requirements asto the
manner inwhich SROscarry out their regulatory functionswould conflict
with the objectives of the federally regulated scheme of securities
arbitration because it would destroy the uniformity of procedural rules
applicable to SRO arbitrations.

Further, if the SROs were forced to comply with the California
standards in the absence of a nationwide rule change by the SEC, they
would be subject to a patchwork of state regulation that would lead to
inconsistent . . . disqualifications acrossthe states. Such aresult would
be at odds with the national function of SROs. . .. Allowing the states
to impose procedural rules on the SROs that are not approved by the
SECwould overridethefederal regulatory schemeandresultindifferent
treatment of similarly situated investors based solely on their location.

The. .. disqudification requirementsof the SRO arbitrationrules
are tailored specifically tothe specialized nature of securitiesarbitration,
which often requires the expertise of participants in the securities
industry. Inapproving the SRO arbitration rules, the SEC hasexercised
its regulatory authority under the Exchange Act to strike a particular
balance of statutory objectives. As the SEC notes, it has considered
whether additional . . . disqualification requirementswill benefitinvestors
and the public interest. That balance will be upset by application of the
Cdlifornia standards . . . . The Court agrees with the SEC that any
changes to that balance should be made by the SEC, not by the states.
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Becauseit findsthat the Californiastandards conflict bothwiththe
SEC-approved SRO arbitration rulesand with the comprehensive system
of federal regulation of the securitiesindustry established pursuant tothe
Exchange Act, the Court concludes that the Exchange Act and the
federal regulatory scheme established pursuant to it preempt application
of the California standards to the . . .SROs.

Id. at 1110-12 (citations omitted).

Asin Mayo, the Board's proposals conflict with the “ SEC-approved” Rule
10316 and “with the comprehensive system of federal regulation of the securities
industry.” Conseguently, any such licensing requirement is preempted.

C. The Federal Arbitration Act Also Preempts the Board’'s
Proposals.

1. The FAA Requires Enforcement of the Parties
Agreementsto Arbitrate.

The Board's proposals are also preempted in this instance by the Federal
Arbitration Act, 9 U.S.C. 88 1-16 (“FAA”). “Congress passed the FAA ‘to

overcome courts refusals to enforce agreements to arbitrate.’” Mastrobuono v.

Shearson L ehman Hutton, Inc., 514 U.S. 52, 55 (1995) (citation omitted). The“FAA

not only ‘declared anational policy favoring arbitration,” but actually ‘withdrew the
power of the statesto require ajudicial forum for the resolution of claimswhich the
contracting parties agreed to resolve by arbitration.”” |d. at 56 (citations omitted).

“The preeminent concern of Congress in passing the Act was to enforce private
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agreement intowhich partieshad entered, and that concernrequired that werigorously

enforce agreementsto arbitrate. . ..” Dean Witter Reynolds, Inc. v. Byrd, 470 U.S.

213, 221 (1985).

INNASD arbitrations, the partiesagreeto comply with NASD arbitrationrules,
including Rule 10316 regarding representation by counsel and Rule 10324 regarding
thearbitrators power tointerpret theother arbitration rules, suchasRule10316. The
parties did not agree to comply with other procedural rules, such asFloridalicensing
rules. Under the FAA, Floridais precluded from restricting the arbitrators’ ability
under Rule 10324 tointerpret Rule 10316. PartiesinNASD arbitrationsareentitledto
rigorousenforcement of their agreementsto arbitrate under NASD rules, which contain
no provision requiring representation by a particular state’s counsel.

2.  TheFAA Preempts State L aw.

The FAA unambiguously preempts state attemptsto interfere with arbitration
proceedings and the enforceability of arbitration agreements. “[T]he FAA preempts
other state laws that preclude parties from enforcing arbitration agreements.” OPE

Intern. LP v. Chet Morrison Contractors, Inc., 258 F.3d 443, 447 (5th Cir. 2001).

“[T]he Federal Arbitration Act compels enforcement of arbitration agreements. . .

[and] preempt[s] ... statelaw ....” Oppenheimer & Co. V. Young, 475 So. 2d 221,

222 (Fla. 1985).
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In Gulf Guaranty Lifelns. Co. v. Connecticut General Lifelns. Co., 304 F.3d

476 (5th Cir. 2002), the court considered asimilar issuein which aparty attempted to
disqualify anarbitrator. TheFifth Circuit rejected thisattempt, because, “[u]nder the
FAA, jurisdiction by thecourttointerveneinto thearbitral process. . . isvery limited.”
Id. at 486. The FAA doesnot provide. . . for any court intervention prior to issuance
of anarbitral award....” 1d. at 487.“‘[G]enerally, objectionsto the nature of arbitral
proceedings are for the arbitrator to decide in the first instance,’” and “procedural
aspects of arbitration are for the arbitrator to decide.” |d. at 487 (citation omitted).
3.  TheFAA Requiresthat NASD ArbitratorsareEntitled
to Interpret their Own Procedural Rules, Including
Rules 10316 and 10324.

Under theFAA, NASD arbitratorsare entitled to determinethe meaning of their

own procedural rules, suchasRule 10316. InHowsamv. Dean Witter Reynolds, Inc.,

537 U.S. 79, 85 (2002), the Court ruled that the NASD arbitrators, not the courts,
should interpret NASD Rule10304. Similarly, theability of investorsto choosetheir
counsel under NASD Rule 10316 is not subject to interference by the courts. The
Howsam Court reasoned that “the NASD arbitrators, comparatively moreexpert about
the meaning of their own rule, are comparatively better ableto interpret and to apply
it.” 1d. The Court further observed that, under NASD Rule 10324, “arbitrators shall

beempowered tointerpret and determinethe applicability of all provisionsunder this
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Code.” 1d. at 86. Procedural matters under arbitration rules are for the arbitratorsto
decide. Id. at 84. Here, Rule 10316 is a part of the NASD Code of Arbitration
Procedureandthereforeisinherently aprocedural rule. SeeNASD Rule10101 (“This

Code of Arbitration Procedure is prescribed and adopted . . . .”).

In PaineWebber, Inc. v. Bybyk, 81 F.3d 1193 (2d Cir. 1996), the Second
Circuit regjected a brokerage firm’'s contention that courts should interpret NASD
arbitrationrules. Accordingtothe Second Circuit, the partieshad agreed through Rule
10324 to arbitrate issues relating to the interpretation of NASD rules.

[T]he NASD Codeitself grants to the arbitrators the power to interpret
and apply [NASD Arbitration Rules].

Thearbitrators shall be empowered tointerpret and determinethe
applicability of all provisions under this Code and to take
appropriate action to obtain compliance with any ruling by the
arbitrator(s).

Nothinginthe NASD Coderemoves[aparticular NASD rule] fromthe
ambit of [Rule 10324]. As the Eighth Circuit recently held after
examining a client agreement that expressly incorporated the NASD
Code:

[T]he parties’ adoption of thisprovision [Rule 10324] isa“clear
and unmistakable” expression of their intent to leave the question
of arbitrability to the arbitrators. In no uncertain terms, [Rule
10324] commitsinterpretation of all provisionsof theNASD Code
to the arbitrators. Reading the NASD Code. . . asawhole, we
see no reason not to apply [Rule 10324] to the arbitrators
decision regarding the application of [another NASD Rule].
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FSC Securities Corp. v. Fredl, 14 F.3d 1310, 1312-13 (8th Cir. 1994).
Thus, the Eighth Circuit concluded that “by adopting the NASD Code
of Arbitration Procedure astherulesgoverning their dispute, appellants
agreed to givethearbitratorsdiscretionvia[Rule 10324] . . . to interpret
[the other NASD rule].” We agree. The language of the Code itself
commitsall issues. . . to the arbitrators.

Id. at 1202 (citationsomitted). Here, by adopting and approving Rule 10324, the SEC
and the NASD unambiguously intended that the arbitrators would interpret the
NASD’s arbitration rules, including Rule 10316.

In Florida Bar v. Rapoport, 845 So. 2d 874, 876-77 (Fla. 2003), this Court

declined to adopt an FAA preemption argument. Rapoport, however, did not
consider Exchange Act preemption. Moreover, this Court in Rapoport was unaware
of NASD Rule 10324 and of Howsam, decided only two monthsearlier. ThisCourt’s
reasoning in Rapoport is inconsistent with Rule 10324 and with Howsam and is
therefore not valid law.

4, In Accordance with the FAA, Courts Refuse to
Disqualify Counsel on the Ground that they Have Not
Complied with the Relevant State' s Ethical Rules.

Inaccordancewiththisprincipleunder the FAA that courtscannot interferewith
arbitrations, federal courtsroutinely reject effortsby partiesin arbitration to disqualify

counsel for the opposing party. In UBS PaineWebber, Inc. v. Stone, 2002 WL

377664 (E.D. La. Mar. 8, 2002), for example, PaineWebber asked the court to

disqualify the investor’s counsel in an NASD arbitration, because PaineWebber
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claimed that counsel would violate L ouisianarules precluding counsel from acting as

an advocateif thelawyer islikely aso to beawitness. The court responded by citing

Rule 10324 and held that it could not disqualify the investor’s counsal.
PaineWebber’ smotion asksthedistrict court toinject itself directly into
thearbitration proceeding . . . . Theissue PaineWebber asksthis Court
todecideclearly “touchesupon” thematter referred to arbitration without
implicating the merits of thedispute being arbitrated. Under therulesof

the arbitration to which PaineWebber agreed, it is prohibited from
bringing this action in federal court.

Id. at *3.

Many other courtshavereached the sameconclusion. SeeFreemanv. Complex

Computing Co., 931 F. Supp. 1115, 1124 (S.D.N.Y. 1996), reversed in part on other

grounds, 119 F.3d 1044 (2d Cir. 1997) (refusing to disqualify counsel inan arbitration,
because counsel was a likely witness; “[i]t is unnecessary, however, to rule on the

point given thefact that the matter isbeing sent to arbitration”); Avrick v. Craftmatic

Organization, Inc., 1995 WL 723179 at *4 (E.D. Pa. Dec. 4, 1995) (declining torule

on the motion to disqualify counsel, because the court compelled arbitration); Cook

Chocolate Co. v. Salomon Inc., 1988 WL 120464 at *1 (S.D.N.Y. Oct. 28, 1988)

(decliningtoreview arbitrators’ decision not to disqualify counsel); Wurttenbergische

Fire Ins. Co. v. Republic Ins. Co., 1986 WL 7773 at *1 (S.D.N.Y. July 9, 1986)

(Court refused to disqualify arbitration counsel and to deny the party “counsel of its
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choiceinthat arbitration . . .. | find nothing in the [FAA] sanctioning such judicial
interference. . . . Itisfor the arbitrators to control their internal procedures. . ..").

As Judge Posner stated, arbitrators have the inherent power to determine who
may represent the parties before them.

However, the proceduresand evidentiary rulesin arbitration are matters
for thearbitratorsand thearbitration contract to determine, rather than for
acourttoimpose. Therulesof theNew Y ork Stock Exchangegoverning
arbitration do not even require partiesto be represented by alawyer, let
aonealicensed one, . . .

There is nothing outre about this conclusion. Every tribunal
determines, subject to due processlimitations not remotely transgressed
in this case, who is eligible to practice beforeit. . . . Likewise the New
Y ork Stock Exchangedeterminesdigibility for practicebeforethearbitral
forums that it provides, and its rules have not been violated.

Sirotzky v. New York Stock Exchange, 347 F.3d 985, 990 (7th Cir. 2003).

The court’s comments in Mayo v. Dean Witter Reynolds, Inc., 285 F. Supp.

2d 1097, 1113-14 (N.D. Ca. 2003), regarding the FAA’s preemptive affect on
Cdlifornia sattempt to regul ate arbitrator disqualification are also directly applicable
to the Board' s proposed rules.

There can be no doubt that Morgan Stanley and Plaintiffs agreed on a

specific set of procedural rulesto govern arbitration of their dispute: The

NY SE arbitrationrules. That set of rulesneither contemplatesnor alows

for application of the California standards or any other California
arbitration rules.
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Under the FAA, Morgan Stanley has the right to enforce the
arbitration agreement according to its terms. Morgan Stanley and
Paintiffs agreed to arbitrate in accordance with the NY SE arbitration
rules. Application of the Californiastandardswouldimposeinconsi stent
and conflicting procedural rules upon those specifically agreed upon by
theparties. Becausesucharesultisimpermissibleunder § 2 of the FAA,
the Californiastandards, at least as applied here, conflict with the FAA
and the federal policy imbedded therein.

For al of these reasons, the Board’ s proposed rules are preempted by federal
labor law, the Exchange Act, and the FAA. This Court should decline to adopt the

Board’ s proposed rules.
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