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STATEMENT OF THE CASE AND OF THE FACTS

1. Procedural History

M. Hartley, along with Ronnie Ferrell and Si dney
Johnson, was charged by indictment with the first-degree
nmurder of G no Mayhew, with arnmed burglary, and with
aggravated assault. (R 1016) The three defendants were
tried separately and were convicted of first degree nurder,
robbery, and kidnapping. Id. M. Hartley and M. Ferrel
were sentenced to death, and M. Johnson was sentenced to
life in prison. 1d. (Upon information and belief, M.
Ferrell’s death sentence has been vacated by the Circuit
Court after a post-conviction evidentiary hearing.)

Upon appeal, the verdict and sentence were upheld by

the Florida Suprenme Court. Hartley v. State, 686 So. 2"

1316 (Fla. 1996) (R 1022) Subsequently, the United States
Suprene Court denied M. Hartley's Petition for Review by a
Wit of Certiorari. ld.

On Septenber 15, 1998, the Capital Collateral Regional
Counsel for the Northern Region filed an initial shel
notion for post-conviction relief and, thereafter, this
noti on was amended and suppl enented several times. (R 1-
42; 43-48; 49-55; 87-177, 179-200; 201-271; 272-392; 395-

396; 397-398; 399-401; 402-403; 2223-2225; 2226-2229)



Eventual |y, an evidentiary hearing was held and the
Circuit Court denied relief on all of M. Harley’' s clains,
either summarily, upon the face of the 3850/1 notions and
the record, or based upon the testinony presented at the
Evidentiary Hearing. (R 1494-2212)

During M. Hartley' s protracted post-conviction
procedures in the Crcuit Court, M. Hartley was initially
represented by the Capital Collateral Regional Counsel, and
then was represented, by appointnent through the Capital
Case Registry, by Attorney Jefferson Morrow.

During the Evidentiary Hearing, a conflict arose
between M. Mrrow and M. Hartley when M. Hartl ey
asserted that M. Mrrow had demanded paynent to do further
work fromM. Hartley's famly while al so being paid by the
state as Registry Counsel. Therefore, M. Hartley filed a
bar conplaint and M. Mrrow was relieved of the duty to
defend M. Hartley. However, M. Hartley was not permtted
to be present at the “hearing’” before Judge Mran, the
Chi ef Judge, whereat M. Mrrow was allowed to w thdraw as
M. Hartley s counsel.

Subsequent |y, Dale Werthing was appointed fromthe
Registry to represent M. Hartley. Therefore, M. Hartley
privately retained Attorney Kenneth Malnik to represent

him M. Mlnik, despite claimng on the record that a



nmental health expert was required, presented no further

W tnesses. M. Malnik did represent M. Hartley at a status
conference or a “Huff” proceedi ng on an anended notion for
post -conviction rel ease. At that hearing, M. Hartl ey,
appearing by tel ephone from death-row, was invited to
address the court, and he did so, expressing concerns that
i nvestigations had not been done by counsel as M. Hartley
had i nstructed and had expected and, thus, that the full
and fair adjudication of his 3850/1 notion had been
conpr om sed.

M. Hartley was frustrated that his |awers were not
sufficiently investigating the case and presenting
avai |l abl e evidence and he was equally frustrated by the
court in his attenpts to nmake a full, conplete, and
accurate record of his concerns. Hs statenments to the
Court were struck on the ground that he was not sworn as a
wi tness after being invited to speak. Simlarly, his
procedural rights had been viol ated when he was not all owed
to attend the hearing at which M. Mrrow was allowed to
w t hdraw so that he could put on the record the fact that
Mor r ow demanded noney to do the investigation M. Hartley
sought.

M. Malnik filed a premature Notice of Appeal while

the Grcuit Court was still considering a notion for



rehearing. M. Hartley then retained present counsel, but
the court disposed of all pending notions w thout
permtting that counsel to argue the procedural concerns
which were frustrating M. Hartley's efforts to have his
case properly investigated.

Utimately, a Notice of Appeal was tinely filed and,
after the record was returned sua sponte by this Court’s
Clerk to the Duval Cerk for proper pagination, the instant

appeal follows. (R 2424-2432)

2. Trial Testinony

At trial, Sidney Jones testified that he worked in the

victims crack cocaine business. Hartley v. State, 686 So. 2"°

1316 (Fla. 1996). He testified that on April 22, 1991 that he
was selling crack cocaine out of his Chevrolet Blazer in an
apartnent conplex in Jacksonville. Jones testified that he saw
M. Hartley, M. Ferrell and M. Johnson near the Blazer with
M. Hartley holding a gun. Johnson said he saw M. Hartl ey
force the victiminto the driver’s seat and that Hartley clinbed
into the back seat behind the victim Ferrell allegedly got
into the front passenger seat, while Johnson stood outside the

Bl azer talking to Hartley. Jones then saw the Bl azer start up



and | eave the apartnent conplex at a fast speed. Jones said
Ferrell shouted out of the Blazer that the victimwould “be
back.” Johnson followed the Blazer in a truck.

Police officers testified on April 23, 1991, they found the
victims Bl azer parked in a field behind an el enentary school
and the victinms body was in the Blazer in the driver’s side
seat. The victim had been shot five tines. Based upon the
crack deal er’s statenment about seeing Hartley, Ferrell and the
victimleaving in the Blazer with Johnson appearing to follow in
the truck, the three defendants were arrested. M. Hartley told
the police that he didn't know the victim but the testinony was
that he had all egedly made statenents to other w tnesses that he
had robbed the victimon a previous occasion. A jailhouse
snitch, who was Hartley' s cell mte, testified that Hartl ey had
advi sed himthat the plan was Syl vester Johnson’s and that they
pl anned to rob sone “dreads” and then decided to “get” the
victim

Yet another jailhouse snitch testified that Hartl ey deni ed
i nvol venent in the nurder but admtted to robbing the victim
prior to the nmurder. Subsequently, this snitch testified
Hartl ey made incrim nating statenents.

And still another snitch indicated that Hartley nmade an
incrimnating statenent by saying he was afraid Ferrell was

going to testify against himwhen Ferrell was just as guilty.



Al'l of the crucial wtnesses against M. Hartley had been
convicted of various felony charges and, thus, were waiting to
be sentenced to potentially long prison terns when they provided
all of the incul patory evidence against M. Hartley. See

Hartley v. State 686 So 2" 1316 (Fla. 1996)

M. Hartley's trial |awer was Attorney Wllis. M. WIlis
presented no CGuilt Phase witnesses and one lay witness in the
Penal ty Phase. A public defender, Al an Chipperfield, testified
in the Penalty-Phase as an expert regarding the incarceration
assurance of the fifteen-year and twenty-five year mandatory
m ni num sent ences, and the Reverend Coley WIllians, the
Hartley's famly pastor, testified that Hartley had a quite
peaceful spirit, attended church off and on, canme from a good

family and was intelligent. Hartley v. State 658 So. 2" 1316,

1319 (Fla. 1996).

After Reverend WIlianms concluded his brief testinony, the
entirety of the mtigation evidence, Attorney WIlis rested the
def ense case. The prosecutor, apparently surprised that no
expert testinony had been presented regardi ng the inportant
mental health mtigators, asked the trial judge to determ ne why
no such evidence was being presented. (TR Vol. LXX 2554-2555)
M. WIlis then explained that while “we are aware that the

Court entered an Order transporting himfor that purpose (to



obtain psychiatric evaluation) we did not request it to be
done.” 1d.

G ven the lack of evidence presented by the defense in the
Penalty Phase, it was not surprising that the Court found
mnimal mtigation and sentenced M. Hartley to death.

On appeal, the Florida Suprene Court struck the HAC
aggravat or, which had been based on the alleged “execution style
killing,” as there was no evi dence to support such a finding in
the jail house snitch’s testinony. However, the Court found this
error to be harm ess beyond a reasonabl e doubt in |ight of the

aggravators and the dearth of mtigation. Hartley v. State, 658

So. 2" at 1323. The Court also noted that the sentencing O der
was erroneous insofar as it showed no basis for the CCP
aggravator. Nevertheless, the Florida Supreme Court noted that
the error was harm ess beyond a reasonabl e doubt because of
factual bases provided by the testinony of the jailhouse
snitches. Id.

3. The Evidentiary Hearing

M. Hartley was granted an Evidentiary Hearing on three
clainms. First, he was granted a hearing on Claim XXl (21),
whi ch contended that trial counsel was ineffective for failing
to present penalty phase mtigation wtnesses. Secondly, in a
related claim he was granted a hearing on his claimthat Trial

Counsel was ineffective for failing to present mtigation

10



evidence, for failing to prepare for the penalty phase of the
trial, and for failing to present w tnesses.

I n support of these clains, hearing counsel presented the
testi nony of Shawn Jefferson, M. Hartley' s brother, Coach
Stevens, Cheryl Daniels, Jean Daniels, Ronnie G oones, Tanya
Hawk, Dorothy Cherry, and Robert WIIlis, his trial counsel.

M. Jefferson testified that his full nanme is Vanchi
Lashawn Jefferson and he is M. Hartley's brother. (R 1571) He
was an NFL football player for twelve years and at the tine of
his testinmony was still playing. (R 1571) He denied that he
woul d ever say anything |like he didn't want his career to be
damaged by being related to Kenneth Hartley. (R 1572)

M. Jefferson was the person who hired M. WIllis. (R
1573) He testified that he was always available to talk to M.
WIllis but that the only tine he spoke with himwas when WIllis
needed noney. M. Jefferson borrowed noney from his agent to pay
M. WIlis bill initially because he had just started in the
| eague as a late round draft pick. (R 1573) Whenever M.
Jefferson heard fromM. WIlis it was “send...nore noney.” 1d.
He did hear fromWIIlis several tines but it was al ways about
money. |d. Jefferson made sure that WIllis had all the phone
nunbers to get in contact with him Further, M. Jefferson was
“absolutely” available to testify in the Penalty Phase. (R

1574)

11



M. Jefferson testified he would have testified about
growing up with his brother, going to church, singing gospel,
and those sorts of things, and he would have certainly have told
the jury that the things the prosecutor said about M. Hartley
were not true. (R 1576) M. Jefferson would have testified
that his brother was a caring person and noved the jury with the
wonder ful human anecdote about his brother’s eagerness to sing
despite having |l ess than a golden voice. 1d.

M. Jefferson and M. Hartley played sports together, and
in fact, M. Hartley introduced M. Jefferson to sports and
encouraged M. Jefferson to play to his fullest. 1d. In fact,
M. Jefferson credits M. Hartley with planting the seed in his
heart which permtted himto persevere and prosper in the NFL
for so long. 1d. M. Jefferson hears M. Hartley's voice
telling himconme on and to push on and he does. 1d. (It is not
concei vable that M. Jefferson would “wash his hands” of M.
Hartl ey!)

M. Jefferson described being on Boy’'s C ub basketball and
football teams with M. Hartley and about his high school
basket bal | experience, although he was ultinmately cut fromthe
hi gh school team fortunately picked up football instead. (R

1576)

12



M. Jefferson did not recall ever talking to an
investigator for Attorney WIlis about his nmenories of M.
Hartley or, for that matter, about anything. (R 1577)

M. Jefferson testified that the whole famly tried to
attend the trial as nuch as each nenber of the famly coul d,
al though the trial was so hard on his nother that he only
encouraged her to attend to the extent that her health could
take it. (R 1577) O course, she attended anyway. (R 1577)

Finally, M. Jefferson testified that his nother
transferred her sons, Shawn and Kenneth, fromtheir high school
to a different high school because of gang trouble or potentia
gang trouble at their fornmer school. (R 1579) The nei ghborhood
was tough. 1d.

On cross exam nation, M. Jefferson testified that he
recalls visiting his brother in jail. (R 1584) He further
testified, that at one point, he was the national spokesnman for
the Atlanta Fal cons, and that he did volunteer work for the Boys
and Grls Clubs, making tickets available to the kids.” (R 1586
— 1587) Throughout his career, he tried to help I ess fortunate
peopl e see football ganmes. He also tal ked about his dedication
to his profession and was proud of the fact that he only m ssed
one gane in his whole NFL career playing hurt at |east 60% of

the time. 1d. Cearly, M. Hartley had taught himwell.

13



Finally, the prosecution attenpts to insinuate sone meani ng
fromthe fact that M. Jefferson is not paying for M. Hartley’'s
current counsel and to manufacture sone |ack of affection or
feeling for his brother, forcing M. Jefferson to describe sone
of the financial pressures inposed on himas a successful nman
who cones froma large, working famly. Frankly neither this
testimony nor the prosecutor’s inquiry seens particularly
relevant to any of the issues in this case but, if anything, M.
Jefferson’s honest, enotional response would have struck a
credible chord with the jury. It would have enphasi zed, not
mnimzed, the brother’s love. M. Jefferson’s dedication to
his famly and his love for his brother cones through powerfully
in his testinony, it is Attorney WIllis who is notivated by
nmoney, not M. Jefferson. (There is a further irony here in
that the reason that M. Morrow withdraw is that M. Morrow
attenpted to get funds from M. Jefferson despite the fact that
he was being paid by the Registry.)

Finally, M. Jefferson testified that M. WIllis did not

explain to himthe bifurcated nature of a death penalty case.
(R 1611) In fact, there is no evidence in the record the unique
nature of a Penalty-Phase was di scussed with anyone by Attorney
WIlis.

Next, Coach Stevens, Freddy Stevens, testified that he was

a football coach and school teacher at Raines Hi gh School for

14



years. (R 1627) Wen he was at Rai nes he knew both Shawn
Jefferson and Kenneth Hartley. (R 1627 — 1628) He described M.
Hartl ey as “mannerable” (R 1628) and confirned that Shawn
Jefferson and Ken Hartley were inseparable in high school. 1d.
Al t hough he had nore expense with Shawn, Coach Stevens descried
t hem both as polite and cooperative. (R 1628)

Coach Stevens knew that Kenneth Hartley was on trial in
1994, but the Coach was never contacted by the defense attorney.
Id. He would have testified had he been contacted. (R 1629)

Cheryl Daniels, M. Hartley s sister, testified at the
evidentiary hearing that she recalled talking to Attorney Wllis
about the case in 1994. (R 1634-1635) M. WIlis told her he
was going to win the case and that she shouldn’t worry about it.
Id. She was not contacted or prepared to testify in the penalty
phase, which was held ten days after the conviction (R 1636)
She was not advi sed and did not know that she could come to
court and testify on behalf of her brother to show the good part
or the good side of her brother. 1d. She would have testified,
had she been contacted about growing up with himin the sane
house, about the very loving famly that they had, and about
Ken's very jovial “jokeable” nature. (R 1636)

Cheryl could have testified that Ken was a very good
brother, very good, as she put it, especially in his ability to

relate to old folks. (R 1636-1637) When others m ght say

15



somet hi ng, presunably negative about an elder, Ken would be the
type of person who would say “don’t do that!.” (R 1637) Ms.
Daniels testified that Ken is a caring person, and is especially
so when it cones to caring for the vul nerable.

Cheryl would have testified that Kenneth Hartley was a very
caring, very sweet person. |d. As Ms. Daniels testified, “Ken,
| oved everyone, there was no single person that he didn't |ove.”
Id. Had she been called to testify she would have used this
ent husiasmfor Ken to help the jury understand the kind, caring,
funny, loving, sweet side of Kenneth Hartl ey, which she had
first-hand opportunity to witness during their many years |iving
t oget her under the same roof in the same famly. 1d. She was
able to testify to these things and was willing to testify to
these things if only M. WIllis had contacted her. Further, she
had given M. WIlis a list of nanes of other people he could
contact who' d testify about M. Hartley' s good qualities.

Ms. Daniels also testified that she went to church with
both M. Jefferson and M. Hartley and did community activities
with both of them

Ms. Daniels called M. WIlis the day after the guilty
verdi ct was returned, and she was crying. (R 1645 M. WIllis
said “Kiddo cal mdown.” He suggested that the verdict was based
on the previous mansl aughter charge and that he was going to

appeal it, but she never heard fromhimagain. (R 1645)

16



(Surely, this could not have been when M. WIllis alleged the
famly had washed its hands of Kenneth!) Ms. Daniels affirnmed

t hat both she and Shawn woul d have been proud to testify for her
brother, and she explicitly denied the prosecution’ s cynical
suggestion that M. Jefferson woul d have been “better off” in
California than testifying. (R 1647-1648)

Jean Daniels, M. Hartley's nother, testified that M.
WIllis called her one time, and then never called her again.

(R 1652) She apparently testified at a bond hearing when M.
Hartley first got arrested, but M. WIIlis never called her
about the penalty phase, nor did he explain to her that there
woul d be a penalty phase. (R 1652)

Ms. Daniels would have testified that Kenneth Hartley was
raised in the church, that he had a curfew at night, and that he
was a good boy. She could have testified about the rough
nei ghborhood they lived in and the problens of a young nan
growing up there. (R 1653)

Ms. Daniels could have also testified that M. Hartl ey
sang in church and was an Usher in the Evergreen Baptist Church.
Id. She told about his kindness to elderly people and his
eagerness to help themout anyway he could. (R 1653 - 1654)
M. Hartley “loved old people.” Id.

Finally, Ms. Daniels explained again that M. Jefferson

was concerned about her health and her ability to handl e the

17



stress of the trial when he urged her not to attend the trial.
(R 1659 — 1660) Her son was sinply worried about her. 1d.

After M. Hartley was convicted, Ms. Daniels did not hear
fromM. WIlis. (R 1662) He never talked to her about what
was goi ng to happen next or about what she m ght be able to do
to hel p Kenneth avoid the death penalty. (R 1662 — 1663) If
he had spoken to her, she would have testified and told the jury
what a good boy her son was and about the problens of grow ng up
in their neighborhood. 1d. Her testinony that, even after M.
Hartley left honme, he called or otherwi se had daily contact with
her every single day woul d have been particularly powerful. (R
1664)

Deni se Groones testified that she is a school teacher in
Jacksonvill e who has been friends with Kenneth Hartl ey since
they were children. (R 1671) She was never contacted by M.
WIllis, despite the fact that she could have testified to the
fact that Ken was a well mannered child who was raised with a
| ot of ethical values, who went to church, and was who active in
the community. (R 1671) She testified that he attended church
and pl ayed sports. 1d. She had not known himto get in
trouble. Id. Ms. Goonmes certainly would have testified had she
been contacted. (R 1679)

Tanya Hawk testified at the evidentiary hearing that she

knew Kenneth Hartley in elenentary school and grew up with him

18



(R 1681) She would have testified that she has known Kenneth
since she was a little girl and has “loved hinf fromthe third

“

grade on. 1d. Her know edge of Ken was “all good points.” (R
1683) She has had a crush on himsince the third grade and he
has al ways hel ped her out. Wen she needed or wanted sonethi ng
all she had to do was “l ook to Kenneth” and he woul d hel p her
out greatly. M. Hawk al so noted how hel pful Kenneth was to

el derly people and had personally w tnessed his kindnesses when
they were growing up. Id. Wen she needed sonething that “you
needed |ike a man to do,” such as lift something heavy or things
like that, M. Hartley would be the one that would hel p her.

(R 1684) Ms. Hawk testified that she visited M. Hartley in
prison several times and knew about some of his problens with
the | aw.

Al t hough Ms. Hawk told the | awyers she would be willing to
be a character witness for M. Hartley, they did not contact her
or use her. (R 1690)

Dorothy Cherry testified that she knows Kenneth Hartl ey
very well, although she is a bit older than him because he was
a friend of the famly. (R 1701) She was never contacted by
his defense attorney, despite the fact that she coul d have
testified that he has al ways been a great guy to her and she
does not know anything bad about him (R 1703) He has al ways

been wonderful and upright “in her book.” [d. Had she been
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called as a witness she would have testified favorably to this.
(R 1704)

In fact, after M. Hartley got out of prison, he went to
stay at her place to get out of his old neighborhood. (R 1710)
M. Hartley stayed with her for approximtely sixty days but
eventual |y went back to the nei ghborhood where his famly was
and he grew up. (R 1711)

Ms. Cherry denied ever being contacted by Attorney WIlis.
(R 1713)

At the Evidentiary Hearing M. Hartley hinself testified.
(R 1715) M. Hartley testified that his whole famly could
have testified at the Evidentiary Hearing and that they were all
willing to come in and testify as character witnesses and to
show his good side. (R 1716 — 1717) He told M. WIlis the
famly and friends would testify. 1d.

M. Hartley denied that M. WIlis ever used a private
investigator and he certainly never net wwth one. 1d. M.
Hartl ey instructed WIllis to find whatever records he could find
when he was going to school. (R 1717) However, M. WIIis,
did not cone to see M. Hartley very often although M. Hartl ey
did give hima list of possible wtnesses.

When M. Hartley would talk to M. WIllis, M. WIIlis would
say “don’t worry about it we got the case beat.” (R 1718) Wen

M. Hartley arrived in Jacksonville for trial, M. Hartley did
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not feel M. WIlis was ready for trial. 1d. Fromday one, M.
WIllis said he was going to win the case, but M. Hartley did
not even conpletely understand there was a Penalty Phase part to
the case. 1d. Besides the nanes of fam |y nenbers, he gave M.
WIllis other references who could have testified.

M. Hartley confirned that WIllis did not call the
W tnesses that M. Hartley wanted himto call because they
testified at the Evidentiary Hearing but did not testify at the
trial. (R 1722) He told M. WIlis he wanted those w tnesses
called. M. Hartley told himthat he wanted everybody who
testified at the Evidentiary Hearing to testify and even sone
nore who were not discovered because there was no investigator
to look for them although M. Hartley gave WIlis specific
nanmesm i ncl udi ng Franky Daniels, Bruce Capers, Anthony G ant,
Calvin Grant, and Ricky Daniels. M. Hartley further explained
that “just |like everybody that cone through the system” we
(def endants) are ignorant of the system so he didn’t know that
he had to tell the judge about what his | awer hadn’t done or
woul dn’ t do. (R 1723) M. Hartley, sonmewhat grimy and with a
di sturbing ring of truth, nused “when you got an ignorant |awer
and an ignorant client, what you got?” (R 1724)

M. Hartley testified that he was not told about “a penalty
phase” but that he was told that “next he was going to call sone

W t nesses, so | gave himsonme w tnesses’ nanes and he call ed
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that guy Chipper or sonething like that.” (R 1727 — 1728) M.
Hartl ey says he called “Chipperfield and Reverend WIlians and
stuff like that and I was saying what’s going on with the other
wi tnesses, nmy nom ny dad, ny sisters and brothers you know.”
(R 1728)

M. WIIlis never talked to himabout having a penalty part
of the trial if the jury convicted himof first degree nurder.
(R 1728) Thus, when the trial was going and when he got
convicted, M. Hartley was not advi sed about the nature of the
Penalty Phase or how the |life and death decision was to be
rendered or arrived at. 1d. M. WIIlis did not break things
down to where M. Hartley could understand what he was sayi ng.
(R 1729)

M. Hartley further expressed his opinion that he was bei ng
tried because the prosecution did not feel he had done enough
time on the mansl aughter case and that he was being asked to pay
a debt to society that could never be paid. (R 1730) M.
Hartl ey denied that M. WIlis ever explained that the nmaxi mum
penalty for first degree nurder was death. 1d. M. WIlis
sinply did not tell himanything except that he was going to win
the case. (R 1731)

M. WIlis stated that M. Hartley had been set up and that
WIllis had witnesses, but he didn't call them 1d. WIIlis did

provide himw th depositions that he took of w tnesses but
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WIllis did not sit dowm and talk to himabout the trial or
selecting a jury before the trial began. 1d. Regarding the issue
of life inprisonnment or death, M. WIIlis did not tal k about
that with M. Hartley. (R 1732)

Finally, Attorney WIllis testified that he represented M.
Hartley at the trial. (R 1751) M. WIIlis could not recall
speaking with the defendant regarding the bifurcated nature of
the capital proceeding or a specific defense strategy with
relation to the penalty phrase. (R 1751-1752) Nonet hel ess, M.
WIllis said he is sure they went over what they m ght do and who
they mght call. (R 1752) WIlis denied being given any nanes,
al t hough he was aware of M. Jefferson, the football player. (R
1752) M. WIlis was al so aware of Cheryl Daniels. Id.

M. WIlis testified that Cheryl Daniels acted as the
contact person with the famly. 1d. However, he had no
recol | ecti on about tal king with her about being a witness. (R
1753)

M. WIlis said he had no recollection of the defendant
asking himto call any specific person as a witness. (R 1754)
He renenbered the nane of Coach Stevens but did not recall
Tiffany Goones, or Tanya Hawk. [d. M. WIllis did not recall
Dorothy Cherry or Reverend Phoenix or Reverend Watson. (R 1754
— 1755) He did recall that they called a Reverend as a w tness.

(R 1755) M. WIllis testified that he was interested in famly
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first and forenost, teachers and preachers. (R 1755) He deni ed
any know edge of Calvin Grant. Id.

Reverend Coley WIllianms, who did testify, may or may not
have been provided by the defendant. (R 1755 - 1756) M.
WIllis did remenber that he called two wi tnesses and that one of
them Attorney Chipperfield, came in and testified on technical
matters regarding “life being life.” (R 1756)

M. WIlis denied any nenory of Bruce Capers or Cedric
Cicero. Tellingly, M. WIlis indicates that “we were very
interested in getting witnesses after this verdict cane back,”
whi ch woul d be in the period between the end of the guilt phrase
and the ten days before the penalty phrase was to begin. This,
t hen, according to M. WIlis testinony, was the very brief
time period when he was interested in getting witnesses for the
penalty phrase. (R 1764) WIIlis’' testinony indicates that he
had done no preparation for the penalty-phase prior to | osing
the guilt-phrase. Id.

M. WIlis goes on to explain how di sappoi nted he was to
| ose the guilt-phase. (R 1765) Further, he renenbered, upon
| osing the guilt-phase, being “in areal — 1 don't want to use
the word desperate because that was probably over dramati zing
it, but we were very seriously interested in getting w tnesses
to conme in and testify.” (R 1765) M. WIIlis continued, *

recall that it was getting close and | was faced with a prospect
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of having nothing to put on and | didn’'t —obviously we didn’t
want that. So — and | cannot renenber individual conversations
and all that sort of thing. | have just a general nenory of,
pl ease, let’s find sone witnesses, and our prinmary interests
back then was to get the famly to cone in and that we were
unable to do. Now that’s ny nenory.” (R 1765)

M. WIlis attenpts to explain the absence of any nenoranda
in his file regarding the possible testinony of famly nenbers
by stating that he knew that they woul d provide general
background i nformation. (R 1776) M. WIllis has little or no
menory of specifically talking to anyone in this ten day period
when he was allegedly so urgently seeking witnesses. (R 1767 -
1768)

M. WIlis stated that the purpose of providing M.
Chipperfield s testinmony was to nmake the jury secure that the
person they sentenced to life would actually serve life.

M. WIlis testified that he spoke to the prosecutor
shortly before the hearing and discussed in great detail the
clainms in this case and that Shawn Jefferson was inportant to
the case. (R 1769 - 1770)

The third i ssue upon which M. Hartley was granted an
evidentiary hearing was the issue of whether the counsel was
ineffective for failing to adequately consult or retain a nental

health expert and failing to present nental health mitigation
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during the Penalty Phrase of the trial. See Ake v. Gkl ahoma

us )

As no nental -health expert has been presented to the
Circuit Court and no evidence to support this claimhas been
introduced as of this tinme, M. Hartley cannot pursue this claim
based upon the record as it now stands. However, M. Ml nik
indicated to the court that he intended to call nental-health
witnesses and it is unclear to current counsel why no attorney
has pursued that avenue, fromtrial counsel forward. This is
one of the issues which evidence the failures of counsel to
represent M. Hartley and to investigate and prosecute the case
as post -conviction counsel in Florida are expected to by this
Court. Therefore, in Argument [11, under the precedent of Peede
(and the Order in Happ), M. Hartley prays that this case be
remanded so that a typically full and thorough investigation,
including an investigation into the nmental health mtigation,
can be done.

Finally, at the Evidentiary Hearing testinony was taken
regarding the issue of the newly discovered evidence from M.
Johnson that key prosecution w tnesses were |ying

M. Johnson testified that, while he doesn’t really know
M. Hartley, he knew hi mgenerally and had a nutual friend. (R
2742) M. Johnson knew M. Hartley was in jail in 1993 and 1994

when he was sentenced to deat h. Id. M. Johnson al so knew M.

26



Bronner and M. Brooks, who testified against M. Hartley. 1d.
In fact, Johnson was in a jail cell with them |Id.

Wi | e Johnson, Bronner, and Brooks were incarcerated
t oget her, Bronner and Brooks tal ked about their testinony
against M. Hartley to M. Johnson. (R 2742- 2743) Initially,
M. Johnson noticed that M. Brooks would be called out of his
cell for very long visits every couple of weeks or so and when
he returned he woul d be | oaded down with jail house bounty such
as cigarettes, lighter, candy bars and chewing gum (R 2743 —
2744) He woul d say he was at the State Attorney’s office when he
canme back | oaded down with these goods. (R 2744) He woul d say
that the State Attorney had been rehearsing himto testify and
say that they were feeding himJenkins Barbeque, Red Lobster, or
what ever he wanted and that they would give himcigarettes and
stuff. (R 2744) He would say that although he was signed out
for visitation he was really at the State Attorney’'s office. 1d.

Subsequently, on the day that Brooks was rel eased, Brooks
and Bronner and Johnson all went to court together. Id. (Johnson
refers to Brooks as “Tank” and to Bronner as “Jabbo”, which are
their street nanes.) Wile the three were waiting to go to
Court, Brooks said, about his testinony against M. Hartley at
trial, that “man, | did sone f'd up stuff, it was real f’'d up
what | did.” Id. M. Brooks told Johnson that he lied on “Kip,”

who is M. Hartley. 1d. Then, Johnson continued, Johnson said he

27



didn’t like “Duck” and he didn’'t know “Fish,” but he said he
lied on “Kip.” (R 2745) He said he lied on “Ki p” because “Kip”
had it hard and he said he lied on him Id.

Johnson testified that Brooks said that the State told him
exactly what to testify to against M. Hartley. [|d. Johnson
testified that Eric Brooks told himthat Brooks intentionally
lied in Court against Hartley to help the State win a conviction
of murder. (R 2746)

Ronal d Bronner, M. Bronner, another state witness, told
M . Johnson that the prosecutor asked himif he knew “Ki p” and
“Duck,” and M. Bronner replied that he did. (R 2747) The
prosecutor then told M. Bronner that he was going to put M.
Bronner in the cell with Kip and Duck so that he could get them
to tell himwhat they did and what they knew about the nurder.

I d. Bronner told the prosecutor that they had told himthat they
di dn’t know not hi ng about the murder, so the prosecutor told
Bronner if he would play ball he could get free and that a
prosecutor was going to tell Bronner what to say that M.
Hartley and M. Ferrell allegedly said. (R 2747 — 2748) M.
Bronner told Johnson that he agreed to do it and the prosecutor
asked himto recruit sone nore guys and that’s when he recruited
Eri ¢ Brooks and “Skag” and sone nore guys. (R 2748) Ronal d
Bronner frankly admtted to M. Johnson that he, Bronner, went

to Court and lied against M. Hartley. (R 2748)

28



M. Johnson further testified that he was bei ng harassed by
State Attorney Bateh, the prosecutor on M. Hartley's case. (R
2749) M. Johnson testified that M. Bateh approached hi mand
asked if he was Ji my Johnson, to which M. Johnson said “no,”
because his nanme is Janes Johnson.

Subsequently, M. Bateh properly addressed M. Johnson and
said that the wanted to talk to M. Johnson about M. Hartley.
Id. At that tine M. Bateh declined to identify hinself to M.
Johnson. (R 2749)

M. Johnson’s | awer told himthat M. Bateh wanted to get
a statement fromhimregarding M. Hartley, but M. Johnson, who
had a case pending, did not want to talk to the State at that
time. 1d. Nevertheless, M. Bateh kept approachi ng hi mand
trying to talk to him (R 2750) Eventually, M. Bateh even
attenpted to subpoena him 1d. A deposition or a sworn statenent
had been arranged and M. Johnson was threatened by the state
with jail if he didn't attend. (R 2750 - 2751)

Utimately, M. Johnson testified that, when he went
outside to wait for his ride, the detective cane out and
arrested himon an outstandi ng warrant from Georgia. (R 2751)
M. Johnson testified that he was handcuffed extrenely tightly,
so that his wist still hurt fromthe handcuffing nonths |ater.
Id. After they handcuffed him they took himto the State

Attorney’ s office. Id.
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M. Bateh said that CGeorgia had declined to extradite him
on the warrant, but M. Bateh went ahead and call ed the Georgia
authorities and asked themto conme get him 1d. This was done
because M. Johnson said that he was not going to honor the
subpoena in the Hartley matter. (R 2752) Then, although they
took M. Johnson to jail, the CGeorgia authorities never did cone
to get him and they finally et himgo. (R 2753)

M. Johnson specifically felt harassed by M. Bateh when
M. Bateh told himthat Johnson did not want Bateh “for an
eneny.” (R 2754) M. Johnson interpreted that to nean that M.
Bat eh woul d do the same thing to himthat he did to M. Hartley,
which is to “frane him” (R 2754) Also, M. Bateh brought up
Johnson’s son, who was only 11 years old, and Johnson took that
inquiry as a threat against his famly. (R 2754)

M. Johnson testified that he feared retribution fromthe
state on his pending case for trafficking in cocaine. M.
Johnson testified that he was afraid that M. Bateh would
manuf act ure sone evi dence or witnesses in the sane way that he
did to convict M. Hartley. (R 2782 - 2783)

Finally, Attorney WIllis testified generally as to his
experience and professional background. (R 1890) WIlis
testified that he was retained to defend M. Hartley. (R 1891)
Wl lis explained that Ronald Wight had advi sed that soneone had

confessed to himand sent hima letter which corroborated that
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confession to the crine with which M. Hartley has been charged.
(R 1894) WIlis explained that M. Bateh objected to this

evi dence, arguing that people often brag about nurder in jail
for status purposes and that M. Bateh cited a psychiatric study
in the support of that argunent. (R 1894 - 1895)

M. WIlis agreed that the longer M. Hartley was in jail
t he stronger agai nst himgot because the State recruited severa
jail house informants or snitches as witnesses and WIllis
recalled that M. Bateh commented that the case got stronger
after M. Hartley went to jail. (R 1897) Hartley told WIlis
he didn’t hang around the wi tnesses, the victim or the other
defendants. (R 1896) They couldn’t have known anyt hi ng about
him unless they were told. 1d.

M. WIlis also testified that M. Bateh has a reputation
for using jail house witnesses that is very well established in
the jurisdiction. (R 1899) M. WIlis was aware of that fact in
1994 and recalled that M. Bateh made the comment that the case
got much stronger against M. Hartley once M. Hartley went to
jail. 1d. M. Bateh further stated that when M. Hartley was
first arrested that the case was not all that strong, but he
felt it had gotten stronger, and WIllis believed that was due to
a reference made about jail house informants. 1d.

Regardi ng the penalty-phase investigation, M. WIlis

confirmed that that there was no folder or investigation for
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Hartl ey’s school records in his files. (R 1900) WIlis
testified that prior to the guilt-phase they had di scussed the
penal ty phase generally. 1d. However, he could not state the
specifics of any such discussion. 1d. WIlis then stated that
his view was that the primary defense for M. Hartley was in the
gui |l t-phase and that M. WIllis felt strongly that there was a
hi gh probability that he was going to get the death penalty in
the guilty-phase. 1d. Therefore, WIIlis explained that his
primary focus was on the guilt/innocence phase. (R 1900 -
1901)

WIllis stated that once the guilty verdict cane in that the
def ense had a week and a half or two weeks in which time M.
WIllis “made an effort to gather witnesses” to put on as part of
the penalty phase. WIlis explained, “I don’t know if you
characterize that as an investigation or not, but that effort to
get witnesses, | think |I have discussed with you before, was
| argely unsuccessful. | was not able to get the w tnesses |
woul d have |iked to have had.” (R 1901)

M. WIlis could not specify what, if any, penalty-phrase
preparation he did prior to the verdict being rendered, but he
did say that, after the verdict was rendered, there was a
hei ght ened degree of activity. WIllis also affirnmed that he had
no folder in his file that specifically separated out or had

anything to do with penalty phase witnesses. 1d. WIllis
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contended that there were notes in his file of outlines of
argunents and things like that. Id. (M. WIlis" file was

i ntroduced into evidence as defendant’s Exhibit 1 and is,
Appel | ant suggests, supportive of M. Hartley’'s contention that
the file contains virtually no penalty-phase work. WIIlis also
confirnmed that the file contained several nenos of persons who
were inmates who clainmed to have overhead the State’s w tnesses
schemng to get their testinony coordi nated and straight, but
WIllis did not recall the information in the file that Oficer
Fl oyd had overhead the wi tnesses schenmng to get the testinony
straight.)

M. WIIlis acknow edged that he did not use the perjury
conviction of witness Sidney Jones or the Jones’ convictions for
ot her crinmes that could have been used to i npeach M. Jones, and
WIllis testified that he apparently did not realize that M.
Jones had four others besides the two convictions that he did
use. WIlis confirmed that, had he known about those other
crimes, he certainly woul d have used themto inpeach M. Jones.
(R 1904) (M. Jones testified briefly and adnmtted to these
crinmes, including perjury. R 1983 - 1984)

M. WIlis recalled that he knew Cheryl Daniels before the
Hartley trial and had represented her before. (R 1905) He
stated that Ms. Daniels operated as a liaison with the famly.

(R 1905 — 1906) M. WIlis did not have a nenory of talking to
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M. Hartley' s nother specifically, although he did renenber
havi ng a tel ephone conversation with M. Hartley' s brother,
Shawn Jefferson, one tine. (R 1907)

M. WIlis seened to testify that he recall ed the brother
not wanting to be associated with M. Hartley. (R 1907) WIllis
cited an article in the paper that he believes supported this.

I d. However, the article associating Shawn Jefferson with M.
Hartl ey appeared when M. Jefferson was playing for the Super
Bow and that woul d have been after the trial was concl uded.
(R 1908) Utimately, WIllis sinply said, “I thought |
remenbered sonet hing,” but concluded that he may have been
wong. (R 1908) The article was admtted as Defense Exhibit 2
and was part of M. WIllis file. Id.

M. WIlis confirns that M. Jefferson paid his fees and
costs. (R 1912) M. WIlis testified that he believed from sone
source that M. Jefferson was unavailable to himas a w tness or
he woul d have called him (R 1913)

M. WIlis did not recall any conversation with M.
Jefferson specifically about testifying or about being a
W t ness, however. (R 1915) M. WIlis testified that he
believes M. Jefferson said he I oves his brother very nuch but
M. Jefferson had a good thing going in the NFL and he coul dn’t
afford to be associated or involved with M. Hartley. (R 1915)

M. WIlis finally stated that just too nuch tinme has gone by



for himto renenber exactly what was said. Id. M. WIlis
concl uded that Jefferson didn't want to have anything to do with
the case “in a general sense.” (R 1916) WIIlis enphasized,
however, that he could not tie M. Jefferson’s statenent to
i nvol venent in the penalty-phase. (R 1916)

M. WIlis testified that Cheryl Daniels had told himthat
no one wanted to testify. (R 1927 — 1928) WIlis clained that
she said that the famly was not willing to support him any

further after the verdict came in. 1d.

2. The Circuit Court’'s O der

On June 10, 2004, the Crcuit Court entered an “Order
Denyi ng Defendant’s Amended Motion for Post-Conviction Relief”
(R 1494 - 1852) and an “Anended Order Denyi ng Defendant’s
Amended Motion for Post-Conviction Relief.” (R 1853 — 2200)
These Orders deal with the ineffective assistance of counsel
claims, the clainms sunmarily denied, the claimfiled pursuant to

Ring v. Arizona, and the newy discovered evidence claim

guestioning the credibility of the state’s witnesses. (R 1494
— 2212)

In denying ClaimOne, regarding the one year tine
limtation for filing a notion under Rule 3.851, the lower court

correctly cited Florida Suprene Court precedent. (R 1496 -
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1497) The Defendant does not appeal the denial of this claim
1d.

I n denying CaimTwo, regarding the constitutionality of
the HAC aggravating factor as it was not proved beyond a
reasonabl e doubt, the Court found the Claimto be procedurally
barred. (R 1497) Further, the Court cited the Florida Suprene
Court’s finding on appeal that there was not sufficient evidence
to support HAC was harnl ess beyond a reasonabl e doubt. 1d.
Because HAC is inapplicable, the court’s ruling on this Caimis
not being appealed. Id.

I n denying ClaimThree, that the HAC i nstruction was
unconstitutional, the |ower court found this claimprocedurally
barred. (R 1497) It is not being appeal ed.

Regarding C ai mFour, the court found this claim
insufficiently pled. It is not being appeal ed.

I n denying ClaimFive, regarding the newy discovered
evi dence that Sidney Jones had a “testifying relationship” wth
the state prior to his trial on other charges, the | ower court
denied this C aimbased on insufficiency of pleading and noted
t hat Def endant has an ongoing investigation but, due to the fact
that counsel has not fully investigated this and other clains,

as of yet has not presented evidence in support of the C aim

Therefore the Order is not being appealed at this tine.

36



I n denying ClaimSix, the Defendant does not appeal the
Court’s denial of this Caimregarding the funding of the CCRC
or the Denial of his Access to Public Records.

On denying C aim Seven, regarding the sufficiency of jury
instructions of CCP and pecuniary gain and the proportionality
of the death sentence, the Defendant does not appeal the court’s
deni al based upon the procedural bar, the |aw of the case
doctrine, and the Florida Suprene Court’s statenment that it
reviews all death sentences for proportionality purposes.
However, the Defendant explicitly reserves the right to further
raise a claimof newy discovered evidence of the absence of
relative cul pability between co-defendants based upon the
information and belief that M. Ferrell may receive a life
sentence or had his sentence vacated

Regardi ng C ai m Ei ght, regardi ng prosecutorial m sconduct
in jury argunent, the Appellant does not appeal the court’s
finding of a procedural bar.

Regarding ClaimNine, regarding the jury interview,
Appel | ant does not appeal the court’s Order finding a procedura
bar and finding that there has been no evidentiary presentation
that would provide himwith relief.

Regarding ClaimTen, regarding the jury instructions, the

Appel | ant does not appeal the court’s finding of procedural bar.
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I n denying Cl aim El even, regarding the ineffective
assi stance of counsel for failing to present penalty phase
W t nesses, the court found that the Defendant has not proven his
claimafter the Evidentiary Hearing. Appellant clains that this
is error and that the case should be reversed and remanded for a
new trial on this issue. The court has ignored the greater
wei ght of the evidence in accessing M. Jefferson availability
and M. WIlis testinony.

In denying O aimTwelve, regarding the adm ssion into
evi dence of an alleged jail house statenent to his cellmte, the
court ruled that the claimis conclusory and not supported by
adequat e argunent. The Appell ant does not appeal this Caim

In denying CaimThirteen, regarding the constitutionally
of Florida Capital Punishnment sentencing schene, the | ower court
denies the claimas procedurally barred. The Appell ant does not

appeal this ruling on the ground that Ring v. Arizona has been

held not to be retroactive, although Appell ant does note that
the U S. Supreme Court has not ruled yet on the applicability of
R ng to the Florida Statute.

I n denying CaimFourteen, regarding the reliability of the
transcript, the court found this Caimprocedurally barred.

Appel | ant does not appeal this hol ding.
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In denying ClaimFifteen, regarding the introduction of
gruesone and shocki ng phot ographs, the court holds that this
Claimis procedurally barred. Appellant does not appeal.

I n denying C aimSixteen, regarding ineffective assistance
for failing to question potential jurors and for various juror
rel ated i ssues, the court holds that this C ai mwas not
adequately pled. Appellant does not appeal this holding.

I n denying C aimSeventeen, regarding jury instructions on
expert w tnesses, the court holds the Caimis procedurally
barred. Appellant does not appeal this issue.

I n denyi ng Cl ai mEi ghteen, regarding the court’s refusal to
find and weight mtigating evidence, the court held that the
Claimis procedurally barred. The Appellant does not appeal
this finding.

I n denying Cl ai m Nl neteen, regarding the introduction of
non-statutory aggravating factors, the court finds that the
Claimis insufficiently pled and procedurally barred. The
Appel | ant does not appeal this hol ding.

I n denying C aim Twenty, regarding the advisory nature of
the jury recomendati on dimnishing the jury sense of
responsibility, the court finds the C aimprocedurally barred.
Appel | ant does not appeal this Caim

In denying Claim Twenty-One, regarding the ineffective

assi stance of counsel for failing to present avail able
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mtigation during the penalty phase, the court found that that
t he nunerous w tnesses presented were either unwilling or unable
to testify during the penalty phase of the trail and therefore
denied the Caim Appellant appeals this ruling.

I n denying CaimTwenty-Two, regarding the ineffective
assi stance of counsel to present a nental health expert or
failing to present evidence of Defendant’s brain damage during
the penalty phase, the court held that the evidence failed to

establish that either prong of Strickland was viol at ed.

Appel | ant does not appeal this holding. However, Appellant does
contend that post-conviction counsel should have retained an
expert to consider the nental health mitigation and raises this
as Argunent 111 in this appeal as a general due process
vi ol ati on.

In denying ClaimTwenty-three, regarding the jury
i nstruction on aggravating circunstances, the court held that
the standard jury instructi ons were used and further that the
Claimis procedurally barred. Appellant does not appeal this
hol di ng. However, Appellant notes that the United States
Suprenme Court has not ruled on the applicable of Ring to Florida
nor on the continuing viability of Florida s position as the
only state that permts non-unani nous determ nati ons of

aggravating factors or of recommendati ons of death.
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I n denying Claim Twenty-four, regarding the prosecutorial
m sconduct during trial by inproperly arguing character and
victiminpact information, the court held that this daimis
procedurally barred. Appellant does not appeal that hol ding.

I n denying CaimTwenty-five, regarding the burden shifting
of the hearing instructions, the court rules this is
procedurally barred and t hat the constitutional argunent is
wi thout nmerit. Appellant does not appeal this holding.

I n denying C aimTwenty-six, regarding the prosecutori al
m sconduct in the jury argunent, the court held that this daim
is procedurally barred. Appellant does not appeal this Caim

I n denyi ng Cl aim Twenty-seven, regarding the adequacy of
the jury instructions on the requirenent that its recomendation
could only be rendered by a majority, the lower court finds this
Cl ai m procedural ly barred noting that the standard penalty phase
instructions were utilized. Appellant does not appeal this
hol di ng.

I n denying Claim Twenty-eight, regarding the State’s
argunment of |ack of renorse, the court finds that this claim
shoul d be raised on direct appeal and is procedurally barred.
The Appel | ant does not appeal this hol ding.

I n denying Cl ai m Twenty-ni ne, regarding a Brady violation,
the court finds that the allegation is conclusory and the

evi dence does not support the Claim However, to the extent
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that the presentation of nisleading evidence constitutes a
Gglio violation, a derivative of a Brady violation, evidence
was presented that the prosecutor intentionally presented false
testinmony to secure the conviction of M. Hartley and the | ower
court has failed to address this evidence and M. Hartley
explicitly raises this issue on appeal .

In denying Claim Thirty, regarding the constitutionality of
executing individuals for crinmes conmtted under the age of 18
the lower court held that Atkins is inapplicable to M. Hartl ey,
and Appel | ant does not appeal this finding.

Regarding the Ring Claim the lower court, citing Florida
Suprenme Court precedent, finds Ring inapplicable to the Florida
Statute. Appellant does not appeal this holding. On the Anended
Cl ai mregardi ng the appoi ntnent of a psychol ogi st the Court
rul es that the Defendant was not entitled to the appointnment of
a mental health expert. As the record now stands, Appell ant
does not appeal .

Regardi ng the supplenent to the 3.850 Mtion, regarding the
i neffective assistance of counsel for failing to investigate
potential alibi wtnesses, the court denies this claimbased
upon the evidence presented, or not presented. Appellant does
not contest this holding based upon the record as it now stands;
however, in Argunment 1I1 he maintains that post-conviction

counsel failed to adequately investigate the case and
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specifically to |l ocate witnesses for this Claim To that extent
he does not appeal the court’s holding as to this precise
all eged mtigation.

Regarding the O aimthat Counsel was ineffective in the
Penalty Phase for failing to present mtigation evidence that
t he Defendant prevented an inmate of the Duval County Jail from
hangi ng hinself and perforned CPR on this person while awaiting
trial, the Court finds that the Appellant has not satisfied

ei ther prong of Strickland. Appellant appeals this hol ding.

Regardi ng the third supplenmental C aimthat post-conviction
counsel has failed to secure public records, the court denies
this O ai mbased upon precedent that there is no constitutiona
right to effective counsel in post-conviction. Appellant agrees
that the courts thus far have declined to extend the
constitutional right to effective assistance of counsel to
counsel in post-conviction, but appeals the court’s holding to
t he extent that Appellant maintains this case should be renmanded
for further post-conviction proceedings pursuant to the general

due process provisions of Peede
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REQUEST FOR ORAL ARGUMENT

Appel I ant respectfully requests that he be granted oral
argunent on his clains. He is unconstitutionally incarcerated
under a sentence of death, and his convictions are tainted wth
constitutional infirmty. Thus, this Court should hear
Appel lant’s contentions fully argued pursuant to the practice

and rules of this Court.

REFERENCE KEY

“R -- Record in post-conviction;

“T - - Transcript of Trial

“EX’ - - Post - convi ction evidentiary hearing exhibit;
“pPr - - page; and

“pp” - - pages.

Ot her citations will be identified to the extent necessary

for clarification.



SUMVARY OF ARGUMENTS

|. The lower court erred in denying appellant relief on his
claimthat trial counsel provided prejudicially ineffective
assi stance of counsel in the penalty phase of his trial.

1. The trial court erred in denying appellant’s clai mthat
new y di scovered evidence establishes that the state presented
fal se testinony in violation of Brady v. Maryland and G glio v.
U.S. and violated appellant’s rights under the Sixth, the

Ei ghth, and the Fourteenth anmendnents.

I11. Appellant’s constitutional rights to due process and his
right to a full and fair hearing were violated by his counsel’s
failure to fully investigate his clains and the | ower court’s
failure to address his concerns about counsel’s preparation and
i nvestigation.
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ARGUMENT |

The Lower Court Erred In Denying Appell ant
Relief On Hs CaimThat Trial Counsel Provided
Prejudicially Ineffective Assistance of Counsel
In the Penalty Phase of H's Trial

1. St andard of Revi ew

Because an evidentiary hearing was held on Appellant’s
claim that trial counsel at +the second penalty phase was
ineffective, this Court nust defer to the hearing court’s
factual findings to the extent that they are supported by
conpetent, substantial evidence but review de novo the hearing

court’s application of the law to those facts. St ephens .

State, 748 So. 2d 1028, 1031-32 (Fla. 1999); Philnmore v. State,

No. SC04-1036, pp. 7-8 (Fla. 2006). In sum this Court conducts
an independent de novo review of the trial court’s Ilega
conclusions, while giving deference to the trial court’s factua

findings. State v. Reichmann, 777 So. 2d 342, 350 (Fla. 2000);

Cherry v. State, 781 So. 2d 1040 (Fla. 2000); and Cave v. State,

899 So. 2d 1042, 1052 (Fla. 2005)

2. The Strickl and Standard

To obtain relief on his claim that penalty phase trial
counsel provi ded i neffective assi st ance, Appel | ant nmust
establish that deficient performance of counsel and the

prejudice he suffered as a result of that deficient performance.
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Strickland v. Washington, 466 U S. 668 (1984); Rutherford v.

State, 727 So. 2d 216, 218 (Fla. 1998).

To establish deficient performance, Appellant mnust show
that counsel’s conduct was outside the broad range of conpetent
performance required wunder prevailing professional standards.

Strickland, 466 U S. at 688. Secondly, Appellant nust show that

this deficient performance prejudiced him by so effecting the
fairness and reliability of the proceedings that confidence in
the reliability of the outcome is underm ned. Id. At 694;

Rut herford, at 727 So. 2d at 220; Gore v. State, 846 So. 2d

461, 467 (Fla. 2003). Further, Appellant nust satisfy the

evidentiary requirenments of both “prongs” of Strickland to

prevail, and, if a court holds that the Defendant has failed to
nmeet his burden in his showi ng regarding either prong, the court
does not need to nmake a determ nation on the nerits of his case

as to the remaining prong. WAt erhouse v. State, 792 So. 2d

1176, 1182 (Fla. 2001).

Finally, Strickland enphasized that the exacting nature of

Appel l ant’ s burden requires the Court to be “highly deferential”
when assessing the quality of trial counsel’s perfornmance.

Strickland, 466 U. S. at 689. Thus, Strickland counsels the court

to bewar e “t he di storting effects of hi ndsi ght,” to
“reconstruct” the circunstances of counsel’s chall enged conduct,

“and consider” counsel’s perspective at the tinme. |d. Because
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of the difficulty “inherent in making the evaluation,” the court
must “indulge a strong presunption” that counsel’s perfornmance

is constitutionally adequate. 1d.; Philnore v. State, supra.

In assessing the second prong, or “the prejudice prong,

both Strickland and this Court’s repeated application of the

Strickland standard enphasize the inportance of determ ning

whet her or not there was a genuine adversarial testing of the

issue to be resolved. Strickland, 466 U S. at 695. Thus,

Appel | ant suggests that, in the instant case, the determ native
touchtone is, whether there was, in fact, a genuine adversari al
testing of the question of whether the appropriate penalty to be

inposed in this case is Death? See, Harvey v. State, No. SG

75075, P. 26-27, revised opinion (Fla. 2006) (Judge Anstead

di ssenting)

3. | nef fecti ve Assi stance O Counsel In The | nstant Case

The lower court failed to consider the un-rebutted fact
that Attorney WIlis did not investigate, prepare, or take any
substantial steps to present a penalty phase in M. Hartley's
case. M. WIlis’ own testinony was that he rested his entire
hopes for prevailing on winning a not guilty verdict and then
when the guilty verdict canme back he was surprised and

unprepared to make a case for life.
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At the Evidentiary Hearing, Attorney WIllis testified that
he represented M. Hartley at the trial. (R 1751) M. Wllis
could not recall speaking with the defendant regarding the
bi furcated nature of the capital proceeding or the specific
defense strategy with relation to the penalty-phase. (R 1751-
1752) However, M. WIIlis said he is sure they went over what
they mght do and who they mght call. (R 1752) WIlis denied
bei ng given any nanes, although he was aware of M. Jefferson,
the football player. (R 1752) M. WIllis was also aware of
Cheryl Daniels. 1d.

M. WIlis testified that Cheryl Daniels acted as the
contact person wth the famly. Id. However, he has no
recol l ection about talking with her about being a witness. (R
1753)

M. WIlis said he had no recollection of the defendant
asking himto call any specific person as a witness. (R 1754)
He renenbered the name of Coach Stevens and did not recall
Tiffany Groomes, or Tanya Hawk. ld. M. WIlis did not recall
Dorothy Cherry or Reverend Phoenix or Reverend Watson. (R 1754
— 1755) He did recall that they called a Reverend as a w tness.
(R 1755) M. WIlis testified that he was interested in famly
first and forenost, teachers and preachers. (R 1755) He denied

any know edge of Calvin Grant. Id.
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Reverend Coley WIllianms, who did testify, may or nay not
have been provided by the defendant. (R 1755 - 1756) M.
WIllis did renmenber that he called two witnesses and that one of
them Al Chipperfield cane in and testified on technical matters
regarding “life being life.” (R 1756)

M. WIIlis denied any nenory of Bruce Capers or Cedric
Ci cero. Tellingly, M. WIlis indicates that “we were very
interested in getting w tnesses after this verdict cane back,”
which would be in the period between the end of the guilt-phase
and the ten days before the penalty-phase was to begin. Thi s
t hen, according to M. WIIlis’ testinony was a very brief tine
period when he was interested in getting wtnesses for the
penal ty-phase. (R 1764) This would indicate that he had done
no preparation for the penalty phrase prior to losing the guilt-
phase.

M. WIIlis goes on to explain how disappointed he was in
| osing the guilt-phase. (R 1765) Further, he renenbered that
upon losing the guilt phase he renmenbers being “in a real - |
don’t want to use the word desperate because that was probably
over dramatizing it, but we were very seriously interested in
getting witnesses to cone in an testify.” (R 1765 M. WIllis
continues that, “lI recall that it was getting close and | was
faced with a prospect of having nothing to put on and |I didn't -

obviously we didn't want that. So - and | cannot renenber
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i ndi vi dual conversations and all that sort of thing. | have
just a general nenory of, please, let’s find sonme w tnesses, and
our primary interests back then was to get the famly to cone in
and that we were unable to do. Now that’s ny nmenory.” (R 1765)

Apparently, M. WIllis then attenpts to explain the absence
of any nenoranda in his file regarding the testinony of any
famly nenbers would be because he knew that they would provide
general background i nfornmation. (R 1776) However, basically
M. WIlis has no nenory of specifically talking to anyone in
this ten day period when he is now so urgently seeking
W t nesses, having lost the guilt phase. (R 1767 — 1768) If he
talked to Cheryl Daniels, they didn’'t discuss the penalty-phase.
He reassured her, perhaps and didn't talk to her again.

M. WIlis does state that the purpose of providing M.
Chipperfield s testinony was to make the jury secure that the
person they sentenced to Ilife wll actually serve Ilife.
Chi ppenfield’ s testinony was not mtigation, and not about M.
Hartl ey specifically.

M. WIlis also testifies that he spoke to the prosecutor
shortly before the hearing and discussed in great detail about
the clainms in this case and about Shawn Jefferson being
inportant to the case. (R 1769 - 1770) However, there is no
record of him speaking to M. Jefferson, or to anyone in the

famly. According to his testinony, he thought he’d win the
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gui lty-phase and also thought that the guilt-phase was his
def ense agai nst death. He didn't prepare a penal ty-phase.

M. Hartley s testinony is that WIllis hardly talked to him
at all and never talked to him about any substantive events.
This testinony is corroborated by that of alnost all of the many
wi tnesses who testified at the Evidentiary Hearing. M.
Jefferson testified that WIlis was only interested in the noney
when WIllis talked to him There is no evidence that WIlis
even hired an investigator for the case.

The file, which is in evidence, is conpletely bare of
Penalty Phase work, and M. WIIlis" testinony does not provide
any indication that non-nenorialized work was done. Wllis
admts that, while he may have thought a little about the
Penalty Phase prior to the verdict, he renenbers no work that he
did before that tine.

Subsequently, after the verdict, WIIlis’ testinony, as the
court sonehow finds credible in its Oder, is that Cheryl
Daniels told him that, in essence, everyone w ped their hands of
Kenneth Hartley when the verdict cane in. As inconsistent as
this is with the testinony of every other wtness, and as
i nconsistent as this is with the actions of the famly during
the trial, M. WIlis allegedly relied on this one phone call,
during which there is no indication he explained what a Penalty

Phase even was to Cheryl Daniels, let alone to anyone else in
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the famly, to explain the famly's lack of participation and to
justify the termnation of his Penalty Phase preparation. That
one phone call with Cheryl Daniels is all there is in the record
to support the factual basis of the Circuit Court’s Oder
denying relief on this Caim

Further, trial counsel offers no explanation for the fact
that he did not seek a nental-health expert’s opinion to
establish statutory mtigation and neither trial counsel nor
trial counsel’s neager trial file can identify an investigator
Thus, no nmental health testing was done, and no records of any
kind were sought or obtained. Trial counsel offers no
explanation for not even looking into M. Hartley's past as if,
at 24, he had had no life. Had trial counsel done even a snul
anount of preparation, the readily available wtnesses who
testified at the Evidentiary Hearing would have rewarded him
with a plethora of mtigation. M. Jefferson would have
explained his big brother’s inspiration, MVe. Hawk his
hel pful ness, his sister his kindness to the elderly. Jean
Dani el s could have described the polite son who would call her
or check on her every day even after the neighborhood streets
had tried to swallow him The available mtigation was
mani f est .

M. WIIlis, with a nodest anount of [|abor, could have

presented evidence that M. Hartley and M. Jefferson, then a
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standout NFL player, were very close growi ng up, often playing
sports together, going to church, and singing in the choir. M.
Jefferson could have testified that M. Hartley was a caring
person who was always willing eager to join in the choir despite
the fact that his singing provided a certain anmount of levity
due to the fact that he did not exactly have a golden voice.
This is the sort of testinony which humani zes a defendant in the
eyes of a jury. Further, M. Jefferson could have testified
that M. Hartley got himinto sports and is the very person who
M. Jefferson credits with encouraging him to reach his full
potential. M. Jefferson testified that M. Hartley planted the
seed in his heart which permtted to last in the NFL for so
long. This is powerful mtigation and M. Jefferson should have
been allowed to tell the jury that he hears M. Hartley’ s voice
telling himto push on and to try harder, which he then does.
Clearly, M. Hartley believed in, loved, and nourished his
brother’s precious talents.

The jury should have been told about M. Hartley and M.
Jefferson playing together on Boy's Club basketball and football
ganes and about the two of them playing high school basketball
t oget her. Attorney WIIlis could have obtained M. Hartley' s
school records and presented the jury with the docunentation of

alife.



Seeing M. Hartley’'s nother in attendance, the jury could
have been told that M. Jefferson was worried about her health
and the toll the trial was taking on her and that M. Hartley
did not want her to conme because of his love and worry for her.
She cane anyway. It is not credible that she would not want to
testify for her son's life.

M. Jefferson’s portrayal of his nother’s insistence on
attending the trial despite the problens and the anguish that
she was obviously going through is also conpletely inconsistent
with a woman who woul d wash her hands of her son upon the return
of aguilty verdict, as M. WIIlis would have us believe.

The jury should have also heard that M. Hartley' s foot bal
coach, Freddy Stevens, had both M. Jefferson and M. Hartley on
his team in high school and found M. Hartley always well
mannered and inseparable from his brother. M. Hartley was
al ways cooperative and the coach has nothing negative to say
about his experience coaching of M. Hartley.

Cheryl Daniels could have testified that she grew up with
M. Hartley and would have told the jury how | oving her brother
was and how he lightened the famly atnosphere with his jokes.
He was a very, very good brother, as she would gladly have told
the jury. Especially inpressive is Ms. Daniels’ testinony about
M. Hartley’s ability to relate to the elderly. M. Hartley did

not like to hear people nmake fun of the elderly, and would ask
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them not to do so. M. Hartley is a caring person and he
di spl ayed, in M. Dani el s’ experi ence, t hat caring and
conpassi on for the vul nerable.

A jury, weighing the good and bad in a person’s life, would
surely have been noved by her description of M. Hartley as a
very caring and very sweet person who “loved everyone.” The
gregariousness of her exaggeration belies the genui neness of her
affection. M. Daniels could have helped the jury to understand
the kind, caring, funny, l|oving, sweet, characteristics of M.
Hartley’'s personality which she had the opportunity to wtness
first hand during their many years living together under the
sanme roof in the sanme famly.

Ms. Daniels, like her brother, could have also led M.
WIllis to nunerous other wtnesses and testified that she
provided him with a list of names of other people he could
contact. Further, she corroborated M. Jefferson’s testinony
about going to church with M. Hartley and doing comunity
activities with him She testified that she called M. WIlis
the day after the guilty verdict cane in and he told her to calm
down that he was going to appeal it. He did not discuss the
penalty phase and she never heard from him again. Ms. Daniels
has affirnmed that both she and Shawn would have been proud to
testify for her brother and she explicitly denied the

prosecutor’s cynical suggestion that M. Jefferson would have
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been “better off” in California than in testifying for his
brother’s life.

Jean Daniels, M. Hartley’'s nother, testified that M.
WIllis called her one tine, and then never called her again.
She apparently testified at a bond hearing when M. Hartley
first was arrested, but M. WIlis never called her to testify
in the penalty-phase nor did he explain to her that there would
be a Penalty Phase.

Ms. Daniels would have testified about how Kenneth Hartl ey
was raised up in the church, how she had a curfew for him at
night and that he was a good boy. She could have testified
about the rough nei ghborhood they lived in and the problens of a
young man grow ng up there.

Ms. Daniels could have also testified that M. Harley sang
in church and was an Usher in the Evergreen Baptist Church. 1d.
She told about his kindness to elderly people and his eagerness
to help them out anyway he could. M. Hartley “loved old
people.”

Finally, Ms. Daniels explained again that M. Jefferson
was concerned about her health and her ability to handle the
terrible stress when he urged her not to attend the trial. Her
son was sinply worried about her.

Ms. Daniels never talked to M. WIIlis about what was

going to happen after the verdict or about what she mght be
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able to do to help himavoid the death penalty. If M. WIllis
had spoken to her, she would have testified and told the jury
what a good boy her son was, about the problem of growing up in
t heir nei ghbor hood. Id. Then, even after M. Hartley left
home, he called or otherwise had daily contact with her every
si ngl e day.

Denise G oonmes testified that she is a school teacher in
Jacksonville who has been friends with Kenneth Hartley since
t hey have been chil dren. She was never contacted by M. WIllis
despite the fact that she could have testified to the fact that
Ken was a “mannerable” child who was raised with a lot of
ethical values, who went to church and was active in the
comuni ty. She testified that he attended church and played
sports. She had not known himto get in trouble. Ms. G oones
certainly woul d have testified had she been contacted.

Tanya Hawk testified at the Evidentiary Hearing that she
knew Kenneth Hartley in elenentary school and grew up with him
She has know Kenneth since she was a little girl and has | oved
him ever since. Her know edge of Ken was “all good points.”
She’s had a crush on himsince the third grade and he has al ways
hel ped her out. Wen she needed or wanted sonething all she had
to do was “look to Kenneth” and he would help her out greatly.
Ms. Hawk al so noted how hel pful Kenneth was to elderly people

and had personally w tnessed his kindnesses to others when they
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were growi ng up. Wenever she needed sonething that “you needed
like a man to do,” such as |ift something heavy or things like
that, M. Hartley would be the one who would help her. Ms.
Hawk testified that she visited M. Hartley in prison several
times and had heard about sone other problenms wth the [|aw
Still, the man she knew, the good, helpful friend, is the man
they jury needed to know as wel|.

Al t hough M. Hawk told the |awer she would be willing to
be a character witness for M. Hartley the |awer did not
contact her to testify.

Dorothy Cherry testified that she knows Kenneth Hartley
very well, although she is a bit older than him because he was
a friend of the famly. She was never contacted by his defense
attorney, despite the fact that she could have testified that he
has always been a great guy to her and she does not know
anything bad about him He has always been wonderful and
upright in her book. Had she been called as a wtness she
woul d have testified to these qualities, which the jury never
heard about.

In fact, after he got out of prison, M. Harley went to
stay at her place to get out of his old neighborhood. M.
Hartley stayed wth her for approximately sixty days but
eventually went back to the neighborhood where his famly was

and he grew up. (R 1711) Inportantly, she knew himwell enough
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that, after the manslaughter case, she had no fear of having him
stay with her.

Ms. Cherry denied ever being contacted by Attorney WIIis.
Thus, the jury was denied the opportunity to hear why she
trusted and believed in M. Hartl ey.

At the evidentiary-hearing, M. Hartley hinself testified.
He stated that his whole famly would have testified to show his
good side. Like Ms. Daniels, he told M. WIlis that. It would
seem however, that M. WIIlis thought that death had been
ordai ned when the guilt-phase was | ost.

M. Hartley denied that M. WIIlis ever used a private
investigator and he certainly never net wth one. Tellingly,
M. WIlis couldn’t nanme one. M. Hartley told M. WIlis to
fi nd whatever records he could find when he was going to school .
WIllis had no records. Wien M. Hartley would talk to M.
WIllis, M. WIIlis would say, “don’t worry about it we got the
case beat.” When M. Hartley arrived in Jacksonville for trial,
M. Hartley did not feel M. WIIlis was ready for trial. From
day one M. WIlis said he was going to win the case, and M.
Hartley did not even conpletely understand there was a separate
penal ty-phase part to the case. WIIlis hinself said he had no
W tnesses, and there was no investigator to |ook for w tnesses,

al though M. Hartley gave M. WIIlis specific nanes including
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Franky Daniels, Bruce Capers, Anthony Gant, Calvin Gant, and
Ri cky Dani el s.

M. Hartley further explained that “just |ike everybody
that cone through the system” we are ignorant of the system so
he didn't know that he had to tell the judge about what his
| awyer hadn’t done or wouldn’t do. M. Hartley summed up the
problem “when you got an ignorant |awer and an ignorant
client, what you got?” In this case, an untested, unchall enged,
and unnecessary death sentence.

M. Hartley testified that he was not told about “a penalty
phase” but that he was told that “next he was going to call sone
W tnesses, so | gave him sone wtnesses’ names and he called
that guy Chi pper or sonmething like that.” M. Hartley says he
called “Chipperfield and Reverend WIllianms and stuff |ike that
and | was saying what’'s going on with the other wtnesses, ny
nmom ny dad, ny sisters and brothers you know.” M. WIIlis never
talked to him about having a penalty part of the trial if the
jury convicted him o first degree murder. Thus, when the trial
was going and when he got convicted M. Hartley was never
advi sed about the nature of the Penalty Phase or how the life
and death decision was rendered. M. WIllis sinply did not tell
hi m anything except that he was going to win the case. M.
Wllis stated that M. Hartley had been set up, that WIllis had

w t nesses, but that he didn't call them
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M. WIIlis hinself could not recall speaking with M.
Hartley regarding the  Dbifurcated nature of the capital
proceedi ng or the specific defense strategy with relation to the
penal ty- phase.

M. WIlis explained how di sappointed he was in losing the
guilt phrase. He renenbered, upon losing the guilt-phase, being
“inareal — 1 don’t want to use the word desperate because that
was probably over dramatizing it, but we were very seriously
interested in getting witnesses to cone in an testify.” He
continued, “I recall that it was getting close and | was faced
with a prospect of having nothing to put on and | didn't -
obviously we didn't want that. So - and | cannot renenber
i ndi vi dual conversations and all that sort of thing. | have
just a general nenory of, please, let’s find some w tnesses, and
our primary interests back then was to get the famly to cone in
and that we were unable to do. Now that’s ny nmenory.”

Finally, the attorney's file is bare of the indicia of
penal ty-phase preparation. M. WIllis attenpts to explain the
absence of any nmenoranda in his file regarding what the
testinony of any famly nenbers mght be because he knew they' d
provide general background information. However, he has no
record and no nenory of specifically talking to any of the
famly except Cheryl, who called distraught, in the ten-day

peri od when he was so urgently seeking penalty-phase w tnesses
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In sum the overwhelm ng weight of the evidence is that
trial counsel did not prepare for a Penalty Phase, did not
properly investigate for mtigation to present at a Penalty
Phase, and did not seek or obtain any records that could have
been introduced or have led to mtigation that could have been
presented, and that, had counsel rendered effective performance
to M. Hartley, M. Hartley would have likely received a life

sent ence.

4, Concl usi on and Rel i ef Sought

Based on the foregoing, Appellant respectfully prays that
this Court vacate the death sentence inposed upon him and order
this matter remanded to the Circuit Court for a new Penalty

Phase tri al .
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ARGUMENT | |

THE TRI AL COURT ERRED I N DENYI NG
APPELLANT’ S CLAI M THAT NEWLY DI SCOVERED
EVI DENCE ESTABLI SHES THAT THE STATE
PRESENTED FALSE TESTI MONY | N VI OLATI ON
OF BRADY V. MARYLAND AND G GIO V. U.S.
AND VI OLATED APPELLANT' S RI GHTS UNDER
THE FIFTH, SI XTH, THE ElI GHTH, AND THE
FOURTEENTH AMENDMENTS

1. The Standard of Revi ew

This court reviews |egal questions de novo as per Stephens
v. State, 748 So. 2d 1028, 1032 (Fla. 2000). Reference is given
to the circuit court’s findings of fact if they are supported by

conpetent, substantial evidence. Mel endez v. State, 718 So. 2d

746, 747 (Fla. 1998).

2. The G glio Standard

To prove a Gglio violation, Appellant nust establish that
the State knowingly put on false testinony that M. Hartley nade
mat eri al incul patory statenments to jail house informants.

Ventura v. State, 794 So. 2d 553 (Fla. 2001); see GQuzenan V.

State, 868 So. 2d 498 (Fla. 2004). A statement is material if
there is a reasonable probability that the fal se evidence may

have effected the judgnment of the jury. Vertura v. State, 794

So. 2d at 563.



3. The Prosecution’s Presentation of Fal se Testi nony

At the Evidentiary Hearing, Appellant presented credible
evidence that, at the trial, the prosecution elicited false
testi nony wi thout which the conviction of M. Hartl ey cannot
stand. G ven the paucity of evidence against M. Hartl ey about
the jail house snitch testinony, there can be no question of
materiality or prejudice. M. Hartley s sentence and conviction
depend solely upon credibility.

M. Johnson testified that, while he doesn't really know
M. Hartley, he knew himgenerally and had a nutual friend. M.
Johnson knew M. Hartley was in jail in 1993 and 1994 when he
was sentenced to death. M. Johnson al so knew M. Bronner and
M. Brooks, who testified against M. Hartley. In fact, Johnson
was in a jail cell with them

Wi | e Johnson, Bronner, and Brooks were incarcerated
t oget her, Bronner and Brooks tal ked about their testinony
against M. Hartley to M. Johnson

Initially, M. Johnson noticed that M. Brooks woul d be
called out of his cell for very long visits every couple of
weeks or so and when he returned he would be | oaded down w th
j ai l house bounty such as cigarettes, lighter, candy bars and
chewi ng gum Brooks would say he was at the State Attorney’s
of fice when he cane back | oaded down with these goods. He would

say that the State Attorney had been rehearsing himto testify
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and say that they were feeding himJenkins Barbeque, Red
Lobster, or whatever he wanted and that they would give him
cigarettes and stuff. Although he was signed out for visitation
he was really at the States Attorney’ s offi ce.

Subsequently, on the day that Brooks was rel eased, Brooks
and Bronner and Johnson all went to court together. VWhile the
three were waiting to go to Court, Brooks said, about his
testinony against M. Hartley at trial, that “man, | did sone
f'd up stuff, it was real f'd up what |I did.” M. Brooks told
Johnson that he lied on “Kip” who is M. Hartley. Then, Johnson
conti nued, Brooks said didn't |ike “Duck” and he didn’t know
“Fish,” but he said he lied on “Kip.” Brooks said he lied on
“Ki p” because “Kip” had it hard and he said he lied on him

Further, Johnson testified that Brooks said that the State
told himexactly what to testify to against M. Hartley. Eric
Brooks told himthat Brooks intentionally lied in Court agai nst
Hartley to help the State win a conviction of nurder.

M. Bronner told M. Johnson that the prosecutor asked him
if he knew “Ki p” and “Duck,” and M. Bronner replied that he
did. The prosecutor then told M. Bronner that he was going to
put M. Bronner in the cell with Kip and Duck so that he could
get themto tell himwhat they did and what they knew about the
murder. Bronner told the prosecutor that they had told himthat

they didn’t know not hing about the murder, so the prosecutor
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told Bronner if he would play ball he could get free and that a
prosecutor was going to tell Bronner what to say that M.
Hartley and M. Ferrell allegedly said. (M. Bronner told
Johnson that he agreed to do it and the prosecutor asked himto
recruit sone nore guys and that’s when he recruited Eric Brooks
and “Skag” and sone nore guys. Ronald Bronner frankly admtted
to M. Johnson that he, Bronner, went to Court and |ied agai nst
M. Hartley. It is difficult to imagine a clearer Gglio
violation, if Ronald Johnson is credible. His credibility is
supported by the State’s subsequent acti ons.

M. Johnson further testified that he was being harassed by
State Attorney Bateh, the prosecutor on M. Hartley' s case. (R
2749) M. Johnson testified that M. Bateh approached hi mand
asked if he was Jinmmy Johnson, to which M. Johnson said no
because his nane is Janes Johnson.

Subsequently, M. Bateh properly addressed M. Johnson and
said that he wanted to talk to M. Johnson about M. Hartley.

At that time M. Bateh declined to identify hinself to M.
Johnson. M. Johnson’s |lawer told himthat M. Bateh wanted to
get a statenent fromhimregarding M. Hartley, but M. Johnson,
who had a case pending, did not want to talk to the State at
that tinme. Neverthel ess, M. Bateh kept approaching hi mand
trying to talk to him Eventually, M. Bateh even attenpted to

subpoena hi m
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A deposition or a sworn statenent had been arranged and M.
Johnson was threatened by the state with jail if he didn't
attend.

Utimately, M. Johnson testified that, when he went
outside to wait for his ride, the detective canme out and
arrested himon an outstanding warranty from CGeorgia. M.
Johnson was handcuffed extrenely tightly, so that his wi st
still hurt fromthe handcuffing nonths later. After they
handcuffed him they took himto the State’s Attorneys office.
M. Bateh said that Georgia had declined to extradite himon the
warrant, but M. Bateh went ahead and called the Ceorgia
authorities and asked themto come get him This was done
because M. Johnson said that he was not going to honor the
subpoena in the Hartley matter. Then, although they took M.
Johnson to jail the Georgia authorities never did cone to get
himand they finally et himgo. The State’'s conduct here is
obviously intended to silence Johnson. The State’s concern is,
thus, an indicia of credibility.

M. Johnson specifically felt harassed by M. Bateh further
when M. Bateh told himthat Johnson did not want Bateh for an
eneny. M. Johnson interrupted that to nmean that M. Bateh
woul d do the sane thing to himthat he did to M. Hartley, which

is to frane him
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Al so, M. Bateh brought up Johnson’s son, who was only 11
years old and Johnson took that inquiry as a threat against his
famly.

M. Johnson testified that he feared retribution fromthe
state on his pending case for trafficking in cocaine. M.
Johnson testified that he was afraid that M. Bateh woul d
manuf act ure sone evidence or witnesses in the same way that he
did Hartl ey.

M. Johnson has nothing to gain at this tinme fromcom ng
forward and speaking truthfully. Conversely, he had nmuch to
fear. He is obviously still in jeopardy and, fromhis
perspective, faces a hostile and vindictive State Attorney’s
of fice.

The State Attorney and the hearing court maintain that M.
Johnson’ s testinony was not believabl e; however, neither are
able to offer any reason that M. Johnson would conme forward and
woul d expose hinself to the very stiff and prohibitive perjury
prosecution enacted to hel p guarantee the truth of testinony in
capital cases. Further, the state and the | ower court overl ook
the lack of credibility of the wtnesses, which the state
selected, prepared, and presented. If the State asserts the
W tnesses are lying now, were they lying at trial? M. Jones
has now testified that he m s-stated the nunber of felonies that

he had at the tine that he testified, apparently forgetting
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about four of them which M. WIlis testified he would
certainly have pointed out to the jury. M. Jones also forgot
to nention his perjury conviction. For the state now to attack
or reject Johnson’s testinmony by nitpicking the |ogic of the
liars’ alleged statenents to himis to ignore the fact that

Br ooks and Bronner would put a man on death row at the State’s
behest to save thensel ves extensive jail sentences. It is

conpl etely consistent with commbon sense to expect that their
expl anations of the lies that they testified to m ght have sone
m nor inconsistencies or some incongruities, but they are the
state’s wtnesses. Nothing they say effects M. Janes Johnson’s
credibility. The inportant thing is that M. Johnson has no
reason at all to fabricate his testinony, while, as the
prosecutor noted, gloating at the strange and sudden i nprovenent
of his case against M. Hartley after M. Hartley was
incarcerated in the Duval County Jail, and the State’s w t nesses
had much to gain by nmaking the case against M. Hartley. There
was no case against M. Hartley until he was put in the county
jail. WM. Johnson’s testinony, that both Brooks and Bronner
testified explicitly and wthout qualification that they lied to
secure M. Hartley's conviction and to curry favor for their own
excul pation renders that case unpalatable to a judicial system
dependent upon reliable adversarial testing. Notably, M.

Johnson is the only witness who had nothing to gain, and nmuch to
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| ose, by com ng forward. Wil e the state questions why he
didn't cone forward sooner, it simultaneously |ashes out at him
for comng forward at all. Perhaps M. Johnson was afraid.

Wth witnesses |ike Brooks and Bronner making the prosecution’s
case after the accused is | ocked up, there is indeed nuch to

f ear.

3. Concl usi on and Rel i ef Sought

Based upon the foregoing, Appellant prays that this Court
vacate his convictions and sentences and renmands this case back

to the Circuit Court for a new tri al
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ARGUVENT | |

APPELLANT’ S CONSTI TUTI ONAL RI GHTS TO
DUE PROCESS AND TO A FULL AND
FAI R HEARI NG WERE VI OLATED BY HI'S COUNSEL’ S
FAI LURE TO FULLY | NVESTI GATE H' S CLAI M5 AND
THE LOANER COURT’ S FAI LURE TO CONSI DER
H S CONCERNS ABOUT THE SUFFI CI ENCY OF COUNSEL’ S
PREPARATI ON_AND | NVESTI GATI ON

1. The Standard of Revi ew

This Court, in Peede v. State, 748 So. 2d 253 (Fla. 1999),

concl uded that the process before the Hearing Court had failed
to satisfy this Court’s due process concerns regarding the
adequacy of the defendant’s preparation and representation in
the lower court. In that case, this Court remanded the case to
the Grcuit Court so that those concerns could be alleviated.
VWil e Appel |l ant concedes all courts have refused to extend the
Sixth Arendnent’s constitutional right to effective assistance
of counsel to post-conviction, the Crcuit Court and this Court
retain general powers to supervise the process to which the

Def endant is due.

I n Peede this Court was not satisfied that it could rely on
the record devel oped below. Simlarly, in the instant case,
there are due process concerns which, Appellant contends,
require this Court to relinquish jurisdiction and remand the
case to the Crcuit Court with directions that Appellant be

permtted to conduct a proper investigation and to present that
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evidence to the Court for consideration. Further, Appellant
should be allowed to retain an expert to explore the nental
health mtigation that m ght be available in this case.

2. The Facts

I n the post-conviction proceedings below, M. Hartley was
represented by at |east four attorney’s offices. Initially, the
Capital Coll ateral Regional Counsel for the Northern Region of
Florida represented him Subsequently, that office was cl osed
by the state or conflicted off, and Attorney Mrrow was
appoi nted pursuant to the Florida Registry procedure. M.
Morrow conducted the Evidentiary Hearings that have been
summari zed herein.

Al t hough M. Mrrow was being paid pursuant to the Registry
Statute, he denmanded noney from M. Hartley' s brother if he was
to conduct any investigation. M. Hartley considered this to be
extortion and filed a bar conplaint against M. Mrrow. M.
Morrow then noved to withdraw, but M. Hartley was excluded from
t hat hearing before the chief judge, Judge Moran as he wanted to
put his concerns about the investigation on the record. Wth
M. Hartl ey excluded, the hearing was held, and M. Morrow was
allowed to withdraw. Thereafter, Attorney Westling was
appoi nted pursuant to the Registry Statute.

M. Hartley, not wishing to be represented by M. Westling,

retai ned private counsel, Kenneth Malnik, to represent him M.
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Hartl ey expressly paid M. Mlnik funds so that an investigation
coul d be conducted. M. Ml nik retained an investigator but,
thereafter, did not pay her and, although an initia

i nvestigation was started, nothing further was done. M. Malnik
did not conduct any investigation hinself, nor did he attenpt to
utilize the provision of the Registry Statute to pay for the
investigation to which M. Hartley is entitled and for which the
Regi stry Statute provides funds.

Utimtely, no adequate investigation has been conducted.
Since M. Hartley's trial lawer didn't investigate either,

t here never has been an adequate investigation of the informants
in the guilt-phase of this case.

Further, neither Mrrow nor Malnik did any nental health
mtigation investigation nor has any nental health expert been
retained to exam ne the case and determ ne the applicability of
the inmportant nmental health mtigators.

M. Hartley wanted to put his problens on the record at M.
Morrow s hearing, and M. Hartley was invited to speak before
the Court, but, upon determning that M. Hartley was not sworn
(he was attending the hearing by phone at the prison), the
Court, struck his statenents on the grounds that they were not
SWor n.

M. Hartley nerely wants to have his case adequately

investigated and to be properly represented by conflict-free
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counsel. Under the authority of Peede, this Court should
exercise its supervisory powers and overarching duty to give
primacy to the interests of justice and remand this case so that
an adequate investigation can be done.

3. Concl usi on and Rel i ef Sought

Based on the foregoing, Appellant prays that this Court
relinquish jurisdiction and remand this case to the Grcuit
Court so that he can have the opportunity to have a conplete
i nvestigation done, can consult a nental -health expert, and have

representation by a conflict-free counsel in post-conviction.
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