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PRELI M NARY STATENMENT

The Petitioner was the Prosecution and Respondent was the
Defendant in the Crimnal Division of the Circuit Court of the
Seventeenth Judicial Circuit, in and for Broward County, Florida.
In this brief, the parties shall be referred to as they appear
before this Honorabl e Court of Appeal except that Petitioner may
al so be referred to as the State.

Al'l enphasis in this brief is supplied by Petitioner unless

ot herwi se i ndi cat ed.



STATEMENT OF THE CASE AND FACTS

On July 7, 2004, the Fourth District Court of Appeals
reversed and remanded the case for an evidentiary hearing, or
record attachnments concl usively showing noentitlenment torelief.
The District Court held that the trial court did not exercise
it’s discretion when it denied the Defendant’s notion for jail
credit, rather the trial court denied credit as a matter of |aw,
wi t hout affording the defendant an evidentiary hearing on the
i ssue of whether the drug program qualified himfor credit for
time served (Appendix 1). The District Court certified conflict

with Toney v. State, 817 So. 2d 924 (Fla. 2d DCA 2002) and Mdlina

v. State, 867 So. 2d 645 (Fla. 3d DCA 2004). ld.



SUMVARY OF THE ARGUNENT

The Fourth District Court of Appeals inmproperly reversed and
remanded this case for an evidentiary hearing, or for record
attachments concl usively showing no entitlenent to relief. The
Def endant is not entitled to credit for the tine he served in
rehabilitation because as a matter of |law the Turning Point
Bridge rehabilitation programis not the functional equival ent

of jail.



ARGUMENT
THE FOURTH DI STRICT COURT OF APPEALS
| MPROPERLY REVERSED AND REMANDED THI S CASE
WHERE THE TRI AL COURT PROPERLY FOUND THAT THE
DEFENDANT WAS NOT ENTI TLED TO CREDI T FOR TI ME
SERVED I N A DRUG TREATMENT FACI LI TY WHI LE ON
COVMUNI TY CONTROL.
On July 7, 2004, the Fourth District Court of Appeals
i nproperly reversed and remanded this case for an evidentiary
hearing, or for record attachments conclusively showi ng no
entitlenent torelief (Appendix 1). The District Court held that
the trial court did not exercise it’s discretion when it denied
the motion for jail credit, rather the trial court denied credit
as a mtter of Ilaw, wthout affording the defendant an
evidentiary hearing on the issue of whether the drug program

qualified him for credit for time served (Appendix 1). The

District Court certified conflict with Toney v. State as wel | as

with Molina v. State, because the Third District Court of Appeals

adopted Toney.

The Defendant is not entitled to credit for the time he
served in rehabilitation because as a matter of |aw the Turning
Point Bridge rehabilitation program is not the functional

equi valent of jail. Pennington v. State, 398 So.2d 815, 817

(Fla. 1981) (fi ndi ng that [ h] al fway houses, rehabilitative centers,

and state hospitals are not jails. Their purpose is structured



rehabilitation and treatnment, not incarceration). As a matter of
|l aw, the trial court bel ow properly denied the notion for credit
for time served at the rehabilitation facility.

I n Pennington,398 So. 2d at 817, this Court nmade the

foll ow ng finding:

We are aware that some courts have determ ned
t hat credit for rehabilitation center
confinenent nust be given. See, e. g.,_Lock
v. State, 609 P.2d 539 (Al aska 1980); _Peopl e
v. Rodgers, 79 Cal.App.3d 26, 144 Cal.Rptr.
602 (1978); People v. Stange, 91 M ch. App.
596, 283 N. W 2d 806 (1979). Those
jurisdictions, however, have controlling
statutes which require that result. OQur
statute, section 921.161(1), states: "(T)he
court inmposing a sentence shall allow a
def endant credit for all of the tinme he spent
inthe county jail before sentence" (enphasis
ours). We decline to extend the statute's
plain |language to require that credit be
given in other circunstances.

In this case, the Fourth District Court of Appeals found
that the decision to award credit for the time served at the
Turning Point Bridge program is discretionary, yet the court
cites to no precedent to support this reasoning. Rat her, the

finding is contrary to this Court reasoning in Pennington, that

as a mtter of law, time spent in rehabilitation is not
i ncarceration.

This Court’s opinion in Pennington is over twenty years old

and 8 921.161, Florida Statutes, has not been anended to require



that credit be awarded for time served in a rehabilitation
facility. The Legislature has chosen not to accept the
di ssent’s! invitation to place a different construction on our
statute, notwithstanding that it “presumably” is aware of the

deci sion in Pennington. See, Dowell v. Gracewood Fruit Co. 559

So.2d 217, 218 (Fla.,1990)( “we cannot sinply ignore our prior
deci si ons of which the legislature is presumably aware.”). Thus,
the Legislature’s continued acquiescence twenty years after

Pennington is a tacit acknow edgnment that it approves the

majority’ s interpretation of 8 921.161, Florida Statutes.
This Court nust reverse the Fourth District’s decision and

approve the decision of the Second District in Toney v. State,

817 So. 2d 924 (Fla. 2d DCA 2002), as it is clearly inline with

this Court’s prior precedent. |In Toney v. State, 817 So. 2d 924

(Fla. 2d DCA 2002) the Second District Court of Appeal receded

The Di ssent stated
“1 woul d quash the decision of the district court of appeal, and
woul d hold in favor of the results reached in G ahamv. State,
366 So.2d 498 (Fla.2d DCA), appeal dism ssed, 370 So.2d 459
(Fla.1979), and Johnson v. State, 334 So.2d 334 (Fla.2d DCA
1976). VWhile |I cannot fault the majority's reasoning based on

the authorities cited, | would place a different construction on
our statute dealing with the allowance of <credit for tine
served. In this context, | see little if any rationa
di stinction between the denial of liberty through incarceration
in jail and the denial of liberty by way of confinement in the
structured environnent of a training or treatnment center.
Therefore, | respectfully dissent.”



fromH Il v. State, 754 So.2d 788 (Fla. 2d DCA 2000), Hall v.
State, 784 So.2d 1224 (Fla. 2d DCA 2001), and their progeny,
findi ng that Toney was not entitled to jail credit for tine spent
in a drug treatnent facility as a condition of probation or
conmmunity control, even though he was in the total custody and
control of the state at all tinmes, where he was able to avoid
i nprisonment either by the court's benevol ence or his own choice
and the facility was not a coercive deprivation of liberty. The
Second Di strict recogni zed that section 921. 161, Florida Statutes
(2000), requires that "the court inposing a sentence shall all ow
a defendant credit for all of the time she or he spent in the

county jail before sentence”. Although Tal-Mason v. State?

| ogically and properly extended the meani ng of "county jail" to
i nclude court-mandated pretrial confinenment in a state nental
institution, the Court declined to further stretch the
interpretation of the statute.

The Second District previously followed this view in

Wliliams v. State, 780 So.2d 244, 246-47 (Fla. 2d DCA 2001), when

it rejected Wllians’s claimthat he was entitled to credit for
time spent in a probationary residential treatnent program See

also Nowell v. State, 742 So.2d 345 (Fla. 5th DCA 1999) (finding

2515 So. 2d 738 (Fla. 1987)

7



that the defendant's stay at an i npatient drug treatnment program
whil e on probation was neither coercive nor custodial). The
WIlliams case, however, cited Hill, and had | eft an opening for
the defendant to prove that he was in "the total custody and
control of the state at all times.” WIllianms, 780 So.2d at 246
(quoting Tal-Mson, 515 So.2d at 739). The decision in Toney
cl oses that door.

The Second District found that the courts wll not be
required to determ ne, through a hearing, the extent of post-
conviction time spent in a drug treatnent facility to be counted
agai nst a subsequently inposed prison term Nor will the court's
or the defendant's initial selection of an appropriate treatnment
facility be influenced by the quantity of potential jail-type
credit the program m ght provide. Toney, 817 So. 2d at 926
Accordingly, the Second District held that the time a probati oner
spends in a post-conviction drug treatnment facility is not
credi tabl e agai nst a subsequent termin jail or prison.

Inthis case, it is clear that the Fourth District Court of
Appeal s inproperly found that the decision to award credit for
time served in a drug rehabilitation programis discretionary.
This Court must reverse the deci sion of the Fourth District Court

of Appeals and approve of the Second District’s decision in

Toney.



CONCLUSI ON

Based on the foregoing argunents and authorities cited
therein, the State of Florida respectfully requests this
Honor abl e Court to REVERSE the opinion of the Fourth District
Court of Appeal s and APPROVE t he deci sion of the Second District
Court of Appeals in Toney.
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