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PRELI M NARY STATENMENT

The Petitioner was the Prosecution and Respondent was the
Defendant in the Crimnal Division of the Circuit Court of the
Seventeenth Judicial Circuit, in and for Broward County, Florida.
In this brief, the parties shall be referred to as they appear
before this Honorabl e Court of Appeal except that Petitioner may
al so be referred to as the State.

Al'l enphasis in this brief is supplied by Petitioner unless

ot herwi se i ndi cat ed.



STATEMENT OF THE CASE AND FACTS

Appellant relies on the facts as set forth init’s initial

merits brief.



SUMVARY OF THE ARGUNENT

The Fourth District Court of Appeals inmproperly reversed and
remanded this case for an evidentiary hearing, or for record
attachments concl usively showing no entitlenent to relief. The
Def endant is not entitled to credit for the tine he served in
rehabilitation because as a matter of |law the Turning Point
Bridge rehabilitation programis not the functional equival ent

of jail.



ARGUNMENT

THE FOURTH DISTRICT COURT OF APPEALS
| MPROPERLY REVERSED AND REMANDED THI S CASE
VWHERE THE TRI AL COURT PROPERLY FOUND THAT THE
DEFENDANT WAS NOT ENTI TLED TO CREDI T FOR TI ME
SERVED I N A DRUG TREATMENT FACI LI TY WHI LE ON
COVMMUNI TY CONTROL.

In this case, the District Court certified conflict with

Toney v. State as well as with Mblina v. State, because the Third

District Court of Appeals adopted Toney. In this case, the
Fourth District Court of Appeals found that the decision to award
credit for the time served at the Turning Point Bridge program
is discretionary, yet the Court cites to no precedent to support
this reasoning. The Appellee is not entitled to credit for the
time he served in rehabilitation, because as a matter of |awthe
Turni ng Point Bridge rehabilitation programis not the functi onal

equi valent of jail. Pennington v. State, 398 So.2d 815, 817

(Fl a. 1981) (fi ndi ng that [ h]al fway houses, rehabilitative centers,
and state hospitals are not jails. Their purpose is structured
rehabilitation and treatnment, not incarceration).

Appel | ee cl ai ns t hat because, in Tal-Mason v. State, 515 So.

2d 738 (Fla. 1987) this Court broadened the |anguage of F.S. 8§
921.161 (1), toinclude tinme spent inthe Florida State Hospital,
this court should further broaden the statute to include tine

spent in a drug rehabilitation center. Rather, this Court’s



decision in Tal-Mason is distinguishable and provides no basis
to further broaden F.S. § 921.161 (1). Tal - Mason was found
i nconpetent to proceed to trial and pursuant tothe trial court’s
order was placed in Florida State Hospital. Tal-Mason, 515 So.
2d at 738. Tal - Mason was subsequently found conpetent to proceed
and he pled guilty to second degree murder and given a life
sentence. 1d. Tal -Mason filed a 3.850 notion alleging two
grounds: (1) that he had spent one year and thirteen days in a
county jail prior to trial, but had received credit only for one
year; and (2) that the five years and twenty-seven days he spent
in state nental institutions should be credited against his
sentence. 1d. at 739. The court granted Tal - Mason credit for the
additional thirteen days of jail tinme, but deniedcredit for tine
in state institutions. 1d. On appeal the Fourth District

followed this Court’s finding in Pennington and found that Tal -

Mason was not entitled for the time served while in the State
Hospital. This Court reversed and made the foll ow ng findings:

Turning now to the facts of this case, we
find that comm tnment for i nconpetence, unlike
probationary rehabilitation, infringes upon
signi ficant i berty i nterests in a
particularly coercive manner. Probationary
conditions are more in the nature of a
contract between the probationer and the
state. The defendant clearly has a choice to
reject those conditions, albeit at the risk
of conti nued detention in jail or prison.
Thus, rather than restricting |I|iberty,



probati onary rehabilitation usually servesto
increase it by allowing the probationer an
escape from involuntary confinenment already
lawfully inposed, in favor of a freer
envi ronnent such as a communi ty-based hal f way
house. For this reason, participationin such
a rehabilitation programdoes not constitute
a coercive deprivation of I|iberty, and a
probationer is not entitled to credit for
time spent there after a court finds that he
has violated the terns of his probation.

Tal - Mason, on the other hand, clearly had no
choi ce when he was confined in a state nental
institution. He entered into no agreenent
with the state to obtain an early release
fromconfinenment or fromany ot her puni shnent
|l ess restrictive than jail tinme. Rather than

i ncreasi ng hi s l'iberty, Tal - Mason' s
confinement was in the strictest sense a
conpl ete deprivation of liberty. He was in

the total custody and control of the state at
all times. And whil e his confinenment involved
psychol ogi cal treatnent, the primary purpose
of both the treatnent and the detention was
to hold Tal-Mason wuntil such time as he
became conpetent to stand trial, if ever
Thus, his coercive conmmtnment to a state
institution was I ndi stingui shabl e from
pretrial detention in a "jail," as that term
is understood in comon and | egal usage.

Id. at 739.

Al t hough in Tal-Mason this Court logically extended the
meaning of "county jail"™ to include court-mandated pretrial
confinenent in a state nental institution due to pre trial
i nconpetence, this Court properly declinedto further stretch the
interpretation of the statute. Hence, other than m spl aced

reliance on Tal-Mason, the Appellee has given this Court no



vi abl e reason to broaden F.S. § 921.161 (1).

Mor eover, Appellee cites to five (5) Fourth District Court
of Appell ee decisions, which are clearly in conflict with the
decision in Toney, and clains that the Fourth District properly
requires evidentiary hearings to determne if defendants are
entitled to credit for time served in rehabilitation facilities.

The Appellee also cites to Colunbro v. State, 777 So. 2d 1208

(Fla. 5'h DCA 2001), where the Fifth district also found that an
evidentiary hearing was required to determne if a defendant is
entitled to credit for tine served in a drug treatnent program?!?
However, that decision was issued prior to Toney. Agai n,
Appel | ee has provide no viable reason to require an evidentiary
hearing in such situations other than to argue that F.S. 8§
921.161 (1) should be expanded to allow discretion to award

credit for time served in drug rehabilitation prograns.

!Al 't hough the Fifth District has not specifically issued an
opi nion adopting the Second Districts opinion in Toney, the
State would note that in Lownsbery v. State, 830 So. 2d 199
(Fla. 5t DCA 2002), and Snavely v. State, 884 So. 2d 416 (Fla.
5th DCA 2004) the Fifth District issued per curiam affirmnces
citing to Toney. In Lownsbery, the court cited to Dewitt V.
State 818 So. 2d 692(Fl a. 5'" DCA 2002)(finding that a court has
di scretion to award credit for tinme served when the defendant is
incarcerated in another state solely because of the Florida
of fense for which he or she is being sentenced), as well as
Toney. Moreover, in Snavely, the Court issued a per curiam
affirmance citing to Fisher v. State, 852 so. 2d 424 (Fla. 5"
DCA 2003) (finding that Snavely was not entitled to credit for
time served while on Community Control), and also cited to

Toney.




In this case, the Fourth District Court of Appeals
i mproperly found that the decision to award credit for tine
served in a drug rehabilitation programis discretionary. This
Court nust reverse the decision of the Fourth District Court of
Appeal s and approve of the Second District’s decision in Toney
as it is clearly in line with this Court’s prior opinions in

Penni ngt on and Tal - Mason.




CONCLUSI ON

Based on the foregoing argunents and authorities cited
therein, the State of Florida respectfully requests this
Honor abl e Court to REVERSE the opinion of the Fourth District
Court of Appeal s and APPROVE t he deci sion of the Second District
Court of Appeals in Toney.
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