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REQUEST FOR ORAL ARGUMENT

The resolution of the issues in this action wll
determ ne whether M. Washington lives or dies. This Court
has all owed oral argunment in other capital cases in a simlar
procedural posture. A full opportunity to air the issues
t hrough oral argunment would be appropriate in this case, given
t he seriousness of the claims involved and the fact that a
life is at stake. M. Washington accordingly requests that
this Court permt oral argunment.

STATEMENT OF THE CASE AND FACTS

PROCEDURAL HI STORY

1. On April 12, 1990, a Pinellas County grand jury



returned a three count indictnent against M. Washington for
first degree nmurder, burglary of a dwelling, and sexual
battery.

2. After a jury trial on July 14-16 1992, before the
Honor abl e Susan F. Schaeffer, M. Washington was found guilty,
by a predom nantly white jury, on all counts.

3. At M. Washington's penalty phase, July 17, 1992, the
jury recommended that M. Washington be sentenced to life
i npri sonnment .

4. On the burglary and sexual battery counts, the Court
sentenced M. Washi ngton as a habitual violent felony offender
and sentenced himto consecutive |life sentences, with a 15-
year mninum As to M. Washington’s nmurder conviction, the
Court overrode the jury's life recommendati on and sentenced
M. Washington to deat h.

5. On direct appeal, the Florida Suprenme Court affirnmed
M. Washington’s convictions and sentences. On April 25,

1995, the Florida Supreme Court revised its opinion and
affirmed M. Washington’s convictions and sent ences.

Washi ngton v. State, 653 So.2d 362 (Fla. 1995). The United

St ates Suprene Court denied certiorari on October 30, 1995.

Washington v. Florida, 116 S.C. 387 (1995).

6. On March 1, 1999, pursuant to Fla. R Cr. P. 3.850,



M. Washington filed his anmended Motion to Vacate Judgenents
of Conviction and Sentence. A hearing was held on August 12,

1999, in accordance with Huff v. State, 622 So.2d 982 (Fla.

1992). On Cctober 5, 1999, the circuit court issued an order
granting an evidentiary hearing on clainms I(c), I(d) and I(qg),
as they pertained to the penalty phase of the trial. The
remai nder of the clainms were summarily denied. An evidentiary
heari ng was held on Novenber 18-19, 1999. The trial court
entered an order on June 5, 2000, denying all clains of
Appellant’s 3.850 notion . Tinely notice of appeal was filed
on July 5, 2000. M. Washington was denied relief on Novenber
14, 2002. A notion for rehearing was filed on Decenmber 2,
2002, and was deni ed on January 10, 2003.

7. On February 19, 2003, M. Washington through his
counsel Capital Coll ateral Regional Counsel - Mddle, filed an
Amended Motion to Vacate Judgnents of Conviction and Sentences
with Special Request For Leave to Amend. The trial court
deni ed said notion on Novenmber 18, 2003. This appeal
foll ows.

1. SUMMARY OF THE ARGUMENT

SUBSEQUENT DEVELOPMENTS AND CLARI FI CATION | N THE LAW
CLEARLY | NDI CATE THAT BASED UPON THE UNI QUE FACTS
AND ClI RCUMSTANCES OF MR. WASHI NGTON' S CASE HE | S

ENTI TLED TO RELI EF.

A.1 Keen establishes that Tedder was not properly

3



applied to M. Washington’s case. The trial court erred in a
m sapplication of the Tedder standard. The trial court

di sagreed with the jury life recomendati on based on its view
of the m x of aggravators and mtigators, rather than through
the prism of a Tedder anal ysis.

A.2 An overview of the jury override cases in Florida
from 1974 until 2000, the year Keen was deci ded, and the
intent of the override provision indicate that the majority of
the override cases were reversed on direct appeal. A
significant remai nder of the cases found relief in post-
conviction proceedi ngs and through the federal courts. The
di sparate treatnment of M. Washington’s case should now be
addressed due to devel opnents in the | aw which were
unavail able to Washington at the tinme his pleadings were
filed.

B. The trial court erred because it was under a
nm sapprehensi on of fact and law in overriding the jury
recommendation of a |ife sentence and in ignoring non-
statutory mtigation which the jury found in recomendi ng a
life sentence but which the trial court overrode. The trial
court did not have the benefit of the clarification of Keen
when it inproperly applied the Tedder standard.

C. The 3.850 court erred in affirm ng the jury override



in M. Washington’s case. Trial counsel’s ineffectiveness in
the investigation and presentation of additional non-statutory
mtigation prejudiced his case in the penalty phase of the
trial and M. Washington is entitled to relief under the

cunul ative hol dings of Eutzy, (1989), Torres-Arbol eda, (1994),

Keen, (2000), WIllianms, (2000), Ragsdale, (2001)and W ggins,
(2003). Had the 3.850 court had the benefit of the recent
cases the override would have been reversed on ineffectiveness
grounds.

D. 1In 1994, the year of M. Washington’s direct appeal,
t he Tedder standard was applied in an arbitrary manner,
depriving Washi ngton of his rights under the Sixth, Eighth,
and Fourteenth Amendnents and in violation of the holding in
Ring and the concurring opinions in Bottoson and King. O the
eight jury override cases before the Florida Supreme Court in
1994, six were reversed based upon an inproper application of
t he Tedder standard. Although the sane inproper application
exi sted in M. Washington’s case, the 1994 Court did not have
the benefit of Keen. Logic dictates that if under Ring, the
aggravati on cannot be presuned to have been proven beyond a
reasonabl e doubt, the trial court cannot second guess the jury
recommendati on and presune to determ ne which mtigation was

relied upon by the jury and which was not in an override case.



E. Justice Stevens’ concurring opinion in Ring indicate
that the highest court in the country is aware that the jury
is better able to determne in a particular case the need for
retribution, rather than the trial court, particularly in the
case of jury overrides. |In the Scalia concurring opinion, he
expressed the opinion that precedents are not sacrosanct and
there are instances where overruling prior decisions are both
necessary and proper.

Justice Lewis’ concurring opinion in Bottoson call in to
guestion the continuing validity of the concept of trial
court’s overriding jury recommendations of life inprisonnent.
Justice Quince in her concurring opinion in Bottoson, states
that the issue of a trial court overriding a jury' s life
recommendati on was not properly before the Bottoson Court.

M. Washington's case was not ripe for review at the tine of
King and Bottoson. The unique facts and circunstances of his

case should be considered by this Court.

ARGUNVENT |

SUBSEQUENT DEVELOPMENTS AND CLARI FI CATION | N THE LAW
CLEARLY | NDI CATE THAT BASED UPON THE UNI QUE FACTS
AND ClI RCUMSTANCES OF MR. WASHI NGTON' S CASE HE | S

ENTI TLED TO RELI EF



A. 1. Keen establishes that Tedder was not properly
applied to M. Washington's case

In the direct appeal of M. Washington’s case the court

affirmed the jury override based upon Tedder v. State, 322

So.2d 908 (Fla. 1975). See Washington v. State, 653 So.2d

362, 365 (Fla. 1994). At the tinme of the decision, neither
the trial court nor this Court had the benefit of the
clarification of the Tedder standard set forth in Keen v.
State, 775 So.2d 263 (Fla. 2000).

A. 2. An overview of the jury override in Florida.

Since the State of Florida reinstated the death penalty,
approxi mately 150 cases involving judicial overrides of jury
recomendations of life inmprisonment have reached this Court
on direct appellate review! As is seen fromthe discussion
inthis brief, it is clear that “appealing a ‘life override’
under Florida's capital sentencing scheme is akin to Russian

Roul ette.” Engle v. Florida, 102 S.Ct. 1094, 1098 (1988)

(Marshall and Brennan, JJ., dissenting fromthe denial of
petition for wit of
certiorari).

In 1974, one override case was reviewed by this Court,

! Florida is one of only four states that allows a judge

to override a capital sentencing jury's recomendation of life
i mpri sonment .



and it was reversed,? resulting in a 100% reversal rate. In

1975, the year of the sem nal decision in Tedder v. State, 322

So. 2d 908 (Fla. 1975), five override cases reached the Court,
three were reversed® and two were affirmed,# resulting in a 60%
reversal rate. 1In 1976, five capital override cases were

reviewed; three were reversed® and two affirned,® again a 60%

reversal rate. In 1977, four cases were reviewed;, two were
reversed’ and two affirmed,® a 50%reversal rate. 1In 1978, two
cases reached the Court, and both were reversed®- - a 100%
reversal rate. In 1979, three cases were reviewed; two were

2 Taylor v. State, 294 So.2d 648 (Fla. 1974)

3 Swan v. State, 322 So.2d 485 (Fla. 1975); Tedder v.
State, 322 So.2d 908 (Fla. 1975); Slater v. State, 316 So.2d
539 (Fla. 1975)

“Grdner v. State, 313 So.2d 675 (Fla. 1975); Sawyer v.
State, 313 So.2d 680 (Fla. 1975).

SChanbers v. State, 339 So.2d 204 (Fla. 1976); Provence
v. State, 337 So.2d 783 (Fla. 1976); Jones v. State, 332 So. 2d
615 (Fla. 1976)

®Dobbert v. State, 328 So.2d 433 (Fla. 1976); Douglas v.
State, 328 So.2d 18 (Fla. 1976).

"McCaskill v. State/Wlliams v. State, 344 So.2d 1276
(Fla. 1977); Burch v. State, 343 So.2d 831 (Fla. 1977).

8Hoy v. State, 353 So.2d 826 (Fla. 1977); Barclay v.
St at e/ Dougan v. State, 343 So.2d 1266 (Fla. 1977).

°Shue v. State, 366 So.2d 387 (Fla. 1978); Buckremv.
State, 355 So.2d 111 (Fla. 1978).
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reversed!® and one affirned, ! a reversal rate of 66% |In 1980,
six override cases were reviewed; five were reversed!? and one
affirmed, ® an 83% reversal rate. |In 1981, fourteen override
cases reached the Court; eleven were reversed, * and three were
affirmed, ® resulting in a 78% reversal rate. 1In 1982, seven

cases reached the Court; four were reversed!® and three were

©OMalloy v. State, 382 So.2d 1190 (Fla. 1979); Brown v.
State, 367 So.2d 616 (Fla. 1979).

" Dobbert v. State, 375 So.2d 1069 (Fla. 1979).

PWllians v. State, 386 So.2d 538 (Fla. 1980); MCrae v.
State, 395 So.2d 1145 (Fla. 1980); Phippen v. State, 389 So.2d
991 (Fla. 1980); Neary v. State, 384 So.2d 881 (Fla. 1980);
Hall v. State, 381 So.2d 683 (Fla. 1980).

BJohnson v. State, 393 So.2d 1069 (Fla. 1980).

“Goodwin v. State, 405 So.2d 170 (Fla. 1981); Odomv.
State, 403 So.2d 936 (Fla. 1981); MKennon v. State, 403 So.2d
389 (Fla. 1981); Stokes v. State, 403 So.2d 377 (Fla. 1981);
Smith v. State, 403 So.2d 933 (Fla. 1981); Welty v. State, 402
So.2d 1159 (Fla. 1981); Barfield v. State, 402 So.2d 377 (Fla.
1981); Lewis v. State, 398 So.2d 432 (Fla. 1981); Jacobs v.
State, 396 So.2d 713 (Fla. 1981). In two cases, the Court
vacat ed and remanded for judge resentencings due to Gardner V.
Florida error. Porter v. State, 400 So.2d 5 (Fla. 1981);
Spaziano v. State, 393 So.2d 1119 (Fla. 1981).

®Burford v. State, 403 So.2d 943 (Fla. 1981); Zeigler v.
State, 402 So.2d 365 (Fla. 1981); Wite v. State, 403 So.2d
331 (Fla. 1981).

®McCanpbell v. State, 421 So.2d 943 (Fla. 1982); Walsh v.
State, 418 So.2d 1000 (Fla. 1982); Glvin v. State, 418 So.2d
996 (Fla. 1982); MCray v. State, 416 So.2d 804 (Fla. 1982).
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affirmed!” a 57% reversal rate. |In 1983, ten cases were
appeal ed, seven were reversed!®, and three affirmed, ! a 70%
reversal rate. In 1984, nine cases reached the Court; two
were reversed, ?° and seven were affirnmed,? a 22% reversal rate.
In 1985, seven cases were reviewed, two were reversed, ?2 and

five were affirned, 22 a 28% reversal rate. In 1986, six

"Bol ender v. State, 422 So.2d 833 (Fla. 1982); Stevens v.
State, 419 So.2d 1058 (Fla. 1982); MIller v. State, 415 So. 2d
1262 (Fla. 1982).

BNorris v. State, 429 So.2d 688 (Fla. 1983); Herzog v.
State, 439 So.2d 1372 (Fla. 1983); Richardson v. State, 437
So.2d 1091 (Fla. 1983); Hawkins v. State, 436 So.2d 44 (Fla.
1983); Washington v. State, 432 So.2d 44 (Fla. 1983); Webb v.
State, 433 So.2d 496 (Fla. 1983); Cannady v. State, 427 So.2d
(Fla. 1983)

PRoutley v. State, 440 So.2d 1257 (Fla. 1983); Spazi ano
v. State, 433 So.2d 508 (Fla. 1983); Porter v. State, 429
So.2d 293 (Fla. 1983).

PRivers v. State, 458 So.2d 762 (Fla. 1984); Thonpson v.
State, 456 So.2d 444 (Fla. 1984)

ZlEutzy v. State, 458 So.2d 755 (Fla. 1984); Thomms v.
State, 456 So.2d 454 (Fla. 1984); Groover v. State, 458 So.2d
226 (Fla. 1984); Parker v. State, 458 So.2d 750 (Fla. 1984);
Gorham v. State, 454 So.2d 556 (Fla. 1984); Heiney v. State,
447 So.2d 210 (Fla. 1984); Lusk v. State, 446 So.2d 1038 (Fla.
1984) .

ZHuddl eston v. State, 475 So.2d 204 (Fla. 1985); Barclay
v. State, 470 So.2d 691 (Fla. 1985).

ZEchols v. State, 484 So.2d 568 (Fla. 1985); Mlls v.
State, 476 So.2d 172 (Fla. 1985); Brown v. State, 473 So.2d
1260 (Fla. 1985); Francis v. State, 473 So.2d 672 (Fla. 1985);
Burr v. State, 466 So.2d 1051 (Fla. 1985).
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override cases reached the Court; one was reversed for a new
trial? and one was reversed because no witten findings were
entered by the trial judge in violation of Florida Law. 2> O
the four remaining cases where the override was anal yzed, al
were reversed, for a 100%reversal rate.? [In 1987, of the six
cases reviewed, five were reversed, 2 and one was affirned, 28
for an 83% reversal rate. In 1988, nine override cases were
anal yzed, eight were reversed? and one affirned, 3 for an 89%

rate of reversal. |In 1989, six override cases were anal yzed;

“Ramps v. State, 496 So.2d 121 (Fla. 1986).

®VanRoyal v. State, 497 So.2d 625 (Fla. 1986).

®|rizarry v. State, 496 So.2d 822 (Fla. 1986); Brookings
v. State, 495 So.2d 135 (Fla. 1986); Nelson v. State, 490
So.2d 32 (Fla. 1986); Amazon v. State, 487 So.2d 8 (Fla.
1986) .

2’Wasko v. State, 505 So.2d 1314 (Fla. 1987); Masterson v.

State, 516 So.2d 256 (Fla. 1987); Fead v. State, 512 So.2d 32
(Fla. 1987); Hansbrough v. State, 509 So.2d 1081 (Fla. 1987);
Ferry v. State, 507 So.2d 1373 (Fla. 1987).

ZEngle v. State, 510 So.2d 881 (Fla. 1987).

XSpivey v. State, 529 So.2d 1088 (Fla. 1988); Harnon v.
State, 527 So.2d 182 (Fla. 1988); Brown v. State, 526 So.2d
903 (Fla. 1988); Caillier v. State, 523 So.2d 158 (Fla. 1988);
Perry v. State, 522 So.2d 817 (Fla. 1988); Holsworth v. State,
522 So.2d 348 (Fla. 1988); Burch v. State, 522 So.2d 810 (Fl a.
1988); DuBoise v. State, 520 So.2d 260 (Fla. 1988).

% Torres-Arboledo v. State, 524 So.2d 403 (Fla. 1988).
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five were reversed® and one was affirned,3 for an 83% reversal
rate. In 1990, five override cases were reviewed by the Court,
all were reversed.® In 1991, eleven overrides reached the
hi gh court; ten were reversed3 and one case, on appeal froma
Hit chcock resentencing, was affirned,® for a 91% reversal
rate. In 1992, of the seven overrides appeal ed, four were

reversed3® and three affirnmed,3 for a 57% reversal rate. I n

$cChristian v. State, 550 So.2d 450 (Fla. 1989); Fuente v.
State, 549 So.2d 652 (Fla. 1989); Freeman v. State, 547 So.2d
125 (Fla. 1989); Cochran v. State, 547 So.2d 928 (Fla. 1989);
Pentecost v. State, 545 So.2d 861 (Fla. 1989).

#Thonpson v. State, 553 So.2d 153 (Fla. 1989).

B¥Buford v. State, 570 So.2d 923 (Fla. 1990); Cheshire v.
State, 568 So.2d 908 (Fla. 1990); Carter v. State, 560 So.2d
1166 (Fla. 1990); Hallman v. State, 560 So.2d 223 (Fla. 1990);
Morris v. State, 557 So.2d 27 (Fla. 1990).

%Bedford v. State, 589 So.2d 245 (Fla. 1991); Savage V.
State, 588 So.2d 975 (Fla. 1991); Craig v. State, 585 So.2d
223 (Fla. 1991); Wight v. State, 586 So.2d 1024 (Fla. 1991);
McCrae v. State, 582 So.2d 613 (Fla. 1991); Cooper v. State,
581 So.2d 49 (Fla. 1991); Dolinsky v. State, 576 So.2d 271
(Fla. 1991); Downs v. State, 574 So.2d 1095 (Fla. 1991);
Hegwood v. State, 575 So.2d 165 (Fla. 1991); Douglas v. State,
575 So.2d 127 (Fla. 1991).

%Ziegler v. State, 580 So.2d 127 (Fla. 1991).

¥Scott v. State, 603 So.2d 1275 (Fla. 1992); Reilly v.
State, 601 So.2d 222 (Fla. 1992); Jackson v. State, 599 So. 2d
103 (Fla. 1992); Stevens v. State, 613 So.2d 402 (Fla. 1992).

3"Coleman v. State, 610 So.2d 1283 (Fla. 1992); Robinson
v. State, 610 So.2d 1288 (Fla. 1992); Marshall v. State, 609
So.2d 799 (Fla. 1992).
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1993, the one override decided by the Court was affirnmed.®® In
1994, eight cases were decided on direct appeal, including M.
Washi ngton’s case; six were reversed®® and two affirnmed.*° In
1995, one override case was decided and it was reversed,* for
a 100% reversal rate. In 1996, three override cases were

deci ded, and all were reversed, % for a 100%reversal rate. In
1997, three override cases were decided, and all were
reversed, *® for a 100% reversal rate. |In 1998, three override

cases were deci ded, one was affirmed* and two reversed.* In

BWlliams v. State, 622 So.2d 456 (Fla. 1993). The
defendant in Wlliams was the co-defendant of defendants
Robi nson and Col eman, whose overrides were affirnmed in 1992.

®¥Turner v. State, 645 So.2d 444 (Fla. 1994); Barrett v,
State, 649 So.2d 219 (Fla. 1994); Caruso v. State, 645 So. 2d
389 (Fla. 1994); Esty v. State, 642 So.2d 1074 (Fla. 1994);
Parker v. State, 643 So.2d 1032 (Fla. 1994); Christms V.
State, 632 So.2d 1368 (Fla. 1994).

“Garcia v. State, 644 So.2d 59 (Fla. 1994); Washington v.

State, 653 So.2d 362 (Fla. 1994).

“‘Perez v. State, 648 So.2d 715 (Fla. 1995).

“2Boyett v. State, 688 So.2d 308 (Fla. 1996); Strausser v.

State, 682 So.2d 539 (Fla. 1996); Craig v. State, 685 So.2d
1224 (Fla. 1996).

“Poneranz v. State, 703 So.2d 465 (Fla. 1997); Marta-
Rodriguez v. State, 699 So.2d 1010 (Fla. 1997); Jenkins v.
State, 692 So.2d 893 (Fla. 1997).

4“4 Zakrzewski v. State, 717 So.2d 488 (Fla. 1998).

“San Martin v. State, 717 So.2d 462 (Fla.1998); Mhn v.
State, 714 So.2d 391 (Fla. 1998).

13



1999, no override cases were decided by the Court. 1In 2000,
one override case was decided, and it was reversed,“ for a
100% reversal rate.

Significantly, many of the override cases affirmed on
di rect appeal have been reversed on collateral attack in
either state or federal court, thereby decreasing the nunber
of override death sentences originally affirmed on direct

appel late review. The death sentence upheld in Gardner v.

State, 313 So.2d 675 (Fla. 1975), was subsequently vacated by

the United States Suprenme Court. Gardner v. Florida, 430 U S

349 (1977). The death sentence affirmed in Douglas v. State,

328 So.2d 18 (Fla. 1976), was subsequently vacated by the

El eventh Circuit Court of Appeals. Douglas v. Wainwight, 714

F.2d 1532 (11" Cir.), cert. granted and remanded, 104 S.Ct.

3575 (1983), aff’d, 739 F.2d 531 (11'" Gir. 1984). The death

sentence affirnmed in McCrae v. State, 395 So.2d 1145 (Fl a.

1980), was vacated by a federal district court for Hitchcock
error, and the reinposition of the death sentence over the
jury’s life recommendati on was reversed by this Court. MCrae
v. State, 582 So.2d 613 (Fla. 1991). The death sentence

affirmed in Buford v. State, 403 So.2d 943 (Fla. 1981), was

% Keen v. State, 775 So.2d 263 (Fla. 2000). Keen was al so
afforded a new trial, but the Court’s opinion nmakes cl ear that
the override was al so inproper
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al so vacated in federal court due to Hitchcock error, and this
Court reversed the reinposition of death follow ng a

resentencing. Buford v. State, 570 So.2d 923 (Fla. 1990).

The death sentence affirmed in Thomas v. State, 456 So.2d 454

(Fla. 1984), was vacated by the Court in post conviction also

due to Hitchcock error. Thomas v. State, 546 So.2d 716 (Fl a.

1989). The death sentence affirnmed in Eutzy v. State, 458

So.2d 755 (Fla. 1984), was vacated by the federal courts
because penalty phase counsel failed to investigate and
present mtigating evidence which woul d have precluded an

override. FEutzy v. Dugger, 746 F. Supp. 1492 (N.D. Fl a.

1989), aff’'d, No. 89-4014 (11th Cir. 1990). This identica

i ssue was raised by M. Washington in his nmotion for rehearing
filed on Decenmber 2, 2002, and denied on January 10, 2003. M.
Washi ngton’ s federal pleadings have been held in abeyance
pendi ng the resolution of this appeal fromhis 3.851 notion.

The death sentence affirmed in Burr v. State, 466 So.2d 1051

(Fla. 1985), was subsequently vacated in postconviction
because the trial court relied on inproper aggravating
circunstances in overriding the jury’s life recomendati on.

Burr v. State, 576 So.2d 278 (Fla. 1991). The death sentences

in Hiney v. State, 447 So.2d 210 (Fla. 1984), Torres-Arbol eda

v. State, 524 So.2d 403 (Fla. 1988), and Thonpson v. State,
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553 So.2d 153 (Fla. 1989), were reversed in postconviction due
to ineffective assistance of penalty phase counsel because
counsel failed to present mtigating evidence which would have

precl uded the override. Heiney v. State, 620 So.2d 171 (Fl a.

1993); Torres-Arboleda v. Dugger, 636 So.2d 1321 (Fla. 1994);

Thonpson v. State, 731 So.2d 1235 (Fla. 1998). Torres-

Arboleda is also cited in M. Washington’s notion for

rehearing. The death sentence affirmed in Parker v. State,

458 So.2d 750 (Fla. 1984), was vacated by the United States

Supreme Court in Parker v. Dugger, 111 S.C. 731 (1991), and
on remand to this Court, the override was reversed. Par ker v.
State, 643 So.2d 1032 (Fla. 1994). The defendant whose

override was affirmed in Engle v. State, 510 So.2d 881 (Fla.

1987), was eventually sentenced to life inprisonnment during
t he pendency of state collateral proceedi ngs because his co-

defendant received life in Stevens v. State, 613 So.2d 402

(Fla. 1992). Likew se, the defendant in Brown v. State, 473

So.2d 1260 (Fla. 1985), was sentenced to |life during the
pendency of state collateral proceedi ngs pursuant to an
agreement with the State after his co-defendant received a
life sentence in separate trial proceedings. Wth respect to

the override affirnmed in Porter v. State, 429 So.2d 293 (Fla.

1983), it was reversed by this Court due to judicial bias.
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Porter v. State, 723 So.2d 191 (Fla. 1998). Finally, the

def endant whose override was affirnmed in Spaziano v. State,

433 So.2d 508 (Fla. 1983), was awarded a new trial. State v.
Spazi ano, 692 So.2d 174 (Fla. 1997). Fromthe overview, it is
apparent that the Florida Supreme Court, in direct appeal and
post conviction and the federal courts are in favor of
respecting the jury recommendati on.

The original intent of the legislature in including a
judge’s power to override a jury's recomendation of life
i mprisonment was to prevent inflamed juries from handi ng down

i nproper death sentences. The Court in State v. Di xon, 283

So.2d 1, 8 (Fla. 1973) stated the function of the override
provi sion in preventing inmproper death sentences:

The third step added to the process of
prosecution for capital crimes is that the
trial judge actually determ nes the
sentence to be inmposed - - guided by, but
not bound by, the findings of the jury. To
a layman, no capital crinme m ght appear to
be | ess than heinous, but a trial judge
with experience in the facts of crimnality
possesses the requisite know edge to

bal ance the facts of the case against the
standard crinminal activity which can only
be devel oped by involvenent with the trials
of nunerous defendants. Thus the inflaned
enptions of jurors can no |onger sentence a
man to die; the sentence is viewed in the

[ ight of judicial experience.

Clearly, the intent of the jury override was to preclude the
i nfl anmed enotions of jurors frominproperly sentencing a
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def endant to death. Unfortunately, the intent of the
| egi sl ature has had an unintended effect as the override is
used overwhel m ngly to inpose death over jury recommendati ons
of life.

The jury override provision should be applied such that
only recomendati ons of death can be overidden by the judge.
Overrides by the judge of |ife recommendations by the jury

shoul d not be permtted. The dissent in Spaziano v. Florida,

468 U.S. 447, 468 (U.S. 1984), by Justices Stevens
denonstrates that the decision as to whether a sentence of

death is excessive in a particular case is best left to a
jury:

Because it is the one punishnment that
cannot be prescribed by a rule of law as
judges normal ly understand such rul es, but
rather is ultimtely understood only as an
expression of the community’s outrage - -
its sense that an individual has lost his
noral entitlement to live - - | am

convi nced that the danger of an excessive
response can only be avoided if the

deci sion to inpose the death penalty is
made by a jury rather than a single
governnmental official. This conviction is
consistent with the judgnent of history and
the current consensus of opinion that
juries are better equipped than judges to
make capital sentencing decisions. The
basi c explanation for that consensus lies
in the fact that the question whether a
sentence of death is excessive in the
particul ar circunstances of any case is one
t hat must be answered by the decision maker
that is best able to “express the
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consci ence of the community on the ultimte
question of |life or death.”
(Footnotes om tted)
VWhere a jury concludes that a sentence of death is excessive,
t hat decision should not be overridden by the judge because
the jury has expressed “the conscience of the community on the
ultimte question of life or death.” |d. at 468.
B. The trial court erred because it was under a
m sapprehenion of fact and law in overriding the jury
recommendation of a |ife sentence and in ignoring non-
statutory mtigation which the jury found in recomendi ng a
life sentence but which the trial court overrode

The trial court was under a m sapprehension of fact and
| aw when it denied M. Washington’s Amended Motion to Vacate
Judgnents of Conviction and Sentences. The trial court also
erred in ignoring non-statutory mtigation found by the jury
in support of a life recomendation. After ignoring the non-
statutory mtigation, the trial court overrode the jury life
recommendati on and sentenced M. Washington to death.

At M. Washington’s penalty phase, defense counse
presented as witnesses M. Washington’s nother, WIllie Me
Washi ngton, and Dr. Sidney J. Merin. The w tnesses presented
non-statutory mtigation to the jury. The State did not
present any evidence or testinony to contradict the defense

Wi t nesses.

WIlie Mae Washi ngton testified that M. Wshi ngton had

19



been gainfully enployed by his father and was a good worker.
(ROA. Vol. V - 1727) M's. Washington also testified that her
son had three children and supported them when he was abl e.
(ROA. Vol. V - 1727) VWen in high school he played footbal
and wrestled. (ROA. Vol. V - 1730) He al so conpl eted high
school. (ROA. Vol. V - 1729) She further testified that her
son was good and respectful with whom she enjoyed a | oving
relationship. (ROA. Vol. V - 1728) Ms. Washington al so
testified that her son never disobeyed her or caused her any
problems. (ROA. Vol. V - 1729) She al so recognized and
acknow edged her son’s drug abuse. (ROA. Vol. V - 1730)

Dr. Merin testified that M. Washi ngton was capabl e of
bei ng rehabilitated and he was not a psychopath or soci opath.
(ROA. Vol. V - 1708, 1711, 1714) Dr. Merin also testified
t hat based on his testing, M. Washington is not the type of
person that would plan to kill someone and it is inprobable
that M. Washington planned to kill Berdat. (ROA. Vol. V -
1715) The State presented no expert to contradict the
testimony of Dr. Merin.

At the conclusion of the penalty phase, the trial court
read the followi ng instruction:

If you find the aggravating
circunmstances do not justify the death
penal ty, your advisory sentence should be

one of life inprisonment w thout
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possibility of parole for 25 years.

Shoul d you find sufficient aggravating
circunstances do exist, it will then be
your duty to determ ne whether mtigating
ci rcumst ances exi st that outweigh the
aggravating circunstances. Anong the
mtigating circunmstances you may consi der,
if established by the evidence, are:

1. The age of the defendant at the
time of the crine;

2. Any other aspect of the defendant’s
character or record or background, and any
ot her circunstances of the crine.

(ROA. VOL. 9-1520) (enphasis added)

The jury nade a |life recommendati on which the trial court
overrode and sentenced M. Washington to death. In making a
life recomendation the jury evidently relied on those aspects
of M. Washington’s character or background, and the other
circunstances of the crinme which were presented by defense
counsel in the penalty phase. Specifically, the jury nust
have relied upon the uncontroverted mtigation testinony of
WIllie Mae Washi ngton and Dr. Sydney Merin.

In the Sentencing Order and in the Order Denying Amended
Moti on To Vacate Judgnents OfF Conviction And Sentences, the
trial court erroneously rejected the non-statutory mtigation
presented by defense counsel. The trial court was under a
m sapprehension of fact in rejecting the non-statutory
mtigation that M. Washington was a father of three children

and supported them when he was able. The court erroneously
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concluded that M. Washi ngton had been in prison for nost of
his adult life, when he had not been in prison for as |long as
the trial court believed.

The trial court, in the Sentencing Order, stated that
“t hi s Def endant has been in custody as of August 31, 1992, for
ten years and 216 days.” Actually, M. Washington, as of that
date, was in custody for 10 years, 2 nonths, and 20 days - a
difference of 5 nonths and 14 days. Furthernore, the date the
trial court used to calculate the tine M. Washi ngton was
incarcerated included the 3 years and 14 days since the date
of the offense. Thus, as of August 17, 1989, the date of the
of fense, M. Washington was incarcerated for 7 years, 1 nonth,
and 22 days. As of August 17, 1989, M. Washington, with a
birth date of Septenber 27, 1956, was an adult for 14 years,
10 nmont hs, and 20 days. Actually, of the time M. Washi ngton
was an adult, he was out of jail for 7 years, 9 nonths, and 2
days.

During the 7 years, 9 nonths, and 2 days that M.
Washi ngton was not in jail, he supported his children. This
uncontroverted testinony was presented by the defense during
M. Washington’s penalty phase. (ROA VOL 10 - 1727) The tri al
court denigrated this mtigating evidence - which the jury

evidently relied on in making their |ife recommendation -
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first, by erroneously concluding that M. Washi ngton spent
greater time in prison than he actually did, and second, by
bol dly dism ssing the support that he provided his children by
saying that “he is not what could be called a good or
financially responsible father.” The point is not whether M.
Washi ngton was financially responsible; it is whether the jury
found the evidence to be mtigating in support of a life
recommendation. The jury found the evidence to be mtigating
and it is not the province of the trial court to engage in an
exercise of re-evaluation.

The trial court erred by rejecting the uncontroverted
m tigating evidence which the jury found in support of their

life recommendati on. As held in Nibert v. State, 574 So.2d

1059, 1061 (Fla. 1990):

Thus, when a reasonabl e quant um of

conpet ent, uncontroverted evidence of a
mtigating circunstance is present, the
trial court must find that the mtigating
circunmstance has been proved. A trial
court may reject a defendant’s claimthat a
mtigation circunstance has been proved,
however, provided that the record contains
“conpet ent substantial evidence to support
the trial court’s rejection of these
mtigating circunstances.” (Quoting Kight
v. State, 512 So.2d 922,933 (Fla.1987),
cert. denied, 485 U. S. 929, 108 S.Ct. 1100,
99 L. Ed.2d 262 (1988)

The trial court did not rely on any conpetent substanti al
evidence in rejecting the non-statutory mtigation that
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Washi ngt on had been a hard worker, a good provider for his
famly, and a good father. There was nothing provided in the
record that would support the court’s rejection of these
mtigating circunmstances. The reason there was nothing in the
record to support the rejection of these mtigating
circunstances i s because the State presented no evidence to
counter the testinmony of the witnesses. Furthernore, the
State did not challenge the mtigation testinony on cross
exam nation - the testinony sinply went unrefuted. Because
the testinony went unrefuted, the trial court had no conpetent
substanti al evidence to support rejecting the mtigation.

The trial court, in overriding the jury' s life
recomendati on, conmtted error that went beyond rejecting the
mtigation that served as the basis for the jury' s decision.
The trial court engaged in a faulty and i nperm ssi bl e wei ghing
process.

In Tedder v. State, 322 So.2d 908, 910 (Fla. 1975) the

Court set the standard by which jury overrides are revi ewed
and held that “to sustain a sentence of death following a jury
recommendation of |ife, the facts suggesting a sentence of
deat h should be so clear and convincing that no reasonabl e
person could differ.”

I n Tedder’'s penalty phase, no additional evidence was
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presented other than his age - which was 20 years old. The
Tedder jury returned a recomendation of |ife inprisonment
after deliberating for only 16 m nutes. The follow ng day the
trial judge conducted a hearing on which to base his
recomendati on for Tedder’s sentence. At that hearing, a pre-
sentence investigation report was introduced show ng that
Tedder had been convicted on one prior occasion of breaking
and entering with intent to conmt a m sdeneanor. Three
aggravating circunstances identified by the trial judge were:
(1) that defendant know ngly created a great risk of death to
many persons; (2) that the crime was conmmitted while the
def endant was engaged in the comm ssion of kidnapping; and (3)
that the crime was especially heinous, atrocious or cruel.
After the hearing, the judge overrode the jury recomrendati on
and sentenced Tedder to death. On the facts and
ci rcunstances, the Court found no reason to override the
jury’s advisory sentence. 1d at 910.

In M. Washington’s case, nuch nore mtigation existed
than in Tedder yet Washington was denied a |ife sentence.
Al t hough Washi ngton presented his age at the time of the crine
- he was 32 - this mtigator was rejected by the trial court,
unlike in Tedder. But also unlike in Tedder, Washi ngton

presented additional mtigation evidence. Wshington
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present ed evi dence that he was a good worker, that he worked
for his father, he supported his three children when he coul d,
he wrestled and played football in high school, and he enjoyed
a loving relationship with his nother. Washington al so
present ed evi dence that he was addicted to drugs. Through Dr.
Merin, Washington presented expert testinony that he could be
rehabilitated, that he was not a psychopath or sociopath, and
that he lacked the intent to kill Berdat. AlIl of Washington’'s
mtigation evidence was uncontroverted and went unchal |l enged
by the state. The aggravating circunstances found by the
trial court in M. Washington’s case were: (1) a capital
felony conmtted by a person under sentence of inprisonnment;
(2) previous conviction of another felony involving the use or
the threat of violence; (3) a capital felony comnmtted while
engaged in the crines of burglary and sexual battery, and (4)
hei nous, atrocious or cruel.

Even t hough Washi ngton presented nuch nore mtigation
than did Tedder, and two of the aggravators in both cases were
the same, Washington’s life recomendati on was overridden and
uphel d whereas Tedder’s override was reversed. Based upon
Tedder, Washington’s sentence should have been reduced to a
l'ife sentence.

In MIls v. Moore, 786 So.2d 532, 539 (Fla. 2001) the
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Court addressed the application of Tedder. The Court stated,
“[i]n applying Tedder we enphasi zed the fact that a trial
court’s analysis in an override situation should focus on the
record evidence supporting the jury’ s recomendati on and
shoul d not be the same wei ghing process that is used when the
jury recommends death.” (enphasis added) In M. Washington’'s
case, the trial court should have focused only on the record
evi dence whi ch supported the jury’s recommendation. The
jury’s recommendati on had to be based on the testinony of
WIlie Mae Washington and Dr. Sidney J. Merin as their
testimony was the only evidence of mtigation presented on the
record. It is only the record that the trial court should
have relied upon in conducting a Tedder analysis. The trial
court should not have gone outside the record in search of
evi dence to support an override.

Furthernmore, the trial court, in rejecting the mtigation
relied upon by the jury, engaged in an inperm ssible weighing

process forbidden by Keen v. State, 775 So.2d 263 (Fla.

2000). The Court found “that the standards for wei ghing
aggravators and mtigators in a death reconendati on case have
been transposed with those applicable to consideration of a
jury recommendation of life inprisonment.” 1d. at 283. As in

Keen, the trial court applied the standards for weighing
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aggravators and mtigators in this jury |ife recomendation
case. The trial court transposed a wei ghing process into the
anal ysi s:

Ms. Washington said her son had been kind
and loving toward her. (R 59). He had
never been di sobedient to her (R 60) She
said and the PSI verifies that he has a
hi gh school diplom, and that he westled
and played football in high school. (R 61)
These facts are uncontroverted and
therefore are found to be positive
character traits, a mtigating
circunstance. They will be given weight by
this Court, although in light of the
“negative” character traits discussed
above, the weight to be given this
“positive” evidence is mninmal.

(ROA Vol . 9 -1587) (enphasi s added)

The trial court transposed the wei ghing process later in the
order again violating the dictates of Keen:

This Court has now eval uated each category
of mtigating evidence the Defendant has
asked her to consider. This Court has found
each proposed factor that is mtigating in
nature and has been reasonably established
by the greater weight of the evidence. The
| ast step of the Canmpbell formula is to
wei gh the aggravating circunstances found
against the mtigating circunstances found.
The Court found four aggravating factors
(See Aggravating Factors, supra)and a very
smal | part of one category as a mtigating
factor. (See Category 2 discussion, supra)
This Court finds the aggravating factors
far outweigh the non-statutory mtigating
factor, and they do so beyond al

reasonabl e doubt .

(ROA Vol. 9 - 1591) (enphasis added)
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The |l ast |ine enphasi zed above indicates that the wong
standard was ultimately applied in consideration of the jury’'s
life recomendation. Keen at 283. Finally, the trial
court, at the conclusion of the order, denonstrated error by
stating both that a wei ghing process was done and that the
trial court went outside the record:

But, today the law and the evidence in this
case conpel me to find that the aggravating
circunstances present in this case so far
outwei gh the mtigating circunstances that
a sentence of death for ANTHONY WASHI NGTON
is so clear and convincing that virtually
no reasonabl e people, armed with all the
facts and all the law, could differ.

(ROA. Vol. 9 - 1594)

The reasoni ng and process used by the trial court in
overriding the jury 's life recomendation is nearly identical
to the reasoning by the trial court in Keen:

The Court finds the evidence in mtigation
is mniml conpared to the magnitude of the
crime that has been committed by the
defendant. In the final analysis, the
mtigating circunmstances found to exi st
have no relationship to the crime commtted
to such a degree that the jury could
reasonably conclude life is a proper

penal ty. Furthernmore, the jury’'s decision
during the guilt phase of this proceeding
essentially disregards any theory that the
death of Anita Keen was accidental. If the
jury believed that the victim s death was
the result of preneditated nmurder, then the
cold and cal culated plan to kill her nust
necessarily outweigh the mtigating
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circunmst ances presented by the defense.
This Court can only conclude that the
jury’s hasty recommendation of life
indicates that it was based on sonething
ot her than the sound judgment required in
such cases. Had the jury considered the
aggravating and mtigating circunstances,
the facts suggesting a sentence of death
are so clear and convincing that virtually
no reasonabl e person could differ. The
mtigating evidence is wholly insufficient
to outwei gh the aggravating circunmstances
in support of a life sentence.

Keen at 283.

Clearly, the trial court in M. Washington’s case conduct ed
the sanme faulty analysis as did the court in Keen in
overriding the jury life recommendation. The result in M.

Washi ngton’s case should be the same as that in Keen. Keen

shoul d be applied in M. Washington’s case based on the

criteria set forth in Wtt v. State, 387 So.2d 922 (Fl a.

1980). The Suprene Court of Florida held:

To summari ze, we today hold that an all eged
change of law will not be considered in a
capital case under Rule 3.850 unless the
change: (a) emanates fromthis Court or the
United States Supreme Court, (b) is
constitutional in nature, and
(c)constitutes a devel opnent of fundanment al
significance. |ld. at 931.

The standard in Keen emanated fromthe Florida Suprene Court
and Ring emanated fromthe United States Suprene Court. The
standards in both cases are constitutional in nature in that
t he defendants’ rights under the Fifth, Sixth and Fourteenth
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anmendnments were violated. It constitutes a devel opnent of
fundament al significance because both cases preclude a trial
court fromdepriving a defendant fromhis rights under the
Fifth, Sixth, and Fourteenth anmendnents. It should be noted
that the inpact of the jury override issue will apply to
approxi mately eight people currently residing on death row in
Fl ori da.

C. The 3.850 court erred in affirmng the jury override in
M. Washington’s case. In |light of recent case |law, M.
Washi ngton is entitled to relief.

At the evidentiary hearing, held on November 18-19, 1999,
post conviction counsel called nine w tnesses including
relatives, friends, a psychiatrist, and M. Washington’s tri al
counsel .

In Wllianms v. Taylor, 529 U S. 362,
395, 120 S. Ct. 1495, 1514 (2000), the
Suprenme Court of the United States
addressed the failure of trial counsel to
call mtigation witnesses in this manner:
They failed to conduct an investigation
t hat woul d have uncovered extensive records
graphically describing WIIlians’
ni ght mari sh chil dhood, not because of any
strategic cal cul ati on but because they
incorrectly thought that state |aw barred
access to such records. Had they done so,
the jury would have | earned that WIIlians’
parents had been inprisoned for the
crimnal neglect of WIllians and his
siblings, [FN19] that WIIlianms had been
severely and repeatedly beaten by his
father, that he had been commtted to the
custody of the social services bureau for
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two years during his parents’ incarceration

(i ncluding one stint in an abusive foster

honme), and then after his parents were

rel eased from prison, had been returned to

his parents’ custody . 1d. at 395, *1514.
Trial counsel stated that failing to investigate and cal
wi tnesses who could testify about M. Washington's chil dhood
was not a strategic decision (PC-R 829). The trial court’s
contention on page 20 of the ORDER DENYI NG MOTI ON TO VACATE
JUDGVENTS OF CONVI CTI ON AND SENTENCES ( ORDER DENYI NG
DEFENDANT’ S MOTI ON FOR POST CONVI CTI ON RELI EF, dated June 5,
2000, that “He knew about the defendant’s drug use he sinply
el ected not to explore and exploit it because he didn't want
to go there”, is a m sapprehended point of fact. It woul d
have been inpossible for trial counsel to know the extent of
M. Washington's drug use, (a valid non statutory mtigator),
because trial counsel did not investigate M. Washington’s
childhood in the Liberty City area. Trial counsel did not

call these witnesses regarding M. Washington’s chil dhood

because he did not know of them El dridge v. Atkins, 665 F.2d

228, 232 (8" Cir. 1981) (“[i]t is the duty of the lawer to
conduct a pronpt investigation of the circunmstances of the
case and explore all avenues |leading to facts relevant to
guilt and degree of guilt or penalty”). It is certainly not

unreasonabl e to expect counsel to seek out and present
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testimony on the life history of their client. Counsel could
have presented these wi tnesses at the sentencing hearing.

In Ragsdale v. State, 798 So.2d 713 (Fla. 2001), this Court

hel d:

I n sum Ragsdale has clearly established

t hat counsel deficiently handled the
penalty phase, and when the evidence which
was avail abl e i s_neasured agai nst the

evi dence presented at the penalty phase,
there is a reasonable probability of a
different result. See Rose, 675 So.2d at
572 (counsel ineffective at penalty phase
for failing to present evidence of severe
ment al di sturbance and for failing to
present evidence of defendant’s al coholism
and m streatnment as a child); Hldw n, 654
So.2d at 110 (ineffective assistance where
counsel failed to present evidence of

def endant’s nmental mtigation and several
categories of nonstatutory mtigation

i ncl udi ng def endant’ s abuse and negl ect as
a child and his history of alcohol abuse)
Phillips v. State, 608 So.2d 778, 783 (Fla.
1992) (ineffective assistance of penalty
phase counsel where, although counsel
presented sone evidence in mtigation, he
did not present a |arge amount of evidence
concerni ng defendant’s chil dhood ri ddl ed

wi th abuse and testinony of experts
descri bi ng defendant’s nmental and enoti onal
deficiencies); Stevens v. State, 552 So.2d
1082, 1087 (Fla. 1989) (counsel’s failure
to investigate defendant’s background,
failure to present mtigating evidence
during the penalty phase, and failure to
argue on defendant’s behalf rendered his
conduct at penalty phase ineffective).

This is especially conpelling when
considered with the relative cul pability
evi dence presented at the penalty phase by
counsel for Ragsdal e s co-defendant, I111ig,
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who pl ed nol o contendere in exchange for a
life sentence. 1d. at 720

In M. Washington’s case, trial counsel made no effort to

i nvestigate M. Washington's childhood. M. Washington had
grown up in crinme ridden Liberty City, he was not known as a
troubl emaker, and his decline in |ife was due to drug
addiction. Due to the fact that the jury recommended |ife,
it was critical for trial counsel to present as mnuch
mtigation as he possibly could, either before the jury, or
to the trial court at the Spencer hearing. Since trial
counsel did not investigate the extent of M. Washington’s
drug use, the idea that he woul d not have used these

wi t nesses had he known of themis vitiated by the holding in

Waggins v. Smth, 123 S. C. 2527 (2003). The unreasonabl eness

of counsel’s investigation and the subsequent attenpt to
rationalize this conduct is indistinguishable fromthe facts
in Waqagins regarding the investigation of Wggins’ past. The
Suprene Court of the United States held:

The record of the actual sentencing
proceedi ngs underscores the

unr easonabl eness of counsel’s conduct by
suggesting that their failure to

i nvestigate thoroughly resulted from
inattention, not reasoned strategic
judgnment. Counsel sought, until the day
before sentencing, to have the proceedi ngs
bi furcated into a retrial of guilt and a
mtigation stage. On the eve of
sentenci ng, counsel represented to the
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court that they were prepared to cone
forward with mtigating evidence, App.45,
and that they intended to present such
evidence in the event the court granted
their nmotion to bifurcate. In other words,
prior to sentencing, counsel never actually
abandoned the possibility that they would
present a mtigation defense. Until the
court denied their notion, then they had
every reason to devel op the nost powerfu
mtigation case possible... Far from
focusing exclusively on petitioner’s direct
responsi bility, then, counsel put on a

hal f hearted m tigation case, taking
precisely the type of “shotgun” approach
the Maryl and Court of Appeals concl uded
counsel sought to avoid. W ggi ns v.
State, 352 Md., at 609, 724 A 2d at 15.
When viewed in this light, the “strategic
deci sion” the state courts and respondents
all invoke to justify counsel’s linted
pursuit of mtigating evidence resenbles
nore post-hoc rationalization of counsel’s
conduct than an accurate description of
their deliberations prior to sentencing.
Id. at 2537, 2538.

In M. Washington’s case, at the conclusion of penalty phase
the jury returned a recommendation of |life. The trial court
then “tel egraphed” its intention of overriding the jury
recommendation (See FSC-R- Vol. XV-2751-52). On August 14,
1992, a hearing was held regardi ng aggravation and mtigation.
(See FSC-R- Vol. XI-1881-1917). During the hearing the trial
court gave defense counsel an opportunity to offer additional
evidence. (See FSC-R-Vol. XV-1894). Trial counsel responded
in the negative. M. Washington contends that effective
counsel woul d have investigated further by going to Mam and
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i nterview ng people who knew Ant hony WAshi ngton and coul d have
produced wi tnesses who woul d have bol stered the already
sufficient record non-statutory mtigation which the jury had
relied upon when rendering their recomendation for life. On
page 12 of the trial court’s order denying defendant’s post
conviction notion dated June 5, 2000, the trial court stated:

“At the evidentiary hearing, several

w tnesses were called to testify that the
def endant had been a substantial user of
various types of illegal drugs since

att endi ng high school. They knew about his
drug use in Mam , when he was not in
prison. (Exhibit D, pp. 14-17; 19-20; 41,
44; 59-68; 81 89-93; 101-102; 194-195; 197-
200). None of themtestified of any

know edge of the defendant’s drug use at
the Largo Wirk Rel ease Center, where he was
in custody when the nurder, rape, and

burglary were commtted. | will accept
their testinony about defendant’s drug use
as true.”

On page 13 of the order the trial court accepts the testinony
of Dr. Sprehe regarding the enotional disorders that resulted

from this drug abuse. |In Eutzy v. Dugger, 746 F. Supp.

1492, 1500 (N.D. Fla. 1989), the court held:

In Florida, in order for a judge to reject
a sentencing jury's recommendation of life
i nprisonment, the facts justifying a death
sentence nust be so clear and convincing
that virtually no reasonabl e person could
differ as to the appropriateness of the
death penalty. Tedder v. State, 322 So.2d
908,910 (Fla. 1975). Eutzy argues that, had
trial counsel prepared and presented a
reasonabl e case in mtigation, had he
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focused properly on the individualized

characteristics of petitioner, the trial

j udge could not have concluded that the

jury’s recommendation of life inprisonnment

| acked support or that the facts were “so

clear and convincing that virtually no

reasonabl e person could differ” as to the

appropri ateness of the death penalty. 1d.

Further, even if the judge were to nake the

sanme deci sion, Eutzy argues that the

Fl ori da Suprene Court on appeal would have

been obliged to find that the jury override

was i nmproper under the Tedder standard.
Recogni zing that prejudice is nore

easily shown in jury override cases because

of the deference shown to the jury

recommendati on, Harich v. Wainwight, 813

F.2d 1082, 1093 n. 8 (11t" Cir. 1987)),

cert. denied, 489 U S. 1071, 109 S.Ct.

1355, 103 L.Ed.2d 822 (1989), the court

finds petitioner’s argunments persuasive.

Id. at 1500.

M . Washi ngton contends that his drug use and the disorders
that resulted fromhis drug use, were an inportant part of the
“individualized characteristics of petitioner” and should have
been investigated and developed. It clearly showed the
decl i ne of Washington as a human being. It should have been
presented as a mtigating circunmstance pursuant to the court’s
instruction to wit:

“Any ot her aspect of the defendant’s character or record or
background, and any other circunstances of the offense.” (See
FSC-R. Vol. VI11-1520). At the 3.850 hearing, during the court

exam nation of trial counsel Louderback, the court engaged in
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pure specul ation as to whether drug usage as a mtigator was a
two edged sword. (See FSC PCR- Vol V-814-815). During the
exam nation of trial counsel MCoun, trial counsel admtted
that no one went to Mam to interview potential w tnesses

al t hough his normal practice was to actually go to Mam and
do it hinself. (See FSC PCR-Vol. V-827-28). Thus the
testimony of the drug usage witnesses presented at the 3.850
heari ng went undi scovered. The court’s statenent in its order
t hat “he knew about the drug usage, he sinply elected not to
go there” is faulty because no one went there,(Mam),to fully
i nvestigate the extent of WAshington’s drug problem This

conduct resenbles the conduct prohibited in Wqggins:

When viewed in this light, the “strategic
deci sion” the state courts and respondents
all invoke to justify counsel’s linmted
pursuit of mitigating evidence resenbles
nore post-hoc rationalization of counsel’s
conduct than an accurate description of
their deliberations prior to sentencing.

| d.

Under si gned counsel respectfully submts that the trial court
did not have the benefit of the Waggins opinion at the tine
the order denying relief was witten.

In Torres - Arboleda v. Dugger, 636 So.2d 1321 (Fla.

1994), the Court held:

However, we do find nmerit to Torres-
Arboleda’s claimin issue three that
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def ense counsel rendered ineffective

assi stance of counsel during the penalty
phase. The original sentencing court found
two aggravating circunstances and no
mtigating circunstances. The only

m tigating evidence that counsel presented
during the penalty phase was the expert
testimony of clinical psychol ogist Dr.
Mussenden, who testified that Torres-

Arbol eda was very intelligent and an
excel l ent candidate for rehabilitation. |d
at 1325.

M. Washington contends that this testinony of Dr. Missenden
was much |ike the expert testinmony given by Dr. Merin
regarding the potential for rehabilitation in his trial. The

Torres - Arbol eda Court went on to hol d:

During the 3.850 hearing, collateral

counsel presented substantial mtigation
evidence that trial counsel could have

di scovered if he had conducted a reasonabl e
i nvestigation of Torres - Arboleda’s
background. Docunentary evidence showed
that Torres - Arbol eda had a history of
good behavi or during his incarceration in
California, had no police record in

Col onbi a, and had attended a university in
Col onbi a. These docunents shoul d have been
considered in mtigation as such factors
may show potential for rehabilitation and
productivity within the prison system See
Stevens v. State, 552 So.2d 1082, 1086
(Fla. 1989); Holsworth v. State, 522 So.2d
348, 354 (Fla. 1988). Additionally, these
docunments coul d have provi ded i ndependent
corroborative data for Dr. Missenden’s
opi ni on that the defendant had a good
potential for rehabilitation. Instead, Dr.
Mussenden relied upon the defendant’s self-
report and sone psychol ogical test as the
basis for his opinion. Testinony at the
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post convi cti on proceedi ng al so reveal ed

t hat Torres-Arbol eda grew up in abject
poverty in Col onbia, was a good student and
child, and supported his famly after his
father’ s death.

Such evidence of fam |y background and
personal history nmay be considered in
mtigation. |d at 1325.

In M. Washington’s case, evidence of his famly background
and his drug addiction was never investigated by trial
counsel . The Court further held:

During testinony at the post conviction
proceedi ng, trial counsel adnitted that he
had no strategic reason for failing to
present this mtigating evidence during the
penalty phase. Counsel considered sonme of
the evidence to be irrelevant or

i nadm ssible (police report of no prior
crimnal history; State’'s contract of
immunity with suspected co-perpetrator) and
was unaware that he coul d obtain other
evidence (California prison records).
Counsel made no attenpt to investigate
Torres-Arboleda’s famly history and
background, work history, or school record
in Colonmbia. In fact, he never even nmade
an application to the court for funds to

i nvestigate in Col ombia because he did not
think the court would approve such a
request. Notw thstandi ng counsel’s beli ef
that the trial judge would inpose a death
sentence, he failed to present any
mtigating evidence to the jury other than
Dr. Mussenden’s testinony and testing
because “1 felt that that’s all | had.
That’s all that | could go with.” At
sent enci ng, counsel offered nothing other
than | egal argunent that the jury’'s
recommendati on shoul d be given great

wei ght. Based upon the testinony and
document ary evi dence presented during the
post-convi ction proceedi ng, Torres-Arbol eda
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has shown “that there is a reasonable
probability that, but for counsel’s
unpr of essional errors, the result of the
proceedi ng woul d have been different.
Strickland 466 U.S. at 694, 104 S. Ct. at
2068. This mtigating evidence, which
existed at tine of trial, "m ght have
provided the trial judge with a reasonabl e
basis to uphold the jury' s life
recommendati on. Heiney v. State, 620 So.2d
171, 174 (Fla. 1993). Had these factors
been di scovered and presented to the court
at Torres-Arboleda’s original sentencing,

t here woul d have been a reasonable basis
in the record to support the jury's
recomendati on and the jury override woul d
have been inproper. See Ferry v. State,
507 So.2d 1373, 1376 (Fla. 1987). Thus
counsel’s failure to investigate and
present mtigating evidence prejudiced
Torres- Arbol eda. Accordingly, we find that
the 3.850 court erred in determ ning that
counsel was not deficient in failing to

i nvestigate and present mtigating evidence
during the penalty phase and in finding
that Torres-Arbol eda was not prejudi ced by
this failure. Thus, we vacate Torres-
Arbl oeda’s sentence of death and remand for
a resentencing hearing before the judge.

It is unnecessary to conduct the hearing
before a jury as Torres-Arboleda is
entitled to the benefit of the previous
jury’s life recommendation. |d. at 1326.

M. Washington’s mtigation investigation would not have
entailed obtaining funding fromthe court in order to trave

to South Anerica to conduct a background investigation. If the
Court found that not traveling to Colonbia to obtain
background i nformati on on Torres-Arbol eda was i neffective and

prejudicial, surely, trial counsel’s failure to travel to

41



Liberty City to obtain background information is ineffective
and prejudicial. Excluding the two trial attorneys, seven out
of the nine witnesses called at the evidentiary hearing coul d
have been called at the Spencer hearing. |In addition to the
non statutory mtigation that was presented in the penalty
phase of the trial, mtigation which was unrebutted by the
State and mitigation which the jury used to return a
recommendation of life, evidence of M. Washington’s famly
background and drug addi cti on woul d have bol stered the
reasonabl e basis in the record to support the jury's
recomendation of life.

In Keen v. State, 775 So.2d 263 (Fla. 2000), the Court held:

The appropriate standard in analyzing a
jury override is well known: “To sustain a
jury override, this Court nust concl ude
that the facts suggesting a sentence of
death are ‘so clear and convincing that
virtually no reasonabl e person could

differ.”” San Martin v. State, 717 So.2d
at 462, 471 (Fla. 1998) (quoting Tedder v.
State 322 So.2d 908, 910 (Fla. 1975). “In

ot her words, we nust reverse the override
if there is a reasonable basis in the
record to support the jury’ s recomendati on
of life.” San Martin, 717 So.2d at 471
(citations omtted). In that manner, the
narrow i nquiry to which we are bound honors
the underlying principle that this jury’'s
advi sory sentence reflected the “consci ence
of the community” at the time of this
trial. See Strausser v. State, 682 So.2d
539, 542 (Fla. 1996) Dolinsky v. State, 576
So.2d 271, 274 (Fla. 1991); Richardson v.
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State, 437 So.2d 1091, 1095 (Fla. 1983).
The trial judge's sentencing order is

t houghtful and well witten; he obviously
considered his decision in a very

del i berative, serious manner. Reasonable
argunments can certainly be presented to
support his order. However, we find that
t he standards for wei ghing aggravators and
mtigators in a death recommendati on case
have been transposed with those applicable
to consideration of a jury recomendation
of life inmprisonment. The foll ow ng
passage fromthe sentencing order
illustrates the trial judge's reasoning:
The Court finds the evidence in mtigation
is mniml conpared to the magnitude of the
crime that has been commtted by the
defendant. In the final analysis, the
mtigating circunstances found to exi st
have no relationship to the crime commtted
to such a degree that the jury could
reasonably conclude life is a proper
penalty. Furthernore, the jury’ s decision
during the guilt phase of this proceeding
essentially disregards any theory that the
death of Anita Keen was accidental. If the
jury believed that the victinm s death was
the result of preneditated nmurder, then the
cold and cal culated plan to kill her nust
necessarily outweigh the mtigating
circunst ances presented by the defense.
This Court can only conclude that the
jury’s hasty recommendation of life
indicates that it was based on sonething
ot her than the sound reasoned judgnent
required in such case. Had the jury

consi dered the aggravating and mtigating
circunmst ances, the facts suggesting a
sentence of death are so clear and
convincing that virtually no reasonable
person could differ. The mtigating
evidence is wholly insufficient to

out wei gh the aggravating circunstances in
support of a life sentence. (Enphasis
added.) The last |ine enphasized above
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i ndi cates that the wong standard was
ultimately applied in consideration of the
jury’s life recommendati on. The singul ar
focus of Tedder inquiry is whether there is
a “reasonable basis in the record to
support the jury’' s recomendati on of life.
San Martin, 717 So.2d at 471, rather than

t he wei ghi ng process which a judge conducts
after a death recommendation. 1d. at 282-
83.

The trial court used alnost identical wording in its order
denying M. Washington’s 3.850 notion follow ng the
evidentiary hearing:

My concl usion would be the same as it was
in my original sentencing order, for all
the reasons stated herein and therein: The
aggravating circunstances in this case so
far outweigh the mtigating circunmstances
that a sentence of death is so clear and
convincing that virtually no reasonabl e
people, armed with all the facts and all
the law could differ. (FSC PCR- 306)
(enphasi s added.)

Had the trial court applied the correct standard in
Tedder, it would not have overridden the jury recomendati on.
| nst ead,

the focus of the analysis was not upon
finding support for the jury’'s
reconmendation, i.e., determning if a
reasonabl e basis existed for the jury’'s
deci sion, but rather toward proving that
the jury got it wong and | acked any
reasonabl e basis to recommend life. In

ot her words, the trial judge disagreed with
their recomendati on based on his view of
the m x of aggravators and mtigators,

rat her than through the prismof a Tedder
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anal ysi s.
Keen, 775 So.2d at 284.

The penalty phase jury heard all the aggravation. The
penalty phase jury also heard the un-rebutted mtigation
present ed by defense counsel. By their recommendati on of life,
they have determ ned that the mtigation outweighed the
aggravation in this case. The trial court’s weighing process
violated the underlying principle that this jury's advisory
sentence reflected the “conscience of the community” at the
time of this trial. The trial court’s opinion of the
aggravators and the record non- statutory mtigation was an
interesting exercise, but it was not necessary. The jury had
done its duty.

In the 3.850 order the trial court wote:

“Counsel made a judgment call not to
i nvestigate and present to the jury

def endant’ s drug abuse and possible
enoti onal di sorders because of that abuse.

Hi s judgnment was sound. It was reasonabl e.
It should not be second-guessed. (See FSC
PCR Vol . 11-302)

M. Washington contends that by stating that trial counsel’s
j udgnment was sound and reasonabl e and should not be second-
guessed, the un-rebutted record mtigation was al so sound and
reasonabl e and shoul d not be second guessed. The trial court

actually ratifies the presentation of the penalty phase
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evi dence when it wote:

“Trial counsel were not ineffective in the way they decided to
present the evidence in the penalty phase. To the contrary,
they were quite effective in their choice of mtigation to be
presented. It resulted in a |life recommendation fromthe
jury.” (See FSC PCR Vol . 11-304)

El sewhere in the 3.850 order, the trial court went on to
state: “The trial jury heard only uncontroverted testinony
that he was a good worker. (This court refuted this in her
sentencing order, and the evidence presented at the
evidentiary hearing causes this previously uncontroverted
evi dence to be quite controverted). (See FSC PCR Vol. 11-
303). In other words, the penalty phase jury was presented
with uncontroverted, unrebutted, record evidence with which
the jury relied upon in following the instructions of the
court itself in returning a recomendation of life. It was the
job of the prosecutor to rebut the record mtigation evidence.
The trial court had the right to question the witnesses in
front of the jury in an effort to “clarify” matters and then
give the attorneys, both the State and defense, an opportunity
to ask further questions based upon the court’s questioning of
the witnesses. Instead, the trial court contested the

mtigation in the peace of a quiet chanmber and did the
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prosecutor’s job for himout of the presence of the jury. The
penal ty phase jury heard conpetent, sound, unrebutted record
mtigation and the evidence and the subsequent reconmendati on
of life resulting fromthe jury evaluation of said evidence
shoul d not be “second guessed.”

The trial court’s m sapplication of Tedder is obvious
froma reading of the conclusion of the 3.850 order:

My concl usion would be the same as it was
in my original sentencing order, for all

t he reasons stated herein and therein: The
aggravating circunstances in this case so
far outweigh the mtigating circunstances
that a sentence of death is so clear and
convincing that virtually no reasonabl e
people, armed with all the facts and all
the law could differ. (Exhibit A PP 22-
23). (See FSC PCR Vol . 11-306).

Al t hough the Tedder standard, “In order to sustain a sentence
of death following a jury recommendation of life, the facts
suggesting a sentence of death should be so clear and
convincing that virtually no reasonabl e person could differ”;
| acks the additional underlined wording which the trial court
added, M. Washington contends that the jury was arned with
all the facts. They were armed with the un-rebutted
mtigation presented by trial counsel in the penalty phase.
The penalty phase jury was arned with all the law. The tri al
court gave it to them when the court instructed the penalty
phase jury that they could consider in mtigation “Any other
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aspect of the defendant’s character or record or background,
and any other circunstances of the offense.”

Just because the trial court did not agree with how the jury
applied the facts to the | aw, does not nean that the
recommendati on of |life should not be respected.

Further, this Court in its de novo review, (See Stephens

v. State, 748 So.2d 1028 (Fla. 1999)), should apply Tedder as

clarified in Keen.

ARGUNVENT |

BASED UPON RI NG V. ARI ZONA AND THE CONCURRI NG

OPI NI ONS I N KI NG AND BOTTOSON, NMR. WASHI NGTON SHOULD

BE SENTENCED TO LI FE | MPRI SONMENT

In light of this Court’s decision on October 24, 2002 in

Bottoson v. More, 833 So.2d 693 (Fla. 2002), and King V.

Moore, 831 So.2d 143 (Fla. 2002), based on Ring v. Arizona,

536 U. S. 584 (2002), M. Washington is entitled to relief.
In Ring the United States Supreme Court held that the
Ari zona statute pursuant to which, following a jury
adj udi cation of a defendant’s guilt of first-degree nurder,
the trial judge, sitting al one, determ nes the presence or
absence of the aggravating factors required by Arizona | aw
for inposition of the death penalty, violates the Sixth
Amendnment right to a jury trial in capital prosecutions;

receding fromWalton v. Arizona, 497 U. S. 639, 110 S. Ct.
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3047, 111 L.Ed.2d 511. |If a State nmakes an increase in a

def endant’ s aut hori zed puni shnment contingent on the finding
of fact, that fact - - no matter how the State labels it - -
must be found by a jury beyond a reasonabl e doubt. A

def endant may not be exposed to a penalty exceeding the

maxi mum he woul d receive if punished according to the facts
reflected in the jury verdict alone. The court noted that
the “right to trial by jury guaranteed by the Sixth Anendnment
woul d be senselessly dimnished” if it enconpassed the fact-
findi ng necessary to increase a noncapital defendant’s
sentence by a termof years, as was the case in Apprendi, but
not the fact-finding necessary to put himto death.

An application of Ring to M. Washington's case entitles
himto relief. At M. Washington’s trial, on July 17, 1992,
the jury returned a recommendation of life inprisonnent. The
jury was not polled. (R Vol. XV - 2750) On Septenber 4, 1992
the trial court overrode the jury recomendati on and
sentenced M. Washington to death. (R Vol. Xl - 1975) The
trial court found aggravating circunstances of:

1. A capital felony committed by a person under sentence
of i nprisonnent,

2. Previous conviction of another felony involving the

use or threat of violence,
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3. A capital felony coonmtted while engaged in the crinme
of burglary and sexual battery, and,

4. Heinous, atrocious or cruel.

The trial court found no statutory mtigating
circunmstances, and found the non-statutory mtigating
circunstances of M. Washington’s |ove for his nother, his
hi gh school diplom, and his sports activities during high

school . See Washi ngton v. State, 653 So.2d 362, 364

(Fl a. 1994)

In Bottoson and King, the Court, for the first tine,
addressed the inpact of Ring on Florida’s sentencing schene.
In both Bottoson and King, each justice wote separate
opi ni ons explaining his or her reasoning for denying
petitioners relief. In both decisions, a per curiam opinion
announced the result. 1In neither case does a majority of the
sitting justices join the per curiamopinion or its
reasoning. In both cases, four justices (Chief Justice
Anst ead, and Justices Shaw, Pariente, and Lewis) wote
separate opinions explaining that they did not join the per
curiam opi nion, but concurred in result only.

In addition to the opinions in Bottoson and King, M.
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Washi ngton finds an unexpected ally in the State of Florida*
In Bottoson, several nenbers of the Court inplicitly and

explicitly raised serious questions about the continuing
validity of Florida’s schene allowing a trial judge to
override a jury’ s recommendation of life inmprisonment. |In
his opinion concurring in result only, Justice Lew s provided
t he nost explicit discussion as to his concerns of the
ongoing vitality of the jury override in Florida in |ight of
Ri ng:

Bl i nd adherence to prior authority, which

is inconsistent with Ring, does not, in ny

vi ew, adequately respond to, or resolve the

chal l enges presented by, the new

constitutional framework announced in Ring.

For exampl e, we should acknow edge t hat

al t hough deci sions such as Spazi ano v.

Florida, 468 U S. 447 (1984), have not been

expressly overruled, at |east that portion
of Spazi ano which would allow trial judges

“M . Washington also brings to the Court’s attention the
recent position of the State of Florida regarding the
applicability of Ring and Apprendi to jury overrides. In Ault
v. State, No. SC 00-863, a capital case pending on direct
appeal, the State has taken the position that “[i]n
Florida,”only a defendant in a jury override case has any
basis to raise an Apprendi challenge to Florida s death
penal ty statute” (Answer Brief of Appellee, Ault v. State,
SC00- 863, at p.63) (enphasis added). Certainly this presents
a change in position fromthat which was espoused by the State
inthe litigation in MIls v. More, 786 So.2d 532 (Fla.

2001), a change due no doubt, to the decision in Ring. G ven
its position in Ault, the state would be hard-pressed to argue
in M. Washington’s case that there is no basis for a

chall enge to the statute in light of the facts of his case.
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to override jury recomendations of life
i nprisonnment in the face of Sixth Amendnent
chal | enges nust certainly now be of
guestionable continuing vitality. Bottoson
v. State, 2002 W 31386790 (Fla.) At p,
725.
Al t hough Bottoson did not involve a jury recomrendati on
of l'ife and thus “we are not required to face this issue

directly today,” Justice Lewi s unequivocally concluded that
“we shoul d not suggest the continuing validity of the concept
of trial courts overriding jury recomendations of life

i nprisonment in these cases.”ld. at 726. This is so because,
in Justice Lewis’ view, “a logical reading and conpari son of
the texts of Spaziano and Ring opinions produces an

i nescapable conflict.” [Id. at 726. The fundanental reason
underlying Justice Lewi s’ concern about the validity of the
override in light of Ring is the |anguage in Ring which
“counsels that this Court cannot allow a sentencing judicial
officer to find aggravating factors contrary to the specific
findings of a jury on those aggravating factors and override
jury recomendations of life inmprisonment.” 1d. at 726.

I n other words, in Justice Lewms’ view, if Ring stands
for the proposition that penalty phase juries nust make
findings of the aggravating factors,

“a trial judge may not sinply dism ss the
jury’s recommendati on based upon these

findi ngs and do precisely what Ring
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prohibits. A trial court sinply cannot
sentence a defendant to death through
findings of fact rendered conpletely

wi thout, and in the case of a jury
override, directly contrary to, a jury’'s
advi ce and input. As has been noted by
this Court in the past, a “jury’'s life
recomendat i on changes the anal yti cal
dynam c, Keen, 775 So.2d at 285, and under
Ring, this |life recomendati on nust be
respected. Thus, this is not only an

asserted irreconcilable conflict, in ny
viewit is a conflict we should
acknow edge.” ld. at 727.

The underlying concern in Justice Lewis’ opinion about
the lack of requisite fact findings nade by Florida penalty
phase juries is also reflected in the opinions of several
ot her menbers of the Court.

| ndeed, a majority of the justices concurring in result
only expressed concern that because Florida' s statute fails to
provide that the jury nmake the requisite findings of
aggravati on under Ring and Apprendi, Florida s statute runs
af oul of the Sixth Amendnent. Wiile this failure in the
statute applies to jury recommendati ons of |life or death, the
problemis sinply highlighted in the context of a jury
recommendation of |life, where there is no indication that the
jury found any aggravating circunstances to exist, nmuch | ess
the additional requirements for death eligibility under

Fl orida’ s sentencing scheme. Based on the various opinions in
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Bottoson and King, it is thus clear that a majority of the
Court has expressed doubts about the continuing validity of
Florida s statute which permts, and permtted at the tinme of
M. Washington's trial, a judge to expressly reject he
recomendation of |ife by the jury.

I n Bottoson, Justice Lewis explained in his view that
“the validity of jury instructions given in [Bottoson s] case
shoul d be addressed in light of [Bottoson’s] facial attack

upon Florida’s death penalty schenme on the basis of the

holding in Ring v. Arizona.” According to Justice Lew s:

[ITn Iight of the dictates of Ring v.
Arizona, it necessarily follows that
Florida s standard penalty phase jury
instructions may no |onger be valid and are
certainly subject to further analysis under
the United States Suprene Court’s Cal dwell
V. Mssissippi, 472 U.S. 320 (1985),
holding. In Caldwell, the Supreme Court
concluded “it is constitutionally

i mperm ssible to rest a death sentence on a
determ nati on made by a sentencer who has
been led to believe that the responsibility
for determ ning the appropriateness of the
def endant’ s death rest el sewhere.” 1d. at
328-29, 105 S.Ct. 2633.

Pursuant to this view, Justice Lew s proceeded in his
opinion to carefully review the voir dire proceedi ngs and the
jury instructions, thereby suggesting that a case by case
analysis is warranted in determ ning whet her any death

sentenced individuals are entitled to post conviction relief
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in the light of Ring. In his opinion, Justice Lew s
concluded, “there was a tendency to mnim ze the role of the
jury, not only in the standard jury instructions, but also in
the trial court’s added expl anation of Florida s death penalty
scheme.” 1d. at 734*35. However, he found the standard jury
instructions and judicial commentary were not so flawed in M.
Bottoson’s case to warrant reversal. Justice Lewi s expl ained,
“al though the standard jury instructions may not be flawed to
the extent that they are invalid or require a reversal in this

case, such instruction should now receive a detailed review

and analysis to reflect the factors which inherently flow from
Ring.” 1d.at 734. (Enphasis added). Clearly, Justice Lew s’
position carries with it the unstated inference that a
reversal will be required in some cases where the proper
analysis is conducted and it is determ ned that the
m nimzation of the jury' s role exceeded that occurring in
Bot t oson.

I n Bottoson, the State argued in its RESPONSE TO PETI TI ON
FOR WRI T OF HABEAS CORPUS AND APPLI CATI ON FOR STAY OF
EXECUTI ON on page 16, that: “The jury's vote reflects its
consi dered wei ghing of the aggravating and mtigating
ci rcunmst ances, not whether any particular juror rejected some

or all of the aggravating circunstances. Based upon the plain
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| anguage of the statute, the only conclusion that can be drawn
fromthe jury's sentencing vote is that two jurors thought
that life was a nore appropriate sentence than death.” In M.
Washi ngton’s case, the jury recommended life and was di sm ssed
by the court, no inquiry was nade as to how nany jurors
recommended |ife and how many jurors recomended death. Taken
in the light nost favorable to M. Washington, it can be
inferred that this was a unani nous recommendation for life

ot herwi se the jury would have specified the split in votes for
life over death. Since there is no evidence that the jury did
not follow the trial court’s instructions, the jury determ ned
t hat the aggravators were not proven beyond a reasonabl e doubt
and the mtigating factors outwei ghed the aggravation

present ed.

To allow a sentencing judicial officer to find
aggravating factors contrary to the specific findings of a
jury on those aggravating factors and override jury
recommendations of life inprisonnment is contrary to the spirit
of Ring. M. Washington contends, along with Justice Lew s,
that under Ring, a jury's |life recommendati on nust be

respect ed.

I N 1994, THE YEAR OF MR. WASHI NGTON' S DI RECT APPEAL, THE
TEDDER STANDARD WAS APPLI ED | N AN ARBI TRARY MANNER, DEPRI VI NG
WASHI NGTON OF HI' S RI GHTS UNDER THE SI XTH, EI GHTH, AND
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FOURTEENTH AMENDMVENTS AND I N VI OLATI ON OF THE HOLDI NG I N RING
AND THE CONCURRI NG OPI NI ONS | N BOTTOSON AND KI NG

In Parker v. State, 643 So.2d 1032 (Fla. 1994), The

Fl ori da Suprenme Court reversed a jury override. The Court
hel d:

A defendant’s capacity to form |l oving
relationships with his famly and friends
is worthy of a jury’'s consideration in
recomrendi ng puni shnment for capital murder.
See, e.qg., Scott v. State, 603 So.2d
1275,1277 (Fla. 1992); Bedford v. State,
589 So.2d 245,253 (Fla. 1991), cert.

deni ed, 503 U. S. 1009, 112 S.Ct. 1773, 118
L. Ed. 2d 432 (1992). A difficult chil dhood
is valid nonstatutory mitigating evidence
upon which a jury is entitled to rely.

See, e.g., Scott 603 So.2d at 1277. Jurors
al so may consider renorse or repentance.
See Stevens v. State, 613 So.2d 402, 403
(Fla. 1992). As we said in Scott,”[w]hile
sone persons may disagree with the wei ght
of this evidence, or may even disbelieve
portions of it altogether, clearly other
reasonabl e persons woul d be convinced by
it.” 603 So.2d at 1277. We al so note that
the jury was apparently quite capable of
reasonably sorting out the facts and
applying the law in the guilt phase, where
it distinguished the Dalton nurder fromthe
Padgett and Sheppard nmurders in handing
down their guilty verdicts, all of which
were supported by the record. See Parker
v. State, 458 So.2d at 754. There is no
reason to believe that the sane jury was

| ess capabl e of reasonably applying the
aggravation and mtigating circunstances in
t he penalty phase of the trial. Thus, we
conclude that the override was inproper
because jurors reasonably could have relied
on these nonstatutory factors established
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in the record to recommend a |ife sentence

under the totality of circunstances in this

case. |d. at 1035.
In M. Washington’s trial the jury was apparently quite
capabl e of reasonably sorting out a massive anpbunt of DNA
evi dence and applying the law in the guilt phase. The Parker
court rejected the State’'s claimthat the Florida Suprene
Court should defer to a trial judge' s discretionary decision
regardi ng the weight of mtigating evidence regardless of the
jury’s reconmendation. |d.
The non-statutory mtigation un-rebutted by the State was
obvi ously given great weight by the penalty phase jury.
Washi ngton’s ability to live within the prison setting, the
opinion of Dr. Merin regarding the high inprobability of this
def endant planning the nmurder, M. Washington’s chil dhood, his
good work habits, his support of his children, and the other
non-statutory mtigation outlined in defendant’s sentencing
menor andum and supported by case |law, were un-rebutted by the
State and in the record for the jury to consider. Since the
facts of the Parker penalty issues closely resenble M.
Washi ngton’s mtigation, why did the Florida Supreme Court

reverse Parker and not M. Washington's override?

In Turner v. State, 645 So.2d 444 (Fla. 1994), the

Florida Suprene Court reversed the override on the basis that
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“there is anple mtigation on which the jury could have relied
in making its |life recommendation.” 1d. at 447. The
mtigation in Washington's case was nore than anple. Again,
why the disparate treatnment?

In Esty v. State, 642 So.2d 1074 (Fla. 1994), The Florida

Suprenme Court hel d:

For a trial judge to override a jury
recommendation of |life, “the facts
suggesting a sentence of death should be so
clear and convincing that virtually no
reasonabl e person could differ.” Tedder v.
State, 322 So.2d 908, 910 (Fla. 1975). An
override is inproper if there is a
reasonabl e basis in the record to support
the jury's recommendation. Ferry v. State,
507 So.2d 1373,1376 (Fla. 1987). The
record in this case reveals a number of
factors that support the jury’s
recommendation, including Esty’'s age of

ei ghteen at the tinme of the nurder, his

| ack of crimnal history, his potential for
rehabilitation, and the possibility that he
acted in an enmotional rage.(Enphasis
added.) Thus, we conclude that jury
override was inmproper because the jurors
could have relied on these factors
established in the record to recommend a
life sentence in this case. 1d. at 1080.

In M. Washington's case his potential for rehabilitation and
lack of intent to kill had been established in the record for
the penalty phase jury to rely upon in recomending a life
sentence. VWhy then would the reviewi ng court disregard its own

case precedent and not reverse the override in M.
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Washi ngton’ s case?

In Caruso v. State, 645 So.2d 389 (Fla. 1994), after

di scussing the defendant’s age of 21 as a valid mtigator, the
Fl orida Suprenme Court noted that he was known by famly
menbers as | oving, nonviolent, and a good worker, citing Scott
and Bedford. The Florida Suprene Court held that there was a
reasonabl e basis for the jury s recommendati on and reversed
the override. Id. at 397. M. Washington had sim|lar, anong

ot her, un-rebutted record mtigation, yet he was not granted
the same relief. Wy?

In Barrett v. State, 649 So.2d 219 (Fla. 1994), The

Supreme Court of Florida held again that the facts in the
record show a reasonabl e basis on which the jury could have
concluded that life inprisonment was the appropriate sentence.
After detailing the other mtigation which should have been
consi dered, the Court noted “his potential for rehabilitation
and positive personality traits” and “his capacity to form

I oving relationships with his famly and friends” citing

St evens and Scott respectively. 1d. at 223. The overri de was

reversed. In Garcia v. State, 644 So.2d 59 (Fla. 1994),

"Garcia chose not to present any evidence in the penalty
phase.” ld. at 61. In M. Washington’s case he did elect to

present evidence of non-statutory mtigation, there was valid
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record un-rebutted mtigation which the jury obviously used in
its deliberations. The historical overview of jury overrides

in Florida from 1974 until 2000, neke clear the fact that the

jury override has been applied in an arbitrary manner.

The reversal rate on direct appeal is inpressive in the
relief granted defendants by the direct appeal Court. The
reversal rate in post-conviction and federal proceedings
fortify the contention that courts do not believe that trial
courts should presune to second guess the penalty phase jury
if there is mtigation in the record. To assune that the
penalty phase jury did not find certain non-statutory
mtigation to be consequential and instead relied upon an
“inproper mtigator” would require the use of a crystal ball.
Neither the trial court nor the reviewi ng Court had the
benefit of the clarification of the Tedder standard in Keen.
The trial court used the same wei ghing process in an override

case that should only be used when the jury recomended deat h.

M. Washington’s jury override claimis not procedurally
barred. In M. Washington’s initial brief filed August 21,
2001, previous post-conviction counsel asserts that despite
adverse rulings, due process and fundanmental fairness in the

context of a capital case mandate that this claimshould be
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considered on the nerits. (See Appellant’s Initial Brief page
60-61). M. Washington further preserved the claimin his
nmotion for rehearing filed on Decenber 2, 2002, citing Keen.

The cases of Ring, King and Bottoson were decided in 2002.

The Supreme Court of Florida rendered its opinion on M.

Washi ngton’s case on Novenber 14, 2002. The notion for
reheari ng was deni ed on January 10, 2003. Had the Suprene
Court of Florida rendered its opinion subsequent to June 24,
2002, when Ring was decided and prior to October 24, 2002 when

Ki ng- Bott oson was deci ded, the WAshi ngton case woul d have been

ripe for review. The concurring opinions by Justice Lewis and

others in the King-Bottoson opinions regarding jury overrides

state that jury overrides “certainly now be of questionable
continuing vitality.” Bottoson at 725. The trial court’s
awar eness of the opinions quoted in its order on page 22,
indicate that M. Washington’s case should be considered by
this Court.

In Christnmas v. State, 632 So.2d 1368 (Fla. 1994) the

Suprenme Court of Florida held:

In this case, however, we find that the
Tedder standard has not been net given that
evi dence exists in this record upon which a
jury could have recomrended life

i nprisonnment. We disagree with the State’s
contention that the mtigation in this case
“pales in significance” against the strong
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aggravating circunstances; especially given
that the trial judge erroneously found that
the killings were heinous, atrocious, and
cruel. |d. at 1371-72.

The trial court in its ORDER DENYlI NG AMENDED MOTI ON TO VACATE

JUDGVENTS OF CONVI CTI ON AND SENTENCES dat ed Novemnber 18, 2003,

on page 15 reveals the fatal flaw in its reasoni ng regarding
t he denial of defendant’s notion. The trial court stated:

Even if the heinous, atrocious, or cruel

aggravating factor, and the nmurder while

under a sentence of inprisonnent were to be

elimnated conpletely fromthis court’s

consi deration, the override should still be

sust ai ned based on the two aggravating

ci rcunmst ances that do not violate

Apprendi /Ring, and “no statutory mtigating

ci rcunst ances, and inconsequential non-

statutory mtigating circunstances.”

Washi ngton v. State, 653 So.2d 362, 366

(Fla. 1994). (See Order at page 15).
M. Washington respectfully contends that pursuant to
Apprendi / Ring, the heinous, atrocious, or cruel aggravating
factor, and the murder while under a sentence of inprisonnent
mandat e conplete elimnation fromthe court’s consideration as
t he above nentioned aggravating factors had not been proven
beyond a reasonabl e doubt. The trial court’s analysis of the
aggravation is skewed. The trial court is assunm ng that
aggravati on exi sted when there is no evidence to denonstrate

t hat the aggravati on had been proven beyond a reasonabl e

doubt. The fatal flawin the trial court’s reasoning is two
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pronged. When the trial court termed the non-statutory
mtigation as “inconsequential”, it was expressing the trial
court’s opinion, not the penalty phase jury’'s. Barring a
special verdict formrequiring the jury to list both
aggravati on proven beyond a reasonabl e doubt and requiring the
jury to list mtigation proven by a preponderance of the
evi dence, nobody can specul ate as to which evidence was used
by the jury in their deliberation of this case. The trial
court’s analysis of why the jury recommended a |ife sentence,
al t hough an interesting theory is still just a theory. (See
Order pages 17-18). Anot her special circunstance that this
Court should be aware of is that the jury was not polled, nor
was the “split” -if there was one -indicated on the verdi ct
form What is clear fromthe record is that the penalty phase
jury was presented with un-rebutted non-statutory mtigation.
Justice Stevens’ assessnment of the jury’'s conparative

advantage in determning, in a particular case, whether
capi tal punishment will serve that end in Ring addresses the
uni que responsibility of the jury in capital cases in this
manner :

In respect to retribution, jurors possess

an i nmportant conparative advantage over

judges. In principle, they are nore

attuned to “the comunity’s noral
sensibility,” Spaziano, 468 U. S., at 481,
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104 S. Ct. 3154 (STEVENS, J., concurring in
part and dissenting in part), because they
“reflect nore accurately the conposition
and experiences of the comunity as a
whole,” id., at 486, 104 S.Ct. 3154. Hence
they are nore likely to “express the
consci ence of the community on the ultimte
gquestion of life or death,” Wtherspoon v.
II'linois, 391 U. S. 510, 519 88 S.Ct. 1770,
20 L.Ed.2d 776 (1968), and better able to
determine in the particular case the need
for retribution, nanmely, “an expression of
the community’' s belief that certain crines
are thenselves so grievous an affront to
humanity that the only adequate response
may be the penalty of death.” 1d. at 615-
16, *2447

In M. Washington’s case the jurors did express the conscience
of the community on the ultimte question of life or death
when the penalty phase jury rendered their life
recommendati on. Their recomendati on should be respected.
M. Washington’s plea for mercy was found to have nerit by a
jury of his peers. In 1994, his plea for justice went unheeded
when the 1994 Fl orida Suprenme Court allowed the trial court to
i mproperly weigh un-rebutted record non-statutory mtigation
and deemit “inconsequential.” The 1994 Court did not have the
benefit of Keen when it rendered its decision.

Ti me passed, the conposition of the Court changed, and
with it, the courts of this country continued to evol ve.

Justice Scalia, in his concurring opinion in Ring wote:

Al t hough “the doctrine of stare decisis is
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of fundanental inportance to the rule of
lawf.]’ ... [o]Jur precedents are not
sacrosanct.” Patterson v. MlLean Credit
Uni on, 491 U. S. 164, 172, 109 S.Ct. 2363,
105 L. Ed. 2d 132 (1989) (quoting Welch v.
Texas dept. of Hi ghways and Public Transp.,
483 U. S. 468, 494, 107 S.Ct. 2941, 97
L. Ed.2d 389 (1987)). “[We have overrul ed
prior decisions where the necessity and
propriety of doing so has been
established.” 491 U. S., at 172, 109 S. Ct.
2363. We are satisfied that this is such a
case. ld. at 608, *2442-43.
M. Washington respectfully contends that the Florida Suprene
Court’s lengthy concurring opinions in Bottoson and King

indicate a willingness to address the override issue. As noted
by the trial court in its order on page 22, “we should not
suggest the continuing validity of the concept of trial
court’s overriding jury recomendations of life inprisonnent
in these cases.” Bottoson at 726, and Justice Quince’s
comments regarding the Bottoson case :
“This case is not the appropriate vehicle to raise the
mul ti pl e concerns involving a jury override which nmay result
fromthe Ring decision.” Bottoson at 702, Quince, J.
concurring. M. Washington's case is the appropriate vehicle.
Under si gned counsel is not seeking that this Court
decl are the override provision invalid. As cited above the
override provision was originally drafted to prevent inflanmed

juries fromcausing injustice. One of the unique factors to
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be considered in the case at bar is that an inflanmed trial
court indulged in an inproper weighing process. Another
factor to be considered is that in 1994, there was a disparity
in the rulings regarding overrides. This was due to the fact
that there was no clarification of the Tedder standard until
2000, when this Court decided Keen. Yet another factor is that
the ruling in Ring regarding inproper aggravation. It
clarifies and bolsters the holding in Christms, a case

deci ded the sanme year as the Washington direct appeal.

Al t hough undersi gned counsel agrees with Justice Lew s’
concurring opinion that “we should not suggest the continuing
validity of the concept of trial court’s overriding jury
recommendations of life inprisonment in these cases,” these
cases should be evaluated on a case by case basis given the
totality of the circunstances. Gven the totality of the
circunstances in this case, and this case only, it is clear

t hat Washi ngton has suffered an injustice. The courts of this
state and this country exist to right injustice. May they do
so in M. Washington’s case.

CONCLUSI ON AND RELI EF SOUGHT

In light of the facts and argunments presented above, M.
Washi ngt on contends the trial court erred in overriding the jury

life recomendati on. M. Washi ngton noves this Honorabl e Court
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to:
1. Vacate the sentence of death, and sentence himto life

i npri sonnment .
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