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PRELI M NARY STATENMENT

| ssues

Al t hough Henry has divided his

i neffective assistance of



counsel claiminto two issues: 1) ineffective assistance and
2) prejudice, undersigned counsel has addressed both issues as
one as the law is <clear that to establish a claim of
i neffective assistance of counsel, a defendant nust establish
bot h deficient performance and prejudice. Accordingly, the
state has addressed both prongs in responding to the general

claimof ineffective assi stance of counsel.

Citations to the record

The appellate record from Henry' s first trial, Florida
Suprenme Court Case No. 70,554, will be designated as “TR’ (for
trial record on appeal) followed by the appropriate volune and
page nunber (TR #/ #). The appellate record from the 1991
retrial, Florida Supreme Court Case No. 80,941, wll be
designated as the letters “RTR’ (for retrial record on appeal)
and “RTT” (for the retrial transcripts) followed by the
appropriate volunme and page nunber. References to the instant
record wll be designated as the letter “PCR’ (for
postconviction record on appeal) followed by the appropriate

vol une and page nunmber (PCR #/#).



STATEMENT OF THE CASE

The Gand Jury for the Thirteenth Judicial Circuit
i ndicted appellant, John Ruthell Henry, on January 15, 1986
for the first-degree nurder of his stepson, Eugene Christian.
Appel | ant was convicted and sentenced to death. (PCR 1/29-33)
This Court overturned his conviction and remanded the case for

a newtrial. See Henry v. State, 574 So. 2d 66 (Fla. 1991).!1

On August 24-31, 1992, a new trial was held before the
Honor abl e Susan Bucklew, Circuit Judge. (RTT 4-11/1-1162) The
jury again found appellant guilty as charged. (RTT 11/1162)

After penalty phase proceedings, the jury returned a
recomendati on of death by a vote of eleven to one and Judge
Buckl ew re-inposed the death penalty, finding the following in
aggravation: (1) Prior violent felony;? and (2) during the
course of a kidnapping. The court gave sonme weight to the
following statutory mtigating factors: (1) the nurder was
conmmtted while Henry was wunder the influence of extrene
mental or enotional disturbance; and (2) Henry's capacity to

appreciate the crimnality of his conduct or conform to the

! Henry was also tried and convicted in Pasco County for the first-degree murder
of Christian’s mother, Suzanne Henry. Henry v. State, 649 So. 2d 1366 (Fla
1994).

2 Henry had previously been convicted of second-degree murder for the stabbing
death of hisfirst wife, Patty Roddy and had been convicted of first-degree murder
for the stabbing death of his second wife, Suzanne Henry.



requi renments of |aw was substantially inpaired.

The court also gave sonme weight to the follow ng
non-statutory mtigating factors: (1) Henry pled guilty and
turned hinself in for the nmurder of his first wife; (2) Henry
was cooperative with |aw enforcenment; (3) Henry exhibited good
conduct in jail; (4) Henry was good to Christian while he was
alive and is truly renmorseful for the nurder; (5) Henry has a
hi story of drug and al cohol abuse; and (6) Henry fell as a
child and suffered some brain injury. The court found that
t he aggravating factors outweighed the mtigating factors and
agai n sentenced Henry to death. (RTR 3/441-47)

Appel l ant then sought review in this Court. This Court

affirmed the conviction and sentence. Henry v. State, 649 So.

2d 1361 (Fla. 1994). After rehearing was denied, a Petition
for Wit of Certiorari was taken to the United States Suprene

Court. Certiorari was deni ed. Henry v. Florida, 516 U. S. 830

(1995).

Post convi cti on Proceedi ngs

The O fice of the Capital Collateral Regional Counsel-
Mddle filed a shell Mdtion to Vacate Judgnent of Conviction
and Sentence on March 28, 1997. (PCR 1/67) After CCRC-M ddl e
filed a motion to withdraw, registry counsel, Baya Harrison

was appointed to represent Henry. (PCR 2/ 396) On Sept ember



12, 2002, Henry filed a conplete notion to vacate to which the
state filed a response. At the case managenent conference,
Judge Beach summarily denied sonme of the clainms and granted an
evidentiary hearing regarding the remaining clainmns. (PCR
5/908-1023; 6/1024-1121)

An evidentiary hearing on the notion comenced on Cctober
17, 2003. Judge Beach issued a witten order denying all
relief on Decenmber 17, 2003. (PCR 7/1263-1291) Thi s appeal

foll ows.



STATEMENT OF FACTS

Tri al
This Court’s rendition of the facts, as set forth in

Henry v. State, 574 So. 2d 66, 67-68 (Fla. 1991) and adopted

by this Court in Henry v. State, 649 So. 2d 1361, 1363 n.1

(Fla. 1994), is set forth below in pertinent part:



Suzanne Henry’'s body was found in her home in the Pasco County
town of Zephyrhills, Florida, at 4:20 p.m on Decenber 23,
1985. She had been stabbed thirteen tinmes in the throat, and
her body had been covered with a rug and left near the living
room couch. Her son, five-year-old Eugene Christian, was

m ssi ng.

Wthin a short period of tinme, the sheriff’s office discovered
enough evidence to arrest Henry for his wife’'s nurder. The two
chief investigators in the case were Pasco County detectives
Fay WIlber and WIlliam MNulty. WIlber and MNulty tracked
Henry to the Twilight Hotel in Zephyrhills, where he was
staying in a room with Rosa Mae Thomas. He was arrested
shortly after mdnight. Detective WIber read, Henry his

“Mranda rights,” [nl] and asked about Eugene Christian. Henry

deni ed know ng hi s whereabouts.

* * %

Utimtely, WIber said he was going to have to | eave
and find Eugene w thout Henry' s help. At this point, Henry
said Eugene was in Plant City. WIber asked if the boy was
alive, and Henry said he was not. Henry said he would take
police to the site, and he did so. When the body was found, it

appeared that the victim had been stabbed five tinmes in the



neck. Once the body was recovered, Henry was taken back to
Dade City, where, after again being informed of his Mranda

rights, he made a full confession concerning both nurders.

Henry related that he had gone to his estranged wife’'s house
bef ore noon on Decenber 22 to discuss what Christmas present
to buy Eugene. While he was there they got into an argunment
over his living with Rosa Thomas. After he refused to |eave,
she attacked him with a kitchen knife. They “tussled” and
after he was cut three times on his left arm he “freaked
out,” took the knife away from her, and stabbed her. He then
covered her body and went into another roomto get Eugene, who

had been wat ching television.

Henry said that he then took Eugene with him and drove to
Plant City, in Hillsborough County. They stopped for himto
buy the boy a snack and later for him to buy some cocaine
bef ore headi ng back toward Zephyrhills. When Henry thought he
saw flashing lights behind him he said he turned into an
isolated area near a chicken farm because he believed police
were after him Wen the car got stuck in sone nud, Henry and
Eugene got out and wal ked a short distance away. They stopped
and Henry snoked his cocai ne while hol ding Eugene on his knee.

He then stabbed the boy to death and considered killing



hi msel f, but could not bring hinself to do it. He walked
around for awhile before dropping the knife in a field. Sonme
ni ne hours had passed since he killed his wife. He wal ked back
to Zephyrhills, went to Rosa Thomas' house, and changed
clothes. The two then went to the notel. Henry said he did not

know why he killed Suzanne and Eugene.

Henry v. St at e, 574  So. 2d 66, 67-68 (Fla

1991) (f oot note onmitted)

In addition to the foregoing, the follow ng
evi dence was al so presented.

John Henry testified that he had been convicted
of several felonies and had been in prison twice,
where he did not receive psychological treatnment.
(RTT 8/584-85) At the time of the instant offense
he had pled guilty to cocaine charges and was
awai ting sentencing. (RTT 8/586) Henry also
testified that he had been convicted and sentenced
to death for the nurder of Suzanne Henry and
admtted stabbing Patricia Roddy to death in 1975
for which he was convicted of second-degree nurder.
(RTT 8/587-89) He explained that he had two

daughters by Patricia Roddy, to whom he was fornerly



married, who are now nineteen and twenty. (RTT
8/599) He was 24 years old and under the influence
of al cohol when he stabbed Roddy. (RTT 8/591)

Psychi atri st Daniel Sprehe was appointed by the
Hi I | sborough and Pasco County courts to exam ne John
Henry. He interviewed him for over an hour on
February 12, 1987, and reviewed other reports. (RTT
8/ 646-47, 685) Dr. Sprehe testified that John Henry
had at one tine been “Baker Acted.” (RTT 8/654)
John Henry told Dr. Sprehe virtually the sanme story
he told Detective WIlber and to which he testified.
Dr. Sprehe recalled that Henry thought he saw a man
in medieval arnmor in the woods that night. The
doctor considered this an hallucination but admtted
t hat Henry could have seen a deputy or some one and
have had a visual distortion. (RTT 8/666) He said
Henry knew he was killing Eugene but did not know
why he did it. He |loved Eugene very nuch. He cried
and regretted it. (RTT 8/650-53)

Dr. Sprehe did not diagnose any psychotic state,
but testified that John Henry was in a state of
cocaine intoxication at the time of the crine. He
concluded that Henry's ability to form specific

intent was inmpaired from cocai ne use. (RTT 8/659-



60) Wthin a reasonable probability, Henry was
unable to form the specific intent to commt first-
degree nurder on the night in question. (RTT 8/686,
690)

Dr. Walter Afield, a specialist in neurology and
psychiatry, first exam ned John Henry in Decenber of
1986. (RTT 8/691) At that time, Henry was quite
paranoid and disturbed and he believed people were
plotting against him and everyone was out to get
hi m He was sonmewhat vague, did not seem very
intelligent, and wanted to unite with his dead wfe
and child. Henry had a longstanding history of
ment al illness and drug abuse and had been
hospitalized for attenpted suicide. (RTT 8/696-98)

Dr. Afield testified that Henry had a very
serious and severe drug and al cohol addiction, and
was deteriorated. His diagnosis was “chronic
paranoia and drug and al cohol abuse, severe.” He
noted that psychotic persons often use drugs such as
cocaine to nedicate themselves -- to control the
voi ces and hallucinations. Eventual |y, the drugs
make it worse. (RTT 8/699-702)

Dr. Afield testified that Henry's ability to

form the specific intent to commt first-degree



murder at the time of the homcide was “seriously
conprom sed, if he even had the ability at all.” He
t hought Henry was burned out on drugs, craziness and
al cohol and could not formthe intent at all. (RTT
8/ 705)

Psychol ogi st Dr. Robert Berland, testified that
he spent at |east ten hours talking with John Henry,
in addition to which he reviewed reports of other
experts, talked with wtnesses, and admnistered
psychol ogi cal tests. (RTT 9/784, 789-90) He
adm ni stered the Mnnesota Miltiphasic Personality
| nventory (“MWPI”) on two occasions; the Wechsler
Adult Intelligence Scale (“WAIS"); the Bender-
Gestalt, and the Rorschach or “ink blot” test. The
Rorschach test showed that Henry was not capabl e of
much conventi onal thinking. His scoring showed a
di st ur bed t hi nki ng process, synptomati c of
psychosis. (RTT 9/791, 844-45)

John Henry’'s Decenber, 1991, MWl test showed
that he had a chronic nental illness. “Chronic”
meant that he was nentally ill so long that he was
used to hallucinations and delusions and was no
| onger feeling a great deal of disconfort from his

synpt ons. He was still considerably disturbed even



when the inflamatory effect of drugs was gone.
Henry scored high for schizophrenia, paranoia and
depression. (RTT 9/802-05)

Dr. Berland had adm nistered an earlier MWl to
John Henry in October of 1986, about ten nonths
after his arrest for the instant hom cide. (RTT

9/ 806) At that time, Henry was quite severely

di sturbed and scored nore |ike soneone in a state
hospital than sonmeone out on the street. (RTT
9/ 807) Berland noted that Henry's 1991 MWPI

profile, on which his decreased “F’ score showed no
attenpt to fake, confirmed his diagnosis of chronic
mental illness. (RTT 9/808, 884-99)

The WAIS test, admnistered to John Henry in
Cct ober, 1986, showed that Henry’'s 1Q was 78,
i ndi cating borderline i ntellectual functioni ng.
Henry could not read the MWPI which requires a sixth
grade reading level. Dr. Berland had to read it to
him (RTT 9/810-12) Henry’'s highly variable scores
(two full standard deviations) on the WAI'S indicated
brain damage. (RTT 9/814-15)

Henry's brain damage was corroborated by
interviews with others. Henry’'s sisters told Dr.

Berland that his father physically abused their



not her before, during and after her pregnancy with
Henry, necessitating nedical attention in sone
cases. (RTT 9/824) His nother suffered from
serious sickle cell anem a. (RTT 9/825) Henry had
severe asthma from i nfancy which caused him to have
trouble sleeping prior to the age of four or five,
rai sing t he possibility of pr ol onged oxygen
deprivati on. It was reported that Henry sniffed
gasoline for weeks at a tinme from age five or siXx,
particul arly between the ages of nine and thirteen.
Dr. Berland testified that gasoline causes oxygen
deprivation and is extrenmely damaging to brain
tissue. Henry fell off a trailer and hit his head
at age ten and experienced blurred vision for weeks
after that, a synmptom of brain injury. At age
si xteen, he was in an autonobile crash. (RTT 9/824-
25)

During clinical interviews in 1986 and 1991,
Henry reluctantly admtted to auditory, visual and
tactile (things felt on the skin) hallucinations.
(RTT 9/811-12) In 1986, Henry said he had believed,
since he was nineteen years old, that unknown people
were talking about him as they walked past him

Also since age nineteen, he had experienced



“i npending doom” unrelated to anything going on
around him This is an early synptom of psychosis.
He claimed to hear voices, which increased with his
drug use, since his late teens. He had vi sions,
nostly when on drugs, since age 25. He t hought his
wife was plotting behind his back. (RTT 9/820-21)

The doctor testified that Henry was guarded
about what was going on inside his head and that his
| ongst andi ng psychotic disturbance appeared to be a
conbination of brain damge and inherited nental
illness. (RTT 9/826) His condition would cause
di sturbances in judgnent and distortions in his
perception of what was happening to him and what
ot hers intended when they did things. (RTT 9/829)

Dr. Berland summarized Henry’'s 1986 description
of the events leading up to and the stabbings of
Suzanne and Eugene. Henry reported feeling
frightened when |ooking at Suzanne that day. He
felt that he was in grave danger when he knocked on
her door and sensed the presence of an unknown
person in the house. He | ost control while stabbing
her. He reported that she had threatened himwth a
knife before. (RTT 9/822, 831-33)

Henry found Eugene sitting on his bed watching



TV in the next room He asked Eugene if he wanted
to go with him He kept Eugene from seeing his
not her so he would not ask questions. He i ntended
to take himto his sister-in-law s house because he
could not | eave him there al one. He took Eugene to
Plant City because the boy wanted Church’'s Fried
Chi cken. He bought beer on the way. |In Plant City,
t hey got chicken and Henry purchased cocai ne, drove
around snoking cocaine, and bought nore three or
nore tinmes. (RTT 9/834)

Henry told Dr. Berland that when he l|left Plant
City at nearly mdnight after spending the |ast of
hi s noney, Eugene went to sleep in the car. On the
way to Zephyrhills, Henry saw flashing lights, and

was afraid it was the police. He tried to take the

back way to Zephyrhills. He was snoking cocaine as
he drove. Al t hough he thought the Ilights were
fol |l ow ng hi m he | ater realized he was

hal l uci nating. (RTT 9/834-35)

Henry ended up near a chicken farm where the car
got stuck in the nud. He hid in a wooded area,
lying on the ground, holding Eugene. He thought he
heard voices and saw shadows novi ng. He repeatedly

told a shadow to stay away from him He t hought he



saw a man in shining arnor. (RTT 9/835) Things got

silent and he felt like things were closing in on
him people were crowding around him He snoked
nore cocai ne. Everything started up again and

seened to get worse the nmore he snoked; yet, he
could not stop because he was addicted. He
continued to snoke until he snmoked everything he
had. He felt people closing in on him (RTT 9/835)

It occurred to Henry that, with Suzanne dead, he
want ed Eugene to stay with her. He thought about
killing himself and Eugene so they could both go
with her. He did not want to |live wi thout them He
did not want to |eave Eugene alive if he went to
prison and could not be with him He had never even
spanked Eugene and did not want to hurt him He
felt possessed by sonething.

Dr. Berland testified that Henry clainmed to have
tol d Eugene over and over that he |oved him and that
Henry planned to take his own |ife before being
caught. Al t hough he knew it was wong, Henry
claimed to have stabbed the child without thinking,
it “just happened.” He felt that rather than be
separated from Eugene, he would rather be with him

in heaven. He tried to kill hinmself but felt sone



force stopping him He sat there and held Eugene in
his arns. He felt he had made a m stake and asked
hi msel f how he could have done sonething like that.
(RTT 9/837)

Dr . Ber | and t hought t hat Henry, an
unsophi sticated person, gave a very accurate
description of what people go through in an acute
psychotic state, including the inflammtory effects
of drugs. It was his expert opinion that Henry’'s
state of mnd was so contam nated by nmental illness
that he could not rationally and deliberately form
the specific intent to conmmt first-degree nurder
(RTT 9/ 838-39)

Dr. Mark Montgonery, a biochem cal toxicologist,
testified in rebuttal that cocaine builds up in the
body to an extrenely small degree. (RTT 10/952-53)
Half of the cocaine is gone in 45 mnutes to one
hour . Al t hough cocaine remains in the system for
four to six hours, the user is under the direct
influence of <cocaine for only about fifteen to
thirty mnutes. (RTT 10/957) Dr. NMontgomery
adm tted he knew nothing of the psychologic effects
of long-term use of cocaine and that its effect on

brain tissue is not yet known. (RTT 10/959-60)



Dr . Fesl er, a psychiatrist, testified in
rebuttal for the state. (RTT 10/979) He exam ned
John Henry for an hour in October of 1987 pursuant
to court orders from Pasco and Hillsborough
Counti es. He reviewed Detective W ber’s deposition
and Drs. Afield and Berland' s reports. (RTT 10/982-
83) Henry told him about his unhappy and abusive
chi | dhood. At age seventeen, Henry had an accident
while driving and his brother was kill ed. Hi s
father was shot and kill ed. (RTT 10/983) He began
to drink at age nine or ten and soon was drinking a
fifth of Iliquor a day. He continued that during
much of his life. He was once hospitalized for
three days for drug abuse but was released when he
told them he had no drug problem (RTT 10/985)

Dr . Fesl er di agnosed l ong-term extensive
substance abuse and, possibly, a Ilow grade or
“snol deri ng” schizophrenic illness for which he had
never been treated. (RTT 10/994, 1003) He said it
was nearly inpossible to tell whether Henry was
psychoti ¢ when not on drugs because of the long-term
substance abuse. Henry described occasional
hal | uci nati ons or delusions while in prison.

Cocaine would certainly aggravate an existing



psychosis. (RTT 10/1004-05)

Dr. Fesler found it “nmost probable” that Henry
was capable of formng specific intent when he
killed Eugene, although he had sonme inpairnment.
(RTT 10/996) He based this finding on his “common
sense” inability to believe sonme of the things Henry
told him especially as to his lack of reasoning or
i ntent. He suspected Henry killed Eugene to
elimnate a witness, but only because that was a
| ogi cal notive. (RTT 10/998-99) He admtted that
it was possible that Henry was not capable of

formng specific intent at that time. (RTT 10/1009)

Penalty Phase

Dr. Joan Wod, Pinellas County medi cal exam ner,
testified concerning the autopsy of Patricia Roddy,
Henry's first wfe. She also identified autopsy
phot ogr aphs show ng Roddy’s injuries. Roddy’ s death
was caused by a conbination of many stab wounds.
(RTT 12/1211-25) Dr. Wod described the autopsy she
performed on Suzanne Henry in 1985 and photographs
showi ng Suzanne Henry's body, the scene of the
crime, and Suzanne Henry's stab wounds. (RTT

12/ 1226- 40)



Goria Nix, a friend of Patricia Roddy,
descri bed Roddy’'s death in 1975. She saw Henry
st abbi ng Roddy in her car. When she opened the car
door, Henry walked away. She stayed wth Roddy
until the police came but did not know if she was
conscious. (RTT 12/1246-50)

Detective Fay Wl ber testified for the defense.
(RTT 12/1259) He arrested Henry for the 1975 nurder
of Patricia Roddy in a predom nately black area of
Zephyrhills where Henry had relatives. VWhen he was
cuffing Henry, a nunmber of people began com ng out
of a nearby house. Henry told WI ber to get out of
there before he got hurt. (RTT 12/1260-63)

Dr. Berland diagnosed John Henry as psychotic
but said that it is sonetimes difficult to
differentiate between various psychoses because the
synptons are simlar. He found evidence of organic
personality syndrone, a psychosis that results from
brain damage. (RTT 12/1270) He also found evidence
of paranoid schizophreni a, an inherited nental
illness. Synptons of paranoid schizophrenia are
hal | uci nati ons, delusions, unrealistic beliefs, and
certain nmood disturbances. Schi zophrenia can be

controlled wth antipsychotic medi cati ons, but



cannot be cured. (RTT 12/1271-72)

John Henry’s WAIS 1Q of 78 placed him in the
borderline intelligence range. The tests indicated
that his functional 1Q m ght be |ower. Henry had a
substantial history of alcohol abuse which began at
age nine or ten. (RTT 12/1276-78) Two ol der
sisters corroborated a pattern of sniffing gasoline,
which my cause oxygen deprivation resulting in
brain damage. (RTT 12/1279)

James McKay, John Henry' s best friend when he
was about fourteen or fifteen years old, testified
that when Henry's brother died in a car accident,
Henry blamed hinself because he turned in front of
anot her car. After that, Henry changed; he clammed
up. (RTT 12/1292-93) When he was a teenager, Henry
snoked marijuana and was “strong on al cohol,” then
drugs and pills. (RTT 12/1297)

Ruby Henry was ten years ol der than her brother,
John Henry. When John was born, the famly lived in
Dot han, GCeorgi a. (RTT 12/1303) There were five
boys and three girls in the famly. When John was
five, his mother went to Florida where she stayed
nost of the time until her death in 1971. Ruby was

primarily responsible for taking care of John. (RTT



12/ 1305)

VWhen John was about fourteen, he and his brother
Lonnie ran away to Zephyrhills. (RTT 12/1308) John
did some seasonal work in the fields. He sniffed
di esel fuel. (RTT 12/1310) After John married
Suzanne, Ruby often babysat for Eugene, sonetines
for weekends or weeks at a tine. John often took
Eugene and other children on outings. He and Eugene

got along well. (RTT 12/1311)

Post convi cti on Evidenti ary Hearing

At the 3.851 evidentiary hearing, two w tnesses
were presented, Dr. Bill E. Mosman and the Honorabl e
W I Iiam Fuente.

Dr . Mosman testified t hat he was a
neuropsychologist and that for the evidentiary
heari ng, he reviewed the testinony of Doctors
Mont gonery, Fesler, Afield, Sprehe and Berland from
the second trial. In his opinion the information
that was generated was “absolutely incorrect, was
not relevant to this particular case.” (PCR 7/1143-
44) He testified that only one doctor testified in
a manner that attenpted to connect the actual

effects of cocaine to this particular individual.



“All  others were hugely globalization types of
comments, and that discussion that was provided was
technically incorrect in material ways, that there
was mjor pieces of information that were not

avai l able and could not have been avail able during

the [quilt phase] because Dr. Berl and never
di scussed it wuntil the sentencing and, therefore,
that was never factored in.” (PCR 7/1144) He

opined that it was a pivotal issue on the voluntary
i ntoxi cation issue. He asserted that Dr. Berland' s
failure to test for an intelligence level for the
gui | t phase defense precluded the jury from
evaluating the cocaine evidence in its proper
context. Dr. Mdsman clainmed that Henry was actually
functioning in a nmentally retarded range with an 1Q
of 71.3 He admtted, however, that Dr. Berland's
testimony during the trial was that Henry presented
a score of 78 on the WAIS. (PCR 7/1144-46)

VWil e conceding that the jury knew that Henry
was functioning at a low level, Dr. Msman cl ai med

at the hearing that the intellectual |evel of the

3 Henry has not raised a claim of menta retardation under Atkinsv. Virginia, 536
U.S. 304 (2002). Accordingly, the state objected to this line of questioning as
outside the scope of the hearing. (PCR 7/1146)



def endant was absolutely critical and inportant and

the equivalent of a nine-year, ten-nonth-old child

Accordi ngly, he claimed that the question for

voluntary intoxication is what would be the effects

of cocai ne upon -- or any
i ntoxi cant, upon pre-adolescent (PCR 7/1146-48) and that this
information was mnimally critical to reach the specific
intent question. (PCR 7/1153) In his opinion, Dr. Afield was
the only one, of all the doctors that testified, that gave

di agnoses that actually exist. (PCR 7/1160) Accordingly, he

contends the jury was also denied what they needed. ( PCR
7/ 1164)
On cross Dr. Mosman agreed that counsel tried to

establish a voluntary intoxication defense, that the defendant
did not have the ability to prenmeditate this crine and have
the specific intent to commt kidnapping because of his
i ntoxi cation state, under cocaine. He also conceded that
toward that end, counsel presented experts in psychol ogy and
psychiatry who were then viewed as experts by the Court. (PCR
7/ 1165-66) He al so conceded, as an attorney, know ng that Dr

Sprehe, Dr. Afield and Dr. Berland have testified in nunmerous
crimnal cases and nunmerous first-degree nurder cases, that it
was reasonable for defense counsel to have reached out to

these individuals to evaluate M. Henry. He acknow edged t hat



Dr. Afield and Dr. Berland testified to the jury that the
defendant did not have the ability to form specific intent
because of his cocaine intoxication. (PCR 7/1167)
Additionally, he agreed that defense counsel put on |ay
witnesses to try to establish and to corroborate M. Henry’s
statenment that he had used cocaine the day of the nurder.
(PCR 7/ 1169)

Dr. Msmn also admtted that he had not spent any
clinical time interviewing the defendant. In response to
gquestions from the court, Dr. Modsman stated that the fact that
he picks up a knife and that he takes one with him does
suggest an intent to hurt that person. (PCR 7/1184-86)

He qualified this answer by explaining that under
domestic situations there are “incredi ble amunts of enotion
and anger and anxiety, depression and everything else.” (PCR
7/ 1190) In relation to Eugene, there were significant
enotional issues there with the depression, there were also
significant issues because of his nmental age and when “you
throw the drugs on, you ve got a real problem with specific
intent.” (PCR 7/1194) Finally, Dr. Msman affirmed his
belief that with regard to the two wonen, Henry had the
specific intent to commt nurder, but with regard to Eugene,
he | acked the specific intent to conmt first-degree nurder.

(PCR 7/1195)



The state then <called forner defense counsel, the
Honorable W Illiam Fuente, Circuit Judge in and for the
Thirteenth Judicial Circuit. Judge Fuente testified that he
represented Henry during his second trial in Hillsborough
County. He testified that after passing the bar in 1976 he
was a prosecutor for five years, before going into private
practice. (PCR 7/1196) He was appointed county judge in 1994
and was appointed circuit judge in 1997. Hi s experience was
primarily in the crimnal arena. (PCR 7/1197) As a private
def ense counsel, he handl ed between 10 and 15 capital cases.
He noted that not all of them were death cases, but that nany
of them started out with the death penalty on the table and
then it was renmpved; in sonme instances it was negotiated
around. Only five of the death penalty cases he had actually
went to trial; three of which ended up in a death sentence
bei ng i nposed. (PCR 7/1198)

Wth regard to his representation of Henry, Judge Fuente
testified that he had a co-counsel and that they worked on
both phases together; they were both involved in decision
making in the guilt phase and both involved in decision making
in the penalty phase. (PCR 7/1200-1201) They had personal
nmeetings with the defendant during the course of the
representation. He described Henry as being one of the npst

cooperative clients he'd ever had charged with this serious an



of f ense. Henry was extrenely cooperative, very receptive to
suggestions and very candid. Henry gave his | awers the nanmes
of several potential wtnesses. They spoke with all of them
over the course of the tinme that they represented Henry.
Henry was able to assist his defense. Judge Fuente had no
difficulty comunicating with Henry and never perceived that
he was i nconpetent. (PCR 7/1202)

As to their strategy, Judge Fuente testified that from
their perspective it was a very difficult case. First of all,
he had been convicted once before. Secondly, the underlying
facts were that he had confessed to the authorities to the
of fense, so that
was difficult. (PCR 7/1203) Once the notion to suppress was
deni ed, he believed, based on his experience as a prosecutor
and a defense attorney, that the defendant would be convicted
of the nurder of Eugene Christian; they surmsed that a
convi ction was inevitable. That’s why they chose the course
of action that they did. The decision they made to let M.
Henry testify and acknow edge everything, was arrived at
fairly late. (PCR 7/1206) At the time, the thinking was that
Henry had already been convicted once of this offense, and
then again in [Pasco] County of a homcide that occurred
previously, and based upon their assessnment of the evidence

the state had against him it was highly unlikely that they



were going to achieve an acquittal. So their best hope was to
try to achieve a conviction on a |esser on sone defense where
they could get into his nmental history, and the only way that
coul d happen was they would agree with an insanity defense or
a voluntary intoxication defense. After nmuch consideration,
they chose the latter defense. They excluded considering the
insanity defense because of the flip-flopping of one or two of
t he doctors. (PCR 7/1207) Al so, they were not confortable
with the insanity defense, because they thought it would be
nore realistic and nore palatable for a jury of 12 to find him
guilty of sone |esser offense based on cocaine usage and his
ment al history. (PCR 7/1207-08) The other concern was that
after discussing the options with M. Henry, and based on
counsel having been in this situation before, they decided
that if they approached this case on a pure not guilty basis,
t hen denying the offense, it would have likely culmnated in a
situation where that jury would not have known about the Pasco
County nurder, which happened very shortly before and the
Roddy nurder which happened sonme ten years before.* So they
woul d have been faced with a defendant who a jury just found

guilty and then at penalty phase for the first time that jury

4 Although counsel testified that the jury would not have known about the Henry
murder, the state pointed out on cross that this Court had already found it
admissible as inextricably intertwined. (PCR 7/1209)



woul d have known about two other hom ci des. They believed
t hat under those circunmstances, they would alnost certainly
recomend deat h. So their strategy was to lay it all out on
the table so that the jury would not be surprised, they would
know everything that there was to know. (PCR 7/1208-1209)
That was a cal cul ated decision on all of their parts. He did
not recall that the Florida Supreme Court had already
determ ned that the facts of the Suzanne Henry nurder were
inextricably intertwined with the subsequent nurder of Eugene
Christian. (PCR 7/1209)

Judge Fuente al so noted that they had factual evidence to
corroborate the use of a voluntary intoxication defense, but
noted that unfortunately, nobst of it was with the declarations
of the defendant hinmself relating to his cocaine usage at or
about the time that the hom cide of the child occurred. Henry
did give them +the nanmes of independent wtnesses to
corroborate that he actually had ingested, snorted, or used
cocai ne beforehand.® (PCR 7/1209-10)

Judge Fuente noted that Drs. Sprehe, Berland and Afield
were called by the defense to support the defense theory of
voluntary intoxication. (PCR 7/1210) Judge Fuente reiterated

that M. Henry agreed with the trial strategy of going forward

5 Nathan Giles and Sharon Toomer corroborated his use of cocaine earlier in the
day at Grant’s Pool Hall. (RTT 9/744-771)



with a voluntary intoxication defense and letting the jury
know about his other nurder(s). He explained that the three
of them contenplated the pros and cons before deciding on the
strategy. (PCR 7/1225) There never cane a point in the trial
that M. Henry withdrew his consent to going forward wth
informng the jury of those two nurders.

Judge Fuente explained that he was convinced that the
jury would not conpletely acquit Henry, that he was going to
be found guilty of either first-degree nurder, or second-
degree nurder if we were successful. The only way they had a
prayer of him being convicted of second-degree nurder was
t hrough the voluntary intoxication defense because it all owed
themto get into all the mental health stuff, as evidence of
di m ni shed capacity. (PCR 7/1231) Judge Fuente, Henry and
co-counsel Wells all felt that it was alnmpst a foregone
conclusion that he would be convicted of sonmething and they
hoped it would be second-degree nmurder. The plan to deflate
some of the horror that the jury mght feel if they were
unaware of the two murders and then they found that out during
a penalty phase proceeding was a cal culated decision by the
entire defense team (PCR 7/1236) Judge Fuente expl ained
that he did not think Henry got convicted of first-degree
mur der because of the fact that he killed a second woman but

because he killed a six-year-old child. (PCR 7/1240)



As far as telling the jury about his death sentence for
Suzanne Henry's nurder, the thinking was the jury nay be
lenient on him for this murder knowing he had already been
sentenced to death for another case where there was no
evi dence that he was intoxicated at the time he killed her in
contrast to this case where the evidence was that he was
intoxicated at the time he commtted the second hom cide. He
and M. Wells, an experienced capital I|itigator, conferred

about the case each step of the way. (PCR 7/1241-48)



STANDARD OF REVI EW

Foll owing an evidentiary hearing, this Court has held
that “the performance and prejudice prongs are ni xed questions
of law and fact subject to a de novo review standard but that
the trial court’s factual findings are to be given deference.”

Porter v. State, 788 So. 2d 917, 923 (Fla. 2001), citing

Stephens v. State, 748 So. 2d 1028, 1034 (Fla. 1999). “So

long as its decisions are supported by conpetent, substanti al
evidence, this Court will not substitute its judgment for that
of the trial court on questions of fact and, |ikew se, on the
credibility of the witnesses and the weight to be given to the
evidence by the trial court. 1d. W recognize and honor the
trial court’s superior vantage point in assessing the
credibility of wtnesses and in making findings of fact.”

Porter at 923. Accord Bruno v. State, 807 So. 2d 55 (Fla

2001) (Standard of review for a trial court’s ruling on an
i neffectiveness claimis two-pronged: the appellate court nmnust
defer to the trial court’s findings on factual issues, but
must review the court’s ultimate concl usions on the deficiency

and prejudice prongs de novo.)



SUMVARY OF THE ARGUNMENT

|SSUES | & I1: Appellant clainms that the trial court erred in
failing to find that Henry' s trial counsel was ineffective
during the guilt/innocence phase of the trial for, anong other
things, allowing Henry to adnmt on direct exami nation that he
murdered his first wife, Patricia Roddy, by stabbing her to
death, that he served only 7 % years for that offense, and
that he had previously been sentenced to death for the nurder
of Suzanne Henry. It is the state’s position that appellant’s
claimof ineffective assistance of counsel was properly denied
after an evidentiary hearing. The record shows that this
deci sion was made after nuch consideration and consultation
with co-counsel and the defendant. Moreover, the facts are on
this same evidence and with this same defense at Henry’'s first
trial, the jury found him guilty of first-degree nmurder. I n
the face of this insurmuntable fact, Henry' s argunment that
counsel’s performance was deficient and that he suffered
prejudi ce because the tactic wundermined a “very strong
voluntary intoxication defense” is sheer sophistry. Gven the
overwhel m ng evidence against Henry and the fact that one jury
had already found him guilty on these facts, Henry cannot
establish that confidence in the outcome of the proceedings is

underm ned. Relief was properly denied.






ARGUMENT

| SSUES | & I

WHETHER THE TRI AL COURT ERRED I N DENYI NG HENRY' S
CLAIM THAT TRI AL COUNSEL WAS | NEFFECTI VE DURI NG THE
GUI LT/ I NNOCENCE PHASE OF THE TRI AL.

Appellant clains that the trial court erred in
failing to find that Henry' s trial counsel was
ineffective during the guilt/innocence phase of the
trial for, anmong other things, allowing Henry to
admt on direct examnation that he nurdered his
first wife, Patricia Roddy, by stabbing her to
death, that he served only 7 % years for that
of fense, and that he had previously been sentenced
to death for the murder of Suzanne Henry. Thi s
issue was the subject of the evidentiary hearing
bel ow. After reviewing the testinony, evidence and
argunents presented at the October 17, 2003
evidentiary hearing, the court file, and the record,
Judge Beach found that former defense trial counsel
Judge Fuente, nmde tactical, strategic decisions to

have Henry to fully discuss his prior two nurder



convictions.® Judge Beach further found that this

deci sion had already been decided prior to trial, in

a joint decision by Judge Fuente, experienced co-

counsel Dwi ght Wells and John Henry. In the order

denying relief, the court set forth Judge Fuente’'s

ext ensi ve explanation for pursuing the strategy that

t hey did:
Well, the decision to proceed the way we did, and that is |et
M. Henry testify and acknow edgi ng everything, was arrived at
fairly late in the game, | nean, it was within a couple of
nmont hs of the trial comrencing. And ny recollection of this
we had a -- we had a neeting, M. Henry, M. Wells and nyself,
| don’'t recall where that took place, obviously it was at the
jail, and just throwing this idea around. At the time, the
thinking was he had already been convicted once of this
offense, if menory serves ne correctly, he had already been
convicted once and then again in Dade County of a hom cide
that occurred previously, and based upon our assessnment of the
evidence the state had against him it was highly unlikely
that we were going to achieve an acquittal. So our best --

our thought was our best hope was to try to achieve, nunber 1,

® In the lower court’s December 17, 2003 order denying relief after the evidentiary
hearing, Judge Beach thoroughly sets out the factual basis for his findings of fact
and lega conclusions. (PCR 7/1263-1291)



a conviction on a lesser on sone defense where we could get
into the -- his nental history, and the only way that could
happen was we would agree with an insanity or a voluntary
i ntoxi cati on defense, and we chose the l|atter. We excl uded
considering the insanity defense because of the, really the
flip-flopping of one or two of the doctors. | believe Dr.
Sprehe at one point opined that he thought he was insane and
then changed it, or vice versa, | forget, but we didn't feel
confortable with the insanity defense, the primary reason was
we would be standing in front of a jury, asking that jury to
find him not guilty because he was insane and we thought it
woul d be nore realistic and nore palatable for a jury of 12 to
find himguilty of some |esser offense based on cocai ne usage

and his nmental history.

And the other concern was that after discussing with M.
Henry, my having been in this situation before and M. Wlls
having been in the situation whereby if we approached this
case on a pure not guilty, then denying the offense, if you
will, it would have likely culmnated in a situation where
that jury would not have known, |ikely would not have known

about the Dade County nurder and about the --

l’m sorry, the Pasco County nurder, which happened very



shortly before and the Roddy rmurder which happened sone ten
years before. So we would have been faced with a client whose
jury just found guilty and then at penalty phase for the first
time that jury would have known about two other hom cides. W
were alnost certain that would result in a recommendati on of
death. So our strategy, if you will, was to lay it all out on
the table so that the jury would not be surprised, they woul d
know everything that there was to know and, again, that was a
cal cul ated decision on all of our parts. And obviously in

retrospect, it didn’t work, but that was our deci sion.

(PCR  7/1267-

68)

The court further noted that when asked on
cross-exam nation what potential benefit there was
to telling the jury about the Roddy homicide in the
gui | t phase, Judge Fuente gave the follow ng
response:
The potential benefit, as we perceived it, was sinmply to |et
the jury know everything there was to know upfront, be
conpletely candid, and if they returned a verdict of first
degree nurder, there would be no surprise, nothing nore for

themto consider, nothing nore aggravating, if you will.



(PCR 7/1269

Based on this evidence, the | ower court
concluded that Henry failed to neet the second prong

of Strickland, and that it was unnecessary to

address the performance conponent. It 1is the
state’s position that, for the follow ng reasons,
the lower <court properly denied the ineffective
assi stance of counsel <claim with regard to the
strategy to have Henry testify during the guilt
phase. Mor eover, although the court did not reach
the deficiency question, as the following will show,
counsel’s performance was within the w de range of

accept abl e reasonabl e professional assistance.

The Test for Clains of Ineffective Assistance of

Counsel_

Recently, this Court in Howell v. State, 877 So.

2d 697, 702 (Fla. 2004), set forth the test for
clainms of ineffective assistance of counsel, as
fol |l ows:
The Sixth Amendment to the United States Constitution
guarantees a defendant in a crimnal case the right to
assi stance of counsel. A defendant seeking to establish a

denial of this right because of counsel’s ineffectiveness nust



make a two- pronged showi ng of deficient performance by counsel

and resulting prejudice. See Strickland v. WAshington, 466

UusS 668, 687, 80 L. Ed. 2d 674, 104 S. Ct. 2052 (1984).
First, a defendant nust establish conduct on the part of
counsel that 1is outside the broad range of conpetent
performance under prevailing professional standards. See

Rut herford v. State, 727 So. 2d 216, 219 (Fla. 1998). Second,

t he deficiency nmust be shown to have so affected the fairness
and reliability of the proceedings that confidence in the
outconme is underm ned. See id. The two prongs are related, in
that “the benchmark for judging any claim of ineffectiveness
nust be whether counsel’s conduct so underm ned the proper
functioning of the adversarial process that the trial cannot
be relied on as having produced a just result.” 1d. (quoting

Strickland, 466 U. S. at 686) (alteration in original).

Howel|l v. State, 877 So. 2d at 702.

This Court has further held that:
In evaluating whether an attorney’'s conduct is deficient,
“there is 'a strong presunption that counsel’s conduct falls
within the wi de range of reasonabl e professional assistance,’”
and the defendant “bears the burden of proving that counsel’s

representati on was unreasonabl e under prevailing professional



norms and that the chall enged action was not sound strategy.”

Brown v. State, 755 So. 2d 616, 628 (Fla. 2000) (quoting

Strickland, 466 U S. at 688-89). This Court has held that

defense counsel’s strategic choices do not constitute
deficient conduct if alternative courses of action have been

considered and rejected. See Shere v. State, 742 So. 2d 215

220 (Fl a. 1999). Mor eover, “to establish prejudice [a
def endant] ‘nust show that there is a reasonable probability

that, but for counsel’s unprofessional errors, the result of

the proceeding would have been different. A reasonable
probability is a probability sufficient to underm ne
confidence in the outcome.”” Wllianms v. Taylor, 529 U S. 362,

120 S. Ct. 1495, 1511-12, 146 L. Ed. 2d 389 (2000) (quoting

Strickland, 466 U S. at 694); see Rutherford, 727 So. 2d at

220. 1.
Valle v. State, 778 So. 2d 960, 965-966 (Fla. 2001)
Moreover, this Court has explicitly recognized
that “*[t]here is no reason for a court deciding an
effective assistance claim . . . to address both

conponents of the inquiry if the defendant makes an

i nsufficient showing on one.’ Strickland, 466 U.S.

at 697, 104 S. C. 2052. *‘[A] court need not



det erm ne whet her counsel’'s perfor mance was
deficient before examning whether the alleged

deficiency was prejudicial.’ Eutzy v. State, 536 So.

2d 1014, 1015 (Fla. 1989)." Schwab v. State, 814

So. 2d 402, 408-409 (Fla. 2002). Not wi t hst andi ng
the foregoing, the state mintains that Henry has
failed to carry his burden of establishing both
deficient performance and prejudice.

Strickland counsels that a review of counsel’s

performance should not be made in hindsight.
Accordingly, it is necessary to view the case in the
context that faced defense counsel at the tinme of
Henry's retrial. This Court explained the factual
and | egal posture upon the affirmance of Henry’'s
Hi | | sborough conviction:
Henry was convicted of the first-degree nurders of Eugene
Christian and Suzanne Henry in separate trials and received a
sentence of death for each rmurder. This Court subsequently

reversed both convictions and sentences. Henry v. State, 574

So. 2d 66 (Fla. 1991); Henry v. State, 574 So. 2d 73 (Fla

1991). Regarding the nurder of Eugene Christian, a majority of
the Court held that considering the totality of the
circunmstances, continued questioning of Henry after he made

the statement to one of the detectives that he was “saying



nothing” to him did not violate the principles of M randa.
[n2] A majority of the Court also held that the trial court
did not err in striking Henry's insanity defense and rejected

Henry's other guilt-phase clainms. [n3] However, because a

majority of the justices believed that reversible error was

commtted, albeit for different reasons, the judgnment and

sentence were reversed and the case was remanded for a new

trial.

Henry v. State, 649 So. 2d 1361, 1363 (Fla.

1994) (enphasi s added) (f oot notes om tted)

Because no mmjority of the justices agreed on
the sane error as reversible, new trial counsel was
faced with the sanme evidence being introduced at
Henry’'s retrial that resulted in his conviction the
first tine. Specifically, wth regard to the
adm ssion of evidence concerning the nurder of

Suzanne Henry, this Court stated:



Henry further asserts that the trial court erred by allow ng
mention of Henry' s conviction for the nurder of Suzanne Henry
and by admtting evidence relating to her nurder. After a
careful review of the record, we reject Henry's claim As we
pointed out in our opinion in the initial appeal, the State
was faced with proving that Henry premeditated the nurder of
Christian and that Christian was kidnapped rather than taken
lawfully. Henry, 574 So. 2d at 70. G ven this burden of proof,
evidence from the Suzanne Henry nurder was necessarily
admtted to adequately describe the events leading up to
Christian’s death. Further, the facts of Suzanne Henry’s
murder were so inextricably intertwined wth Christian's
murder that to separate them would have resulted in disjointed

testinony that would have led to confusion. Giffin v. State,

639 So. 2d 966 (Fla. 1994); Erickson v. State, 565 So. 2d 328,

333 (Fla. 4th DCA 1990), review denied, 576 So. 2d 286 (Fla.

1991). Therefore, because the evidence relating to Suzanne

Henry's nurder was inseparable crine evidence, we hold that

its adm ssi on was proper.

Id. at 1365 (enphasi s added)

This Court simlarly agreed that the adm ssion

of Henry’s confession to Eugene’s nurder was proper



because “the suppression issue was raised in Henry’'s
prior appeal and denied by a majority of th[e]
Court. Therefore, the ‘law of the case’ doctrine
applies.” 1d. at 1364.

Thus, with the full know edge that based on this
sane evidence, the prior jury had convicted Henry of
first-degree nurder, defense counsel stated that
they did not believe that Henry would be acquitted,
that the best they could hope for was to get a
second-degree nurder conviction. The main focus
though was to save Henry's life. Al t hough
postconvi cti on counsel suggests that defense counsel
was resigned to the “inevitability of a first-
degree nurder verdict” and, thus failed to represent
his client zealously, the record sinply does not
bear this out. (Initial Brief at pages 41-42)

To the contrary, counsel testified that he, his
co-counsel Dwi ght Wells, an experienced capita
litigator, and John Henry throughly discussed the
pros and cons of being conpletely candid with the
jury in the hopes that they would either return a
second-degree verdict or a |life recomendation.
Def ense counsel’'s strategic choi ces do not

constitute deficient conduct if alternative courses



of action have been considered and rejected. Valle

778 So. 2d at 966-967; Shere v. State, 742 So. 2d

215, 220 (Fla. 1999). Moreover, “if the defendant
consents to counsel’s strategy, there is no nmerit to
a claim of ineffective assistance of counsel.”

Ganble v. State, 877 So. 2d 706, 714 (Fla. 2004),

citing Nixon v. Singletary, 758 So. 2d 618, 623

(Fla. 2000). The |lower court made a specific
factual finding that “Judge Fuente made a tactical,
strategic decision, with the joint consent of both
co-counsel M. Wells and Defendant, to disclose the
Roddy nmurder to the jury during the guilt phase.”
(PCR 7/ 1270)

Henry challenges that although this may have

been a tactical decision, it was not a reasonable
one. (Initial Brief at page 29) However, it is
wel | recogni zed strat egy to adm t ot herwi se

unfavorable facts in the attenpt to establish

credibility with the jury. Yar borough v. Gentry,

540 U.S. 1, 9-10 (2003); Chandler v. State, 848 So.

2d 1031, 1041-1043 (Fla. 2003); Glliam v. State,

817 So. 2d 768 (Fla. 2002); Atwater v. State, 788

So. 2d 223, 230 (Fla. 2001); Faraga v. State, 514

So. 2d 295, 308 (M ss. 1987).



The holding in Yarborough v. Gentry, supra, is
especially instructive. Upon rejecting a charge
that counsel was ineffective for admtting his
client’s shortcom ngs during closing argunent, the
United States Supreme Court expl ai ned:

By candidly acknow edging his client’s shortcom ngs, counsel
m ght have built credibility with the jury and persuaded it to
focus on the relevant issues in the case. See J. Stein,
Closing Argunent 8 204, p 10 (1992-1996) (“[I]f you nake
certain concessions showing that you are earnestly in search
of the truth, then your coments on mtters that are in
dispute wll be received wthout the wusual apprehension
surroundi ng the remarks of an advocate”). As Judge Kleinfeld
pointed out in dissenting from denial of rehearing en banc,
the court’s criticism applies just as well to Cl arence
Darrow s cl osing argunent in the Leopold and Loeb case: “’'1 do
not know how much salvage there is in these two boys

[ Y] our Honor would be nerciful if you tied a rope around their
necks and let them die; nerciful to them but not merciful to
civilization, and not nerciful to those who would be left
behind.’”” 320 F.3d, at 895 (quoting Fanous American Jury

Speeches 1086 (Hicks ed. 1925) (reprint 1990)).

Id. at 9-10.



| ndeed, this Court has al so said:
Sonetines concession of guilt to sone of the prosecutor’s
claims is good trial strategy and within defense counsel’s

di scretion in order to gain credibility and acceptance of the

jury.

When faced wth the duty of attenpting to avoid the
consequences of overwhel m ng evidence of the conm ssion of an
atrocious crinme, such as a deliberate, considered killing
without the renotest |egal justification or excuse, it is
commonly considered a good trial strategy for a defense
counsel to make some hal fway concessions to the truth in order
to give the appearance of reasonableness and candor and to
thereby gain credibility and jury acceptance of sonme nore

i mportant position.

Atwater v. State, 788 So. 2d 223, 230 (Fla.

2001) (quoting MNeal v. State, 409 So. 2d 528, 529

(Fla. 5th DCA 1982))

Simlarly, in Faraga, supra, the Court found no

i neffectiveness where counsel’s strategy focused on

maki ng adm ssions during the guilt phase in an



attempt to maintain credibility in the sentencing
phase. The court expl ai ned:

|t should also be borne in mnd that the candor by Tayl or at

the quilt phase could have helped Faraga in the sentencing

phase. An attorney who, while sincerely tryving to help his

client, at the sane tine is open _and honest with the jury is

nore likely to receive a synpathetic and open ear in his other

argunents.

Id. at 308 (enphasis supplied)

Anal ogous strategies have been enployed and
approved in a nunber of Florida’s death penalty

cases. For exanple, in Chandler supra, this Court

rej ected Chandl er’s claim that counsel was
ineffective during his guilt phase by concedi ng that
the state could prove a collateral rape. This Court
had already held in the direct appeal that it was “a
classic case of trying to take the wind out of your
opponent’s sails by preenptively admtting extrenely
prej udi ci al evidence and thereby softening the

bl ow.” Chandler v. State, 702 So. 2d 186, 195 (Fla.

1997). Upon rejecting the claim of ineffective

assi stance of counsel, this Court further explained



that “although trial counsel’s strategy may seem
questionable at first blush, . . .trial counsel gave
a well-founded explanation for why he thought his
strategy for dealing with the Wllianms Rule evidence
was appropriate.” Recogni zing that Chandler was
going to testify and wanted to testify, tria

counsel said that it was critical that Chandler’s
credibility be preserved, but he testified that in
his opinion, pitting Chandler’s credibility against
the rape victim Blair’s, would have been “suicidal

to his chances of w nning the nurder case.” Tri al

counsel thought the best way to preserve Chandler’s
credibility was to have him assert his Fifth
Amendnent rights with regard to questions about the
al l eged sexual battery, which trial counsel felt
would help his credibility relating to the nurder.
In light of trial counsel’s detail ed explanation of
his strategy and his views of why he did not want
the jury to hear Chandler’s version of the alleged
sexual battery, coupled with the testinony that
Chandl er gave at the evidentiary hearing, this Court
agreed that trial counsel’s performance was not
i neffective. Thus, this Court concluded that while

trial counsel’s handling of this issue my have



differed from collateral counsel, trial counsel’s
strategi c decisions under these circunstances do not
anount to i neffective assi st ance of counsel .

Chandler v. State, 848 So. 2d 1031, 1041-1043 (Fla.

2003).

Simlarly, in Glliam supra, Glliam clainmed

t hat defense counsel was ineffective in revealing to

the jury Glliams 1969 conviction for rape in
Texas. Counsel raised the issue of the rape in
opening statenents and Glliam |ater testified that

his prior rape conviction arose from consensual sex
with a fifteen-year-old girl named Vida Lester.
During the state’s cross-exam nation, G lliam denied
that he violently raped Lester. Havi ng opened the
door to rebuttal evidence, the state was permtted
to produce a witness that refuted G llianmis version
of the events. This Court held that counsel made a
reasonable strategic decision to reveal the 1969
rape based wupon his understanding of the facts
surrounding the rape, facts that have now been
challenged by the state and that no ineffective
assi stance of counsel has been established. Id. at
772-774.

Trial counsel’s strategic decision in Mnn V.



State, 770 So. 2d 1158, 1161-1162 (Fla. 2000), is
al so anal ogous to the instant case. Mann’'s counsel
present ed evidence that Mann was a pedophile. Mann
| ater asserted that counsel was aware of the stigma
attached to pedophilia and that no reasonable
attorney would offer pedophilia in mtigation in a
case with a child victim and no physical indication
of sexual assault. The circuit court found that
def ense counsel’s decision to introduce pedophilia
as a mtigator was a tactical and strategic decision
based on counsel’s testinmony that they spent a | ot
of time discussing whether or not it was a good idea
or a bad idea; what were the pros and what were the
cons. Even though this evidence was not otherw se

adm ssible, the defense team nade the decision to do

it. They thought that it was necessary and felt it
would be hel pful to put in the only nmental
mtigation avail able. This Court held that since

the record denonstrated that def ense counsel
considered other ways in which nmental mtigation
could have been presented and nmde a tactical
decision to present evidence of Mnn's pedophilia
and since “strategic decisions do not constitute

ineffective assistance if alternative courses of



action have been considered and rejected,” defense
counsel’s decision to introduce evidence of Mann's
pedophilia was strategic and not “outside the broad

range of reasonably conpetent performance wunder

prevailing pr of essi onal st andar ds.” Id. at
1161-1162.
Trial counsel, in the instant case, recognized

there were pros and cons in adopting the strategy to
be conpletely candid with the jury. Nevert hel ess,
recogni zing the fact that a jury had already found
Henry gquilty on this evidence, the tactic was
adopted in the hope that at the very least they
could save Henry from getting another deat h
recommendation. That current counsel would not have
chosen this tactic does render the decision

unr easonabl e. Chandl er supra.

Henry’'s reliance upon Ridenour v. State, 707 So.

2d 1183 (Fla. 2d DCA 1998); Collins v. State, 855

So. 2d 1160 (Fla. 1st DCA 2003) to support his claim

of error and Wight v. State, 446 So. 2d 208 (Fla.

3rd DCA 1984), is msplaced. In Ridenour, counse
was found ineffective for directing his client to
admt that he had been convicted of a prior fel ony

even though adjudication had been w thheld because



counsel was under the m staken belief that it still
qualified as a prior conviction. Because the
evidence of guilt was a close question that hinged
on the defendant’s credibility regarding the claim
of self defense, the district court found that
counsel’s deficient performance prejudiced the

def endant . Simlarly, in Wight, where the trial

hinged on a close question of self defense, the

court f ound counsel i neffective for m st akenl y

t hi nki ng t hat evi dence of m _sdeneanors was

adm ssible against the defendant and, therefore,

bringing themout to the jury.

In the instant case, however., counsel knew the

state could not introduce evidence concerning the

nurder of Patricia Roddy until the penalty phase.’

The decision to present the evidence was not hinged
upon a misunderstanding of the law as it was in
Ri denour . It was with full know edge of the
pot enti al consequences that the defense team
including Henry, made the decision to be conpletely
candid with the jury concerning his past record. As

this Court made cl ear in Mnn, Chandl er, and

" As previoudly noted, this Court had already ruled that the evidence concerning
Suzanne Henry’s murder at the hands of John Henry was admissible.



Glliam strategic decisions do not constitute
ineffective assistance if alternative courses of
action have been considered and rejected. Mor eover

as this is a well recognized tactic, it cannot be
said that counsel’s performance was deficient.

Conpare, Mann, Chandler, and Glliam

Moreover, as the |lower court found, Henry has
sinply failed to establish prejudice. To establish

prejudice under the test set forth in Strickland,

Henry “nust show that there is a reasonable
probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been
different.” Id. Al t hough he argues that defense
counsel admtted that the introduction of the
evidence prejudiced the defendant, the “prejudice”
that counsel was referring to clearly does not rise
to the | evel necessary to establish prejudice under

Strickl and.

Further, although postconviction counsel urges
that there was a very strong voluntary intoxication
def ense which nmay have gotten Henry convicted of
second-degree nurder if the jury had not known that
he had commtted another nurder, the fact is the

jury did know he was convicted of another nurder



because the state had already introduced evidence
that just prior to killing young Eugene, John Henry
had stabbed Eugene’s nother to death. (RTT 6/401-
03, 7/434-36, 451, 459, 565-66) Mdreover, the facts
are that on this sanme evidence,® and presenting this
sane defense, a prior jury had rejected the
vol untary intoxication/nmental inpairment defense® and
found Henry guilty of first-degree nurder. (TR
7/1177) In fact, the sanme doctors who testified at
the retrial in support of the voluntary intoxication
defense, also testified at the first trial to the
i dentical conclusions. (TR 5/703-733, 746-784,
6/ 849-943) In light of the foregoing, Henry's
argunment that his voluntary intoxication defense was
so strong that there was a strong likelihood of
success i s unavailing. Thus, unlike the close case
in Ridenour, given the overwhelm ng evidence of
Henry's guilt for the first-degree nurder of Eugene

Christian, Henry has not met his burden to establish

8 The facts were so identical, that this Court relied upon its prior recitation of the
facts upon affirming Henry’ s second conviction. See Henry v. State, 574 So. 2d
66, 67-68 (Fla. 1991) as adopted by this Court in Henry v. State, 649 So. 2d 1361,
1363 n.1 (Fla. 1994).

° At thefirst trial, defense counsel Stone argued that a combination of cocaine
intoxication and mental deficits precluded Henry from forming the requisite specific
intent. (TR 7/1079, 1088-94, 1110).



prej udi ce.

Simlarly, in Collins, supra, the district court

reversed a sunmary denial and remanded for an

evidentiary hearing where, despite the fact that no

one could identify the defendant, defense counsel

asked a detective on cross-exam nation if he thought

t he defendant was the person in the video from the

surveillance canmera shots of the robbery at issue.

The Court did not find it to be ineffective

assi stance but rather remanded for evidentiary

devel opnent. Specifically, the court stated:
Taking appellant’s allegations as true, we cannot sinply
assune a reasonable set of circunmstances under which a defense
attorney would ask a police detective whether the person shown
conmtting a crime on a surveillance tape was the defendant,
when such testinony was not elicited by the State and neither
of the victins was able to identify the defendant as the
per petrator. The trial court was simlarly unable to
articulate such circunstances. Perhaps trial counsel believed
that the detective would answer that he could not identify
Collins as the man shown on the tape. Nothing in the record
attachnments, however, supports a conclusion that such belief
arose from di scovery or actual know edge of counsel. Moreover,

we cannot ascertain that counsel inpeached the detective upon



receiving an unexpected answer. Because the trial court did
not attach a transcript of the <cross-examnation of the
detective, we cannot determ ne whether counsel’s question, in
context, fell within the objective standard of reasonabl eness.
* ok
Additionally, the sum of the record attachments wll not
support the trial court’s finding that evidence regarding
identity was “overwhel m ng” and, therefore, appellant was not
prejudiced. The trial court pointed to the detective's
testinony on direct exam nation to support its finding of no
prejudi ce. The detective said he had viewed the video and the
gunman was a male. He further testified that the owner of a
car linked to the robbery saw the video and after that
viewi ng, the detective obtained a warrant for appellant’s
arrest. This testinony, we concl ude, falls short of
overwhel m ng evidence of identity. Whatever inference the jury
could have drawn from that testinmny was surely bolstered by
the positive identification preferred during the defense
cross-exam nation. The trial court’s record attachnents are
insufficient to negate any reasonable probability of a
different outcome. See Strickland, 466 U.S. at 694; Cherry,

781 So. 2d at 1048.

Collins v. State, 855 So. 2d 1160 (Fla. 1st DCA




2003)



Conversely, in the instant case, the record not only
shows the basis of counsel’s reasoning with regard to taking
the course that he did, but, as previously stated, the record
also refutes any <claim that there exists reasonable
probability that, but for counsel’s “unprofessional” errors,
the result of the proceedi ng woul d have been different.

Henry also argues that counsel was ineffective for
letting Henry tell the jury about the sentence he served for
t he Roddy nmurder and the death sentence inposed for the nurder
of Suzanne Henry. Judge Fuente explained that the plan was to
be up-front and conpletely candid, then if they returned a
verdict of first-degree nmurder, there would be no surprise
not hi ng nmore aggravating for themto consider.

The lower <court also rejected this claim of error,

stating:



When asked why he would want the jury to know that Defendant only served haf the sentence,

and how he thought it would help Defendant with the jury, Judge Fuente testified asfallows:




Wdl, my answer to that question now isit wouldn't serve any purpose at dl. | can't tdl you why |

did that, other than just in the interest of being completely candid. | know that he got out of prison

acertain time and committed these new offenses within a matter of ayear or two theredfter.




(See October 17, 2003 Transcript, page 119, attached).

After reviewing this portion of claim IB, the testinony,
evidence and argunents presented at the October 17, 2003
evidentiary hearing, the court file, and the record, the Court
finds that Judge Fuente nmade a tactical, strategic decision to
elicit testinmony from Defendant that he had only served half
of the fifteen year prison sentence in an effort to be candid
with the jury and gain credibility with the jury. The Court
further finds that even if this Court finds that Judge
Fuente’'s tactical decision to disclose to the jury the fact
t hat Defendant only served half of his fifteen year prison
sent ence exhi bited bad judgment, Defendant is not entitled to

post conviction relief.

(PCR 7/1281)



Simlarly, with regard to admtting that he had already
received one death sentence, the lower court rejected the

cl ai m expl ai ni ng:



With respect to the testimony dlicited regarding the fact that Defendant already received adeath

sentence for killing Suzanne Henry, a the October 17, 2003 evidentiary hearing, the following

transpired on cross-examination:




HARRISON: Now, let me ask you this, Sir. Y ou aso brought out to the jury in the quilt phase that

he had been -- | don't question the fact of the Suzanne Henry homicide, | know the Court has ruled

that this was inextricably related to the Eugene Chrigtian homicide, thet is the fact of the case, but

why in the world did vou have to tall the jury, to bring it out through Mr. Henry, that he had dready

been sentenced to death for killing Suzanne?




FUENTE: Wadl, the thinking there was that would hopefully help them to accept the involuntary

intoxication defense since they would have known that he had aready been sentenced to death for

another case.



HARRISON: Tdling the jury that he had been sentenced to desth for killing Suzanne would

srengthen your voluntary intoxication defense?




FUENTE: It would -- it would hopefull suade this jury to not sentence him to death for this

homicide because of this defensein this case



HARRISON: Wédl, how are those two Stuations related, that is, how is the fact that he had been

sentenced to death for Suzanne' s murder, how would that enhance your voluntary intoxication

defense?



FUENTE: Hopefully, this jury would not be as disposed or asinclined to recommend death had --

if they dready knew he had been sentenced to death for homicide where there was no evidence

that he was intoxicated at the time he killed her. The evidence was that he was intoxicated at the

time he committed the second homicide.




(See October 17, 2003 Transcript, pages 113 - 115,
attached).

After reviewing this portion of claim I, the testinony,
evidence and argunents presented at the October 17, 2003
evidentiary hearing, the court file, and the record, the Court
finds that Judge Fuente nmde a tactical, strategic decision to
elicit testinmony from Defendant that he had already received a
death sentence for the murder of Suzanne Henry in an attenpt
to get the jury to accept the voluntary intoxication defense
presented in this case. The Court further finds that even if
this Court finds that Judge Fuente’'s tactical decision to
disclose to the jury the fact that Defendant had already
received a death sentence for the nurder of Suzanne Henry
exhibited bad judgnent, Defendant is not entitled to post

conviction relief.

(PCR 7/1289-90)



Again, as the lower court found these to be tactical
strategic decisions, Henry is not entitled to relief. Henry
is entitled to a fair trial and not a perfect one. Hal | v.
State, 420 So. 2d 872, 874 (Fla. 1982)("“Alnobst any attorney,
i ncluding the one who conducted the trial, can look at a prior
trial and point to things which could have been done
differently; hindsight makes all of us better advocates. A
defendant is assured of a fair trial, not a perfect one.”)
G ven the overwhelm ng evidence against Henry and the fact
that one jury had already found him guilty on these facts,
Henry cannot establish that confidence in the outcome of the

proceedi ngs is underm ned. Relief was properly denied.



CONCLUSI ON

Based on the foregoing facts, argunents and citations of

authority the decision of the | ower court should be affirned.
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