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PRELI M NARY STATENMENT

There are two parties in this case: Petitioners -
Curtis and Anni e Jones; and Respondent — Martin El ectronics,
Inc. To maintain consistency with the briefs below, Mrtin
El ectronics, Inc. will be referred to by nane (“Martin”) or
as Defendant, and Curtis and Annie Jones will be referred to
by name or as Plaintiffs.

To avoid confusion, the exhibits in Respondent’s
Appendi x are |labeled consecutively to the exhibits in

Petitioners’ Appendi x.



STATEMENT OF THE CASE AND THE FACTS

Plaintiffs’ Conplaint against Defendant seeks personal
injury damages resulting from an expl osion that occurred at
Martin s plant. [E 7].

At the time of his injury, Curtis Jones was an enpl oyee
of Martin, working in the course and scope of his
enploynent. [E. 23 & 24]. The accident and the resulting
injuries to Plaintiff were covered by workers’ conpensation
as required by Chapter 440, Florida Statutes. [E. 27].

From the accident wuntil now, Plaintiff has received
wor kers’ conpensation benefits, which included nedical
expenses, |ost wages, and attendant care benefits provided
by Martin under Chapter 440, Florida Statutes. [E. 23 & 24].
Such benefits will continue for the rest of Plaintiff’s
life.

While attendant care benefits were being paid by
Martin, a dispute arose concerning the hourly rate for the
attendant care services that Ms. Jones furnished. M.
Jones filed a workers’ conpensation petition [E. 25 & 26],
whi ch sought to increase that hourly rate. The judge of
conpensation clainms entered an order that granted Jones’
petition, adopted as a finding of fact the parties’

stipulation that M. Jones “sustained an injury by



accident,” and increased the hourly rate for attendant care
services. [E 25 & 26].

Meanwhile, in Grcuit Court, the Joneses filed the
Conplaint in the present case seeking damages in intentional
tort. [E 7]. As anended, the Conplaint alleges:

VWile MARTIN did not have an actual
intent to injure CURTIS JONES, the
injuries to CURTIS JONES were the result
of intentional conduct on the part of
MARTI N that was substantially certain to
result in injury or death. [E 8, 18]

Martin noved for summary judgnment claimng that M.
Jones elected the workers’ conpensation system as the
exclusive renedy for his injuries by pursuing and receiving
benefits there. [E. 9]. The trial court denied Martin’'s
notion, finding that Raintiffs can proceed against Martin
on an intentional tort theory of liability and that Mrtin
is not entitled to workers’ conpensation immunity. [E 12].

On appeal, the decision of the trial court was
reversed, and the District Court certified the foll owing as
a question of great public inportance:

MAY AN EMPLOYEE RECEI VI NG WORKERS'
COVPENSATI ON BENEFI TS LI TI GATE

ENTI TLEMENT TO ADDI TI ONAL BENEFI TS THEN,
HAVI NG OBTAI NED AN AWARD OF THE

ADDI TI ONAL WORKERS' COVPENSATI ON

BENEFI TS, BRING SUI T IN Cl RCU T COURT
FOR THE PERSONAL | NJURI ES SUSTAI NED ON

THE JOB THAT WERE THE BASI S FOR THE
AWARD? [E. 15].



This Court has postponed its decision on jurisdiction
and requested briefs on the nerits. [E. 19]. As a
consequence, the following two issues are presented in the
i nstant appeal :

1. Is the certified question one of great public
i nportance?

2. After pur sui ng and receiving wor ker s’
conpensation benefits, can Plaintiffs seek intentional tort

danmages in a civil suit?

SUMVARY OF THE ARGUMENT

Al t hough the issue in this case has been certified as
one of great public inportance, Defendant disagrees because
t he 2003 Legi sl ature amended 8440.11, Fla.Stat., and, in so
doi ng, | egislatively abrogated the objective standard

adopted in Turner v. PCR, Inc., 765 So.2d 683 (Fla. 2000).

After Cctober 2003, cases like this one, which rely on the
obj ective Turner standard, are not actionable as a matter of
| aw. Under the new subjective standard, no reasonable
plaintiff would argue that pursuing and obtaini ng workers’
conpensation benefits for an on-the-job accident was
consistent with a subsequent intentional tort suit for the

same injuries. Turner created a w ndow which has now



cl osed. The instant issue will not arise again, so there is
no public inportance in its resolution.

Should this Court accept jurisdiction, the First
District’s certified question should be answered negatively
because Florida’s District Courts have consistently held
that once an injured enployee affirmatively seeks workers’
conpensation benefits, he has elected that as his renedy.
The el ection of renedies doctrine is particularly applicable
to the instant case because in seeking workers’ conpensation
benefits, M. Jones stipulated, and a judge of conpensation

clainms found, his injuries were the result of an on-the-job

acci dent. After having so stipulated, Plaintiffs now
contend that M. Jones’ injuries are the result of
intentional conduct on the part of Defendant. In other

words, from Plaintiffs’ perspective, the explosion was an
accident for workers’ conpensation purposes but caused by an
intentional act for purposes of this suit. As a matter of
law, Plaintiffs are estopped from taking inconsistent
positions in related litigation.

An accident for workers’ conpensation purposes is

statutorily defined as “an unexpected or unusual event or

result that happens suddenly.” 8440.02(1), Fla. Stat.
(2000). Once an event is determned to be an accident, it,
by definition, is either an wunexpected event or an



unexpected result. As this Court stated only four years ago
in Turner, “.if a circunstance is substantially certain to
produce injury or death, it cannot reasonably be said that
the result is unexpected or unusual .” Turner; 765 So.2d at
689.

Plaintiffs have nmde a conscious and successful
el ection to pur sue benefits t hr ough t he wor ker s’
conpensation system As a consequence, they are now barred

frombringing the imedi ate suit agai nst Defendant.

ARGUMENT
l.

THE | SSUE BEFORE THI S COURT IS NOT ONE
OF GREAT PUBLI C | MPORTANCE.

This case cones to this Court because of an election of
remedi es defense raised by Defendant. Plaintiffs argue that
election of renmedies does not apply because pursuing
wor kers’ conpensation benefits is not inconsistent wth
pursuing an intentional tort suit under the objective

standard adopted by Turner v. PCR, Inc., 754 So.2d 683 (Fla.

2000). Defendant disagrees and argues that once an enpl oyee
pursues workers’ conpensation benefits, he has el ected that

as hi s exclusive renedy.



While the issue presented is inportant to the parties,
it is not a question of great inportance to the public.
Simlar cases wll not arise in the future because the
obj ective standard adopted in Turner has been abolished by
the legislature.

The law regarding the intentional tort exception to
wor kers’ conpensation immunity was established by this Court

in the conpanion cases of Lawton v. Al pine Engineered

Products, Inc., 498 So.2d 879 (Fla. 1986), and Fisher wv.

Shenandoah General Construction Co., 498 So.2d 882 (Fla.

1986). Thereafter, in Eler v. Shova, 630 So.2d 537 (Fla.

1993), this Court cited Fisher and Lawton and stated that:
“enpl oyers are provided with imunity
fromsuit by their enployees so |ong as
the enployer has not engaged in any
intentional act designed to result in or
that is substantially certain to result
in injury or death to the enployee.”

Ell er, 650 So.2d 539.

Until Turner, there was di sagreenent anong the District
Courts regarding the proper standard to be applied to the
second part of this disjunctive test. Turner clarified that
an enployee need only establish that the enployer should
have known that the conduct conpl ained of was substantially
certain to result in death or injury (objective standard).

After Turner, every workers’ conpensation claimhad the

potential to also be an intentional tort action for



addi ti onal danmges. The injured enployee only had to all ege
in civil court that the enployer’s conduct was such that
“the enployer should have known that death or injury was
substantially certain to occur.”

The practical effect of Turner was noted in a

concurring opinion witten in EAC USA Inc. v. Kawa, 805

So.2d 1 (Fla. 2d DCA 2001):

Over a sufficient period of time, any
dangerous job is substantially certain
to injure or kill sonme enployee. The
bui | der of the Gol den Gate bridge knew
with a substantial certainty that
bui | di ng the bridge woul d cause an

enpl oyee to sustain a serious injury or
death. That did not make the act of
buil ding the bridge a battery.

Al'l om ng a dangerous machine to be
operated wi thout proper guarding by
poorly trained enpl oyees for a
sufficient period will eventually cause
injury or death. In ny mnd, however,
the conduct is a negligent om ssion
that may rise to the |level of gross or
cul pabl e negligence... | fear, however,

t hat treating such conduct as a battery
may prove to create nore problens than
it solves. EAC USA, 805 So.2d at 5.
(enphasi s supplied)

Whil e Turner sets the stage for the instant question
it has been rendered noot by 2003 | egi sl ation which states:

440. 11 Exclusiveness of Liability. —

(1) The liability of an enpl oyer
prescribed in 8440.10 shall be exclusive
and in place of all other
liability..except as follows:



(b) When an enpl oyer commts an
intentional tort that causes the injury
or death of the enployee. For purposes
of this paragraph, an enployer’s actions
shal | be deened to constitute an
intentional tort and not an acci dent
only when the enpl oyee proves, by clear
and convi ncing evi dence, that:

1. The enpl oyer deliberately
intended to injure the enpl oyee; or

2. The enpl oyer engaged in
conduct that the enployer knew, based on
prior simlar accidents or on explicit
war ni ngs specifically identifying a
known danger, was virtually certain to
result in injury or death to the
enpl oyee, and the enpl oyee was not aware
of the risk because the danger was not
apparent and the enpl oyer deliberately
conceal ed or m srepresented the danger
so as to prevent the enployee from
exerci sing i nformed judgnment about
whet her to performthe work.

Wthout Turner, no reasonable plaintiff would argue
that pursuing and obtaining workers conpensation benefits
for injuries sustained in an on-the-job accident was
consistent with a subsequent intentional tort suit for the
sanme injuries. Wrkplace incidents now fall squarely within
or without the workers’ conpensation system Thus, the
instant situation will not arise after Cctober 1, 2003, no
guestion of great public inportance is posed here, and this

Court shoul d decline jurisdiction.



1.
THE WORKERS' COVPENSATI ON SYSTEM IS AN
ALTERNATIVE TO CIVIL SUTS AND THE TWD
ARE MUTUALLY EXCLUSI VE.

The di stinction bet ween a statutory wor ker s
conpensation claim and a common-law action for negligence
could not be nore stark. Under Florida Wrkers’
Conpensation law, the enployee gives up a conmmon |aw right

to sue his enployer in exchange for strict liability and the

rapid recovery of specified benefits. Turner v. PCR, Inc.

754 So.2d 683 (Fla. 2000). For enployees wthin the
statute’s reach, workers’ conpensation is the exclusive
remedy for “accidental injury or death arising out of work
performed in the course and scope of enpl oynent . ”
§440.11(1), Fla. Stat. (2000).

If an on-the-job injury is the result of an accident,
then workers’ conpensation is the enployee’'s only renedy.
If an on-the-job injury is not the result of an accident,
then it is not within reach of the workers’ conpensation
system The statutory definition of accident is "an
unexpected or unusual event or result that happens
suddenly.” 8440.02(1), Fla. Stat. (2000). By definition
on-the-job injuries resulting fromintentional acts are not

the result of an accident and, consequently, fall outside

10



the workers’ conpensation system The Turner court
expl ai ned the concept as follows:

“Conversely, therefore, under the plain

| anguage of the statute, it would

appear logical to conclude that if a

ci rcunstance is substantially certain

to produce injury or death, it cannot

reasonably be said that the result is

‘unexpected’ or ‘unusual’ and thus such

an event should not be covered under

wor kers’ conpensation inmunity.”
Turner, 754 So.2d at 689 (enphasis omtted). In other
words, job-related injuries arising froman intentional act
cannot, by definition, be the result of a job-related
acci dent .

For exanple, if a sole proprietor punches an enpl oyee,
he does not have workers’ conpensation inmunity because the
injury is not the result of an accident. In such an
i nstance, the injured enployee can bring a common |aw suit
for battery against his enployer because, even though the
i nci dent occurred on the job, it is outside the scope of the
wor kers’ conpensation system However, if the enployee
seeks workers’ conpensation benefits and, in so doing,
stipulates that the touching was accidental and, based upon
such a stipulation receives benefits, he cannot thereafter

bring a civil suit for battery because the two renedies are

mut ual Iy excl usi ve.

11



In the instant case, if Martin intentionally injured
M. Jones, then he had a common |law right to sue. However,
if he elects to pursue workers’ conpensation benefits and in
so doing stipulates that his injuries were the result of an
accident, he is bound by that el ection.

In their initial brief (page 15), the Joneses cite
Turner dicta to support their position that Tur ner
extinguished their obligation to elect between workers’
conpensation or a civil action for intentional tort.
According to Plaintiffs” diagram (Initial Brief, p. 18),
Florida’s workers’ conpensation law allows an enployee
injured by on-the-job negligence to elect between a tort
suit or a workers’ conpensation claim for benefits. The
diagramis wong. There is no election of remedi es between
wor kers’ conpensation benefits and a negligence suit.
Wrkers’ conpensation is the exclusive remedy for accidental
injury or death arising out of work perforned in the course
and scope of enploynent. 8440.11(1), Fla. Stat. (2000). If
an accident caused the injury, the enployee has no choice
but to accept workers’ conpensation benefits, and the
election of renedies doctrine is inapplicable. There is
nothing to elect because Chapter 440 conpletely bars any
| egal action against an enpl oyer where the injury is caused

by an accident. Wshart v. Laidlaw Tree Service, Inc., 573

12



So.2d 183 (Fla. 2d DCA 1991) (where negligence causes on-
the-job injuries, the enployee’s exclusive renedy is
wor kers’ conpensati on).

The Turner court did not hold or even state in dicta
that an intentional tort suit could be brought as an
additional renedy over and above workers’ conpensation
benefits. The opinion does not nention whether the
plaintiffs received workers’ conpensation benefits; that was
irrelevant to the issue before it. Rat her, the Court re-
visited the standard for determ ning whether an intentional
act had occurred and announced it was an objective one.!
Turner, 754 So.2d 683.

Election of renedies is inplicated only where an
intentional act is involved — then the injured enpl oyee has
a choice between workers’ conpensation benefits or an
intentional tort suit. If Martin's conduct was substantially
certain to result ininjury to M. Jones, then M. Jones can
el ect between the workers’ conpensation system and a civi
suit. However, he cannot have both. Upon choosing one, the

other is lost. The |aw supporting this proposition is well

! As previously discussed, the Florida |egislature reacted
to Turner v. PCR and, as of Cctober 1, 2003, the objective

standard it established no | onger applies.

13



established and discussed in the followi ng Section I11.

[,
IN FLORI DA, AN EMPLOYEE WHO SEEKS AND
RECEI VES WORKERS' COMPENSATI ON BENEFI TS
FOR AN ON THE-JOB | NJURY HAS ELECTED
SUCH AS H S EXCLUSI VE REMEDY
The doctrine of election of renmedies in Florida is an
application of the doctrine of estoppel based on the theory

that one electing should not later be permtted to avail

hinmself of an inconsistent course. WIllians v. Robineau,

168 So. 644 (Fla. 1936). In Robineau, this Court expl ai ned
an el ection of renedies as:

..a choi ce shown by an overt act between
two inconsistent rights, either of which
may be asserted at the will of the
chooser alone. .The election is matured
when the rights of the parties have been
materially affected to the advantage of
one or the disadvantage of the other.
Robi neau, 168 So. at 646.

Section 440.11 provides that when an injured enployee
elects to receive conpensation pursuant to the W rkers’
Conmpensation Act, the enployer’s liability is limted to
that prescribed in Section 440.10. In pertinent part,
Section 440.11(1) provides:

[T]he liability of an enpl oyer
prescribed in s. 440.10 shall be
exclusive and in place of all other

l[iability of such enployer to any third-
party tortfeasor and to the enpl oyee,

14



the | egal representative thereof,
husband or wife, parents, dependents,
next of kin, and anyone ot herw se
entitled to recover damages from such
enployer at law or in admralty on
account of such injury or death, except
that if an enployer fails to secure
paynent of conpensation as required by
this chapter, an injured enployee or the
| egal representative thereof, in case
death results fromthe injury, may el ect
to cl ai m conpensati on under this chapter
or to maintain an action at law or in
admralty for damages on account of such
injury or death. (enphasis supplied)

In Florida, an enployee who pursues and receives
wor kers’ conpensation benefits for an on-the-job injury has

el ected such as his exclusive renedy; thus, a subsequent

tort suit for damages is barred as a matter of |aw.?

In determ ning when an enployee’s tort suit wll be
barred by workers’ conpensation immunity, the courts have
found the follow ng enpl oyee actions to be dispositive:

1) If the enpl oyee has actively filed
for a workers’ conpensation clai mand
recei ved benefits for an injury or
accident, or even received a settlenent
for these benefits, a tort suit is
barred. See Matthews v. G S. P. Corp.,
354 So.2d 1243 (Fla. 1% DCA 1978);:

M chael v. Centex-Rooney Const. Co., 645
So.2d 133 (Fla. 4™ DCA 1994); Townsend
v. Conshor, Inc., 832 So.2d 166 (Fla. 2d
DCA 2002).

2 This presumes active pursuit of workers’ conpensation
benefits by the claimnt, which the record on appeal shows
did occur in this case and is discussed in Section V.

15



2) If the enployee has admitted or
stipulated to the fact that the injury
or accident occurred during the course
of his or her enploynent, or if sone
authority has nade a factual

determ nation on the nerits of a claim
for benefits, then a subsequent civil
action is precluded. Ferraro v. Mrr,
490 So.2d 188 (Fla. 2d DCA 1986), rev.
den. 496 So.2d 143 (Fla. 1986).

3) | f the enpl oyee has previously
mai ntai ned and lost a civil action
agai nst his enployer, the doctrine of
el ection renedi es bars workers’
conpensation claim Hunme v. Thonason,
440 So.2d 441 (Fla. 1°' DCA 1983); and

4) I f the enpl oyee clains and

recei ves workers’ conpensation
benefits, he has el ected such
conpensation as an excl usive renedy
where there is evidence of a conscious
choi ce of renedies. Mndico v. Taos
Const., Inc., 605 So.2d 850 (Fla.
1992).

In this case, M. Jones’ wor ker s’ conpensati on
activities neet the election of remedy requirenents and
thereby established workers’ conpensation inmunity for
Martin in the civil suit. [E 25 & 26].

In response to the election of renedy defense,
Plaintiffs argue that the intentional tort suit remedy is a
“suppl ementary and concurrent claim outside of workers’
conpensati on system?” (Initial Brief, p. 22). There are

numer ous cases which reject Plaintiff’s position.

16



In Matthews v. G S.P. Corp., 354 So.2d 1243 (Fla. T

DCA 1978), an enployee injured during the course and scope
of his enploynent sought and received workers’ conpensation
benefits. He then sued his enployer in civil court,
claimng that its willful and wanton negligence permtted
him to recover civil damages. In affirmng the |ower
court’s summary judgnent, the First District held that:

An enpl oyee may not elect to declare
his injury to have been an acci dent
occurring in the course of his

enpl oynent and thereafter repudiate
such position by alleging that the

pl ace and conditions of his enpl oynent
were so dangerous that the injury was
not in fact an accident. Such position
is contrary to the concl usiveness of
remedy doctrine enbodied in the

wor kers’ conpensation system The
provi sions of the act may not be
accepted and then repudi ated by the
enpl oyee. Millarkey v. Florida Feed
MIls, Inc., 268 So.2d 363 (Fla. 1972).

Mat t hews, 354 So.2d at 1244. The inconsistent positions
disallowed in Matthews are exactly what Jones is trying to
do here. First, Matthews clained he was in the course and
scope of his enploynent to receive workers’ conpensation
benefits. Then he claimed he was not an enployee to
receive tort damages. First, Jones clained injury by
accident to receive workers’ conpensation benefits and now
clainms otherwise to receive tort damages. Just as Matthews

could not sue in tort, neither can Jones.

17



In Ferraro v. Marr,3® 490 So.2d 188 (Fla. 2d DCA 1986),

rev. den. 496 So. 2d 143 (Fla. 1986), the court held that
an enployer was imrune from tort action because the
plaintiff had received workers’ conpensation benefits. In
Ferraro, the court relied on the plaintiff’s stipulation
that his accident arose out of the course and scope of his
enpl oynent, that the «claim for workers’ conpensati on
benefits had been filed by the plaintiff, that the
plaintiff had admtted he knowingly signed the claim and
that the claimnt nade a conscious choice and ultinmately
did receive workers' conpensation benefits. The sane
factors are present in the instant case. Plaintiff mde a
consci ous and i nf or med el ection of t he wor ker s’
conpensati on renmedy and thereby wai ved his other rights.

In Pearson v. Harris, 449 So.2d 339 (Fla. 1% DCA

1984), an enployee first sought workers’ conpensation
benefits asserting he was an “enployee” entitled to the
benefits of the workers’ conpensation |aw. The def endant
di sputed this, and the deputy conm ssioner found that he
was an enployee. Later, the enployee brought a civil tort

action, alleging that the ultra-hazardous nature of his

% Ferraro v. Marr was cited favorably by this Court in

Mandi co v. Taos Construction, Inc., 605 So.2d 850 (Fla.
1992).
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work inmposed a duty on the enployer to warn of any known
hi dden dangers. The enployer asserted the election of
renmedi es doctrine as a conplete bar, and the |lower court’s
summary judgnment for the enployer was affirnmed by the First
District wwth a specific finding that the enpl oyee nade an
el ection of remedy when he, through the workers’
conpensation proceeding, obtained an adjudication that he
was an enpl oyee. He was thereafter specifically barred
from alleging in the civil action that he was not an
enpl oyee. In the case at bar, Plaintiff should face the
same result. He has obtained workers’ conpensation
benefits by stipulating that he was injured in an on-the-
j ob “accident.” [E. &5 & 26]. He should, therefore, be
barred from now contending that his injuries were the

result of an intentional act.

To easily understand why the District Court’s opinion
in this case should be affirnmed, this GCourt need only

consider Hume v. Thomason, 440 So.2d 441 (Fla. 1% DCA

1983). In Hune, in a reverse situation, the court held
that the doctrine of election of renedies was properly
applied to bar a workers’ conpensation claim where the
cl ai mant had previously nmaintained and lost a civil action

in circuit court against his putative enployer. The court

hel d:
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that an election is matured “when the
rights of the parties have been
materially affected to the advantage of
one or the disadvantage of the other,”
and “[i]t is generally conceded that to
be conclusive it nmust be efficacious to
some extent.” WIIlians v. Robineau, 124
Fla. 422, 168 So.2d 644 (1936); WIIlians
v. Duggan, 153 So.2d 726 (Fla. 1963).

In the instant case, the summary

j udgnment rendered in the circuit court
was obviously efficacious fromthe
Thomasons’ point of view, as it worked
to their advantage and to Hune’'s

di sadvantage. Thus, Hune’s el ection

mat ured when judgnent was entered
finally adjudicating the rights of the
parties. He was precluded thereafter
from pursuing his workers’ conpensation
cl aim

Hunme, 440 So.2d at 442.

Here, Plaintiff’s workers’ conpensation claim has
wor ked to his advantage and to Defendant’ s di sadvantage. It
was, therefore “efficacious” within the meani ng of Robi neau.

The workers’ conpensation system is based on the
prem se that the enployee gives up a right to a comon |aw
action for negligence in exchange for strict liability and

the rapid recovery of benefits. United Parcel Serv. .

Wel sh, 659 So.2d 1234, 1235 (Fla. 5" DCA 1995), cited

favorably in Turner v. PCR, Inc., 754 So.2d 683, 685 (Fla.

2000). Under Plaintiffs’ argument, Martin gets nothing for

its conpliance wth the statutorily mandated workers
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conpensation coverage because Martin's quid pro quo is
supposed to be imunity fromcivil suit.
The nost recent case on the subject again confirnms that

Plaintiffs® tort claim is barred. In Integrated Health

Services, Inc. v. Jones, 28 Fla. L. Wekly D242 (January

2003) (not reported in So.2d), the Second District, relying
on established concepts of estoppel, found that a plaintiff
elected to pursue a tort claim in Ilieu of workers
conpensation benefits. There, the injured enployee filed a
claim for workers’ conpensation benefits but wthdrew it
when her enpl oyer asserted that her injury did not arise out
of the course and scope of her enploynent. She then pursued
atort claim which was allowed with the foll ow ng warning:

..Thus, Jones’ attorneys should be aware

t hat they have elected to pursue a tort

claimthat may not be as beneficial to

their client as the original workers’

conpensation claimthat |ntegrated

Heal th now admts was a covered claim

(enmphasi s suppli ed)

I ntegrated Heal th Services, 28 Fla. L. Wekly at D243.

Here, Plaintiff elected the workers’ conpensation
system as his renedy. Est oppel attached and he cannot now
choose an inconsistent path to the detrinent of Martin.

Florida is not the only jurisdiction where the doctrine
of election of remedies has been applied to require

claimants to nmake a choi ce between the workers’ conpensation
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systemand civil suit. OQher jurisdictions, while providing
an exception to workers’ conpensation imunity for
intentional torts, recognize that the imunity exception
does not create a double renedy, but rather a choice of
remedi es, one of which nust be pursued in derogation of the
ot her. Exanples of states which have so ruled are:

1) The Suprene Court of Kentucky
recently denied a plaintiff the right to
pursue a civil action for danages for an
intentional act commtted in the

wor kpl ace, where the plaintiff had
previously elected to pursue and coll ect
her workers’ conpensation renedy.
Anerican Ceneral Life & Acc. Ins. Co. v.
Hall, 74 S.W3d 688 (Ky. 2002).

2) The Suprene Court of Texas has held
that an injured enployee’s intentional
tort claimis barred by the enpl oyee’s
prior voluntary election of an

i nconsi stent renmedy under the workers’
conpensation statute. Medina v.
Herrera, 927 S.W2d 597 (Tex. 1996).

3) Illinois Fifth District Court of
Appeal s found that the application for
adjustnment of claimin the workers’
conpensati on proceedi ng, which all eged
accidental injury, was inconsistent with
the comon |aw tort brought by
plaintiff, which alleged an intentional
injury. Janes v. Caterpillar, Inc., 611
N.E.2d 95 (I1l. 5" DCA 1993). This
anal ysis was also followed in the
I1linois First District Court of Appeal
in Zurowska v. Berlin Industries, Inc.
667 N.E.2d 588 (IIl. 1% DCA 1996),
(enpl oyee’ s assertions of intentional
tort were “legally inconsistent” with
her filing for and accepting disability
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paynents under the workers’ conpensation
statute).

4) In lowa, see Nelson v. Wnnebago

I ndustries, Inc., 619 N.W2d 385 (lowa
2000) (noting that although the
plaintiff was not allowed to proceed
with a civil suit for damages agai nst
his enpl oyer, plaintiff was not wthout
conpensati on because he had received

t housands of dollars through the

wor kers’ conpensati on system

5) I n Nevada, see Advanced Countert op
Design, Inc. v. Second Judicial D strict
Court of the State of Nevada, 984 P.2d
756 (Nev. 1999) (enpl oyee’ s prior

wor kers’ conpensation claimand | unp-sum
settl enent constituted a conplete bar to
a subsequent intentional tort suit).

6) I n Arkansas, see Gourley v.
Crossett Public Schools, 968 S.W2d 56
(Ark. 1998). (As a matter of |aw,
intentional tort suit was barred by

el ection of renedy because plaintiff had
previ ously pursued workers’ conpensati on
for same injuries.)

Plaintiffs also cite cases from other states which they
argue support their position. Their reliance on those cases

merits comment. In Janes v. Caterpillar, Inc., 611 N E. 2d

95 (Ill. 1993), the concurrence of Justice Chapan, which is
guoted extensively by Plaintiffs (Initial Brief p. 41), is
inreality a dissenting cooment. The majority opinion held:

“we nmust conclude that whether a
plaintiff seeks to bring a common | aw
action against his enployer for an
intentional tort based upon the actions
of his co-enpl oyee or the enployer, as
in the instant case, plaintiff’s claim
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will be barred by the exclusivity
provisions of the act if plaintiff has
filed for and received workers’
conpensati on benefits under the act.”
(emphasi s supplied). James 611 N E. 2d
at 104.

Wiile Plaintiffs correctly quote Wodson v. Row and, 407

S.E 2d 222 (N.C. 1991), (Initial Brief, p. 44 & 45), Justice
Mtchell’s dissent in that case should not be overl ooked.
Regarding the mjority’s holding that the enployee could
pursue both statutory and common |aw renedies under an
obj ective intent standard, Justice Mtchell wote:

Al t hough | concede that the majority’s
hol di ng represents reasonabl e and

per haps desirabl e social policy, | nust
agree with the Court of Appeals that to
give an enployee, in addition to the
rights avail abl e under our Workers’
Conpensation Act, a right to bring a
civil action against his enployer, even
for gross, willful and wanton
negl i gence, would skew the bal ance of
interests inherent in [the] ...Act.
Changes in the Act’s delicate bal ance of
interests are nore properly a

| egi sl ative prerogative than a judicial
function.” Wodson, 407 S. E. 2d at 241.

As noted earlier, the Florida legislature has rejected the
Turner objective intent standard; North Carolina has not.

Simlarly, Suarez v. D cknmont Plastics Corp., 639 A 2d 507

(Conn. 1994), quoted extensively by Plaintiffs (Initial

Brief, p. 45 & 46), relies upon an objective intent standard
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for the intentional act exception to workers’ conpensation
i muni ty.

Plaintiffs argue that they only seek a jury
determnation of whether Defendant’s failure to act
constituted negligence or was an intentional act under
Turner. (lnitial Brief, pages 20, 21) Such a request m ght
be reasonable if they had not already received the “quick
and efficient delivery of disability and nedical benefits”
i ntended under workers’ conpensation |aw. (See 8440. 015,
Fla. Statute (2000)). As this Court noted in MlLean v.
Mundy, 81 So.2d 501, 503 (Fla. 1955) and again in Taylor v.

School Board, 29 Fla. L. Wekly $S421 (Fla. 2004), the basic

pur pose behi nd workers’ conpensation |law is twofold:

(1) [T]o see that workers in fact were
rewarded for their industry by not being
deprived of reasonably adequate and
certain paynent for workplace accidents;
and (2) to replace an unw el dy tort
systemthat made it virtually inpossible
for businesses to predict or insure for
the cost of industrial accidents.

Taylor, 29 Fla. L. Wekly at S423.

Plaintiffs’ position frustrates the second purpose of the
system Martin has provided M. Jones adequate and certain
paynent for his workplace injury. He has elected such as
hi s renedy. Consequently, Martin should not be subject to

the “unwieldy tort system?”
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| V.

EXCEPTI ONS TO THE WORKERS COVPENSATI ON
SYSTEM ARE TO BE NARROALY CONSTRUED.

The instant case is based upon the intentional tort
exception to workers’ conpensation inmunity. Fi sher v.

Shenandoah Gen. Const. Co., 498 So.2d 882 (Fla. 1986);

Lawton v. Alpine Eng. Prods., Inc., 498 So.2d 879 (Fla.

1986); Cunni ngham v. Anchor Hocking Corp., 558 So.2d 93

(Fla. 1%' DCA 1996) (an enpl oyee can bring a cause of action
in tort if the enployer’s actions exhibit a deliberate
intent to injure or if the enployer engages in conduct
which is substantially certain to result in injury or
deat h) .

Exceptions to workers’ conpensation imunity are to be

narrowmy construed. In Taylor v. School Board, 29 Fla. L.

Weekly S421 (Fla. 2004), when considering the “unrel ated
wor k” exception to the workers’ conpensation schenme, this
court accepted the Fifth District’s holding with the
foll ow ng expl anati on:

Further, we find that the Taylor hol ding
conports with the overall |egislative
intent of the Florida Wrkers’
Conpensation Law, because the | aw was
nmeant to systematically resolve nearly
every workplace injury case on behal f of
both the enpl oyee and the enpl oyer.

A contrary hol ding giving wi de breadth
to the rare exceptions to workers’
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conpensation imunity would nerely erode
t he purpose and function of the Wrkers’
Conpensation Law as established by the
Legislature. W agree with the
observations of the Fourth District in
its recent decision in Fitzgerald v.
South Broward Hospital District, 840
So.2d 460 463 (Fla. 4'" DCA 2003), that
the unrel at ed works exception should be
narrow y construed because “[a]n
expansi ve construction would obliterate
the legislative intent that the system
operate at ‘a reasonable cost’ to the
enpl oyer” and that to deci de ot herw se
woul d “erode the inmunity provided under
t he workers’ conpensation |aw.leading to
a profusion of suits and a proliferation
of costs.”

Taylor 29 Fla.L. Wekly at $S425. Not holding the instant
Plaintiffs to their election wuld erode this purpose and
function of workers’ conpensation |aw Rat her than resol ve
nearly every wor kpl ace injury case, t he wor ker s

conpensation system would becone a first step. After
securing no-fault benefits wunder workers’ conpensation,
injured enployees would see if a synpathetic jury m ght
concl ude, wunder the objective Turner standard, that the
enpl oyer should have known the accident was substantially
certain to occur. The purpose and function of the workers’

conpensation |aw would be eroded by a “profusion of suits

and a proliferation of costs.”
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V.
THE INTENTIONAL TORT EXCEPTION TO
WORKERS' COWPENSATION I MMUNITY |IS NOT
AVAI LABLE TO PLAINTIFFS BECAUSE MR
JONES STI PULATED THAT THE EXPLGOSI ON WAS
AN ACCIDENT AND PURSUED H'S WORKERS
COVPENSATI ON CLAI M TO CONCLUSI ON.

In an effort to avail thenselves of the intentional
tort exception to workers’ conpensation imunity, Plaintiffs
rely upon the Turner standard and allege that Defendant
engaged in intentional conduct which was substantially
certain to result in his injury. [E. 8]. Assum ng for
ar gunment t hat Martin, under t he Tur ner st andar d,
intentionally injured M. Jones, Plaintiffs are precluded
from asserting it as a matter of |aw because M. Jones
stipulated otherwi se and pursued his workers’ conpensation
claimto concl usion.

When M. Jones stipulated in his workers’ conpensation
action that he was injured by an *“accident,” the

“i ntentional act exception to workers’ conpensati on
i mmuni ty vani shed because the doctrine of estoppel precludes
vacillating positions in related litigation. Mar ks .
Fields, 36 So.2d 612 (Fla. 1948). Sinply stated, once an
acci dent, always an acci dent.

Plaintiffs argue that M. Jones did not stipulate that

his injuries were caused by an accident or pursue his
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wor kers’ conpensation claimto a conclusion on the nerits.
(Initial Brief, p. 31 - 35). The record does not support
their position.

It is true that the First Report of Injury or Illness
was filed by Defendant while M. Jones was unconsci ous, but
Plaintiffs never took the first step to disavow or w thdraw
t hat docunent. Rat her, they subsequently signed consent
forms that allowed the workers’ conpensation carrier to pay
medical bills and other benefits, which now exceed 1.2
mllion dollars. Then, Plaintiffs retained a |awer to
obtain a higher hourly rate for attendant care benefits
provided by Ms. Jones. To effectuate this, their |awer
filed a petition seeking benefits they believed they were
entitled to. Plaintiffs pressed their workers’ conpensati on
claimand stipulated (and the court found) that Plaintiff’s
injuries resulted from an on-the-job “accident.” The fact
that the stipulation is a form docunment which was prepared
by the parties’ counsel does not change this.? I n other
words, Plaintiffs consciously pursued workers’ conpensation
benefits to fruition, gaining benefits (at the detrinent of

Martin) that will continue for the rest of M. Jones’ life.

“ Plaintiffs even claimthat because M. Jones’ |awer, not
M. Jones, signed the stipulation, he is not bound by it.

(Initial Brief, p. 33). This is plainly false by pure
operation of |aw.
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Plaintiffs have not cited (and cannot cite) any Florida
precedent where a worker took the steps undertaken by
Plaintiffs but still was found not to have actively sought
wor kers’ conpensation benefits. Plaintiffs consciously and
successfully elected to pursue benefits through the workers’
conpensation system As such, they are now barred from

bringing the i medi ate suit agai nst Def endant.

VI .

AN EXPECTED EVENT OR RESULT |S NOTI AN
ACCI DENT.

In his workers’ conpensation proceeding, M. Jones
stipulated that his injuries were the result of an accident.

The District Court, relying wupon dicta in the Turner

opi nion, found that:

the position M. Jones took in the

wor kers’ conpensati on proceedi ng — that
he sustained an injury by accident —is
inconpatible with the current position
he and Ms. Jones take — that M. Jones’
injuries were the result of intentiona
conduct that was substantially certain
to result in injury or death.

The Joneses now argue that the statutory definition of
accident allows an event to be both accidental and the
result of objective intentional conduct. (Initial Brief,

pgs. 23 — 31). This argunent disregards all the cases which

30



remove intentional conduct from the workers’ conpensation
system

The statutory definition of an accident for workers’
conpensati on purposes is:

An unexpected or unusual event or result
t hat happens suddenly.

§440.02(1), Fla. Stat. (2000).

Plaintiffs concede that the explosion was an unexpected
and unusual event from both Martin’s and Jones’ viewpoint,
thus, an accident for purposes of workers’ conpensation.
(Initial Brief, p. 30). That conceded, Plaintiffs then
assert they are not being inconsistent when they claimthe
explosion was the result of conduct by Mrtin which was
substantially certain to cause injury. Plaintiffs justify
t heir strained reasoning by enpl oying the objective standard
of Turner, which, according to them does not require Martin
to “expect” the building to blow up. (Initial Brief, p.
30). This semantic argunment nisses the point.

As Plaintiffs’ brief (pp. 26, 27 and 28) points out, an
accident is the event that brings an enployee into the
wor kers’ conpensation system and provides tort imunity to
t he enpl oyer. Conversely, conduct that is substantially

certain to cause injury or death takes an event out of the

wor kers’ conpensation system and enployer tort imunity is
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lost. Wien Plaintiffs pursued and recovered workers

conpensation benefits, it was because the subject explosion
was an accident by stipulation. Once the event (explosion)
becanme subject to the workers’ conpensation system tort
imunity attached. Based upon all the district cases on
election of remedies cited herein, Plaintiffs are now

estopped to contend ot herw se.

CONCLUSI ON

The workers’ conpensati on law was enacted to
systematically resolve workplace injuries on behalf of both
t he enpl oyee and the enployer. It is an alternative to civi
suits, and the two are nutually exclusive. Wile there are
exceptions to workers’ conpensation immnity, they nust be
narromy construed so as not to erode the purpose and
function of the system Mor eover, an exception to the
wor kers’ conpensati on system does not create an opportunity
for a doubl e renedy. Rat her, such exceptions only provide
an alternative which the enployee may or my not elect.
Plaintiffs consciously elected their remedy by actively
pursuing and collecting benefits wunder the workers’
conpensati on system The instant tort suit is, therefore,

prohibited as a matter of |aw.
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Should this Court accept jurisdiction, the certified
guestion should be answered negatively, and the District

Court’s opinion should be affirmed.
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