IN THE SUPREME COURT OF FLCRI DA

RCBERT DWAYNE MORR! S,

Peti ti oner,
CASE NO SQ05-227
V. Lower Tribunal No. CF94-3961A1- XX

JAMES V. CROSBY, JR,
Secretary, Department of Corrections,
State of Florida,

Respondent .
/

RESPONSE TO PETI TI ON FOR WRI T G- HABEAS CCORPUS
AND
MEMCRANDUM COF LAW

COMES NON Respondent, James V. Qoshy, Jr., Secretary of the
Departnent of Corrections for the State of Florida, by and through
the Attorney GCeneral of the State of Florida and the undersigned

counsel , who answers the petition, and states:

PRELI M NARY STATEMENT

Respondent denies petitioner is being illegally restrained and
denies each and every allegation in the instant petition indicating

in any nmanner that petitioner is entitled to relief fromthis Court.

RELEVANT FACTS

A detailed statenent of the facts is contained in the
Respondent’ s Answer Brief filed in response on appeal fromthe denia
of Petitioner’s Mtion for Post-Conviction Relief filed on the sane

date as this Response.



ARGUMVENT
l.

WHETHER APPELLATE COUNSEL WAS | NEFFECTIVE IN FAILING TO
RAISE A CLAIM THAT FLORIA' S CAPI TAL SENTENG NG STATUTE IS
UNCONSTI TUTI ONAL IN LI GHT OF THE SUPREME COURT' S CPI NI ONS
IN APPREND V. NEW JERSEY AND RING V. AR ZONA? ( STATED BY
RESPONDENT) .

Petitioner summarily asserts that his appellate counsel was
ineffective in failing to challenge Florida s capital sentencing
schenme based upon Suprene Court precedent. However, Petitioner never
explains how appell ate counsel can be ineffective for failing to
anticipate Ring nor how he suffered prejudice because no capital
defendant in Florida has ever obtained relief based wupon that
decision.! To his credit, Petitioner’s counsel acknow edges adverse
precedent on this issue and that these clains are being raised “to
preserve the clains for possible federal review” (Habeas Petition
at 7-8).

The Suprene Court’s decisions in Apprendi v. New Jersey, 530

US 466 (20000 and Rng v. Arizona, 536 US. 584 (2002) do not

provide any basis for questioning petitioner’s conviction or
resulting death sentence. This Court has repeatedly rejected
petitioner’s claimthat R ng invalidated Florida s capital sentencing

pr ocedur es. See Duest v. State, 855 So. 2d 33, 49 (Ha. 2003);

!dainms of ineffective assistance of appellate counsel are
properly raised in a petition for wit of habeas corpus. Such
claims nust be analyzed wusing the sane two-pronged test
pronmul gated in Strickland v. Washi ngton, 466 U. S. 668 (1984).




Kornmondy v. State, 845 So. 2d 41, 54 (Fla. 2003)(R ng does not

enconpass Florida procedures nor require either notice of the
aggravating factors that the State will present at sentencing or a
special verdict formindicating the aggravating factors found by the

jury); Butler v. State, 842 So. 2d 817, 834 (Fla. 2003)(rejecting

Rng claimin a single aggravator {HAC} case); Porter v. Ooshy, 840

So. 2d 981, 986 (F a. 2003); Bottoson v. More, 833 So. 2d 693

(Fla.), cert. denied, 537 US. 1070 (2002); King v. More, 831 So. 2d

143 (Fla.), cert. denied, 537 U S 1067 (2002).

Even if R ng has sone application under Florida law, it woul d

not retroactively apply to this case. In Schriro v. Summrerlin, 124

S .. 2519 (2004), the Suprenme Court held that R ng announced a new
“procedural rule” and is not retroactive to cases on collateral

revi ew. See also Turner v. Qosbhy, 339 F.3d 1247, 1283 (11th QGr.

2003) (holding that Ring is not retroactive to death sentences inposed
before it was handed down). This Court recently decided that Rng is

not retroactive to cases on postconviction review? Johnson v. State,

2005 Fla. LEXIS 755 (Fla., April 28, 2005); See also Minlyn v. State,

894 So. 2d 832 (Fla. 2005) and Wndomyv. State, 886 So. 2d 915 (Fl a.

2004) (Cantero, J., concurring). See also Mddest v. State, 892 So. 2d

566 (Fla. 3d DCA 2005)(noting a “najority of the Florida Suprene

’See Cannon v. Millin, 297 F.3d 989 (10th QGr. 2002)(rejecting the
claimthat Rng is retroactive in federal courts); Wisler v. State,
36 P.3d 290 (Kan. 2001)(state suprene court rejecting retroactivity

of Apprendi).




Court has also ruled that Rng is not retroactive.”)(citations
omtted).

Even if sone deficiency in the statute could be discerned,
petitioner has no legitimate claim of any Sixth Anrendment error on
the facts of this case. dearly, a Sixth Arendnent violation can be
harmess. Any claimto the contrary ignores the plain result of R ng
itself, which was renanded so that the state court could conduct a
harm ess error analysis. Rng, 536 US at 609, n.7. This result is
consistent with a nunber of other Udited States Suprene Court

decisions. See United States v. Ootton, 535 U S 625 (2002)(failure

to recite amount of drugs for enhanced sentence in indictnent did not

require conviction to be vacated); Neder v. United States, 527 U S

1, 8-9 (1999)(failure to submt an element to the jury did not
constitute structural error).

Petitioner had two prior violent felony convictions for robbery.
The prior violent felony aggravator takes this case out of
consideration fromthe class of cases to which R ng mght conceivably

appl y. See Doorbal v. State, 837 So. 2d 940, 963 (Fla. 2003)

(rejecting Rng claim noting that one of the aggravating
circunstances found by the trial judge to support the sentences of
death was that Doorbal had been convicted of a prior violent felony);

accord, Lugo v. State, 845 So. 2d 74, 119 n.79 (Fla. 2003); Duest v.

State, 855 So. 2d 33, 49 (Ha. 2003). Thus, in the unlikely event

Rng mght apply to Florida’s capital sentencing schene, under the



particular facts of this case, petitioner would not be entitled to

any relief.

.
WHETHER THE TRIAL OOURT ERRED IN DENYING PETITIONER S

SPEG ALLY REQUESTED JURY INSTRUICTION ON M Tl GATI NG
G RCUMSTANCES? ( STATED BY RESPONDENT)

Petitioner takes issue with this Court’s decision on direct
appeal which affirnmed the trial court’s decision to deny a special
instruction on non-statutory mitigation.® Petitioner asserts in his
statenent of the issue that to the extent appellate counsel failed to
fully litigate this issue on direct appeal he was ineffective.
However, at no point in his argunent does he identify a defect in
counsel’s briefing of this issue on direct appeal. A review of the
record reveals that this issue was fully briefed [Appellant’s Initial
Brief at 76], considered and rejected by this Court’s opinion.
Appel | ate counsel cannot be ineffective for failing to raise an issue
that he in fact did raise on appeal. Moreover, state habeas
petitions are not a vehicle to relitigate direct appeal clainms. The

underlying claim is procedurally barred from review in this habeas

Mbrris additionally argues that the trial court erred in

refusing to instruct the jury on specific nonstatutory
mtigating circunstances. This Court has previously declined to
mandate the requested jury instruction. Thus, we reject this

claim of error. See, e.g., Shellito v. State, 701 So.2d 837
842 (Fla.1997)(citing Finney v. State, 660 So.2d 674, 684
(Fla.1995)).” Morris v. State, 811 So.2d 661, 667-668 (Fla.
2002).




pr oceedi ng. Qne v. State, 896 So. 2d 725 (Fla. 2005); Bryan v.

Dugger, 641 So. 2d 61, 65 (Fla. 1994); Turner v. Dugger, 614 So.

2d 1075, 1080 (Fla. 1992)(declining to revisit issues where the
i ssues, or variations thereof, were rejected on direct appeal);

Blanco v. Wainwight, 507 So. 2d 1377, 1384 (Fla. 1987)(direct

appeal issues wll not be revisited under the guise of

i neffective assistance of appell ate counsel).

L.

VWHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG

TO ARGUE THAT FLORI DA STATUTE 921.141 (5) IS FACIALLY

VAGUE AND OVERBROAD IN WVIOLATION O THE U S

CONSTI TUTI ON? ( STATED BY RESPONDENT) .

Petitioner next contends that Florida's capital sentencing
schenme is unconstitutional. Specifically, he contends that the
jury instruction on during the conm ssion of, or course of a
robbery is unconstitutional. He also contends that the
instructions unconstitutionally dimnished the jury’'s sense of
responsibility in determning the appropriate sentence. In
neither case does he argue why or how appellate counsel was
deficient in failing to raise these issues on appeal. | ndeed
it appears petitioner is sinply attenpting to raise additional
direct appeal issues, which is not the function of a state

habeas petition. Onme, 896 So. 2d at 725. In any case, this

Court has repeatedly rejected the clains petitioner asserts in



this Petition.

A The During The Course O A Felony Instruction 1Is Not
Unconsti tuti onal

Petitioner’s contention that the during the course of a
felony instruction 1is unconstitutional has been repeatedly

rejected by this Court and federal courts. See, e.g., Blanco v.

State, 706 So. 2d 7, 11 (Fla. 1997), cert. denied, 525 U S. 837

(1998)(rejecting constitutional challenge to comm ssion during

the course of an enunerated felony aggravator);* Johnson v.

Singletary, 991 F.2d 663, 669 (11th Gr. 1993)(“Nothing in

Stringer indicates that there is any constitutional infirmty in
the Florida statute which permts a defendant to be death
eligible based upon a felony nurder conviction, and to be
sentenced to death based upon an aggravating circunstance that
duplicates an elenent of the underlying conviction.”)(discussing

Stringer v. Black, 503 US. 222 (1992)); Adams v. Wiinwight,

709 F.2d 1443, 1446-47 (11th Gr. 1983), cert. denied, 464 U S.

1063 (1984)(rejecting argunment that Florida has inpermssibly

made the death penalty the “automatically preferred sentence” in

“The United States Supreme Court has held that consideration of
an aggravating factor that duplicates an elenment of the crinme is
not unconstitutional. See Lowenfield v. Phelps, 484 U S. 231,
241-46 (1988). The Eleventh Crcuit has applied this reasoning
to find the application of the felony nurder aggravating factor
in Florida constitutional. Johnson v. Dugger, 932 F.2d 1360,
1368-70 (11th Cr. 1991); see also Adans v. Wainwight, 709 F.2d
1443, 1447 (11th Gr. 1983)(finding that use of felony nurder
aggravator was constitutional even prior to Lowenfield).




any felony nurder case because one of the statutory aggravating
factors is the nurder taking place during the course of a
fel ony). Appel | ate counsel cannot be faulted for failing to

raise a neritless issue on appeal. See Card v. State, 497 So.

2d 1169, 1177 (Fla. 1986), cert. denied, 481 U S 1059 (1987).

B. The Trial Court’s Instructions Did Not Dilute The Jury’s
Sense O Responsibility In Determining An Appropriate
Sent ence

The trial court’s instructions in this case did not dilute
the jury’'s sense of responsibility for petitioner’s sentence.®
The court instructed the jury, in part:

As you have been told, the final decision

about what sentence to i npose i's ny

responsi bility; however, your advisory sentence

is entitled by law to great weight by this

court. And it is only under rare circunstances

that | would inpose a sentence other than what

you reconmend.
(V-35, 4581-82). Thus, the trial court in this case enphasized
the jury's role in sentencing under Florida | aw.

Petitioner’s argunent that the standard instruction is

°In order to establish constitutional error under Caldwell v.
M ssi ssippi, 472 U.S. 320 (1985), a petitioner nust show that
the comments or instructions to the jury “inproperly described
the role assigned to the jury by local Ilaw?” Ronano v.
Okl ahoma, 512 U.S. 1, 9 (1994). The Eleventh Circuit has
repeatedly recognized that comments describing the jury’'s role
in Florida as making an advi sory recomendati on and the judge as
the final sentencing authority does not present Caldwell error

See Johnston v. Singletary, 162 F.3d 630 (11th Cr. 1998);
Provenzano v. Singletary, 148 F.3d 1327, 1334 (11th G r. 1998);
Davis v. Singletary, 119 F.3d 1471, 1482 (11th Cr. 1997).




unconstitutional has been repeatedly rejected by this Court.

See Melendez v. State, 612 So. 2d 1366, 1369 (Fla. 1992); Turner

v. Dugger, 614 So. 2d 1075, 1079 (Fla. 1992). Consequent |y,
appel l ate counsel cannot be faulted for failing to raise this

meritless i ssue on appeal.

| V.
VWHETHER PETI TIONER S TRI AL WAS FRAUGHT W TH PROCEDURAL
AND SUBSTANTIVE ERRORS VWHICH DEPRIVED HM OF A
FUNDAMENTALLY FAIR TRIAL IN VIOLATION OF THE
CONSTI TUTI ON?  ( STATED BY RESPONDENT) .
Petitioner next asserts that a conbination of errors deprived
himof a fundanentally fair trial. Petitioner has not established

error in his individual allegations, nuch |ess sone type of

cunul ati ve error. See Melendez v. State, 718 So. 2d 746, 749

(Fla. 1998) (where clainms were either neritless or procedurally

barred, there was no cunul ative effect to consider); Johnson v.

Singletary, 695 So. 2d 263, 267 (Fla. 1996)(no cumnul ative error

where all issues which were not barred were neritless).
Petitioner has not raised any allegation of error which calls

into question the validity of his trial or direct appeal.



WHETHER PETITIONER S CONSTITUTIONAL RIGHTS WLL BE

VI OLATED AS HE MAY BE | NCOWPETENT AT THE TIME OF H S

EXECUTI ON? ( STATED BY RESPONDENT) .

Petitioner asserts that he nmy be inconpetent to be
execut ed. Al t hough Petitioner acknow edges that this claimis
not currently ripe for judicial review, since no execution is
pendi ng, he suggests that it is included in his current habeas
petition in order to preserve the issue for federal court
revi ew. Clearly, there is no basis for this Court to rule on
Petitioner’s present claimof possible inconpetence.

Florida |aw provides specific protection against the
execution of an inconpetent inmate. In order to invoke judicial
review of a conpetency to be executed claim a defendant nust
file a notion for stay of execution pursuant to Florida Rule of
Crimnal Procedure 3.811(d). Such notion can only be considered
after a defendant has pursued an adm nistrative determ nation of
conpetency under Florida Statutes 922.07, and the Governor of
Florida, subsequent to the signing of a death warrant, has
determ ned that the defendant is sane to be executed. Since the
prerequisites for judicial review of this claim have not
occurred in this case, there is no basis for consideration of

this issue in the present habeas petition. Conpare, Provenzano

v. State, 751 So. 2d 37 (Fla. 1999); Provenzano v. State, 760

10



So. 2d 137 (Fla. 2000)(detailing procedural history of simlar

claim; Medina v. State, 690 So. 2 1241 (Fla. 1997) (renmandi ng

for evidentiary hearing on issue in post-conviction appeal from
Pasco County).

Petitioner’s concern with preservation of this issue for
federal review does not offer a reason for a premature ruling by
this Court. Al t hough the federal courts have refused to perm:t
successi ve federal habeas petitions in order to secure federal
review of this claim that default may be avoided if a defendant
presents the issue prematurely in his initial habeas petition.

See Stewart v. Martinez-Villareal, 523 U S. 637 (1998). No

federal decision requires this Court to consider and address the
cl ai m now presented, contrary to state law, in order to preserve
Petitioner’s federal rights. The State also notes that none of
the nmental health testinony presented during the postconviction

hearing below calls into question petitioner’s conpetence.

11



CONCLUSI ON
WHEREFCRE, based on the foregoi ng argunents and authorities, the
instant Petition for Wit of Habeas Corpus should be summarily denied

on the nerits.

Respectfully submtted,

CHARLES J. CRIST, JR
ATTORNEY CGENERAL

SCOIT A BROME

Assi stant Attorney Ceneral

Fl ori da Bar No. 0802743
Concourse Center 4

3507 E. Frontage Rd., Suite 200
Tanpa, Florida 33607-7013

Tel ephone: (813) 287-7910
Facsimle: (813) 281-5501

COUNSEL FCR RESPONDENT
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CERTI FI CATE G- SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished by US. Regular Mail to Richard E
Kiley and Janmes V. Viggiano, Jr., Assistant CCRGC M ddl e Region
3801 Corporex Park Drive, Suite 210, Tanpa, Florida 33619-1136
and to John K. Aguero, Assistant State Attorney, Tenth Judici al
Circuit, P.O Box 9000 - Drawer SA, Bartow, Florida 33831-9000

this  day of My, 2005.

CERTI FI CATE OF FONT COVPLI ANCE

| HEREBY CERTIFY that the size and style of type used in this

response is 12-point Courier New, in conpliance with Fla. R App. P
9.210(a)(2).

COUNSEL FOR APPELLEE
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