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PRELI M NARY STATEMENT

Thi s proceeding involves the appeal of the circuit court’s
denial of M. Melton’s notion for postconviction relief. The
nmoti on was brought pursuant to Fla. R Cim P. 3.850. The
circuit court denied M. Melton's clains after alimted
evidentiary hearing.

The follow ng abbreviations will be utilized to cite to the
record in this cause, with appropriate volune and page nunber(s)
foll owi ng the abbreviation:

“R” — Record on direct appeal to this Court;

“R2.” - Record on direct appeal to the First District
Court of Appeal;

“PCR.” - Record on appeal after postconviction
pr oceedi ngs;

“T.” — Transcript of postconviction evidentiary
heari ng;
“D-Ex.” - Defense exhibits entered at the evidentiary

heari ng and made part of the postconviction
record on appeal ;

“S-Ex.” - State exhibits entered at the evidentiary

heari ng and made part of the postconviction
record on appeal .

REQUEST FOR ORAL ARGUMENT

M. Melton has been sentenced to death. This Court has not
hesitated to allow oral argunent in other capital cases in a
simlar procedural posture. A full opportunity to air the

i ssues through oral argunent would be nore than appropriate in



this case, given the seriousness of the clainms involved. M.
Mel ton, through counsel, urges that the Court permt oral

ar gunent .
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STATEMENT OF THE CASE

On February 5, 1991, M. Ml ton was charged by indictnment
for first degree nurder and arned robbery with a firearm (R
1117). After pleading not guilty to both counts of the
indictment, M. Mlton was tried before a jury. M. Mlton' s
jury returned verdicts of guilty of first degree felony nurder
and robbery with a firearm on January 30, 1992 (R 895-6, 1275-
6). Following a penalty phase, the jury recommended death by a
vote of eight (8) to four (4) (R 1112, 1285). On May 19, 1992
the trial court inposed a sentence of death for the nurder and
[ife inmprisonment on the arned robbery (R 1380-1401, 1413-22).

On direct appeal, the Florida Suprene Court affirnmed M.

Mel ton’s convictions and sent ences. Melton v. State, 638 So. 2d

927 (Fla. 1994). M. Melton filed a petition for wit of
certiorari in the United States Suprene Court, which was denied

on Cctober 31, 1994. Melton v. Florida, 513 U. S. 970, 115 S.

Ct. 441, 130 L.Ed2d 352 (1994).

M. Melton's initial Fla. R Cim P. 3.850 notion was
filed on January 16, 1996 (PCR. 74-200). An anended notion was
filed on July 5, 2001 (PCR 907-1083). Follow ng a Huff hearing
on Cctober 18, 2001, the circuit court granted a limted

evidentiary hearing on several of M. Melton's clainms (PCR



1191-93). On February 11, 2002, M. Ml ton anmended his Rule
3.850 notion (PCR 1365-1558). On February 13-15, 2002, the
circuit court held an evidentiary hearing. On March 23, 2004,
the circuit court issued an order denying relief (PCR 1937-
2018). On July 27, 2004, the circuit court denied M. Melton's
notion for rehearing (PCR 2026-2033). This appeal follows.

STATEMENT OF THE FACTS

TRI AL PROCEEDI NGS

On January 23, 1991, Bendl eon Lewis and Antonio Melton were
arrested for killing pawn shop owner CGeorge Carter. They were
caught inside the pawn shop imedi ately after M. Carter was
shot (R 501-2). M. Lewis stated that M. Ml ton al one had
shot M. Carter, while M. Lewis was in another part of the pawn
shop (R. 636). M. Mlton stated that M. Carter’s gun went off
during a struggle for control of the weapon (R 691-5).

On March 15, 1991, Ben Lewi s gave a statenent to the
authorities inplicating M. Mlton and a man naned Tony Houston
in the killing of cab driver Ricky Saylor (T. 54, 57-8, 203).

M. Melton was subsequently tried for the nurder of M.
Saylor. On Septenber 13, 1991, the jury found M. Mlton guilty
of the murder of Ricky Saylor. On Novenber 6, 1991, M. Ml ton

received two |ife sentences for the nurder and arned robbery of



M. Saylor (R 924).

M. Melton's conviction in the Saylor case did not rest on
any physical evidence fromthe crime scene.® M. Mlton’s
conviction was not secured through any eyew tness testinony.
The only direct evidence to convict M. Mlton of first degree
nmur der and robbery was the testinony of co-defendant Tony
Houston (R2 396-401) and Ben Lewi s, who was not charged in the
mur der . 2

Subsequent to M. Melton s conviction in the Sayl or case,
the State utilized this conviction to secure a death sentence
for M. Melton in the present proceedings, the George Carter

murder. In its sentencing order, the trial court relied on two

The only physical evidence tying anyone to the scene was a
fingerprint belonging to Tony Houston found on the back seat
passenger door of the cab (R2. 337).

M. Houston pled guilty to Second Degree Mirder.



aggravating circunstances, pecuniary gain and the prior viole
felony fromthe Saylor case (R 1394-5).

Regardi ng the aggravating factor of a prior violent felo
the trial court found:

1. The def endant was previously convicted of
anot her capital felony and of a felony involving the
use or threat of violence to the person. The evidence
establ i shed concl usively and beyond any reasonabl e
doubt that the defendant was previously convicted of
first degree nurder and armed robbery. |In that case,
as in this case, the victimwas killed by a shot to
the head while the defendant was participating in the
robbery of the victim In both cases, the evidence
est abli shed that the defendant fired the fatal shots.
The violent crinmes of which defendant were convicted
were extremely violent and life-threatening, and
resulted in the death of the victim They were
committed with no pretense of noral justification, for
pecuniary gain, and with disregard to the life of the
victim The Court gives great weight to this
aggravating circunstance.

(R 1395).

Wi | e addressing the issue of mtigating circunstances,
court gave no weight to the defense’ s argunent of disparate
treat mnent of co-defendants, the defendant’s dom nation by co-
def endant Ben Lewi s, or that the death of M. Carter occurred
under accidental circunstances:

3. Leni ent treatnent or disparate sentences,
actual and inchoate, given to co-defendants. The

Court finds that no mtigating circunmstance in this

regard was proved by the greater weight of the

evi dence. Co-defendant Bendel eon Lewi s has not been

sentenced in this case. There can be little doubt
t hat Bendel eon Lewi s expects and will receive sone

6
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degree of leniency (certainly less than a death
sentence) for his cooperation, and considering the
fact that the evidence conclusively establishes the
def endant, and not Bendel eon Lewis, as the trigger man
who comm tted the actual killing in this case. There
are legitimate reasons for inposition of a |esser
sentence on Bendel eon Lewi s, and such | esser sentence
woul d not be disparate or constitute a mtigating

ci rcunst ance.

Not chargi ng or prosecuting Bendel eon Lewis in
the death of Ricky Saylor is not |enient treatnent and
does not constitute a mtigating circunstance. The
greater weight of the evidence proves that the State
does not have sufficient valid evidence to do so; nor
does failure of the State to prosecute Bendel eon Lew s
for perjury. Sentencing of co-defendant Tony Houston
in the prior case to twenty years inprisonnent is not
| enient or disparate treatnent in that case, and would
not be a mtigating circunstance in this case if it
were. Again, in the prior case, Antonio Melton was
proved to be the trigger man, not co-defendant Tony
Houston, and legitinmate reasons existed for differing
sent ences.

4. Def endant’ s domi nati on by co-
def endant, Bendel eon Lewis. This circunstance is not
proved by the greater weight of the evidence, and has
only the defendant’s testinony to support it. The
evidence is clear that the defendant voluntarily
participated in this robbery and in fact arnmed hinsel f
with a firearmwhich he personally carried into the
store to facilitate the robbery. There is no doubt
fromthe evidence that he acted of his own volition
and as a wlling participant in the robbery.
Def endant did not act under the substantial dom nation
of any ot her person.

5. The death of M. Carter occurring
under accidental circunstances. This circunstance was
not proved by the greater weight of the evidence. It
is supported only by the defendant’s testinony and is
inconsistent with nost of the other evidence in this
case. M. Carter had every right to resist, but the
reliable evidence indicates that he did not do so —

7



only the defendant’s testinmony. It is difficult to
believe that, in a struggle, the victimwas
“accidental ly” shot in the exact spot in the head that
woul d produce i mredi ate death. In the trial phase of
the case, the jury had a reasonable doubt as to

whet her the killing was preneditated. However, in the
penalty phase of the trial, it is evident that the
jury rejected any contention that the shooting was
“accidental” in recommendi ng death by an eight to four
vot e.

(R 1397-99) .

THE POSTCONVI CTI ON EVI DENTI ARY HEARI NG

During the postconviction evidentiary hearing, testinony
was presented regarding the ineffective assistance of counsel at
the penalty phase.

Frankie Stoutemre, Sr. is the father of Antonio Melton (T.
549). He testified that he was in the service when Antoni o was
raised (T. 558). Wiile M. Stoutemire would have visits with
Antonio (T. 559-60), Antonio’s nother was living with David
Booker at the time (T. 560). * It seems that every time M.
Stoutem re cane honme to see his son, Antonio’s nother would get

repercussi ons from Davi d Booker (T. 561).

3M. Melton’s evidentiary hearing was consolidated with his
noncapital case, 91-1219 (PCR 1937).

“They lived in the projects (T. 562).
8



M. Stoutemre had heard that Booker was abusing Antonio’s
mother (T. 560). > This led to a confrontation w th Booker. M.
Stoutemre told himthat “if he ever touched ny son, it was
going to be nme and himout on the street.” (T. 560).

M. Stoutemire recalled a conversation where Antonio told
hi m he was out of school and couldn’'t get a real job (T. 563).
M. Stoutemre advised himto join the service and get out of
town (T. 563). Antonio shook his head and that was the | ast
time M. Stoutemre saw him (T. 563). According to M.
Stoutemre, the religion that Antonio’s nom believed in did not
agree with going into the mlitary (T. 563). Antonio’ s nom had
raised him so M. Stoutemre backed off (T. 563). M.
Stoutemre lanented that Antonio didn’'t have any guidance his
whole life (T. 564). °©

Latricia Davis, M. Melton's nother, testified that the
famly had lived in subsidized housing called Truman Arns (T.
661-2), which was a rough, bad place (T. 662). M. Davis was
strict wwth Antoni o because she didn't want himturning out |ike
a |l ot of the young people that she was seeing around (T. 663).

She did what she could being a single, working parent (T. 663).

®He al so knew that Booker was a heroin addict (T. 561).
®v. Stoutenire also testified to nanes of potentia

9



Ms. Davis had been married to David Booker, who had a drug
problem (T. 666). This caused many problens at home, and M.
Booker was verbal ly and physical |y abusive (T. 667).

Later on during Antonio’ s youth, Ms. Davis becane active in
the Jehova’s Wtness Church (T. 669). She tried to get Antonio
to live that type of lifestyle, because it was best for him (T.
669). This involved keeping himaway from school activities (T.
670) .

Finally, Ms. Davis took Antoni o out of school when he was
16 because of the bad associations that he was exposed to (T.
664). Ben Lewi s was one of the people that Ms. Davis didn't
want her son hanging around with at school (T. 666). Antonio
| ooked up to these kids because he was sheltered and they had so
much street know edge (T. 664). Ben Lew s, for exanple, seened
so nuch wi ser and street smart (T. 666).

When Antonio was 16, Ms. Davis got married and noved to
Mobile (T. 663). Antonio stayed with his grandnot her and aunt
in Pensacola (T. 665).

Ms. Davis spoke to trial counsel prior to those proceedings
(T. 668). Counsel didn't ask about Ms. Davis trying to keep

Antoni o away from unsupervised children in the projects (T.

W tnesses that he had provided to postconviction counsel.
10



668). According to Ms. Davis, postconviction counsel asked
about nore details than trial counsel (T. 684).

Mar garet Parker, M. Melton’ s aunt, testified that M.
Mel ton woul d sonetinmes stay with her after he was 16 years ol d
(T. 746). Ms. Parker noted that after Antonio’s nom noved, he
was out nore often (T. 748). According to Ms. Parker, Antonio
was | ess mature than other children his age (T. 752), and he
trusted other kids (T. 753). M. Parker observed that in regard
to Antoni o, Ben Lewis, and Tony Houston, it was Houston who
seemed to be the | eader of the group, then Lewis (T. 749). '
No one from Antoni 0’ s defense team ever spoke to Ms. Parker (T.
750-1). Had they done so, she woul d have spoken to them about
the information she provided during her testinony (T. 754).

Lawence G lgun, a clinical psychol ogist, evaluated M.
Mel ton on January, 28, 1992, approxi mtely one week before M.
Melton's trial (T. 310). Dr. G Ilgun acknow edged that this was
not standard practice, and that usually, he would be involved at
| east two nonths before trial (T. 310).

Dr. Glgun noted that his bill did not reflect any
di scussions with the trial attorney (T. 311, D Ex. 11). He

woul d have recorded a face to face neeting on his bill (T. 311).

‘Lewi s and Houston were bother older than Antonio (T. 749).
11



VWhile Dr. Glgun did not recall independently what records were
provided to him he spoke of eval uating school records and
depositions in his penalty phase testinony (T. 312). However,
he was not provided with M. Melton's statenent to the police,
nor did he speak to any of M. Melton’s famly or friends (T.
312). Trial counsel did not supply any of this information to
him nor any information about M. Melton’ s upbringing

(T. 312).8

Dr. Glgun did not know what trial counsel’s plan was
regardi ng the penalty phase (T. 339). Usually, he discusses
these things with the attorney (T. 340). Dr. Gl gun concl uded
that if he had been given nore information, he could have
potentially given nore mtigation (T. 341).

Dr. Henry Dee is a clinical psychologist with a
subspecialty in clinical neuropsychology (T. 367). Dr. Dee saw
M. Melton in January, 1996 and again in Novenber, 2001 for
approxi mately 14 hours (T. 369-70). During this time, he

conducted a neuropsychol ogi cal evaluation and extensive

8Dr. G lgun expl ained that the i nportance of other materials
is for corroboration (T. 313). Also, these material help himto
structure his interview and to elicit nmore information (T. 313).
12



interviewing (T. 370). M. Mlton was very open and seened to
be genuinely renorseful (T. 379). °

Dr. Dee reviewed discovery materials, school records,
juvenile records, a previous evaluation by Dr. Glgun, the
Fl ori da Supreme Court appeal, and witness testinony at the
penal ty phase of the Carter trial (T. 370-1). Dr. Dee spoke to
M. Melton’s nother, his aunt Margaret Faye Johnson, Latricia
Davis and his father, M. Stoutemre (T. 380). Dr. Dee believes
that this material is necessary to investigate the issue of
mtigation, and it is also hel pful to have independent
corroborative evidence (T. 371).

Wiile M. Melton didn’'t have any brain danmage, Dr. Dee did
find evidence of other mtigation (T. 372). M. Mlton had an
unusual childhood (T. 373). He was in a sense overprotected (T.
373). Dr. Dee explained that M. Melton’s nother was a Jehova’s
Wtness and she involved himin this religion (T. 373). Wile
M. Melton had been a gifted athlete when he was younger, his
not her forced himto give it up and be nore and nore involved in
intensive Bible study (T. 373). Also, she withdrew himfrom

athletics in part because she didn't care for the influence of

M. Melton denied any invol vemrent in the Saylor case (T.
379).
13



peers (T. 374). By the tine he reached m ddl e adol escence, M.
Mel ton was fairly isolated fromhis peers (T. 374). *°

Wth regard to enotional maturity, M. Mlton was a
strikingly immture boy for 18 (T. 381). By the tine he entered
hi gh school, he had al nost no social contact (T. 381). Dr. Dee
felt that M. Melton could be easily manipulated (T. 383).
That’'s why his nother didn't want himaround the | ocker room and
wi thdrew himfromfootball (T. 383). !

M. Melton went froma situation of being isolated and/or
in the church to being with a bunch of crimnals by the tine he
got to high school (T. 374). M. Mlton imediately fell in
wth these people (T. 374). He began to skip school, use drugs,
and tal k back (T. 374).

As a result of this, Ms. Davis wi thdrew her son from schoo
at age 16 (T. 374). She gave hima choice of either conformng
to everything she believed in or to nove out (T. 375). From
then until the tinme he was arrested, M. Ml ton woul d sonetines

be wth his grandnother or aunt (T. 375). During the two years

°Dr . Dee explained that Ms. Davis worked a | ot to support
M. Melton and his brother (T. 373). Thus, froma fairly young
age, Antonio was taking care of his brother after school (T.
373).

YM. Melton viewed M. Lewis and M. Houston as nore
sophi sticated than hinself (T. 383).
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prior to his arrest, M. Mlton had essentially no supervision
(T. 378).

Dr. Dee commented that M. Melton's stepfather was a very
harsh man (T. 375). He was abusive towards Ms. Davis in front
of Antonio (T. 376), to the point where he broke her arm (T.
376). M. Melton' s stepfather used heroin and woul d bring other
wonmen into the house in front of him(T. 376). It was frankly
grossly imoral conduct and probably shocking to a young child
(T. 376).

Dr. Dee testified that M. Melton's father did not have
much contact with him (T. 376). He went into the Service for
about three years at the tinme M. Mlton was born (T. 376). He
injured his back badly and had to have a series of operations
(T. 376-7). By the tinme he returned, his son was al ready an
adol escent and living with his grandnmother (T. 377).
Unfortunately, M. Mlton's only male role nodel was an abusive
heroin addict (T. 377).

Dr. Dee testified that M. Melton has an 1 Q of 98 (T. 390).
Wiile Dr. Dee nmade several errors in the scoring, the m stakes
are not significant (T. 415). M. Mlton’s 1Qwas in the norma
range (T. 409), and Dr. Dee nmade nothing of those results (T.

415) .
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The Honorable Terry Terrell is presently a circuit court
judge (T. 153). Prior to that, he was the chief assistant
public defender for the First Judicial Grcuit of Florida (T.
154). He worked for the Public Defender’s Ofice for fifteen
years (T. 154). Judge Terrell was first assigned to represent
M. Melton on the Carter case (T. 155), where he was charged
with first degree nmurder and arned robbery (T. 155). Judge
Terrell also represented M. Melton when he was arrested for the
Sayl or nmurder (T. 155).

Judge Terrell testified that his trial schedul e was busy
back in 1991 and 1992 (T. 183-4). Wile he retained a
psychol ogist, Dr. Glgun, to evaluate M. Mlton (T. 183), this
eval uation occurred a week before trial (T. 186). This was not
Judge Terrell’s standard practice in preparing for a penalty
phase (T. 186). Judge Terrell did not recall if there was any
reason for that timng (T. 187).

| f Judge Terrell had information that M. Melton’s nother
lived with a heroin addict during M. Melton’s youth, he may
have presented it if it had an inmpact on M. Melton’s
devel opnent (T. 187). He also |ikely would have presented an
expert who could testify to M. Melton being raised in a church

with no exposure to crimnal elements until age 16 (T. 188).
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Judge Terrell possibly would have presented information
that M. Melton was new to the streets in conparison to M.
Lewis (T. 188). This is particularly true given that M. Melton
was 17 years old when M. Saylor was killed (T. 188). |If Judge
Terrell had known it at the tinme, he would have presented M.
Lewi s’ reduced charge to the jury as it goes to proportionality
(T. 189). The witness would also have presented M. Houston’s
20-year sentence in the Saylor case to the jury during the
Carter penalty phase (T. 189).

Judge Terrell called M. Melton’s nother, Ms. Davis, to
bring out Antoni o’ s background, for what value it had (T. 247).
He did not consult with anyone in the Melton famly regarding
any religious activities as it mght inpact on M. Melton' s
devel opnent (T. 247). He did not at the tine consider this to
be other than a personal famly issue (T. 247).

Additionally, during the evidentiary hearing six
individuals were called to testify regarding separate statenents
made to themby Ben Lewis while in the Escanbia County Jail.'?

The first witness, David Sum er, cane into contact with Ben

12pPost convi cti on counsel also called Terry Rhines, a CCRC
investigator, to testify to his efforts to |ocate these
w tnesses (T. 526-540).
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Lewis in 1991 (T. 420).® During a conversation, M. Lews
stated that he and Tony Houston shot a taxi driver and that M.
Melton wasn’t there at the time (T. 420).'* According to M.
Sum er, M. Lewis was bragging in the cell, which contained 24
other inmates (T. 435). Everyone in the cell knew what M.
Lewi s was doing (T. 433).

Subsequently, sonmeone from | aw enforcenent canme to see M.
Sumler (T. 430).'® He was asked whether M. Lewis had said
anyt hi ng about M. Melton being at the scene where the taxi
driver got shot (T. 430). M. Sumer related the sane
information (T. 430). To his know edge the officer who
i nterviewed himwas obtaining information to present to the
courts on his [Melton’s] behalf (T. 439).

M. Sumler is presently incarcerated for aggravated battery
and is serving 24 years, with a release date of 2012 (T. 439,
444). Additionally, he testified that he has nineteen prior

felony convictions (T. 448).

3. Sunler testified that he has known Ben Lewis, Tony
Houst on and Antonio Melton since they were little children in
t he nei ghborhood (T. 437).

Y“M. Lewis did not specifically say who shot the taxicab
driver, only that M. Melton was not there and he and M.
Houst on were (T. 435).

>The witness did not recall who it was specifically that
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The second witness to testify regarding a statenent nmade to
himby Ben Lewis while in the Escanbia County Jail was Pau
Sinkfield.® M. Sinkfield recalls that during this
conversation,? M. Lewi s confided in himabout two robberies
and murders (T. 452-3).'® M. Lewis stated that he robbed and
killed a cab driver with T.H [Tony Houston] (T. 453).%° M.
Lew s said he hinself shot the cab driver because “he was just
nervous, got excited and shot hini (T. 454).

M. Lewis also told M. Sinkfield about the pawn shop
murder (T. 455). He said that he got into a struggle with the
owner, that M. Melton ran over to help and that’'s when the gun
went off and killed the victim (T. 456). During the tinme of
this conversation, M. Lew s was very worried; he was facing

l[ife in prison for nurder (T. 457).

came to see himor how they got his name (T. 430).

. Sinkfield testified that he has about 20 fel ony
convictions (T. 461).

Y"Thi s conversation occurred in 1990 or 1991 (T. 451-2).

8\t . Sinkfield testified that this conversation took place
in a private roomand that to his know edge, no one el se could
hear the conversation (T. 460). However, M. Sinkfield was not
always in the sanme cell with M. Lewis and doesn’t know who he
was talking to when he was in the other cell (T. 476-7).

M. Lewis nmentioned that he was with M. Melton earlier in
the day (T. 454).
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On a subsequent occasion, M. Sinkfield saw M. Lewis in
the holding cell (T. 458). M. Lewis said he was relieved, that
he had spoken to his attorney, and that he was going to get a
deal (T. 458).

M. Sinkfield knew Ben Lewis fromthe streets of Pensacol a
(T. 450), where he was involved in selling drugs (T. 451), and
M. Lewis was into robbing drug dealers with a pistol (T.
451).%° M. Sinkfield only knew Tony Houston by his reputation,
which is bad (T. 464).

M. Sinkfield first met Antonio Melton in the Escanbia
County Jail in 1991 (T. 464-5), which was after his conversation
with M. Lews (T. 473). M. Sinkfield did not reveal the
conversation he had with M. Lewis to M. Mlton (T. 474).

M. Sinkfield first revealed M. Lewis’ confession to Terry
Rhi nes, a CCRC Investigator, at Wakulla Cl about two weeks prior
to his testinony at the evidentiary hearing (T. 459). He would
nost |ikely not have been willing to testify in 1991 because he

had his own issues to worry about (T. 460, 480), no one had ever

2OM . Lewis never robbed M. Sinkfield or vice versa (T.
463) .
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asked himto testify (T. 471), and he wouldn’t want to hurt
either Antonio or Ben (T. 471).%

Addi tionally, M. Sinkfield was unaware this information
could help M. Melton (T. 466). M. Melton never discussed his
charges with M. Sinkfield (T. 478). As far as he knew, M.
Melton was guilty of an arnmed robbery in the pawn shop case
where a man died (T. 475).

Lance Byrd al so cane into contact with Ben Lewis in the
early 1990’s at the Escambia County Jail (T. 485).22 M. Lews
di scussed the pawnshop case and was wondering if there was any
way he could get out of the nmurder charge (T. 486). M. Lew s
said that his lawer told himif he could cone up with sonething
el se, he could probably get a | esser sentence (T. 487).

M. Lew s said he knew about the taxicab nmurder (T. 488),
and that he was going to tell his |lawer that Melton had done it
(T. 488, 499). M. Lewis didn't say who did kill the taxicab
driver (T. 499), but he did admt that Melton had left and that

he and Houston were still there (T. 488, 500). Wile M. Lews

I'n response to the State's attenpt to inmpeach him M.
Sinkfield volunteered to take a lie detector test (T. 466).

22 M. Byrd also knew Lewis prior to their contact in the
jail (T. 485).
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told the witness this information in private, M. Byrd doesn’'t
know what Lewis told other people (T. 503).

In the md 90s, when M. Byrd was incarcerated at Lake
Butler, a lawer or investigator from Tal |l ahassee cane to talk
to hi mabout these cases (T. 489-90).%% M. Byrd told himthat
he didn’t know anything and did not want to be involved (T.
490). He finally spoke to M. Melton’s |legal team after they
told himthere was a hearing com ng up, and if he knew anyt hi ng,
this would be the | ast hearing he would be able to help (T.
491) .

Next, Al phonso McCary testified to his conversation with
M. Lewis in the Escanbia County Jail.?* M. MCary had been in
a cell wth Antonio Melton, during which time M. Melton told
himthat Lews was trying to put a murder charge on him(T.
507). Wien M. MCary asked M. Lew s about this, Lewis said
that they came to himwith a deal and he was trying to protect

himsel f (T. 507).%° However, Lewis, who seemed to be upset about

22During his testimony, M. Byrd testified that he is
presently in jail for a pending case on a robbery charge (T.
492), and that he has been in and out of jail pretty regularly
for the last ten years (T. 493-4).

M. McCary acknow edged during his testinmony that he had
been convicted of five to ten felonies (T. 515).

M. MCary was friends with both M. Lewis and M. Melton
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what he was doing to M. Melton, said that after this was all
over with, he would strai ghten out what he had done wong (T.
507-8) .

M. Lewis proceeded to state that M. Melton didn't know
anyt hi ng about the cab nurder, but that he was trying to save
hi msel f now and it was better Antonio than him (T. 508).

M. MCary later saw M. Lewis years |ater at Century
Correctional Institution (T. 509). Lewis again reiterated that
he woul d hel p Antoni o when he got out (T. 509). M. MCary
didn't tell anyone about this because Lewis told him he was
going to clear it up; he figured that he was going to be a man
of his word (T. 518). M. MCary cane forward now because he
felt it was time to step up (T. 522).

The fifth witness to testify about jail house conversations
with Ben Lewis was Bruce Crutchfield. M. Crutchfield was in
the Escanbia County Jail in early 1991 when he cane into contact
with Ben Lewis.?® M. Lewis was hysterical, having a hard tine
coping wwth the reality of the situation and was in total agony

(T. 592). M. Lewis confessed that he had shot a taxi driver

and had known them for many years before 1991 (T. 516-17).

26M . Crutchfield was waiting to be sentenced on a firearm
and aggravated battery charge (T. 591).
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and couldn’t believe what he had done (T. 592).2%" M.
Crutchfield told himto keep his nouth shut, that if he needed
to confess, he should confess to God (T. 592-3).%% M.
Crutchfield renenbered this conversation because “when sonebody
wal ks up to you and tells you that they done sonething |ike that
and they are sitting there beating their head on the wall and
they are sitting there and you' re talking to them you don’t
forget it.” (T. 622).

During cross-exam nation by the State, M. Crutchfield
could not recall if he knew Ricky Saylor (T. 612).2° He does
recall Cary Saylor, but doesn’'t renmenber if Cary Sayl or had him
arrested on a charge (T. 614). The w tness has nothi ng agai nst
the Saylor famly (T. 614) and had no know edge of who the
victimwas in M. Lewis’ confession (T. 631).

M. Crutchfield didn't tell on Lew s because that would
make hima snitch (T. 616). He is testifying today because an
i nnocent man is going to die for what soneone else did (T. 623).

M. Crutchfield acknow edged that he has been convicted of about

M. Lewis said he was by hinself when he killed the cab
driver (T. 593).

28I n fact, however, M. Lewis confessed to a | ot of
different people in the cell (T. 625-6).

M. Saylor was the victimin the taxicab case.
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20 felonies (T. 604), and he had been a white supremaci st who
“bel i eves that we should be with our own people” (T. 608).

The final witness to testify about a jail house confession
by M. Lewis was Fred Harris. M. Harris, who is presently
incarcerated in state prison (T. 632), was in the Escanbia
County Jail in 1990 and 1991 (T. 632-3).3° Ben Lewis, who was a
friend of his (T. 633), told himthat in the pawn shop case, he,
M. Melton and the victimwere westling, the gun went off, and
t he owner was shot (T. 635).

M. Lew s was scared and needed sone advice fromM. Harris
(T. 636). In response, M. Harris told himthat he needed to do
what he had to in order to save hinself (T. 636). M. Lews
responded that he was going to state that M. Ml ton was the

31

triggerman in the pawn shop case (T. 636). According to M.

Harris, this conversation was private (T. 647).3%
Wth regard to the aforenenti oned w tnesses, Judge Terrell

testified that if he had testinony froman inmate that M. Lew s

stated that he, M. Carter and M. Ml ton were all struggling

3OM. Harris testified that he has approxi mately 12 fel ony
convictions (T. 651).

3. M. Lewis stated that the pawn shop owner was hol ding the
gun when it went off (T. 647).

32Al so, Lewi s never spoke to the witness about the taxicab
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when the gun di scharged, he woul d have presented this testinony
(T. 172). This would have given the witness sonething to
present that woul d reduce culpability (T. 172).

Judge Terrell did not send an investigator to the Escanbia
County Jail to interview the cell mtes of Ben Lewms (T. 713).
Judge Terrell testified that he did not have any strategic
reason for not doing this (T. 182-3). He did not recall doing
any i ndependent investigative requests in this case (T. 712).
Judge Terrell had snitch cases before and these kinds of
i nquiries had been uniformy unproductive (T. 713). That is
the only reason he could think of that he would not have done it
(T. 713). After review ng everything, Judge Terrell concl uded
t hat he should have given it a try (T. 713-14); he should have
interviewed friends of Ben Lews (T. 244).

According to Judge Terrell, M. Mlton absolutely denied
i nvol venent in the Saylor nurder case (T. 156-7). He never
wavered on this (T. 156).% |In the Carter case, Judge Terrel
recalls that the only two aggravating circunstances were the
prior crime of violence, which was M. Saylor’s hom cide, and

the felony was conmtted for the purpose of pecuniary gain (T.

nmurder (T. 638).

33M. Melton did not deny his involvenment in the Carter case
(T. 156).
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157). If the State only proved pecuniary gain, it would have
been highly unlikely if not nonexistent that M. Mlton wuld be
eligible for the death penalty (T. 158).

In addition to the aforenentioned testinony, a significant
portion of the evidentiary hearing focused on various exhibits
introduced into evidence. D-Ex. 1 is a letter to Judge Terrel
from Joseph Schiller dated August 9, 1991, and copied to John
Spencer and Sam Hal | (PCR 1694-5).3 The letter states:

In order to reach a settlement on this case,
woul d i ke to propose the followi ng disposition of the
t axi cab nmurder case:

Melton woul d plead guilty to the arned robbery
and first degree nmurder charge on the taxicab case.
The State would not seek the death penalty and nake a
bi ndi ng recommendation of life. The Court would
adj udicate himguilty of the arned robbery and
sentence Melton to 25 years on that count. The Court
woul d wi t hhol d adj udi cation of guilt on the nurder
count and pass it until October for sentencing, or

M. Schiller was the primary prosecutor in the Saylor case
(T. 140). M. Spencer was the primary prosecutor in the Carter
case (T. 140). SamHall tried the Saylor case with Judge
Terrell (T. 190)
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after the disposition and sentencing of the Carter
case.

W would then try the Carter case and if it gets
to the penalty phase, we could only introduce the
prior armnmed robbery conviction. There would be no
mention of the other count nor could the Court
consi der the taxicab nurder case in sentencing because
Melton still would not be adjudicated at that tinme of
t he nmurder.

You, likewse, if it gets that far in the Carter
case, could argue to the jury in the penalty phase as
you have done so eloquently in the past, that your
client already has 25 years and a |life recomrendati on
w Il ensure that he serves at |east 50 years and there
is no possible way he could be a threat to society
again, etc.etc.

Al though | haven't cleared this wwth the victims
famly in the taxicab case, | believe they would be in
agreenent because it gives the State sone additiona
evidence in aggravation in the Carter case. |f your
client is agreeable to this proposition, |let ne know
and I will discuss it with them
VWiile M. Schiller was not sure if he ever sent the letter
(T. 109), Judge Terrell recalls receiving a copy of it (T. 193).
Judge Terrell stated that M. Melton did not accept the offer
(T. 193).

D-Ex. 2 is a subpoena to Ben Lewis to appear before M ke
Patterson and John Spencer at the State Attorney’s Ofice to

testify (PCR 1696).% M. Schiller testified that it is a John

Doe subpoena and it doesn’'t state which case it is related to

M. Patterson is an assistant state attorney.
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(T. 109-10).3% According to M. Schiller, this is a state
attorney subpoena and it is standard procedure, particularly if
in an investigation, “they don’'t want other people to see the
subpoena and know he’s coming down to testify about a certain
defendant, or if he’s in jail with that sanme person.” (T. 112-
13). M. Schiller didn't know if part of the intent would be to
make sure that Judge Terrell didn't know about the interview of
M. Melton’s co-defendant during the pendency of M. Mlton's
capi tal case (T. 113).%

As to D-Ex. 2, Judge Terrell saw this for the first tine
about eight days prior to his evidentiary hearing testinony (T.
203). He was not aware that M. Lewi s had been issued a state
attorney subpoena under a false name (T. 204).3% Judge Terrel
woul d not have been able to find this subpoena in the clerk’s
office (T. 204). Judge Terrell arguably would have used this to
show that M. Lewi s expected to receive a benefit for his

testinmony (T. 205).

M. Schiller didn't know if he was present for the
interview (T. 110).

3"Mr. Spencer testified that he does not have an independent
recol | ecti on of what occurred pursuant to the subpoena (T. 359).

M. Melton had been charged with capital murder at the
time of the subpoena (T. 204).
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Judge Terrell did recall that M. Lewi s hade been tal king,
but he doesn’t recall if he specifically knew about the
interviewwith M. Patterson (T. 238). Judge Terrell was |ater
shown D-Ex. 13, which is a supplenmental offense report by
O ficer TomO Neal®® (T. 689, PCR 1731-1734).%° |t states that
Ben Lewi s was issued a subpoena to give information in the case
(T. 690). It has other |anguage about the Carter case and Lew s
maki ng statenents (T 690). However, there is nothing in there
to give Judge Terrell a lead as to whether or not M. Lew s
approached the State to provide information to give favorable
treatment (T. 691). Judge Terrell testified as foll ows:

Q Now, on cross-exani nation of M.
Schiller, within the confines of one of his questions,

he indicated that you knew that M. Lewi s had given a
statenment, had been subpoenaed to the State Attorney’s

30 ficer O Neal was a deputy sheriff in Escanbia County in
1990 (T. 45). He was assigned to the hom cide investigation of
Ri cky Saylor (T. 46).

4%Judge Terrell had this report in his file (T. 689).
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O fice and had given a statenent, and that you did
know t hat, at sonme point you cane to know that?

A. Yes.

Q Now, is there a categorical difference

between M. Lew s bei ng subpoenaed and forced to
provide information or M. Lewi s volunteering the
information in an attenpt to get favorable treatnent?
How woul d that have affected your strategy?

A. Significantly different argunent.
Q And if you would have known -
A. And facts.

Q Different facts. |If you would have

known that M. Lewis, in fact, approached the State
with information, would you have argued that to the
jury?

A. Yes.

(T. 735-6).

D-Ex. 3 is a handwitten nunbered list of things to do

(PCR 1697).% M. Schiller identified the handwiting as his

(T. 115).

do certain things on the Saylor case (T. 115). There are

checkmarks in the margins by sonme of the nunbers (T. 115, PCR

1697) .

115).

M. Schiller has no idea as to why he checked them (T.

“1The second page of D-Ex. 3 is missing fromthe record.
notion to supplenent the record wth that page will be
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On the list of things to do, one of the itens is to |ocate
Summerlin (T. 114). WM. Schiller testified that he had never
spoken to Summerlin, and that he first |earned of Sunmerlin
during the deposition when M. O Neal testified (T. 115-16).

M. Schiller had no know edge that the man’s nane was actually
Sum er, and he had no know edge of David Sum er prior to the
Saylor trial (T. 116-18).% |f the witness had know edge that
M. Lewis told Sum er that Houston had shot the taxicab driver,
he woul d have turned this informati on over to Judge Terrell (T.
118). According to M. Schiller, Sumerlin was not a C.I1. (T.
117). He was just an inmate that O Neal got w nd of sonehow (T.
117).

D-Ex. 4 is a waiver of speedy trial by Tony Houston, signed
on August 28, 1991 (PCR 1698). M. Schiller affixed his
signature to this waiver of speedy trial (T. 129). He
acknowl edged that this had to do with M. Houston testifying
against M. Melton in the taxicab case (T. 130). M. Schiller
needed M. Houston to waive speedy trial in order for himto
provi de testinony against M. Melton in M. Saylor’s case (T.

130). At the tine, they were in negotiations with M. Houston

forthcom ng.

“2M. Spencer also testified that he had no recoll ection of
havi ng spoken with David Sumler or Summerlin (T. 364).
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to agree to a plea (T. 131). M. Houston rejected the offer of
10-25 years (T. 131-2). Yet, M. Houston decided to testify
against M. Melton without a plea (T. 131-2). After he
testified, M. Houston signed the plea agreenent (T. 132).

Judge Terrell noted that D Ex. 4 was executed just a couple
of weeks before the Saylor trial (T. 200). He testified that it
i s sonmewhat unusual for a prosecutor to affix his signature to
that form (T. 200). He has never seen it done before (T. 200-
1). Judge Terrell testified that it m ght support the theory
that M. Houston expected a benefit for providing his testinony
against M. Melton in the Saylor case (T. 201). Judge Terrell
acknow edged that the docunent was available in the court file
(T. 252). He testified that he should have presented this to
the jury and doesn’t recall a strategic reason for not doing so
(T. 201-2).

D-Ex. 5is awitten plea agreenent (PCR 1699-1701). The
agreenment was executed by M. Houston on Cctober 9, 1991 (PCR
1701). The agreenent was typed on August 28", the sanme day that
M. Houston waived his speedy trial rights (T. 134, PCR 1701).
It appears that Judge Terrell had an unexecuted copy at the tine
of the trial in M. Saylor’s case (T. 207).

D-Ex. 9 is the sane plea agreenent (PCR 1710-12), with a
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few exceptions. John Spencer testified that it appears to be
his signature at the bottom of page two of the agreenment, with
the date of Novenber 13'" handwitten over the date of August of
1991 (T. 349).%® There are three other signature blocks, but
they are not signed (T. 350). M. Spencer explains the

di screpancy by stating he signed DEx. 9 as a nenento as to when
the sentencing actually took place (T. 351). It has no
significance whatsoever. (T. 352). It was signed the sanme day
as D-Ex. 5 (T. 352).

M. Spencer did not know if the waiver of speedy trial was
part of the consideration for the plea agreenent (T. 354). M.
Schiller was | ead counsel and the wi tness was not privy to al
of the conversations between M. Schiller, M. Houston and M.
Houston’s attorney (T. 354). Yet, M. Spencer signed the plea
agreenent (T. 356).

D-Ex. 6 are notes by Judge Terrell regarding the deposition
of Bruce Frazier (T. 160, PCR 1702-05). The notes reflect that
Frazier was reporting to Don West that Lewis was in his cel
talking (T. 160). Judge Terrell didn't ask for the deposition,
whi ch was taken on the eve of trial, to be transcribed because

he didn't think it would be fruitful (T. 221).

“3\Mr . Houston was sentenced Novenber 13'" 1991 (T. 350).
34



D-Ex. 7 is a Florida Departnment of Corrections post
sentence investigation report of Ben Lewis, dated July 21, 1992
(T. 177-8; PCR 1706-08). The relevant portion of D Ex. 7
states, “After M. Carter opened the safe he apparently began
struggling with Melton. Melton and Lewis then struck the
victim knocking himto the floor.” (PCR 1706).

Judge Terrell saw this docunent for the first tinme the day
before his testinmony (T. 177). This report, which would have
been produced after the conpletion of Judge Terrell’s
representation of M. Melton (T. 179), arguably woul d have been
corroborative of witness testinony who indicated that M. Lew s
said that he, M. Melton and the victimwere involved in a
struggle (T. 179). It also arguably would have corroborated M.
Melton's statenent that he first gave to | aw enforcenent when he
was first arrested (T. 179).

D-Ex. 10 is a billing statenent by attorney Jim Jenkins
that was provided to the county for his representation of Ben
Lewis in the Carter case (T. 292, PCR 1713-1724). M. Jenkins
testified he first saw M. Lewis at the jail after he was

appoi nted (T. 283).%" He thought the evidence was overwhel rmi ng

““M. Lewis was arrested on January 23, 1991 (T. 292).
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and believes that the next tine he saw M. Lew s, he suggested
he cooperate (T. 283).

M. Jenkins testified that he approached the State about
M. Lewi s’ cooperation and any benefit he mi ght receive (T.
285). His bill reflects a February 14, 1991 phone conference
with the State Attorney’s Ofice (PCR 1713). M. Jenkins
proceeded to tell M. Lewis that his cooperation in this case
al one woul d probably not be sufficient, but that if he had any
informati on on any other crines, he mght want to cone forward
(T. 285-6). M. Jenkins testified that these events occurred
early in his representation of M. Lewis (T. 286).

The next tinme M. Jenkins saw M. Lewis at the jail,
probably a week or two later, M. Lewi s had information about
M. Melton regarding the Sayl or homcide (T. 286-287). M.
Jenkins told M. Lewis that if the information rose to a
sufficient level, it mght work out for sonething |less than a
life sentence (T. 290). M. Jenkins believes he gave this
information to either M. Schiller or M. Spencer (T. 289). The
State told M. Jenkins that his client’s cooperation would be
considered in resolving his case but there was no agreenent (T.

291, 303).%

“>M . Jenkins was hoping for a reduction to second degree
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M. Jenkins’ bill reflects the follow ng contact with the
State prior to M. Lewis” interview on March 15, 1991, pursuant
to the John Doe subpoena: On February 14, 1991, a phone
conference with the State Attorney’'s Ofice for fifteen m nutes;
on February 25, 1991, phone calls to Tom O Neal, M ke Patterson
and John Spencer, for a total of forty-five mnutes; on February
26, 1991, a phone call to Mke Patterson and a phone call from
Tom O Neal for a total of thirty mnutes; on February 27, 1991
a phone call to Tom O Neal for fifteen m nutes; on February 28
1991, a phone conference with Mke Patterson and a phone call to
Tom O Neal for a total of fifteen mnutes; on March 1, 1991
phone conferences with M ke Patterson, John Spencer and Tom
O Neal for a total of one hour and thirty m nutes; on March 5,
1991, phone calls to John Spencer and Tom O Neal, and a phone
call from Tom O Neal for a total of thirty m nutes; on March 6,
1991, a phone call to John Spencer and a neeting with John
Spencer for a total of thirty mnutes; on March 12, 1991, a
phone call from Tom O Neal for six mnutes; on March 14, 1991, a
phone call from Tom O Neal for |less than twelve m nutes (PCR

1713-15) .46

murder (T. 291).

“®M . Schiller does not dispute Jenkins' billing records
about their neetings (T. 784).
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Judge Terrell called M. Jenkins to testify during the
penalty phase of the Carter case (T. 172). Judge Terrell wanted
to bring to the jury’'s attention the benefit for M. Lewis to
pl ace responsibility solely on M. Melton and to argue
proportionality (T. 172). 1t would have been hel pful to present
the information that M. Jenkins had suggested to M. Lewis (T.
173). Further, Judge Terrell testified that had he known about
all the conversations Jenkins had with Tom O Neal, M. Spencer
and M ke Patterson prior to Lewis’ statenment inplicating Melton
he likely would have wanted to bring forward this information to
the jury:

Q (By M. Strand) Now, you had i ndicated that

you had put M. Jenkins on in the trial in M.

Sayl or’s case and also in the penalty phase, the

Carter case, and you indicated what your strategy was.

| f you had known that M. Jenkins had had tel ephone

conversations and neetings with Tom O Neal begi nning

February 25th, 1991, | guess -- we have conversations

on February 25th, 26th, 27th, 28th, March 1st, March

5th, March 12th, March 14th, and March 15th --all of

t hose dates conversations M. Jenkins had had with

Thomas O Neal, would you have presented that
information to the jury?

A. If | understood it to be about this case or
t hese cases, | shoul d have.
Q And particularly the understanding that M.

Lewi s never gave his statenent inplicating M. Melton
until March 19t h?

A Exactly.

Q Now, if you would have known that M.
Jenki ns had conversations with John Spencer, M ke
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Patterson on February 25th, with Mke Patterson on
February 26th, with John Spencer, M ke Patterson on
March 1st, with John Spencer on March 5th, with John
Spencer on March 6th, all of these conversations prior
to M. Lewis giving a statenent inplicating M. Mlton
inthe -- M. Saylor’s nmurder, would you have wanted
that informati on to be brought forward to the jury?

A Li kely so.

Q And what woul d be the reason that you woul d
have wanted the information relative to the
conversations that M. Jenkins with M. O Neal and M.
Spencer and M. Patterson, why woul d you have want ed
the jury to know about those conversations, at |east
that they had happened?

A If it could establish that there were
ongoi ng di scussions that could suggest that M. Lew s
was at risk of serious punishnent and m ght benefit
from cooperating with the State; if there was a total
| ack of information about M. Saylor’s death and any
al l eged invol venent of M. Melton in that incident; or
any other factor that m ght establish a notivation for
M. Lewis to falsely accuse M. Melton, those, |
think, would all be serious matters that shoul d have

been presented to the trier of fact if they could be
est abl i shed.

(T. 180-81).

S-Ex.1 is a set of notes by Oficer ONeal (T. 51, PCR
1560-65). These are notes that he nmade during interviews at the
jail and with Ben Lewis (T. 51).

Initially, Oficer O Neal did not have any suspects in the
Sayl or case (T. 47). He was aware of the subsequent hom ci de at
Carter’s Pawnshop (T. 47) and as a result, he spoke to Ben

Lew s, who was apprehended com ng out of the pawnshop (T. 47).
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Oficer ONeal interviewed M. Lewi s about other hom cides, to
whi ch he indicated he had no know edge (T. 47-48).

After receiving information that M. Lew s was naki ng
coment s about the pawnshop murder and al so a nmurder involving a
cabdriver (T. 49), Oficer O Neal interviewed Bruce Frazier "“and
a subject that was originally identified as a Sumerlin, |ater
confirmed to be a Sumer.” (T. 49).% Wth regard to Summerlin,
no recorded statenment was taken, but the Oficer did take notes
(T. 51).* According to the notes, Lewis told Summerlin that his
partner had shot the cab driver and that Lewis had admtted
being there (T. 51-2). The word “Melton” was scratched out from

the notes and replaced by “partner”:

“’During these interviews, Officer O Neal was acconpani ed by
Don West from FDLE, as he had been first contacted by the
af orenmenti oned people (T. 50).

“8The intervi ew was on February 25, 1991 (T. 53).
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Q Okay. Now in your notes there, you have the
word, | ooks like, Melton scratched out and
the word partner wote in there.

A Yes, sSir.

Q Do you recall why that happened or how t hat
happened?

A. Because | was thinking his partner being
Mel ton but Summerlin did not specifically
say Melton, so | took it out.
kay. Did he use the word partner?

Yes, sir.

(T. 52).

Oficer O Neal was of the opinion that during his
deposition, Judge Terrell had copies of his notes, which
conprise S-Ex. 1 (T. 61-2). He recalled seeing M. Schiller
handi ng copies of the notes to Judge Terrell during the
deposition (T. 75). However, Oficer O Neal did not knowif the
docunment with M. Melton’s nanme scratched out was in the packet
of notes handed to Judge Terrell (T. 76).

Judge Terrell believed that he first saw page one of $ Ex.
1 on the day prior to his testinony at the evidentiary hearing
(T. 161, 163).%° Judge Terrell could have nade an argument that

because Melton’s nane was scratched out, that Lewi s had

“9Judge Terrell did not recall seeing the note in his files
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indicated to M. Summerlin that it was sonmeone el se, not Melton
(T. 264). This note would have been relevant to M. Mlton's
defense (T. 161), in that it could denonstrate that M. Lew s
had created information (T. 162-3). The fact that the note was
dated February 25'", and that M. Lewis’ interview was on March
19", was very relevant (T. 163).

Also, with this note, Judge Terrell would have done further
investigation (T. 164).

Q Now, if you had received this note prior to

the trial in M. Saylor’s case, would it have led you
to any further investigation?

A. I woul d expect so.

Q And what type of investigation would that
be, sir?

A Vel l, finding out who the individual was

who had a statement from M. Lew s saying that his
partner, allegedly not Melton, had shot the cabbie,
meani ng M. Saylor, at the m ninmum

Q And if you would have known that the
i ndi vi dual who nade that statenent was incarcerated
with M. Lewis at the Escanbia County Jail when the
statenent was nmade, woul d you have consi dered that
fact in formng your investigation?

A. | shoul d.

on the Melton cases (T. 163-4).
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Q And if you would have received that note,
woul d you have attenpted to interview M. -- the
i ndi vi dual who wrote that?

A If I had the note, certainly, and if | knew
who t he individual was, yes.

Q And woul d you have began an investigation
to attenpt to corroborate this individual’ s statenent?

A | shoul d have.

Q If you would have had it, sir, would you
have?

A | would think with this information, yes.

(T. 164-5). Had M. Lewis made simlar statenents to other
i nmat es, Judge Terrell would have presented their testinony (T.
169, 170).

On cross-exam nation, after further review of the O Neal
deposition, Judge Terrell acknow edged that it appears that he
had seen the notes and was aware of M. Sunmmerlin (T. 225).
Utimately, in reading back the deposition transcript, Judge
Terrell believed that M. O Neal disclosed the content of these
notes but did not provide the notes thenselves (T. 265).

Whet her or not he saw the note, Judge Terrell should have
attenpted to find M. Sumer (T. 266).
S-Ex. 8 is a crimnal history conposite of Ben Lewis (PCR

1681-1691). Paulette Sanders, who is enployed by the State
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Attorney’s Ofice, ran an NCIC request on M. Lewis (T. 768).
The report was noved into evidence (T. 770).

S-Ex. 9 is a judgenent and sentence, dated Novenber 12,
1980, for Bruce Crutchfield for nmaking and uttering forged
instruments (PCR 1692-3). Kerry Saylor, the brother of R cky
Saylor (T. 775), testified that M. Crutchfield provided him
wi th phony checks (T. 773). M. Saylor got caught and told the
police about M. Crutchfield (T. 774).°° M. Crutchfield was
subsequently arrested (T. 775).

SUVVARY OF ARGUMENT

1. M. Melton was deprived of the effective assistance of
counsel at the penalty phase of his capital trial when counsel
unreasonably failed to present evidence of conpelling and
substantial mtigating circunstances. Counsel failed to provide
his client with a conpetent psychiatric evaluation. Counsel
failed to sufficiently challenge the weight of M. Mlton's
prior violent felony conviction. These deficiencies prejudiced
M. Melton, particularly in light of the fact that only two
aggravating circunmstances were presented.

2. The postconviction court inproperly considered “l ack

of renorse” in its order denying relief. The postconviction

M. Saylor was arrested in 1978.
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proceedi ngs did not occur before an inpartial tribunal. The

| oner court’s actions necessitate that a new hearing be
conducted before an inpartial tribunal. At a mninmm the |ower
court’s findings should be given no consideration by this Court.

3. M. Melton was denied due process by the State’s
wi t hhol ding of a wealth of materially excul patory evidence. The
State failed to disclose favorable informati on obtained during
an interviewwith David Sumer. The State failed to disclose
evi dence of negotiations and deals with M. Mlton s co-
def endants. Moreover, the State know ngly presented fal se or
m sl eadi ng evi dence and/ or argunment at M. Melton s trial in
order to obtain a conviction and sentence of death. A
cunul ative analysis of the w thheld evidence underm nes
confidence in the outcone of the proceedings.

4. M. Melton was deprived of the effective assistance of
counsel during the guilt phase of his trial. Counsel’s
performance was deficient in failing to obtain informtion which
woul d have inpeached M. Lewi s’ testinony at trial. Counsel was
deficient in failing to interview M. Lewis’ cellnmates. Counsel
was deficient in failing to adequately investigate the true
nature and extent of M. Lewis’ negotiations with the State.

These deficiencies prejudiced M. Mlton, particularly when
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considered in conjunction with the prejudice resulting fromthe
State’s failure to disclose favorable evidence and/or its
i ntentional deception of the defense, the court and the jury.

5. Newl y di scovered evi dence denonstrates that M. Ml ton
probably woul d not have received a death sentence. This
evi dence established M. Lewis’ false testinony at trial, it
mnimzes the culpability of M. Melton, and it would have
neutralized or rebutted the prior violent felony conviction.
When consi dered cunul atively with the favorabl e evidence the
State failed to disclose and with the favorabl e evidence t hat
def ense counsel unreasonably failed to discover and present, M.
Mel t on woul d probably have received a |life sentence.

6. An invalid prior conviction was introduced into
evidence at M. Melton’s penalty phase proceedings, in violation

of Johnson v. M ssi ssippi .

7. The prosecutor’s m sconduct during the course of M.
Melton’s case rendered his conviction and death sentence
fundanmental ly unfair and unreliable. The State encouraged and
presented m sl eadi ng evi dence and i nproper argunent to the jury.
M. Melton’s trial counsel was ineffective for failing to
obj ect.

8. During the jury selection process, the State
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unconstitutionally exercised its perenptory challenges in
violation of M. Melton s constitutional rights.

STANDARD COF REVI EW

The constitutional argunents advanced in this brief present
m xed questions of fact and law. As such, this Court is
required to give deference to the factual conclusions of the
| ower court. The |legal conclusions of the |lower court are to be

revi ewed i ndependently. See Onelas v. U S., 517 U S. 690, 116

S.Ct. 1657, 134 L.Ed.2d 911 (1996); Stephens v. State, 748 So.2d

1028 (Fla. 1999).

ARGUMENT |

THE LONER COURT ERRED I N DENYI NG MR- MELTON' S CLAI M
THAT HE WAS DENI ED THE EFFECTI VE ASSI STANCE OF COUNSEL
AT THE PENALTY PHASE, I N VI OLATI ON OF THE SI XTH,

El GHTH, AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.  TRI AL COUNSEL WAS ALSO RENDERED

| NEFFECTI VE BY ACTI ONS OF THE PROSECUTI ON.

A The Legal Standard
As explained by the United States Suprene Court, an
i neffective assistance of counsel claimis conprised of two

conponent s:

First, the defendant nust show that counsel’s
performance was deficient. This requires show ng that
counsel made errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant
by the Sixth Amendnent. Second, the defendant nust
show that the deficient performance prejudiced the
defense. This requires showi ng that counsel’s errors
were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable.
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Wllianms v. Taylor, 120 S.C. 1495, 1511 (2000), quoting
Strickland v. Washington, 466 U S. 668, 687 (1984).

In WIlianms, the Suprenme Court found deficient performance
where counsel failed to prepare for the penalty phase of a
capital case until a week before trial, “failed to conduct an
i nvestigation that would have uncovered extensive records,”
“failed to seek prison records,” and “failed to return phone
calls of a certified public accountant.” 120 S.Ct. at 1514.
Justice O Connor in her concurring opinion explained “trial
counsel failed to conduct investigation that would have
uncovered substantial anounts of mitigation,” and as a result
this was a “failure to conduct the requisite, diligent
investigation.” 1d.

More recently, in Wggins v. Smth, 123 S.C. 2527 (2003),

the Suprenme Court discussed counsel’s decision tolimt the
scope of the investigation into potential mtigating evidence
and t he reasonabl eness of counsel’s investigation. The Court
st at ed:

[A] court mnust consider not only the quantum of

evi dence al ready known to counsel, but al so whet her

t he known evi dence would | ead a reasonable attorney to
investigate further. Even assuming [trial counsel]
limted the scope of their investigation for strategic
reasons, Strickland does not establish that a cursory
i nvestigation automatically justifies a tacti cal
decision with respect to sentencing strategy. Rather,
a review ng court nust consider the reasonabl eness of
the investigation said to support that strategy.

Wggins, 123 S. C. at 2538.
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B. Lay Wtnesses and Expert Testinony

Judge Terrell failed in his duty to provide effective | ega
representation for his client at the penalty phase. There was a
wealth of mitigation that trial counsel never presented because
hi s i nadequate investigation failed to discover it. \What
mtigation he did know of, he never fully presented. This
evi dence woul d have offset the two aggravating circunstances
presented by the State and woul d have al so established the
foll ow ng nunerous mtigating circunstances:

That M. Melton grew up in the projects called Truman Arns,
whi ch was a rough, bad place (T. 562, 661-2, 662); that his
father, Frankie Stoutemre, Sr., was in the service when Antonio
was raised (T. 558), and that he did not have nmuch contact wth
Antonio (T. 376); that by the time he returned, his son was
al ready an adol escent and living with his grandnother (T. 377);
that M. Melton' s stepfather, David Booker, was a very harsh man
(T. 375); that David Booker had a heroin drug problem and woul d
bring other wonmen into the house in front of Antonio (T. 376,
666); that M. Booker’s drug addiction caused rmany probl ens at
home, and M. Booker was verbally and physically abusive toward
Antonio’s nother in front of Antonio, to the point where he

broke her arm (T. 376, 560,667); that whenever M. Stoutemre
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woul d have visits wth Antonio (T. 559-60), Antoni o’ s nother
woul d get repercussions fromDavid Booker (T. 561); that |ater
on during Antonio’s youth, M. Davis becane active in the
Jehova’s Wtness Church (T. 669); that she tried to get Antonio
to live that type of lifestyle (T. 373, 669); that M. Melton
was in a sense overprotected (T. 373); that this invol ved
keepi ng himaway from school activities (T. 670); that while M.
Mel ton had been a gifted athlete when he was younger, his nother
forced himto give it up and be nore and nore involved in
intensive Bible study (T. 373); also, that she withdrew himfrom
athletics in part because she didn't care for the influence of
peers (T. 374); that by the tinme Antonio reached m ddl e

adol escence, he was fairly isolated fromhis peers (T. 374);
that wwth regard to enotional maturity, M. Mlton was a
strikingly immature boy for 18 (T. 381); that by the time he
entered high school, he had al nost no social contact (T. 381);
that M. Melton could be easily manipulated (T. 383); that he
went froma situation of being isolated and/or in the church to
being with a bunch of crimnals by the time he got to high
school (T. 374); that M. Melton inmediately fell in wth this
crowd (T. 374); that he began to skip school, use drugs, and

talk back (T. 374); that Ms. Davis took himout of school when
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he was 16 because of the bad associations that he was exposed to
(T. 374,664); that Ben Lewis was one of the people that M.
Davis didn’t want her son hangi ng around wth at school (T.

666); that in regard to Antonio, Ben Lewis, and Tony Houston, it
was Houston who seened to be the | eader of the group, then Lew s
(T. 749); that M. Mlton viewed Lewi s and Houston as nore

sophi sticated (T. 383); that he | ooked up to these kids because
he was sheltered and they had so nmuch street know edge (T. 664);
t hat when Antonio was 16, Ms. Davis got married and noved to
Mobile (T. 663); that Antonio stayed with his grandnother and
aunt in Pensacola (T. 665, 746); that fromthen until the tinme
he was arrested, M. Melton had essentially no supervision (T.
378); that he didn’'t have any guidance his whole life (T. 564);
and that M. Melton’s only nmale role nodel was an abusive heroin
addict (T. 377).

Judge Terrell conceded that if he had information that M.
Melton’s nother lived with a heroin addict during M. Melton’s
yout h, he may have presented it if it had an inpact on M.

Mel ton’ s devel opnent (T. 187). Further, he possibly would have
presented information that M. Melton was new to the streets in
conparison to Lewis (T. 188). This is particularly true given

that Melton was 17 years old when M. Saylor was killed (T.
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188). Judge Terrell did not consult with anyone in the Melton
famly regarding any religious activities as it mght inpact M.
Mel ton’ s devel opnment (T. 247). He did not at the tinme consider
that to be other than a personal famly issue (T. 247).

Wth regard to nental health expert testinony, Judge
Terrell failed to have M. Melton evaluated by nental health
expert Dr. Lawence Glgun until a week before his trial for M.
Carter’s nmurder (T. 310). Dr. Glgun testified that he could
not recall being involved in any other capital felony cases
where he wasn’'t called in at least two nonths prior to trial (T.
310). Judge Terrell testified that it was not his standard
practice to wait that long and had no strategic reason for doing
so (T. 186). Neither Judge Terrell nor Dr. G lgun had any notes
or docunentation indicating any discussion of M. Melton s case
what soever, and both testified that had such consultation
occurred, they would have nade note of it (T. 187, 311).

Dr. Glgun did not speak to any of M. Melton’s famly or
friends (T. 312). Judge Terrell did not supply any of this
information to him nor any information about M. Melton's

upbringing (T. 312).°' Dr. Glgun did not know what Judge

°Dr. Gl gun explained that the inportance of other
materials is for corroboration (T. 313). Also, these materi al
help himto structure his interview and to elicit nore
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Terrell’s plan was as far as the penalty phase (T. 339).

Usual Iy, he discusses these things with the attorney (T. 340).
Dr. G lgun concluded that if he had been given nore information
he coul d have potentially given nore mtigation (T. 341).

During the postconviction evidentiary hearing, counsel
presented the testinony of Dr. Dee, who is a clinica
psychol ogi st with a subspecialty in clinical neuropsychology (T.
367). Dr. Dee reviewed discovery materials, school records,
juvenile records, a previous evaluation by Dr. Glgun, the
Fl orida Suprene Court appeal, and witness testinony at the
penalty phase of the Carter trial (T. 370-1). Dr. Dee spoke to
M. Melton’s nother, his aunt Margaret Faye Johnson, Latricia
Davis and his father, M. Stoutemre (T. 380). Dr. Dee believes
that this material is necessary to investigate the issue of
mtigation, and it is also hel pful to have independent
corroborative evidence (T. 371). Had Judge Terrell adequately
prepared his expert, he would have been able to present an

accurate picture of M. Melton's life.>?

information (T. 313).

*2Judge Terrell conceded that he likely would have presented
an expert who could testify to M. Melton being raised in a
church with no exposure to crimnal elenents until age 16 (T.
188).
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In its order denying relief, the | ower court recognized
trial counsel’s inadequacies regarding Dr. G | gun

Dr. Glgun did testify in the penalty phase, al t hough
his testinony appears extrenely short (covering only 13
transcript pages) (CC 988-1000). Wi | e t he nunber of
transcri pt pages for one’s testinony is not dispositive on
the issue at hand, the penalty phase testinony and the
evi dence revealed in the evidentiary hearing clearly
show that trial defense counsel did not spend an extensive
anmount of tinme in the i nvestigation and preparation of nental
heal t h- rel ated nmitigation evidence. TDC?® provided Dr.
Glgun with only Defendant’s school records and nuner ous
depositions for purposes of his eval uati on of Defendant and
testinony at trial; TDC did not provide copies of
Def endant ' s statenments to police, the arrest report or any
police reports, or any infornmation about Def endant’ s
famly or friends (CC 991-92)(EH 312- 13, 338) nor any
i nformati on about Defendant’s stepfather other than from
Def endant hi nsel f (i.e. information that the stepfather was a
heroi n addi ct and had abused Defendant’s not her) ( EH
320-21, 332). In the evidentiary hearing, Dr. G Ilgun confirmed
t hat he did not speak with any of Defendant’s fam |y or
friends during the course of his pretrial evaluation of
Def endant. (EH 312).
heroi n addi ct and had abused Defendant’s nother)(EH 320-21,
332). In the evidentiary hearing, Dr. Glgun confirned that he
did not speak with any of Defendant’s famly or friends during
the course of his pretrial evaluation of Defendant. (EH 312).

(PCR. 1967-68)
However, the |lower court proceeded to deny relief on this

i ssue:

5Trial Defense Counsel.
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( PCR

The strongest evidence presented and argunent
made by the Defendant against his trial counsel on
this issue is that the nental health expert retained
by the defense counsel, Dr. Larry Gl gun, was not
retained until a week before trial. Also, it does not
appear that defense counsel consulted with this expert
to a great degree directly before presenting his
testimony, nor discussed with himany specific trial
strategy. There was no explanation offered by defense
counsel as to why he waited until a short time before
the trial to retain Dr. Glgun for his eval uation of
t he Def endant. Regardless of when the Doctor was
retained, the significant point is that he was
retai ned and was provided with sufficient nmaterials
with which to do an eval uation of the Defendant.

There was al so enough tinme to allow for the
appropriate testing to assist the doctor in reaching
his opinions. Utimtely, at the evidentiary hearing
it was not established that Dr. G| gun was deprived of
any significant information which would have changed
or magnified the scope of his testinony during the
penal ty phase.

1973) (enphasi s added) .

* * * %

This court concludes that the defense counsel’s
deci si on regardi ng what evidence to present at trial
was conpletely reasonable. Furthernore, to the extent
that trial counsel erred in any respect, it would
still be necessary for the Defendant to denonstrate
that but for those errors he probably woul d have
received a life sentence. See Gaskin v. State, 822
So. 2d 1243 (Fla 2002). 1In the instant case, this
Court finds that any additional information that the
Def endant suggests could be presented to a jury is
not hi ng nore than cunul ative information that was
al ready considered and rejected by the trial court and
none of the additional information presented through
the evidentiary hearing was such as to undermne this
Court’s confidence in the outconme of the original
pr oceedi ngs.
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(T. 1976).

Wiile the | ower court recognized counsel’s deficiencies in
dealing with Dr. Glgun, its conclusion that “the significant
point is that he was retained and was provided with sufficient
materials with which to do an evaluation of the Defendant” is
erroneous. Sinply retaining a nental health expert does not
insulate a trial attorney froman ineffective assistance of
counsel claim A crimnal defendant is constitutionally
entitled to conpetent and appropriate expert psychiatric
assi stance when the State nakes his nental state relevant to

gui l t-innocence or sentencing. Ake v. Cklahoma, 105 S. . 1087

(1985). What is required is a “psychiatric opinion developed in
such a manner and at such a tinme as to allow counsel a
reasonabl e opportunity to use the psychiatrist’s analysis in the

preparati on and conduct of the defense.” Blake v. Kenp, 758

F.2d 523, 533 (11th Cr. 1985). In this regard, there exists a
“particularly critical interrelation between expert psychiatric

assistance and minimally effective representati on of counsel.”

United States v. Fessel, 531 F.2d 1275, 1279 (5th Cr. 1979).

When nental health is at issue, counsel has a duty to conduct
proper investigation into his or her client’s nmental health

background. Kenley v. Arnontrout, 937 F.2d 1298 (8th Cr.
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1991); Brewer v. Aiken, 935 F.2d 850 (7th Cr. 1991), and to

assure that the client is not denied a professional and

professionally conducted nmental health evaluation. See Cow ey

v. Stricklin, 929 F.2d 640 (11th Cr. 1991); Mauldin v.

Wai nwight, 723 F.2d 799 (11th G r. 1984); United States V.

Fessel, 531 F.2d 1275 (5th G r. 1979); Mson v. State, 489 So.

2d 734 (Fla. 1986).

In M. Melton’s case, counsel failed to provide his client
with “a conpetent psychiatrist . . . [to] conduct an appropriate
exam nation and assist in evaluation, preparation, and
presentation of a defense.” Ake, 105 S. Ct. at 1096.

Dr. Glgun was not provided with sufficient materials with
which to do an eval uation of the Defendant. Consequently, had
he been given nore information, he could have potentially given
nmore mtigation (T. 341). His testinony at trial pales into
conparison to that of Dr. Dee’'s testinony at the evidentiary
heari ng.

At the penalty phase, Dr. Glgun testified that M. Mlton
was of normal intelligence (R 992), that M. Melton's grades in
school went down because he viewed school as a recreation type
thing and was not paying attention (R 994), that he abused

drugs and al cohol on a daily basis (R 995), that he dropped out
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of school in the 11th grade (R 995), that M. Ml ton has
average levels in spelling and arithnetic and a | ow average in
reading (R 996), that he suffered fromno major psychiatric

di sorder or enotional defect and that he suffered fromno nenta
illness (R 997), that he seens to be a good candi date for
rehabilitation (R 997-8) and that his chil dhood was
characterized as nostly happy (R 998). A very brief redirect
exam nation provided the only glinpse of testinony which the
jury shoul d have heard:

Q (By M. Terrell) Did he give you a famly
hi story?

A He di d.

Q Was there any indication that he had a probl em
wi th having any male role nodels in his life?

A. That was a problemfor him His father had |eft
the situation early on and he had a stepfather
who was not a positive influence at all, and he
was in and out of the famly situation.
Q That’ s the stepfather?
A. Yes.
(R 999).
Contrary to Dr. Glgun, Dr. Dee, arned with a conplete
famly history, was able to present a thorough picture of M.

Melton's life, beginning with the absence of his father to his

abusi ve heroin addicted step-father; noving on to his nother’s
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religious conversion and desire to shield Antonio from outside

i nfluences; this having the effect of M. Ml ton devel oping into
an extrenely inmmture youth who could be easily manipul ated by
his peers; resulting in his nother wthdraw ng himfrom schoo

at age 16; then upon her noving away, M. Ml ton having
virtually no supervision prior to his arrest.

Testinmony simlar to that of Dr. Dee woul d have given the
jury insight into who M. Melton was and how he ended up in this
dire situation. Further, trial counsel could have nore
forcefully shown, with the available information, that M.
Melton’s nental and enotional maturity at the time of the crine
was a mtigating factor. Had counsel perfornmed effectively,
there is a reasonable probability that the outcone of the
proceedi ngs woul d have been different.

Simlarly, while Antonio, his nother,> father and
grandnot her each briefly testified at the evidentiary hearing,
the jury was not given a conplete picture of M. Melton's life
and the reasons for his |lack of mature devel opnent, which |eft
hi m easily susceptible to negative influences.

The evidence presented at the evidentiary hearing is

preci sely what the United States Suprene Court had in mnd when
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it wote Lockett v. Chio, 438 U S. 586 (1978), and Eddi ngs v.

Ckl ahoma, 455 U.S. 104 (1982). The Lockett Court was concerned
that unl ess the sentencer could consider “[c]onpassionate and
mtigating factors stemm ng fromthe diverse frailties of
humanki nd,” capital defendants will be treated not as unique
human bei ngs, but as a “faceless, undifferentiated nmass to be
subjected to the blind infliction of the penalty of death.”

Whodson v. North Carolina, 428 U. S. 280, 304 (1976). The

evi dence woul d have nade a difference between life and death in
this case.
C. Jai | house W tnesses

Trial counsel also failed to sufficiently challenge the
wei ght of M. Melton’s prior violent felony conviction. This is
a case in which there were only two aggravating circunstances,
pecuniary gain and the prior violent felony. The trial court
gave great weight to the prior violent felony:

1. The def endant was previously convicted of

anot her capital felony and of a felony involving the

use or threat of violence to the person. The evidence

est abl i shed concl usively and beyond any reasonabl e

doubt that the defendant was previously convicted of
first degree nurder and armed robbery. In that case,

*Antonio’s mother testified via videotape (R 1014).
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as in this case, the victimwas killed by a shot to

t he head while the defendant was participating in the
robbery of the victim In both cases, the evidence
established that the defendant fired the fatal shots.
The violent crinmes of which defendant were convicted
were extremely violent and life-threatening, and
resulted in the death of the victim They were
commtted with no pretense of noral justification, for
pecuniary gain, and with disregard to the life of the
victim The Court gives great weight to this
aggravating circunstance.

(R 1395).

Judge Terrell clearly understood the significance of having
a prior violent felony nurder conviction. Presentation of
evidence that M. Melton had previously been convicted of
anot her robbery-murder was devastating to the defense’'s plea for
a life sentence, as was denonstrated in defense counsel’s
closing remarks to the jury at the penalty phase:

MR, TERRELL: What do you say at a point like this?
W were in aterrible dilemma [sic] in this case. It
started out long ago. It started out with as far as
you were concerned picking you as jurors. W are
there trying to ask you these questions to determ ne
if you could be fair about the issue of guilt or

i nnocence. You said that you could be. W had to ask
you about the things that woul d determ ne whether or
not you were qualified to sit as jurors relating to
penalty phase, if one should come about. And the
dilema [sic] we were in was, nmy God, we have got a
client convicted of a separate nurder and a robbery.
How can we get a fair jury about guilt or innocence in
this case and still get a fair jury for the question
of whether or not this young man should die? W tried
to explore those issues with you and there was no way
to do that well.

Qobviously by the look on the faces of sone of you
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this norning, | don't think I didit very well, and I
don’t know how to do it better than what | did. |
know Ms. Ehrhart and Ms. Pace, sone of you folks
were clearly shocked this norning when you heard in

t he opening statenent that M. Melton had been

convi cted of another nmurder charge. How can you
possi bly, how can you possibly be asked to reconmend
that a person already convicted of a separate killing
in a robbery, how can you possibly ask to reconmend
life for a person like that? Well, we’'re now in that
posture of having to do that. And it’s not a posture
that | feel confortable with, but the real question is
-- and why we nade the opening statenent to you and
why we went through the process of all this evidence
here is to get you to feel the flavor of what that’'s
about. You know, | sit here and I think in ny m nd,
you know, how can anyone reconmmend life in that
situation? And on its bare bones facts, you sit there
and you say, well, gosh, there is really not nuch way
anybody can do that. But then when you start to | ook
behind it and see what this process is all about and
see what they are trying to get you to do, then

t hi nk you can understand that we can cone in here in
good faith and ask you to recormmend a |ife sentence
for this young man even though he has been convicted
of a separate unrelated killing

(R 1083-1084) (enphasi s added).

Moreover, to make matters worse, the prosecution introduced
details of the prior violent felony conviction though the
testinmony of M. Schiller. Anong other things, M. Schiller
testified that there was no evi dence what soever that anyone

ot her than Antonio Melton was the triggerman (R 939-40).°°

®*M . Schiller nade this statement after it was brought out
that the jury in the Saylor case rejected the question of
prenmeditated nurder and circled the words “felony nurder” for
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Had Judge Terrell conducted an adequate investigation, he
woul d have been able to neutralize the weight of the prior
vi ol ent felony.

During the evidentiary hearing, there was extensive
testinony by fornmer Escanbia County jail inmates regarding
statenments made by Ben Lewis in regard to the prior violent
felony. Ben Lewis told David Sum er that he and Tony Houston
shot a taxi driver and that M. Melton wasn't there at the tine
(T. 420). Ben Lewis told Paul Sinkfield that he robbed and
killed a cab driver with T.H [Tony Houston] (T. 453); that he
hi msel f shot the cab driver because “he was just nervous, got
excited and shot hinf (T. 454). Ben Lew s told Lance Byrd that,
according to his lawer, if he could conme up with sonething
el se, he could probably get a | esser sentence [in the Carter
case] (T. 487). Lew s told Byrd that he knew about the taxicab
murder (T. 488), and that he was going to tell his | awer that
Mel ton had done it (T. 488, 499). Lewis didn't say who did kil
the taxicab driver (T. 499), but he did admt that Melton had

| eft and that he and Houston were still there (T. 488, 500).

count I (R 925-6). M. Schiller had acknow edged that he
t hi nks the question the jury had was whether or not soneone el se
coul d have used the gun during the cab robbery (R 938).
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Ben Lewis admtted to Al phonso McCary that Antonio Ml ton
didn’t know anyt hi ng about the cab nurder, but that he was
trying to save hinself now and it was better Antonio than him
(T. 508). However, Lewis said that after this was all over
wi th, he would straighten out what he had done wong (T. 507-8).
M. MCary |later saw M. Lewis years |ater at Century
Correctional Institution (T. 509). Lewis said he was al nost done
with his tine, and as soon as he was done he woul d hel p Antonio
(T. 509). M. MCary testified, “Well, you need to do that,
man, | said, because you've got a man in there for sonething
that he didn't do.” (T. 509). Lew s reiterated that he would
“take care of it.” (T. 509).

Ben Lewi s al so confessed to Bruce Crutchfield that he had
shot a taxi driver and couldn’'t believe what he had done (T.
592). M. Lewis said he was by hinself when he killed the cab
driver (T. 593).

At the tinme of the Saylor and Carter trials, Judge Terrel
was the Chief Assistant Public Defender with a heavy workl oad,
particularly toward the end of 1991 and early 1992 (T. 184).

For example, in the four nonths between the Saylor and Carter
trials Judge Terrell had at |least nine felony trials, with at

| east two of those being first degree nurder cases (T. 184-5).
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When Judge Terrell received the information from Bruce Frazier
about Lewis talking in the jail, Judge Terrell was “very busy.”
However, even with his busy schedule, Judge Terrell testified
that he “should have” interviewed i nmates (T. 186). He had no
tactical or strategic reason for not interviewng Lew s’
associ ates and/or cellmates (T. 183, 714). Judge Terrell also
testified that Oficer O Neal’s notes would have and shoul d have
led to further investigation in an attenpt to corroborate M.
Sum er’s statements (T. 164-5, 246).

Q Now, if you had received this note prior to

the trial in M. Saylor’s case, would it have | ed you
to any further investigation?

A I woul d expect so.

Q And what type of investigation would that
be, sir?

A Vel |, finding out who the individual was

who had a statenent fromM. Lewis saying that his
partner, allegedly not Melton, had shot the cabbie,
meani ng M. Saylor, at the m ninmum

Q And if you would have known that the
i ndi vi dual who made that statenment was incarcerated
with M. Lewis at the Escanbia County Jail when the
statenment was nmade, would you have consi dered t hat
fact in form ng your investigation?

A | shoul d.
Q And if you would have received that note,
woul d you have attenpted to interview M. -- the

i ndi vi dual who wote that?

A If | had the note, certainly, and if | knew
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who the individual was, yes.

Q And woul d you have began an investigation
to attenpt to corroborate this individual’ s statenent?

A | shoul d have.

Q If you would have had it, sir, would you
have?

A | would think with this information, yes.

(T. 164-5). Judge Terrell testified that whether he had seen
O ficer O Neal’s notes or not, he should have attenpted to find
David Sum er and interview him (T. 265-6).

Additionally, testinony fromtwo fornmer cell nates of Ben
Lewi s woul d have inpeached the trial testinony of M. Lews
regarding the Carter hom cide and woul d have supported M.
Melton's testinony. Ben Lewis told M. Sinkfield that he got
into a struggle with the owner, that M. Melton ran over to help
and that’ s when the gun went off and killed the victim (T. 456).
Ben Lews told Fred Harris that he, M. Melton and the victim
were westling, the gun went off, and the owner was shot (T.
635) .

The defense’s theory at trial was predicated upon the
argunent that George Carter was shot accidentally during a
struggle. The State’s nmain witness, Ben Lewis, described a
di fferent sequence of events:

Q At this point did M. Carter make any resistance,
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done anything at all to thwart y'all or try to
hi nder you or he cooperated fully?

A. Yeah, he cooperat ed.

Q VWhat was he sayi ng?

A. He wasn’t sayi ng not hi ng.

Q Was there -- Did you see a fight or a scuffle or
anyt hi ng between M. Melton and M. Carter?

A No, sir.

Q Did M. Carter do anything that you saw or say
anyt hing aggressive or in a fighting manner?

A No, sir.
(R 637).
Judge Terrell acknow edged the rel evance of the information

fromSinkfield and Harri s:

Q Now, if -- turning to M. Carter’s case, do
you recall where M. Lewi s said he was when the shot
that was fired that killed M. Carter -- what he
testified to at the trial?

A As | recall, he was in the back near the
saf e.

Q And that was his trial testinony?

A As | recall.

Q And did you have any strategy as to --

during your exam nation of M. Lewis on the Carter as
totrying to attack that testinony?

A. Yes.

Q And what were you trying to do, sir?
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A Fromworking wwth M. Melton, it was ny
understandi ng that they were all engaged in the
struggle and that -- including M. Lewis and M.
Melton and M. Carter, and that during the course of
the struggle, a gun discharged resulting in M.
Carter’s death. And if they all three were involved
in that kind of an altercation, that would once again
hopeful ly satisfy the jury that this was not a
premedi tated nurder but an accidental killing during
t he course of the robbery.

Q And woul d that type of conclusion, in
your opinion, would it have assisted the jury in
maki ng a penalty phase determ nation al so?

A It would certainly be presented in that
cont ext .

Q As to relative culpability?

A. Yes.

Q So --

A And aggravation of how -- whether or not

this was a decision to take a human being' s life,

whi ch i s understandably nore serious and worthy of,
you know, arguably greater punishnent. And when | use
the accident, I’"musing that in the argunentative
context, not that necessarily it would be an accident,
since introducing a gun into a robbery is itself a
very foolish thing. Commtting a robbery is a crine.
But that it would certainly arguably give ne sonething
to present that would reduce cul pability and hopefully
reduce the potential for the inposition of the death
penal ty.

Q Wth that strategy in mnd, if there had
been -- if you had the testinony of an inmate fromthe
Escanbia County Jail where M. Lewis had stated to
themthat in fact all three of themwere struggling --
M. Carter, M. Lewis, and M. Melton -- when the gun
di scharged, and that M. Lewis had made this
statenment, would you have presented that testinony?
Wul d you have presented it?
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A. Yes.

Q Now, also in keeping with the penalty
phase in M. Carter’s case, in fact, did you call M.
Jenkins during the penalty phase?

A. Yes.

Q And do you recall what reason was --
what the reason was for that?

A Once again, to bring to the jury’'s
attention the point that there was a potential benefit
for M. Lewis to place responsibility solely on M.
Melton and to hopefully convince the jury on a
proportionality concept that M. Lew s, although
arguably equally involved, was likely going to receive
a substantially reduced anount of punishnent that
shoul d be waived by themin deciding whether or not
M. Melton deserved the ultimte punishnent.

Q And in pursuing that strategy with
presenting M. Jenkins’ testinmony, would it have been

hel pful to you to be able to present the information
that he had suggested to M. Lew s?

A. Yes.

Q That he devel oped further evidence
agai nst M. Melton?

A Yes.

Q And that -- would you have presented that
type of testinony if you would have had it during the
penal ty phase?

A. Yes.

(T. 170-3).°® Judge Terrell again conceded that he had no

°6At no time during M. Jenkins' deposition or testinony did
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strategic reason for not putting forth any of the aforenentioned

evi dence:

Q (By M. Strand) | guess, finally, | don’t
know if | asked the question in the appropriate form
but before | had indicated that there were -- and |
guess |I’'ll have to ask the question in two parts. |f

at the tinme of trial you would have had i ndividuals
available to testify that while M. Bendl eon Lewi s was
inthe jail that he stated that he was going to tel
his attorney and | aw enforcenent that M. Ml ton was
involved in the taxicab case and he was going to do
that in order to attenpt to gain favorable treatnent
on his pawn shop case, would you have had a tactica

or strategic reason for not presenting that evidence?

A | can’t think of any.

Q If you had had testinony available to you
fromindividuals who were willing to testify that M.
Lewis stated in the jail that in fact he was
struggling wwth M. Carter and had struck M. Carter
when the gun went off and M. Carter was killed, would
you have had a tactical or strategic reason for not
presenting that evidence?

A. Once again, | cannot think of any,
considering the strategy that we had taken in the
trial itself.

Q Are you saying that would have fit hand in
gl ove with your strategy?

trial counsel question M. Jenkins as to how his client cane
forward with the evidence against M. Melton in M. Saylor’s
case.
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A Exactly.
(T. 209-10).
Wth regard to the jail house testinony involving the Sayl or
case, the |lower court stated:

A large part of Defendant’s attack on his death
sentence in the pawn shop nmurder case centers around
his contention that his conviction for the taxi cab
murder is invalid. The Court agrees with the State
that Defendant is not entitled to relief on his rule
3.850 notion attacking his taxi cab nurder conviction,
therefore, his primary attack on his death sentence is
underm ned. Accordingly, given the taxi cab nurder
stands, the prior violent felony aggravator is valid.

Def endant suggests, however, that because hearsa
testinony is adm ssible at the penalty phase, his N
inmat e testinmony woul d have been adm ssible at the
penalty phase if it had been available at that tine,
and its introduction would have probably resulted in a
di fferent sentence. The shortcom ng of this argunent
is that residual or lingering doubt is not a valid
mtigator. See e.g. Darling v. State, 800 So. 2d 145,
162 (Fla. 2002)(“We have repeatedly observed that
resi dual doubt is not an appropriate mtigating
circunstance.”) |If a defendant cannot argue |ingering
doubt about the crime for which he is being sentenced,
he certainly cannot argue |lingering doubt about a
prior violent felony conviction. Thus, Defendant
cannot denonstrate that any of his NDE about Lew s’
al | eged statenents concerning the taxicab nurder woul d
be adm ssible at any sentencing hearing in the
pawnshop nurder case. Obviously, if it would not be
adm ssible, it cannot warrant a resentencing.

7

°"New y di scovered evi dence.
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(T. 1961). The lower court’s ruling, that the alleged
statements concerning the taxi cab nurder would not be

admi ssible, is erroneous.®® M. Mlton's argunent is not based
on |ingering doubt, but rather that trial counsel failed to

i ntroduce evi dence whi ch woul d have neutralized, negated or
rebutted a wei ghty aggravating factor. “[l]nvestigations into
mtigating evidence ‘should conprise efforts to discover al
reasonably available mtigating evidence and evidence to rebut
any aggravating evidence that may be introduced by the

prosecutor.’” Wggins, 123 S.Ct. at 2527. (enphasis on
original)(citations omtted). |In a sentencing proceedi ng,

“[t] he basic concerns of counsel during a capital sentencing
proceeding are to neutralize the aggravating factors advanced by

the state, and to present mitigating evidence.” Starr v.

Lockhart, 23 F.3d 1280, 1285 (8" Cir. 1994), cert. denied, 115

S. Ct. 499 (1994) (enphasis added) *®

®8The | ower court failed to address this issue as an
i neffective assistance of counsel claim It only addressed it
as a newy discovered evidence claim

**Mor eover, the State opened the door to such testinony in
t he penalty phase when M. Schiller testified that there was no
evi dence what soever that anyone other than the defendant was the
triggerman (R 939-40), and that no evidence had been devel oped
that would justify the prosecution of Ben Lewis for robbery and
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Recently, in Ronpilla v. Beard, 2005 U S. LEXIS 4846 (June

20, 2005), the United States Suprene Court found trial counse

ineffective for failing to review the circunstances of a prior
vi ol ent felony conviction which the State was going to utilize
as an aggravating circunstance. As the Court expl ai ned:

Nor is there any nerit to the United States’ s contention
that further enquiry into the prior conviction file would
have been fruitless because the sole reason the transcript
was being introduced was to establish the aggravator that
Ronpilla had commtted prior violent felonies. Brief for
United States as Ami cus Curiae 30. The Governnent naintains
t hat because the transcript would incontrovertibly
establish the fact that Ronpilla had coommtted a viol ent
felony, the defense could not have expected to rebut that
aggravator through further investigation of the file. That
anal ysis ignores the fact that the sentencing jury was
required to wei gh aggravating factors against mtigating
factors. W may reasonably assune that the jury could give
nore relative weight to a prior violent felony aggravator
wher e defense counsel m ssed an opportunity to argue that
circunstances of the prior conviction were | ess dami ng
than the prosecution’s characterization of the conviction
woul d suggest.

Ronpi |l Il a, 2005 U.S. LEXIS 4846 at 23, n5 (enphasis added).

nmurder in the death of Ricky Saylor (R 963).
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Here, although trial counsel represented M. Melton on both
this capital offense and M. Saylor’s nmurder, trial counse
failed to present evidence to rebut or neutralize the

aggravating conviction, °°

evi dence that called into question the
credibility of his codefendant, his role in the perpetration of
t hese of fenses, and his notivation in assisting the State to
secure a death sentence for Antonio Melton. Had trial counsel
interviewed the people who shared cells with M. Lewis, there is
a reasonabl e probability that the outconme of the proceedings
woul d have been different.

In conjunction with other evidence trial counsel failed to
i nvestigate, the aforenentioned testinony woul d have gone far in
rebutting the prior violent felony aggravator and guiding the
jury in determning the appropriate weight to give the
aggravator, in providing conpelling nonstatutory mtigation, in
illustrating the incongruity in the relative culpability of
t hese young nen, and in procuring a life sentence for M.
Mel t on.

“Counsel’s errors deprived [M. Mlton] of a reliable

penal ty phase proceeding.” Hildwi n v. Dugger, 654 So. 2d 107,

110 (Fla. 1995). M. Melton respectfully requests that this

®The only aggravators found by the Court in sentencing M.
Melton to death were pecuniary gain and the prior violent
fel ony.
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Court reverse the lower court’s order and order a new penalty
phase.

ARGUMENT |

THE POSTCONVI CTI ON COURT' S | MPROPER CONSI DERATI ON OF
“LACK OF REMORSE” I N | TS ORDER DENYI NG RELI EF DEPRI VED
MR. MELTON OF DUE PROCESS AND H'S RIGHT TO A FULL AND
FAI R HEARI NG

In concluding that M. Melton was not entitled to penalty
phase relief, the postconviction court stated:

In the penalty phase, the Defendant steadfastly denied
his involvenent in the Saylor nmurder. It is this
Court’s belief that the steadfast denial of his

i nvol venent in the Sayl or nurder may have been one of
the strongest condemi ng factors against himduring

t he penalty phase. The conplete denial of culpability
must, of necessity, reflect a conplete |ack of renorse
regardi ng the death of Ricky Saylor. The judge and
the jury had before it the overwhel m ng aggravating
factor of the Defendant’s nurder of another human
being prior to the nmurder of M. Carter. Defense
counsel was at an overwhel m ng di sadvantage and this
Court finds that he presented the best evidence and
argunment that could be nmade for the benefit of the

Def endant .

(PCR 1976) (enphasi s added). Because M. Melton refuses to
admt culpability for a crime he has al ways mai ntai ned he did
not commt, there was no possibility of the postconviction court
granting hima fair hearing. M. MlIlton’s proceedi ngs did not
occur before an inpartial tribunal

The | ower court inproperly considered a nonstatutory

aggravating factor in denying relief. This Court has repeatedly
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stated that |ack of renorse is a nonstatutory aggravating
ci rcunst ance and cannot be considered in a capital sentencing.

See e.g., Shellito v. State, 701 So. 2d 837, 842 (Fla. 1997),

Colina v. State, 570 So. 2d 929 (Fla. 1990), Trawick v. State,

473 So. 2d 1235, 1240 (Fla. 1985), Pope v. State, 441 So. 2d

1073, 1078 (Fla. 1983).

The |l ower court’s actions necessitate that a new hearing be
conducted before an inpartial tribunal. At the m ninum the
| ower court’s findings should be given no consideration by this

Court.

ARGUMENT 1 |1

THE LONER COURT ERRED I N DENYI NG MR- MELTON' S CLAI M
THAT HE WAS DEPRI VED OF H' S RI GHTS TO DUE PROCESS
UNDER THE FOURTEENTH AMENDVENT TO THE UNI TED STATES
CONSTI TUTI ON AS WELL AS HI S RI GHTS UNDER THE FI FTH,
SI XTH, AND ElI GATH AMENDMENTS, BECAUSE THE STATE

W THHELD EVI DENCE VWH CH WAS MATERI AL AND EXCULPATORY
I N NATURE AND/ OR PRESENTED M SLEADI NG EVI DENCE

A The Legal Standard

The Suprene Court has held that “the suppression by the
prosecuti on of evidence favorable to an accused” viol ates due

process. Brady v. Maryland, 373 U S. 83, 87 (1963); Kyles v.

Wiitley, 514 U S. 419, 437 (1995); Strickler v. Geene, 527 U S

263, 281-82 (1999). I n Hoffman v. State, 800 So. 2d 174 (Fla. 2001), this Court
Stated:
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This argunent [that the defense should have figured
out that excul patory evidence existed] is flawed in
l'ight of Strickler and Kyles, which squarely place the
burden on the State to disclose to the defendant al
information in its possession that is excul patory. 1In
failing to do so, the State conmtted a Brady

viol ation when it did not disclose the results of the
hair analysis pertaining to the defendant.

However, in order to be entitled to relief based
on this nondi scl osure, Hoffnman nust denonstrate that
the defense was prejudiced by the State’ s suppression
of evi dence.

Id. at 179 (enphasis added). A due process violation is
establ i shed when a three-part test is net:

The evidence at issue [was] favorable to the accused,
ei ther because it [was] excul patory, or because it

[ was] i npeaching; that evidence [was] suppressed by
the State, either willfully or inadvertently; and
prejudice [ ] ensued.

Strickler v. Greene, 527 U S. at 281-82.°" Prejudice is shown

when confidence in the reliability of the conviction is
undermined as a result of the prosecutor’s failure to disclose

favorable information. Cardona v. State, 826 So.2d 968 (Fl a.

2002); Rogers v. State, 782 So.2d 373 (Fla. 2001); State v.

Gunsby, 670 So.2d 920 (Fla. 1996); Gorhamyv. State, 597 So.2d

®l“\When police or prosecutors conceal significant
excul patory or inpeaching material in the State’'s possession, it
is ordinarily incunbent on the State to set the record

straight.” Banks v. Dretke, 540 U S. 668, 124 S. C. 1256,
1263, 157 L.Ed2d 1166 (2004). Thus, a rule “declaring
‘prosecutor may hide, defendant nust seek,’” is not tenable in a

system constitutionally bound to accord defendants due process.”
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782 (Fla. 1992); Roman v. State, 528 So.2d 1169 (Fla. 1988).

this Court has said:

Cox

[Where the State conmts a discovery violation, the
standard for deem ng the violation harmess is
extraordinarily high. A defendant is presunmed to be
procedurally prejudiced “if there is a reasonable
probability that the defendant’s trial preparation or
strategy woul d have been materially different had the
viol ation not occurred.” Poneranz v. State, 703 So. 2d
465, 468 (Fla. 1997) (quoting State v. Schopp, 653 So.
2d 1016, 1020 (Fla. 1995)). Indeed, “only if the
appel l ate court can say beyond a reasonabl e doubt that
t he defense was not procedurally prejudiced by the

di scovery violation can the error be considered

harm ess.” |d.

v. State, 819 So. 2d 705, 712 (Fla. 2002).

1d.

at 1275.
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However, where it is shown that the State intentionally
m sl ed the defense and/or the trier of fact, the due process
violation warrants a reversal unless the State proves that the
vi ol ati on was harnl ess beyond a reasonabl e doubt. Guzman v.

State, 868 So. 2d 498 (Fla. 2003); Mordenti v. State, 894 So. 2d

161 (Fla. 2004). In GQuznan, this Court explained, “[t]he State
as beneficiary of the Gglio violation, bears the burden to
prove that the presentation of false testinony at trial was
harm ess beyond a reasonable doubt.” Id. at 507. This Court
noted that this is a “nore defense friendly standard” than the
one applied where it is not shown that the State’s actions were

deliberate.®® See Gglio v. United States, 405 U S. 150, 153

(1972) (the “deli berate deception of a court and jurors by the
presentation of known fal se evidence is inconpatible with

‘rudi mentary demands of justice’ ”); Gay v. Netherland, 518 U. S

152, 165 (1996), quoting Mwoney v. Hol ohan, 294 U. S. 103, 112

(1935) (due process “forbade the prosecution to engage in ‘a

®2A prosecutor nust not knowingly rely on fal se inpressions
to obtain a conviction. Alcorta v. Texas, 355 U S. 28 (1957)
(principles of Money violated where prosecutor deliberately
“gave the jury the false inpression that [w tness’s]
relationship with [defendant’s] wfe was nothing nore than
casual friendship”). The State “may not subvert the truth-
seeking function of the trial by obtaining a conviction or
sentence based on deli berate obfuscation of relevant facts.”
Garcia v. State, 622 So.2d 1325 (Fla. 1993).
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del i berate deception of court and jury'”).®%

B. Failure to Disclose Favorable Information

S-Ex.1 is a set of notes by Oficer O Neal (T. 51, PCR
1560-65). These are notes that he nmade during interviews at the
jail and with Ben Lewis (T. 51).

After receiving information that M. Lewi s was making
comment s about the pawnshop nurder and al so a nmurder involving a

cabdriver (T. 49), Oficer O Neal interviewed Bruce Frazier “and
a subject that was originally identified as a Sumrerlin, |ater
confirmed to be a Sumer.” (T. 49).% Wth regard to Summrerlin,

no recorded statenent was taken, but the Oficer did take notes

(T. 51).% According to the notes, Lewis told Sunmerlin that his

®3This Court has stated “[t]ruth is critical in the
operation of our judicial system” Florida Bar v. Feinberg
760 So.2d 933 (Fla. 2000); Florida Bar v. Cox, 794 So.2d 1278
(Fla. 2001).

®puring the evidentiary hearing, Officer O Neal testified
t hat he was acconpani ed by Don West from FDLE, as he had been
first contacted by the aforenentioned people (T. 50).

®The interview was on February 25, 1991 (T. 53).
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partner had shot the cab driver and that Lewis had admtted
being there (T. 51-2). The word “Melton” was scratched out from
the notes and repl aced by “partner”:
Q Okay. Now in your notes there, you have the
word, |ooks |ike, Melton scratched out and
the word partner wote in there.

A. Yes, sir.

Q Do you recall why that happened or how t hat
happened?

A. Because | was thinking his partner being
Mel ton but Summerlin did not specifically
say Melton, so | took it out.
kay. D d he use the word partner?
A Yes, sir.
(T. 52).

O ficer O Neal was of the opinion that during his
deposition, Judge Terrell had copies of his notes, which
conprise S-Ex. 1 (T. 61-2). He recalled seeing M. Schiller
handi ng copies of the notes to Judge Terrell during the
deposition (T. 75). However, Oficer O Neal did not know if the
docunent with M. Melton's nane scratched out was in the packet
of notes handed to Judge Terrell (T. 76).

Judge Terrell believed that he first saw page one of $ Ex.

1 on the day prior to his testinony at the evidentiary hearing

(T. 161, 163). On cross-exam nation, after further review of
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the O Neal deposition, Judge Terrell conceded that it appears
that he had seen the notes and was aware of M. Sunmerlin (T.
225). Utimtely, in reading back the deposition transcript,
Judge Terrell believed that Oficer O Neal disclosed the content
of these notes but did not provide the notes thenselves (T.
265) . 66

In its order denying relief on the Saylor 3.850 notion, the
trial court stated that, “In regards to subclaim1(a), said
claimis without nerit because the evidentiary hearing
denonstrates that trial defense counsel knew the nanmes in
guestion through the deposition of Oficer O Neal.” (PCR
2000) . ¢’

First, truthful testinmony by Oficer O Neal would have
appri sed counsel of the true nature of M. Sumer’s statenent.®8
During a conversation, M. Lewis told M. Sum er that he and

Tony Houston shot a taxi driver and that M. Melton wasn't there

®judge Terrell did not recall seeing the note in his files
on the Melton cases (T. 163-4).

®’Counsel refers to the order in the noncapital case because
the lower court failed to address this issue in its order
denying relief in this case.

°8A State Attorney’'s pre-trial “to-do” list indicates the
i nportance of this information, with one itemreading, “locate
Summerlin.” (T. 114).
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at the time (T. 420).°° According to M. Sunmler, M. Lewis was

bragging in the cell, which contained 24 other inmates (T. 435).
Everyone in the cell knew what M. Lewis was doing (T. 433).

M. Sumer related the sane information to | aw enforcenent when
they came to see him (T. 430).7°

The Brady violation here is not sinply that the physical
notes were not turned over to trial counsel. The violation
i ncludes the fact that crucial excul patory information was not
turned over to trial counsel, information that could not be
gleaned from O ficer O Neal’'s notes, reports, or deposition.
The State never told M. Melton or his counsel that Lews
admtted to Sum er that M. Melton was not involved in M.
Saylor’s nmurder, a crine for which the State subsequently
convicted M. Melton and Lewi s was never charged.

There is nothing in the notes, Oficer O Neal’s deposition
or any report to indicate that David Sum er ever affirmatively
told any | aw enforcenent officer that Ben Lewis said M. Melton
was not involved wwth M. Saylor’s nurder. The prosecution

conceded in questioning trial counsel during the evidentiary

M. Lewis did not specifically say who shot the taxicab
driver, only that M. Melton was not there and he and M.
Houston were (T. 435).

°This testinony explains why Officer O Neal scratched out
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hearing that trial counsel had no information prior to M.
Melton’s trials that anyone ever said M. Melton didn’t shoot
the cab driver (T. 721). Trial counsel did not have this
crucial information, but the State did. Even inmate David
Sum er testified that he thought the information he was giving
to | aw enforcenent would be in sonme way presented to help M.
Melton (T. 439).

Secondly, Oficer O Neal nentioned the name David Sumrerlin
in the deposition, not David Sumler. Wile Oficer O Neal
testified at the evidentiary hearing that the name was | ater
confirmed as Sumer (T. at 49), this information was never
relayed to trial counsel at any tine subsequent to the
deposition. The State’'s use of an incorrect nanme woul d have

1 Moreover, Oficer

stunted any investigation by trial counsel.’
O Neal failed to reveal that Don West was present for this
statenent by Sumlier. As such, trial counsel would have been

unawar e that he coul d have questioned M. Wst about the

validity of the name or the statenent.’?

“Melton” and replaced it with “partner” in his notes.

""The State conceded in its questioning of trial counsel
that “it would have been a futile effort [to try to |ocate David
Summerlin] because there was no David Sumrerlin in the county
jail.” (T. 720).

2Don West was not listed as a witness in this case.
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In addition, in Oficer O Neal’s notes, Lewis told M.

Sum er that he “was going to talk to [law enforcenent] if not
freed on pawn killing.” (PCR 269.) Trial counsel testified that
he woul d have used that information to denonstrate that Lew s
had fabricated information and, particularly because this
statenment was nade prior to M. Melton's arrest for M. Saylor’s
murder, that M. Melton was not involved in M. Saylor’s death
as Lewis says in his later statenents (PCR 162-3).

The State, inadvertently or otherw se, withheld information
about M. Sumler’s statenents. The prejudice to M. Mlton
resulting fromthe non-disclosure is obvious. Trial counsel
woul d have i npeached the credibility of M. Lews during the
trial and woul d have effectively neutralized the aggravating
factor of a prior violent felony during the penalty phase (See
Argunent ). Moreover, had trial counsel interviewed Sum er, he
woul d have known that M. Lewis was talking to everyone in the
cell. As counsel testified, this wuld have led himto
interview other cell mtes who had al so been privy to statenents
by Lew s.

The State also failed to disclose evidence of negotiations
and anticipated deals with M. Mlton's co-defendants, evidence

whi ch woul d have been invaluable in inpeaching them Oficer
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O Neal’s April 9, 1991, report indicates that the State
contacted M. Lewis after hearing that he was talking in the
jail about another nurder:
Shortly thereafter, information was received from
inmates within the Escanbia County Jail that Bendl eon
Lewi s was maki ng comments and had spoken about not
only the Carter Pawn Shop nmurder, but about a nurder
involving a cab driver also. After being contacted by
inmates wthin the Jail, | contacted Assistant State
Attorney M ke Patterson and spoke with himabout the
information that | had received. Through M ke
Patterson, and later, Assistant State Attorney John
Spencer, Bendl eon Lewi s’ court appointed attorney,
Janmes Jenkins was contacted and a subpoena was i ssued
to Bendl eon Lewis on 3/15/91 and with his attorney
present, Lewis gave information on this crine.
(D-Ex. 13, PCR 1733.) In fact, Janmes Jenkins' billing
statenents indicate that he contacted O ficer O Neal and the
State Attorney’s O fice about interviewwng his client. M.
Jenkins’ testified at the evidentiary hearing that he told his
client that his cooperation on the pawn case al one would not be
sufficient, and that he encouraged M. Lewi s to divul ge any
i nformation about other crimes (T. 283, 285, 287-8). Lews
supplied that information at their next neeting, and M. Jenkins
approached the State with the information in the hopes of
garnering favorable treatnment for his client (T. 287-8).

Fromthe tine he was first appointed on February 5, 1991,

to the tine of the State interviewwth his client on March 15,
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1991, M. Jenkins had contact with Oficer O Neal and/or the
State Attorneys O fice multiple tinmes: On February 14, 1991, a
phone conference with the State Attorney’s Ofice for fifteen
m nut es; on February 25, 1991, phone calls to Tom O Neal, M ke
Patterson and John Spencer, for a total of forty-five m nutes;
on February 26, 1991, a phone call to M ke Patterson and a phone
call from Tom O Neal for a total of thirty mnutes; on February
27, 1991, a phone call to Tom O Neal for fifteen m nutes; on
February 28, 1991, a phone conference with M ke Patterson and a
phone call to Tom O Neal for a total of fifteen m nutes; on
March 1, 1991, phone conferences with M ke Patterson, John
Spencer and Tom O Neal for a total of one hour and thirty
m nutes; on March 5, 1991, phone calls to John Spencer and Tom
O Neal, and a phone call from Tome O Neal for a total of thirty
m nutes; on March 6, 1991, a phone call to John Spencer and a
meeting with John Spencer for a total of thirty mnutes; on
March 12, 1991, a phone call from Tom O Neal for six mnutes;
and on March 14, 1991, a phone call from Tom O Neal for |ess
than twel ve mnutes (PCR 1713-15).

The | ower court denied relief on this issue, stating:

Def endant makes a salient point in his argunent
that attorney JimJenkins initiated calls to the State
Attorney’'s Ofice on behalf of his client M. Lew s.

This Court finds that it is not that significant who
contacted who first; obviously, there were discussions
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about Lewis testifying in exchange for a benefit and

he had the fervent desire to do so. However,

Defendant’s trial counsel was aware that there had

been di scussions and that Lewis had no deal, but did

have an expectation of a benefit in exchange for his

testinmony. Trial defense counsel exam ned Lew s about

these matters on direct exam nation in the taxi driver

case (NC 505), and exam ned Lew s’ counsel on direct

exam nation at the penalty phase of the pawn shop case

(CC 977-987).

(PCR 1959)(citation omtted). Contrary to the |ower court’s
order, it is very significant that M. Lewi s’ attorney initiated
this process. The court, inits order, ignores the extent of

t he contact between the parties and the facts underlying how and
when M. Lewis pointed the finger at Melton for the Sayl or

nmur der .

Judge Terrell called M. Jenkins to testify during the
penalty phase (T. 172). Judge Terrell wanted to bring to the
jury’s attention the benefit for M. Lewis to place
responsibility solely on M. Melton and to argue proportionality
(T. 172). It would have been hel pful to present the information
that M. Jenkins had suggested to M. Lewis (T. 173)."® Further,

Judge Terrell testified that had he known about all the

conversations Jenkins had with Tom O Neal, M. Spencer and M ke

31f trial counsel had known that M. Jenkins suggested that
Lewis conme forward with additional information to try to gain
favorable treatnent, trial counsel would have presented it (T.
165).
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Patterson prior to his statenment inplicating Melton, he likely
woul d have wanted to bring forward this infornmation to the jury.

Q (By M. Strand) Now, you had indicated that
you had put M. Jenkins on in the trial in M.
Saylor’s case and also in the penalty phase, the
Carter case, and you indicated what your strategy was.
| f you had known that M. Jenkins had had tel ephone
conversations and neetings with Tom O Neal begi nning
February 25th, 1991, | guess -- we have conversations
on February 25th, 26th, 27th, 28th, March 1st, March
5th, March 12th, March 14th, and March 15th --all of
t hose dates conversations M. Jenkins had had with
Thomas O Neal, would you have presented that
information to the jury?

A If | understood it to be about this case or
t hese cases, | shoul d have.
Q And particularly the understanding that M.

Lewi s never gave his statenment inplicating M. Melton
until March 19t h?

A Exactly.

) Now, if you would have known that M.

Jenki ns had conversations with John Spencer, M ke
Patterson on February 25th, with M ke Patterson on
February 26th, with John Spencer, M ke Patterson on
March 1st, with John Spencer on March 5th, with John
Spencer on March 6th, all of these conversations prior
to M. Lewis giving a statenment inplicating M. Ml ton
inthe -- M. Saylor’s murder, would you have want ed
that information to be brought forward to the jury?

A. Li kely so.

Q And what woul d be the reason that you woul d
have wanted the information relative to the
conversations that M. Jenkins with M. O Neal and M.
Spencer and M. Patterson, why would you have wanted
the jury to know about those conversations, at |east
that they had happened?
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A If it could establish that there were

ongoi ng di scussions that could suggest that M. Lew s

was at risk of serious punishment and m ght benefit

fromcooperating with the State; if there was a total

| ack of information about M. Saylor’s death and any

al l eged invol venent of M. Melton in that incident; or

any other factor that m ght establish a notivation for

M. Lewis to falsely accuse M. Ml ton, those, |

think, would all be serious matters that should have

been presented to the trier of fact if they could be

est abl i shed.

(T. 180-81).

Trial counsel, Judge Terrell, testified that there was
nothing in the report to give himany indication that Lew s
approached the State to provide information to gain favorable
treatnment, nor was there any such indication in Oficer O Neal’s
deposition (T. 691, 694). Trial counsel also testified that he
relied upon Oficer ONeal’s report and deposition in preparing
his trial strategy for both trials, and in preparing for the
deposition of Janes Jenkins (T. 695, 697). |If either the report
or deposition had indicated Lewis, through M. Jenkins, had
approached the State to gain favorable treatnent, trial counse
woul d and shoul d have questioned M. Jenkins about it, and he
woul d have further questioned Oficer O Neal (T. 698).

M. Houston's trial attorney, Janes Johnson, was al so

trying to secure favorable treatnment for his client. In fact,

trial counsel was given a copy of a proposed plea agreenent with
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M. Houston (T. 207). This plea agreenent was typed and bears
the date of August 28, 1991 (D-Ex. 5, PCR 1701). However, M.
Houst on di d not execute the agreenent on that day, but instead
wai ted until COctober 9, 1991, after he testified against M.
Melton in the Saylor trial (D Ex. 5 PCR 1701). Houston did
sign a Waiver of Speedy Trial on August 28, 1991, as did M.
Schiller (D Ex. 4, PCR 1698). M. Schiller testified that he
signed the waiver to nake sure Houston signed it, and that they
needed M. Houston to waive speedy trial for himto testify
against M. Melton (T. 129, 130). M. Schiller also said it was
difficult dealing with M. Johnson, that Houston refused to sign
the plea agreenent, and that M. Johnson said his client would
testify without the plea agreement (T. 131).

Trial counsel testified that it was unusual for an
Assi stant State Attorney to affix his signature to a speedy
trial waiver, and in fact he could not recall that ever being
done in any of his cases during his 15 years at the Public
Defender’s O fice (T. 200-201). Trial counsel had no
recol | ection of being present for M. Houston’ s Waiver of Speedy
Trial. However, during the Saylor trial, Melton's trial counsel
advi sed Judge Ceeker, “Judge, | was in front of Judge Tarbuck on

this |l ast docket day, and [Houston] went in and he and Schiller
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and Johnston went in the back and di scussed all this and he did
not plea at that time.” (T. 268-269, R 426-427).

* the evidence denonstrates

Contrary to the court’s finding,
that there was an agreenent, that it is clear that by signing
the wai ver of speedy trial Houston was giving at |east part
performance on the plea agreenent. M. Spencer testified that
by the very | anguage of the plea agreenent, executing a Waiver
of Speedy Trial was a condition of the plea (T. 357). It is
equally clear that M. Houston would not have testified against
M. Melton and inplicated hinself if he did not expect a benefit
inreturn. As M. Schiller said, Houston was represented by "“an
experienced trial lawer.” (T. 133). Certainly an experienced
trial |awer would not have his client testify against a co-
def endant unl ess he knew there was a plea offer, a sure thing,
wai ting as soon as his client stepped off the stand. Whether
the cause was State action or sinply the contrariness of an
experienced defense attorney, whether or not there was
technically or legally a deal when Houston took the stand, the
end result is the sanme. Tony Houston testified agai nst Antonio

Melton, fully expecting to get a reduced sentence in exchange

“I'n denying this issue, the |ower court found that this was
not material, because “[a]lthough there was no finalized deal,
the fact that Houston hoped for a benefit fromhis testinony was
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for his testinony, and the jury never knew of the full extent of
hi s expectations, only generally, and thus his notive to lie.

Again, the prejudice to M. Melton is clear. Had the jury
known the true extent of both co-defendants’ negotiations wth
the State, of M. Lewi s’ machinations and denonstrated ability
and notive to lie, the testinony of the State’s star w tness
agai nst M. Melton woul d have been exposed as a sel f-serving
fraud upon the Court and jury.

|f the State possessed excul patory information and it did
not disclose this information, a newtrial is warranted where
t he non-di scl osure underm nes confidence in the outcone of the
trial. In making this determ nation “courts should consider not
only how the State’s suppression of favorable information
deprived the defendant of direct rel evant evidence but al so how
it handi capped the defendant’s ability to investigate or present

ot her aspects of the case.” Rogers v. State, 782 So.2d at 385."°

Thi s i ncludes inpeachnment presentabl e through cross-exan nation
chal I engi ng the “thoroughness and even good faith of the

[ police] investigation.” Kyles v. Witley, 514 U S. at 446.

Wthout this information, trial counsel was seriously

sonet hing he expressly admtted.” (PCR 1958).

>This Court has recogni zed that the United States Suprene
Court in Strickler elimnated the due diligence el enent of a
Brady claim Ccchicone v. State, 768 So.2d 1037, 1042 (Fl a.
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“handi capped” in his representation of M. Mlton. Rogers, 782
So.2d at 385. Furthernore, counsel was |limted in his ability
to i npeach the “thoroughness” and “good faith” of the State’s
investigation of this case. Kyles, 514 U S. at 446. Here,
confidence in the reliability of the conviction and sentence is
under m ned.
C. Uncorrected Fal se and/ or M sl eadi ng Testi nony

During M. Melton’s trial proceedings, the State know ngly
presented fal se or at |east m sleading argunents. During

closing argunents at the guilt phase, the State argued:

MR. SCHI LLER: Thank you, Judge. M. Lewi s was
subpoenaed here yesterday. 1In other words, he didn't
come voluntarily to the proceedings. You can see he
was in custody anyway, but he was subpoenaed here.

And under the law, if the State Attorney’s Ofice, of
course, that being M. Spencer and | in this case,
subpoena a witness so he’s conpelled to give testinony
under oath about the crimnal conduct of his-his
statenent given at the tinme has what we’d call use
immunity, that statenent cannot be used agai nst him
And the defense raised this issue yesterday and | want
to be sure it’'s clear, Ben Lewi s does not have
immunity for this crinme. He's under prosecution. The
actual things he said yesterday cannot be used agai nst
himis all in that statenent and he’s here under
subpoena.

(R 795) (enphasis added). Here, the State m srepresents the

degree of coercion it had exerted on M. Lewis when it stated

2000); Way v. State, 760 So.2d 903 (Fla. 2000).
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that M. Lewis didn’'t cone voluntarily. |In fact, it was Ben
Lew s through his attorney who engi neered the deal and
vol unteered information. Contrary to the State’s assertion, M.
Lewis was a voluntary and willing participant.

Later, the State presented an argunent that goes beyond
m srepresent ati on:

Al so as shown there’'s no deals for M. Lewis. M.

Spencer very carefully devel oped the evidence and

showed y’ all that there’s been no prom ses made to

Lewis, there’s no special deals, no plea negotiations

with him He stands on his own in this case.
(R 795-796) (enphasi s added). There should be no dispute that
there were plea negotiations in this case. JimJenkins’
testinmony and bill accurately disputes this statement. Here,
the State clearly violated the dictates of Gglio and G ay.

Anot her exanpl e of false and m sl eading testinony occurred
during the pretrial deposition of Oficer O Neal (S-Ex. 2, PCR
1614). As argued above, Oficer ONeal failed to reveal a
conpl ete and accurate depiction of his conversation with David
Sum er, he provided the defense with an incorrect |ast name of
Sum er, and he failed to reveal that Don West was present for
this interview

The State knowi ngly presented a fal se argunent during the

penalty phase when M. Schiller testified that there was no
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evi dence what soever that anyone other than Antonio Melton was
the triggerman (in the Saylor case) (R 939-40). This statenent
is contrary to the fact that David Sumler had told them Lew s
said M. Melton wasn’t even there. For the State to represent
to the jury that there was no evidence at all that anyone ot her
t han Antoni o Melton shot Ricky Sayl or, when David Sum er had
told themLewis said M. Melton wasn't even there, is sinply
untrue.
D. Cunul ative Consideration

M. Melton’s counsel was affirmatively m sled by the fal se
and/ or m sl eading testinony given in deposition and at trial.
When the State failed to correct the testinony, defense counsel
had every reason to believe that the State was in conpliance

with its constitutional obligations. Strickler v. Geene, 527

U S. 263, 281 (1999). “The State, as the beneficiary of the
Gglio violation, bears the burden to prove that the
presentation of false testinony at trial was harm ess error

beyond a reasonable doubt.” Guzman v. State, 868 So. 2d 498

(Fla. 2003). Oherwise, a newtrial is required.
The United States Suprenme Court and this Court have
explained that the nmateriality of evidence not presented to the

jury nmust be considered “collectively, not itemby-item” Kyles
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V.

I n Li ghtbourne v. State, 742 So. 238 (Fla. 1999), this Court,

Whitley, 514 U.S. at 436; Young v. State, 739 So.2d at 559.%

in

expl aining the analysis to be used when eval uating a successive

nmotion for postconviction relief, reiterated the need for a

cunul ati ve anal ysi s:

In this case the trial court concluded that
Carson’s recanted testinony woul d not probably produce
a different result on retrial. In making this
determ nation, the trial court did not consider
Emanuel *s testinmony, which it had concl uded was
procedural |y barred, and did not consider Carnegia s
testinony froma prior proceeding. The trial court
cannot consi der each piece of evidence in a vacuum
but nust |l ook at the total picture of all the evidence
when nmaking its deci sion.

When rendering the order on review, the trial
court did not have the benefit of our recent decision
in Jones v. State, 709 So. 2d 512, 521-22 (Fla.) cert.
deni ed, 523 U S. 1040 (1998), where we expl ai ned that
when a prior evidentiary hearing has been conducted,
“the trial court is required to ‘consider all newy
di scovered evi dence which woul d be adm ssi bl e’ at
trial and then evaluate the ‘weight of both the newly
di scovered evidence and the evidence which was

di scover and present at the capital trial. Lightbourne v.

State, 742 So. 238 (Fla. 1999). Thus, this argunent nust be

eval uated cunul atively with Argunments | and 111

97

® This Court has also held that cumul ative consideration nust
be given to evidence that trial counsel unreasonably failed to



introduced at the trial’” in determ ning whether the
evi dence woul d probably produce a different result on
retrial. This cunmul ative anal ysis nust be conducted
so that the trial court has a “total picture” of the
case. Such an analysis is simlar to the cunulative
anal ysis that nust be conducted when considering the
materiality prong of a Brady claim See Kyles v.
Witley, 514 U S. 419, 1995).

Li ght bourne, 742 So. 2d at 247-248(enphasi s added)(citations

omtted).

Clearly, a cumul ative analysis of all of the wthheld
evi dence underm nes confidence in the outconme of the trial and
requires that this Court grant a new trial. Justice demands

that M. Melton receive a new trial. Mordenti v. State, 894 So.

2d 161 (Fla. 2004); Cardona v. State, 826 So.2d 968 (Fla. 2002);

Hof fman v. State, 800 So.2d 174 (Fla. 2001); State v. Huggins,

788 So.2d 238 (Fla. 2001); Rogers v. State, 782 So.2d 373 (Fla.

2001) .

ARGUMENT |V

THE LONER COURT ERRED I N DENYI NG MR MELTON S CLAI M
THAT HE WAS DEN ED THE EFFECTI VE ASSI STANCE OF COUNSEL
AT THE GUI LT/ I NNOCENCE PHASE OF H'S TRIAL, IN

VI OLATION OF THE SI XTH, EI GHTH, AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON.  TRI AL
COUNSEL WAS ALSO RENDERED | NEFFECTI VE BY ACTI ONS OF
THE PROSECUTI ON.

In Strickland v. Washi ngton, 466 U S. 668 (1984), the

United States Suprene Court explained that under the Sixth

Amendnent ;
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a fair trial is one which evidence subject to
adversarial testing is presented to an inpartial tribuna
for resolution of issues defined in advance of the
pr oceedi ng.

466 U.S. 668, 685 (1984). In order to insure that a
constitutionally adequate adversarial testing, and hence a fair
trial, occur, defense counsel nust provide the accused with

ef fective assistance. Accordingly, defense counsel is obligated

“to bring to bear such skill and knowl edge as will render the

trial a reliable adversarial testing process.” Strickland, 466

U S. at 685. Were defense counsel fails in his obligations and
renders deficient performance, a newtrial is required if

confidence is undermned in the outcone. Smth v. Wi nwight,

799 F.2d 1442 (11th Gir. 1986).7°

M. Melton has raised several issues as violating Brady and
G glio, and as constituting newy discovered evidence. Should
this Court find that any or all of the docunents and infornmation
in the State’s possession were disclosed or available to M.
Melton’s trial counsel, trial counsel’s performance in not using
and presenting this informati on contained therein to M.

Melton’s jury was deficient. Smth v. Wainwight, 799 F.2d 1442

’® various types of state interference with counsel’s

performance may al so violate the Sixth Arendnent and give rise

to a presunption of prejudice. Strickland, 466 U S. at 686,

692. See United States v. Cronic, 466 U S. 648, 659-660 (1984).
99




(11th Cir. 1986)

Testinmony fromthe evidentiary hearing would have i npeached
the trial testinony of M. Lew s regarding the Carter hom cide
and woul d have supported M. Melton's trial testinony. Ben
Lewis told M. Sinkfield that he got into a struggle with the
owner, that M. Melton ran over to help and that’s when the gun
went off and killed the victim (T. 456). Ben Lewis told Fred
Harris that he, M. Melton and the victimwere westling, the
gun went off, and the owner was shot (T. 635).

The defense’s theory at trial was predicated upon the
argunent that Ceorge Carter was shot accidentally during a
struggle. The State’s main witness, Ben Lewi s, described a
di fferent sequence of events:

Q At this point did M. Carter nake any resistance,

done anything at all to thwart y' all or try to
hi nder you or he cooperated fully?

A. Yeah, he cooperat ed.

Q What was he sayi ng?

A He wasn’t sayi ng nothing.

Q Was there -- Did you see a fight or a scuffle or
anyt hi ng between M. Melton and M. Carter?

A No, sir.

Q Did M. Carter do anything that you saw or say
anyt hi ng aggressive or in a fighting manner?
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A No, sir.
(R 637).
Judge Terrell acknow edged the rel evance of this
i nformati on:
Q Now, if -- turning to M. Carter’s case, do
you recall where M. Lewi s said he was when t he shot

that was fired that killed M. Carter -- what he
testified to at the trial?

A. As | recall, he was in the back near the
saf e.

Q And that was his trial testinony?

A As | recall.

Q And did you have any strategy as to --

during your exam nation of M. Lewis on the Carter as
to trying to attack that testinony?

A. Yes.

Q And what were you trying to do, sir?

A Fromworking with M. Melton, it was ny
under standi ng that they were all engaged in the
struggle and that -- including M. Lewis and M.

Melton and M. Carter, and that during the course of
the struggle, a gun discharged resulting in M.
Carter’s death. And if they all three were involved
in that kind of an altercation, that would once again
hopeful |y satisfy the jury that this was not a
premedi tated nurder but an accidental killing during
t he course of the robbery.

(T. 170-1).
Judge Terrell conceded that he had no strategic reason for
not putting forth this evidence:

Q I f you had had testinony available to you
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fromindividuals who were willing to testify that M.
Lews stated in the jail that in fact he was
struggling with M. Carter and had struck M. Carter
when the gun went off and M. Carter was killed, would
you have had a tactical or strategic reason for not
presenting that evidence?

A Once again, | cannot think of any,
considering the strategy that we had taken in the
trial itself.

Q Are you saying that would have fit hand in
gl ove with your strategy?

A Exactly.
(T. 209-10). Trial counsel acknow edged that he should have
interviewed the jail house cellmates (T. 244). Trial counsel’s
deficient perfornmance prejudiced M. Melton.

Counsel was ineffective in failing to adequately
investigate the true nature and extent of M. Lew s’
negotiations wth the State. If either Oficer O Neal’ s report
or deposition had indicated Lewis, through M. Jenkins, had
approached the State to gain favorable treatnent, trial counsel
woul d and shoul d have questioned M. Jenkins about it, and he
woul d have further questioned Oficer O Neal (T. 698). Further,
i f he had known that M. Jenkins suggested that Lewi s cone
forward with additional information to try to gain favorable
treatnment, trial counsel would have presented it (T. 165).

Judge Terrell testified that had he known about all the
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conversations Jenkins had with Tom O Neal, M. Spencer and M ke
Patterson prior to his statenment inplicating Melton, he likely
woul d have wanted to bring forward this information to the jury
(T. 180-1).

To the extent trial counsel should have been aware of this
i nformation, counsel was ineffective. The machinations which
took place prior were powerful evidence which the jury could
have considered in determ ning whether the state’s offer to M.
Lew s was so enticing he would be willing to lie to reap the
benefits. A thorough investigation of the deals and offers were
of the utnost inportance in this case.

In its order denying relief, the | ower court stated:

Applying the foregoing ineffective assistance of
counsel analysis here and having fully consi dered
Def endant’ s First and Second Anended Rul e 3.850
Moti ons and the evidence (including the sworn
testimony of TDC) and argunent at the evidentiary
hearing, this Court finds that Defendant has failed to
prove the two elenments for | AC under Strickland on
clains 3 and 6 related to the guilt phase. Further,
this Court finds that TDC was justified in his actions
(to include his trial strategy and tactics) in the
guilt phase. Accordingly, this Court concludes that
TDC was not ineffective in the guilt phase and,
therefore, clains 3 and 6 are denied to the extent
that they relate to the guilt phase.

(T. 1964) (enphasis in original).
In stating that Judge Terrell “was justified in his actions

(to include his trial strategy and tactics) in the guilt phase,”
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the lower court ignored that Judge Terrell conceded that these
are things he should have done, and he had no strategic reason
for not doing so.
Counsel was ineffective in failing to adequately

i nvestigate and di scover the wealth of information proving that
M. Lewis was offered a deal as paynent for testifying in a
manner whi ch supported the State’s guilt phase case. Although
M. Lewis testified he had no deal, he ended up serving only ten
years in prison for his involvenent in two robberies where the
victimwas Kkill ed.

Al t hough the facts underlying M. Melton's clains are

rai sed under alternative |legal theories -- i.e., Brady, Gglio,

new y di scovered evidence and ineffective assistance of counsel
-- the cunul ative effect of those facts in light of the record
as a whol e nust neverthel ess be assessed. As with Brady error,
the effects of the deficient performance nust be eval uated
curmul atively to determ ne whether the result of the trial
produced a reliable outcone. Wen such consideration is given
to the wealth of excul patory evidence that did not reach M.
Melton's jury, either because the State failed to disclose,
because trial counsel failed to discover, or because this

evidence is newy discovered, confidence in the reliability of
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the outcone is underm ned.

ARGUMENT V
THE LONER COURT ERRED I N DENYI NG MR MELTON' S NEWY
DI SCOVERED EVI DENCE CLAIM MR MELTON S CONVI CTI ON
AND SENTENCE VI OLATE THE EI GHTH AND FOURTEENTH
AVENDMVENTS TO THE UNI TED STATES CONSTI TUTI ON
ALTERNATI VELY, TO THE EXTENT THAT TRI AL COUNSEL FAI LED

TO DI SCOVER THI S EVI DENCE, TRI AL COUNSEL WAS
| NEFFECTI VE.

Newl y di scovered evidence warrants a new trial where it
establishes that had the jury known of the new evidence it
probably woul d have returned a |life sentence. Jones v. State,
591 So. 2d 911, 915 (Fla. 1991). The new Jones evidence nust be
eval uated cunul atively with the Brady evidence and the evidence

that counsel failed to discover. Mrdenti v. State, 894 So. 2d

161 (Fla. 2004); State v. Gunsby, 670 So.2d 920 (Fla. 1996).

In M. Melton’s case, a different result would probably be
produced. As discussed earlier, six former Escanbia County jail
inmates testified that M. Lewis confessed to themthat he had
lied or was going to |lie about his involvenent and/or M.
Melton’s involvenent in the Saylor and Carter killings. Five of
t hese people testified that Lewis told them M. Melton wasn’t
even present when M. Saylor was killed, and Lewis admtted to

two of these nen that he, Ben Lewi s, had personally nurdered
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Ricky Saylor. Had a jury heard this testinony there can be no
doubt that M. Melton would have received a life sentence in the
penal ty phase.’’

Moreover, two of the inmates, Sinkfield and Harris,
testified that Ben Lewis told themthat he, M. Mlton and the
victimwere involved in a struggle when the gun went off,
killing M. Carter (T. 456, 635).

Wth regard to Sinkfield and Harris, in denying this claim
the | ower court indicated that since M. Melton testified he was
the shooter, the jury would not have found them credible, and
therefore the jury would not credit their testinony that there
was a struggle (PCR 1961-2).

M. Melton's testinony at trial that there was a struggle
is consistent wwth the testinony of Sinkfield and Harris. The
| oner court essentially finds that because not all of M. Lew s’
confession was consistent with what cane out at trial, then the
jury woul d not have believed the witnesses. The |ower court
ignores the nore likely probability that M. Lews was a liar,
was not credible in his testinmony, and that his testinony should
have been rejected. Sinkfield and Harris were stating what they

were told. They were not the ones naking up stories and

""The | ower court’s finding that this testinony woul d not
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negotiating deals. They had nothing to gain fromtheir
testinmony, unlike M. Lewis. This information would have given
Judge Terrell something to present that would reduce cul pability
(T. 172).

Additionally, newy discovered evidence established that
after M. Melton was convicted and sentenced in both the Sayl or
and Carter cases, M. Lew s gave a statenment to the Departnent
of Corrections that was inconsistent with his testinony agai nst
M. Melton at the Carter trial and closer to M. Mlton' s
version of events.’® |n Lewi s’ postsentence investigation
report, it is stated that:

After M. Carter opened the safe he apparently began

struggling with Melton. Melton and Lewis then struck
the victim knocking himto the floor. Lew s was

pl aci ng cash and jewelry in a bag when Melton fired
hi s weapon, striking M. Carter in his head, the
bul l et exiting under his chin.

(D-Ex. 7, PCR 1706-7)(enphasis added). During the trial, Lew s

have been adm ssible is erroneous (See Argunent 1).

8The report was prepared on July 21, 1992. There is no
reference to when the information in the report was gathered.
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testified that there was never a struggle between M. Carter and
M. Melton, that M. Carter always cooperated, and Lewi s denied
ever striking M. Carter (R 637, 652, 653).

Judge Terrell testified that he first saw Lewi s’ post -
sentence investigation report on February 12, 2002, the day
before his testinony at the evidentiary hearing (T. 177). The
statement contained in this report is not only inconsistent with
Lewis’ sworn testinony but al so arguably corroborative of Lew s’
i ncul patory statenents to his cellmtes and of M. Melton's own
statenents (T. 178-9).

Wth regard to the post-sentence investigation report, the
| ower court found that it would be i nadm ssi bl e and hear say,
that it was prepared by a Corrections Oficer, and that it “is a
rather large leap to assune that this information came from
Lewis.” (PCR 1962).

The |l ower court ignores the fact that either Lewis was the
source of the information, or the Corrections Probation Oficer
had to get the information from another State agent. Either
Lewi s made a contradictory statement to the probation officer,
or the State had information from sonme ot her source
contradicting his testinony. Either way, this informtion was

pertinent to M. Melton s case.
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Here, the new evidence both inpeaches Lewis’ tria
testimony and reduces M. Melton’s culpability. Wen considered
cumul atively with the evidence of a Brady violation and the
evi dence of ineffective assistance of counsel, confidence is
undermned in the reliability of the outconme of M. Melton's
penalty phase. The jury probably would have returned a life
sentence had it known of the wealth of excul patory evidence.

M. Mlton is entitled to relief.

ARGUMENT VI

AN 1 NVALI D PRI OR CONVI CTI ON WAS | NTRODUCED | NTO

EVI DENCE AT MR. MELTON S PENALTY PHASE PROCEEDI NGS TO
ESTABLI SH THE EXI STENCE OF AN AGGRAVATI NG Cl RCUMSTANCE
IN VI OLATI ON OF JOHNSON V. M SSI SSIPPI, 486 U.S. 578
(1988) .

M. Melton's death sentence was rendered in violation of
his right to a rational, reliable and fundanentally fair
determi nation of penalty. The trial court sentenced M. Melton
to death based on a constitutionally invalid and factually fal se
prior conviction, the Saylor nurder.

At the tinme of M. Melton’s jury trial on his underlying
mur der conviction, M. Mlton' s rights were viol ated because the
State w thhel d evidence which was material and excul patory in
nature, critical evidence was not presented to the jury, and the

State knowi ngly allowed the jury to hear fal se evidence in its
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place. M. Mlton’s attorney in the prior conviction rendered
i neffective assistance of counsel, thus violating the Sixth,
Ei ghth and Fourteenth anmendnents to the United States
Constitution. Additionally, newy discovered evidence
establishes M. Melton s innocence of the underlying felony.
M. Melton is presently appealing the denial of
postconviction relief regarding the Saylor case to the First
District Court of Appeal. Should he obtain relief there, he
will petition this Court for relief of his conviction and

sent ence.

ARGUMENT VI |

THE PROSECUTORS M SCONDUCT DURI NG THE COURSE OF MR

MELTON S CASE RENDERED MR. MELTON S CONVI CTI ON AND

SENTENCE FUNDAMENTALLY UNFAI R AND UNRELI ABLE | N

VI CLATI ON OF THE SI XTH, EI GHTH, AND FOURTEENTH

AMENDVENTS. THE STATE ENCOURAGED AND PRESENTED

M SLEADI NG EVI DENCE AND | MPROPER ARGUMENT TO THE JURY

COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO OBJECT.

Unchal | enged prosecutorial argunent during M. Melton’s
trial violated the Sixth, Eighth, and Fourteenth Anendnents to
the United States Constitution. The prosecutor’s argunents were
fraught with inproper and m sl eading coments. Defense

counsel’s failure to object to these comrents constituted

i neffective assi stance of counsel. No reasonable tactic exists

110



for this failure.’®

Cl osi ng argunent “nust not be used to inflame the m nds and
passions of the jurors so that [the] verdict reflects an
enotional response to the crinme or the defendant rather than the
| ogi cal analysis of the evidence in |light of the applicable

| aw. Bertolotti v. State, 476 So. 2d 130 (Fla. 1985). On nore

t han one occasion during closing argunents, the State fostered
synpathy for the victim The prosecutor described the

ci rcunstances of the crinme such that it appealed to the jury's
synpat hy, bias, passion, and prejudice: The victimwas

“needl essly beaten on or about the face” (R 785); “savagely
beaten . . . about the face” (R 792); “beat . . . on and about
the face” (R 793).

The prosecutor also nmade an inperm ssible “golden rule”
argunment when he described the victims death, “He executes M.
Carter while M. Carter is on his knees pl eading, please don’t
shoot ne. He executes M. Carter sunmmarily at point bl ank,
gunshot wound to the head.” (R 810-811). Further, the
prosecutor argued that the victim “was a dead man the nonent
the defendant . . . walked in the front door of . . . (the) Pawn

Shop . . .” (R 811). These conmments are all prejudicial, and

“The | ower court erroneously denied this issue as
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made nore so considering the fact that the victims death was
not caused by preneditated design.

The prosecution inproperly vouched for the credibility of
the police witnesses and their testinony.

Then we conme to the testinony of (the officers) and

this was obviously a situation where (the officers)

were at the right spot at the right time to perform

very, very admrably and | evel headed, and you j ust

can’t expect nore professional conduct, | don’t think,

on behal f of the police departnent.
(R 787).

During the guilt phase closing, the prosecutor specul ated
as to why M. Melton kept the victims gun and put the gun Lew s
had gi ven himback in Lewi s’ black bag:

He gives the one with one bullet to Lews, then puts

it back in the bag. Wy would he do that? CGCbviously

he wanted a fully | oaded gun rather than a gun with

one bullet.
(R 810).

M. Melton testified and was subject to cross-exan nation
by the prosecutor, but was never asked why he sw tched guns.
Further, there was no evidence indicating that either Melton or

Lewi s had any idea that the victinms gun was fully |oaded. In

rebuttal argument, the State canme up with a new t heory:

procedural ly barred.

112



| submit to you the reason that there was the transfer

fromthe Parker gun to M. Carter’s gun, that that was

t he nurder weapon, is because the defendant did not

want the nurder weapon traced back to Carter, to

Lewws, to himand that’s why they swi tched the guns.

(R 854). This argunent was not only specul ative, the State
Knew it was false. Phillip Parker, the young nman who supplied
the gun, had just turned 16 a few days before M. Carter was
killed, so obviously the gun was not registered in his nanme. 1In
hi s deposition of January 3, 1992, Parker stated that he “bought
it off the street” a nonth or two before this happened. Tracing
a gun to an anonynous person buying and selling guns illegally
on the street, and fromthat person to Parker, and from Parker
to Lewis to Melton seens an unlikely prospect.

The prosecutor m scharacterized the testinony of Kl aus
Groeger, one of the two witnesses fromthe mari ne busi ness next
door to the pawn shop. According to the prosecutor

M. Goeger also testified that when he was al ong the

m ddl e of the wall, because this wall borders WIIs

Marine, he could hear simlar screans or words to the

ef fect apparently by M. Carter, don’t kick ne

anynore, |'m already down. Because he heard those
simlar words, too.

(R 786). In fact, M. Goeger said that he was unable to make
out any words, only “scream ng” or “hollering” and “noise.” (R
492-3).

In discussing the testinony of the ballistics expert
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regarding the trigger pull, the prosecutor said the anount of
pull required was “normal,” and “So this was not a gun with a
hair trigger that could easily go off by accident.” (R 789).
Thi s assessnent of hair triggers was not in the expert testinony
or any ot her evidence.

The prosecutor tried to bolster the nmedical exam ner’s
t esti nony:

Fenner McConnell is not an ordinary doctor, he’ s not

an ordinary pathol ogist. He s the nedical exam ner

for the Florida First Judicial Crcuit. As a nedica

exam ner his special training—he has special forensic

training, which is just this type of thing. And he's
wel | experienced in these matters havi ng—under the | aw
it’s his duty to performautopsies in crimnal cases

and gi ve opinions based on them
(R 789-790).

This bolstering is particularly damagi ng because the
prosecutor solicited expert opinions fromthe nmedi cal exam ner
that were outside his real mof expertise, opinions about the
di stance fromthe gun to the victinmis head that the w tness by
his own adm ssion was not qualified to render (R 554). The
prosecutor’s coments in closing further msled the jury and
greatly prejudiced M. Melton

He said he can’t say for sure-I'|l be clear, |’ m not

saying Dr. McConnell said it was shot point blank, but

he said in his opinion as an expert, as a forensic

pat hol ogi st, that’s what nmakes himdifferent from

ot her pathol ogi st, that gun was shot at point bl ank
range of four to twelve inches away. In other words,
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t he physical evidence itself doesn't fit with the
defendant’s testinony either.

(R 808).

During the penalty phase closing, the prosecutor asked the
jurors to “fulfill your duties by recomending to this Court the
appropriate punishnment for this murder, that Antoni o Lebaron
Mel ton be sentenced to die.” (R 1082). The prosecutor also
stated, “... [t]he only proper recommendation to this court is a
recommendati on of death.” (R 1082). Suggestions that it is a
juror’s duty to sentence a defendant to death are inpermssible.

See Pacifico v. State, 642 So. 2d 1178 (1994); Ubin v, State,

714 So. 2d 411 (Fla. 1998).
The cunul ative effect of the prosecutor’s conments was to
“inproperly appeal to the jury’' s passions and prejudices.”

Cunni ngham v. Zant, 928 F.2d 1006, 1020 (11'" Gir. 1991).

“Although this | egal precept -- and indeed the rule of
obj ective, dispassionate |law in general -- may sonetines be hard
to abide, the alternative, -- a court ruled by enotion -- is far

worse.” Jones v. State, 705 So. 2d 1364, 1367 (Fla. 1998).

Such remarks prejudicially affect the substantial rights of the
def endant when they “so infect the trial with unfairness as to
make the resulting conviction a denial of due process.” Donnelly

v. DeChristoforo, 416 U.S. 647 (1974); See also Ruiz v. State,
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743 So. 2d 1, 4 (Fla. 1999)(“The role of counsel in closing
argunment is to assist the jury in analyzing the evidence, not to
obscure the jury's view with personal opinion, enotion, and
nonrecord evidence.”). To the extent that trial counsel failed
to object, this constitutes deficient performance which
prejudiced M. Melton.
ARGUMENT VI | |

MR. MELTON WAS TRIED BY A PETI T JURY WH CH WAS NOT A

FAI R CROCSS- SECTI ON OF THE COWUNI TY. THERE WAS AN

UNCONSTI TUTI ONAL SYSTEMATI C EXCLUSI ON OF A SI GNI FI CANT

PORTI ON OF THE NON-VWHI TE POPULATI ON FROM THE JURY

POOL, AND MR. MELTON WAS DEPRI VED OF HI' S SI XTH,

El GHTH, AND FOURTEENTH AMENDMENT RI GHTS TO THE UNI TED

STATES CONSTI TUTI ON

Discrimnatory selection of a jury venire may be chal |l enged

under the Sixth Anendnent’s requirenent that the venire reflect

a fair cross-section of the community. Duren v. M ssouri, 439

U S. 357 (1979). A crimnal defendant has standing to present a
fair cross-section chall enge whether or not he or she is a
menber of the excluded class. Duren, 439 U S at 359 n. 1. See

Swain v. Al abama, 380 U. S. 202 (1965); Melton v. Louisiana, 419

U S. 522 (1975).
Discrimnatory selection of a jury venire nmay al so be
chal I enged under the Equal Protection C ause of the Fourteenth

Amendnent. Castaneda v. Partida, 430 U S. 482 (1977). Absent
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evidence of systematic long-term under representation, a

def endant may establish a prinma facie case upon a show ng t hat
menbers of his or her race were substantially under represented
fromthe particular venire fromwhich the jury was drawn and
that this venire was selected under a practice providing an

opportunity for discrimnation. Batson v. Kentucky, 476 U S.

79, 95, 106 S. . 1712, 1722, 90 L.Ed.2d 69 (1986), see

Washi ngton v. Davis, 426 U S. 229, 241, 96 S.Ct. 2040, 2048, 48

L. Ed. 2d 597 (1976).

The State unconstitutionally exercised its perenptory
chal  enges to discrimnate on the basis of race, gender, and
national originin violation of M. Melton's rights guaranteed
by the Sixth, Eighth, and Fourteenth Anendnents to the
Constitution of the United States and of the Florida

Constitution. Batson v. Kentucky, 476 U S. 79, 130 (1986);

J.E.B. v. Alabama ex rel. T.B., 114 S. . 1419 (1994).

Here, the defendant, Antonio Melton, and his co-defendants,
are African-Anerican nales. The victimwas a white nal e.
During jury selection, the prosecutor sought to individually
voir dire five of the six African-American wonen on the petit
jury (Rosetta King (R 184-190); Lila Mae Hopkins (R 191-200);

Ms. WIilie WIllianms (R 238-241); Emma Canpbell (R 261-266);
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Doris Stanley (R 329-334). As a result of the interrogations,
the State struck Ms. King and Ms. Hopkins, over the objection of
t he defense (R 190, 200). Trial counsel noted that the State’'s
predilection for grilling African-American prospective jurors
appeared to be nore than nere coincidence. However, the court
seem unperturbed, “lI did note when we went down a string all of
themthere at one tinme, there were four blacks on the jury who
al nost in sequence pretty well disqualified thenselves.” (R
192).

Shortly thereafter, the prosecutor noved to stri ke another
African-Anerican juror, Ms. Wllie WIllians. |In explaining the
use of a perenptory strike, the Assistant State Attorney stated,

Judge, WIllie WIlianms asked the question in response

to -- the question was in response to has any nenber

ever been prosecuted by the State Attorney’s Ofice,

and she responded | think her cousin who she | ater on
acknow edged was |i ke her brother, was prosecuted by

the State Attorney’s Ofice for drugs. | would

perenptorily chall enge her at this point, except that
| do not want to run the possibility of -- | believe
she’s a black juror. | want to make sure the record

is clear that she is being challenged on the basis of
possi bl e feelings against the State Attorney’s Ofice
as opposed to the fact due to she is a black juror.
We' Il chall enge her for cause at this point.
(R 239). Defense counsel objected to the State’ s cause
chal l enge (R 239), and the Court sustained the objection.

Al t hough the Assistant State Attorney appeared to have but
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a passing recollection of the race and gender of the prospective
jurors, his jury notes belie this. The prosecutor neticul ously
noted every African-Anerican female juror. He made no simlar
notations identifying any other race and or gender. |In fact, it
is only after reviewing the prosecutor’s trial notes did it
beconme apparent that Ms. Emma Canpbel |l was an African-Ameri can.
After the State indicated that it questioned Ms. Canpbell’s
ability to sit as a juror due to health problens, the defense
relented, and Ms. Canpbell was excused (R 266).

In this case, the racial conposition of the jury is not evident
fromthe record. The lower court denied this issue w thout an
evidentiary hearing, stating that this was a direct appeal
issue. Contrary to the |ower court’s determ nation, there are
facts outside of the record which need to be devel oped at an
evidentiary hearing. The failure to make an accurate record of
the race, gender, and national origins of the jury venire
menbers made it inpossible for M. Melton to obtain reliable
appel l ate review of this claim To the extent trial counsel did
not properly preserve this claim M. Mlton received
i neffective assistance of counsel.

CONCLUSI ON

M. Melton submts that relief is warranted in the form of
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a new trial and/or a new sentencing proceedi ng.
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