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PRELI M NARY STATEMENT

In this Answer Brief, references to Erick Richardson are
designated “M. Richardson,” and references to the State of
Florida are designated “the State.”

Pursuant to Order of this Court dated Septenber 13, 2004,
the Fourth District Court of Appeal has forwarded a one-vol une
record on appeal to the undersigned counsel and to this Court.
This record-on-appeal is not sequentially nunbered or indexed,
soit will be referenced by docunent title or description.

Al | enphasis in quoted material is supplied unless

ot herw se st at ed.



| NTRODUCT| ON

This is a review of the Fourth District’s unani nous panel

decision in Erick R chardson v. State of Florida, 28 Fla. L.

Weekly D1716 (Fla. 4th DCA Jul. 23, 2003), as suppl enented on

rehearing, 29 Fla. L. Wekly D215 (Fla. 4th DCA Jan. 14, 2004).
In its opinion, the Fourth District reversed the trial court’s
sunmary denial of post-conviction relief and, in doing so,
found nerit in M. Richardson's claim that the sentencings for
the predicate convictions used to declare him a habitual felony
of fender were not proved by the State to be sequential.

In its notion for rehearing, the State argued that the
panel overl ooked a dispositive point of |aw because the placing
of a defendant on probation constitutes a "prior conviction"
under the habitual offender statute. If the date M. Richardson
was placed on probation for his conviction for possessing
cocaine is the relevant date of inquiry under the habitual
of fender statute, rather than the date he was sentenced for
violating that probation, the State argued that M. Richardson’s
convi ctions and sentences were in fact sequential. The panel
granted rehearing in order to address this argunent, but
rejected the State’s position. The Fourth District did certify

conflict with MCall v. State, 862 So. 2d 807 (Fla. 2d DCA

2003) . That certified conflict is the basis of this Court’s

jurisdiction. See Art. V, 8 3(b)(4), Fla. Const.



STATEMENT OF THE CASE AND FACTS

1. Statement O The Case.
Eri ck Ri chardson noved for post-conviction relief on Mrch

17, 2002. That notion raised the follow ng three clains:

| SSUE ONE

TH'S DEFENDANT WAS DENIED DUE PROCESS OF LAW
ALONG WTH H'S 6TH AMENDMENT RI GHT TO EFFECTI VE
ASS| STANCE OF COUNSEL DURI NG SENTENCI NG
PROCEEDI NGS IN VICLATION OF U.S.C A 5TH 6TH AND

14TH AMENDMENTS OF THE UNI TED STATES CONSTI TUTI ON
FOR FAILI NG TO OBJECT TO THE SENTENCE ENHANCEMENT

AS A HABITUAL OFFENDER BECAUSE H'S PRESENT
OFFENSE HAD NOT BEEN COWM TTED W THI N FIVE (5)

YEARS OF HI S RELEASE FROM PRI SON.

| SSUE TWO

THI'S DEFENDANT WAS DENIED DUE PROCESS OF LAW
ALONG WTH HI'S 6TH AMENDVENT RI GHT TO EFFECTI VE
ASS| STANCE OF COUNSEL DURI NG SENTENCI NG
PROCEEDING IS IN VIOLATION OF U S.C. A 5TH, 6TH
AND 14TH AMENDMENTS OF THE UNITED  STATES
CONSTI TUTION BECAUSE H'S ATTORNEY FAILED TO
PROPERLY | NVESTI GATE AND THEN OBJECT TO THE
SENTENCE ENHANCEMENT CLASSI FYI NG HER CLI ENT AS A
HABI TUAL OFFENDER BASED ON TWO PRI OR CONVI CTl ONS
THAT WERE ENTERED ON THE SAME DAY, AT THE SAME
TIME, AND [SSUED BY THE SAME HONORABLE CIRCU T
COURT JUDGE.

| SSUE THREE

TH'S DEFENDANT WAS DENIED DUE PROCESS OF LAW
ALONG WTH H'S 6TH AMENDMENT RI GHT TO EFFECTI VE
ASSI STANCE OF COUNSEL DURING TRIAL |IN VI OLATI ON
OF US CA b5TH 6TH AND 14TH AVMENDMENTS OF THE
UNI TED STATES CONSTI TUTI ON, I N FAILING TO PROVI DE
AN ADEQUATE LINE OF DEFENSE BY UNJUSTIFI ABLY
| GNORI NG EXCULPATORY EVIDENCE. IN LIGHT OF OTHER
UNTRUTHS, WOULD HAVE STRONGLY SUPPORTED THE
| MPEACHMENT OF THE " ALLEGED" VI CTIM BY
ESTABLI SHI NG THE "ALLEGED' VICTIM WAS GU LTY OF
PERJURY.



On June 21, 2002, the trial court issued an Order requiring
the State to respond to the motion.® The State responded on
Cct ober 2, 2002. The trial court sunmarily denied M.
Ri chardson’s notion on Cctober 9, 2002. An appeal to the Fourth
District Court of Appeal ensued.

On January 22, 2003, the Fourth District issued a Show
Cause Order requiring the parties to, inter alia, address M.
Ri chardson’s second and third issues in his notion. The State
filed its Response on April 8, 2003.

On July 23, 2003, the Fourth District issued its opinion
reversing the summary deni al of relief, based on M.
Ri chardson’s second issue in his nmotion. The case was renanded
for further proceedings.? The State noved for rehearing. On

January 14, 2004, the Fourth District supplenented its earlier

1 On July 21, 2002, M. Richardson signed an anended notion for
post -conviction relief, which nade anendnents to issue three.
The new i ssue three was entitl ed:

AMENDED | SSUE THREE
DEFENDANT WAS DEN ED EFFECTIVE ASSI STANCE OF
COUNSEL AS GUARANTEED BY THE SI XTH AMENDMVENT TO
THE U S. CONSTITUTION AND ARTICLE |, SECTION
16(a) OF THE FLORI DA CONSTI TUTION BY COUNSEL' S
FAILURE TO PROPERLY | NVESTIGATE AND PRESENT
FAVORABLE EVI DENCE TO THE JURY.

It does not appear that a hearing on the nmotion for |eave to
file the anended notion was ever held.

2 The Fourth District did not address M. Richardson’s first or
third i ssues.



opi nion, but did not change its conclusion. The Fourth District

did certify conflict with McCall v. State, 862 So. 2d 807 (Fla.

2d DCA 2003).° On February 4, 2004, the State filed its Notice
To I nvoke Discretionary Jurisdiction of this Court.
2. Statenent O The Facts.

M. Richardson was convicted of robbery and sentenced as a
habi tual felony offender to twenty years in prison. To establish
M. Richardson as a habitual felony offender, the State relied
on prior convictions in case nunber 93-4322, for possession of
cocai ne, and 93-15462, for grand theft. The record shows that,
al though a conviction in the possession case was entered on
April 14, 1993, sentencing was stayed and wthheld. | nst ead,
M . Richardson was placed on probation.

M. Richardson was convicted on the grand theft charge on
Septenmber 23, 1993. On that same day, the court found M.
Ri chardson in violation of probation on the possession case and

sentences were entered on both charges.

3 On Novenber 5, 2004, the Fifth District issued its opinion in
Love v. State, 2004 W 2482591 (Fla. 5th DCA Nov. 5, 2004),
which aligned the Fifth District with the Second District on the
issue in this review proceeding and certified conflict with this
case. See also Perry v. State, 29 Fla. L. Wekly D2624a (Fla.
5th DCA Nov. 19, 2004)(sane conclusion, but with the express
di sclainmer that “we point out that this case is distinguishable
on its facts from Richardson. It involves a habitual violent
felony offender sentence, not a habitual felony offender
sentence, . . . . [I]n this case, Perry actually was ‘sentenced
after his first violation of community control, although he was
pl aced back on conmmunity control.”).




SUMVARY OF THE ARGUMENT

M. Richardson was inproperly sentenced as a habitual
of fender after he was convicted for the crine of robbery. The
State argues that, because the robbery was his third felony
conviction, the habitualization was proper. The State ignores
that M. Richardson was sentenced for his possession of cocaine
offense and his grand theft offense (the two predicates for his
habi tualization) on the sane day. The State does not contend
that those two predicate sentences were inposed at separate
proceedi ngs on that day. Therefore, M. Richardson in actuality
does not qualify for habitualization under the |aw

Specifically, subsection 775.084(5) reads as foll ows:

In order to be counted as a prior felony for
purposes of sentencing under this section, the
felony must have resulted in a conviction
sentenced separately prior to the current offense
and sentenced separately from any other felony
conviction that is to be counted as a prior
f el ony.

To avoid the plain neaning of this rule, the State argued
below that M. Richardson was actually sentenced for his
possession of cocaine conviction when he was placed on
probation, and then re-sentenced when he was sentenced for
violating probation on the sane day that he was sentenced for
his grand theft conviction. That argunent of course ignores the

pl et hora of precedent that the inposition of probation is not an

i nposition of a sentence and the fact that, if the inposition of



probation were the inposition of a sentence, the so-called re-
sentenci ng coul d viol ate doubl e jeopardy principles.

In all events, the re-sentencing would becone the operative
sent ence upon being pronounced and, therefore, the so-called re-
sentencing for possession of cocaine would still have occurred
on the sane day as the sentencing for grand theft, and
accordingly would still inplicate subsection five.

The opinion of the Fourth District is true to the actual
| anguage of the statute at issue, is not inconsistent wth
subsection two of the sanme statute (as the State argues), and in
fact is the mandated result under the statutory rule of lenity.
The Fourth District’s opinion should be approved and the
contrary opinions of the Second District and the Fifth D strict
shoul d be di sapproved.

Moreover, M. Richardson has other wvalid legal issues
related to his conviction and sentencing that should be

addressed by a court.



ARGUVENT
THE FOURTH DI STRI CT CORRECTLY | NTERPRETED
SUBSECTI ONS 775.084(2) AND 775. 084(5)
OF THE HABI TUAL OFFENDER STATUTE.
A. St andard of Revi ew.

M. Richardson agrees with the State that this issue should

be reviewed de novo by this Court. B.Y. v. Departnent of

Children & Famlies, 2004 W 2534335 (Fla. Nov 10, 2004)(“The

standard  of appellate review on I ssues involving the

interpretation of statutes is de novo.”); State v. Burris, 875

So. 2d 408, 410 (Fla. 2004)("This question of statutory
interpretation is subject to de novo review"); Bellsouth

Tel ecommuni cations, Inc. v. Meeks, 863 So. 2d 287, 289 (Fla.

2003) (“Statutory interpretation is a question of |aw subject to

de novo review ").

B. The Fourth District Correctly Interpreted
Subsection 775.084(5) O The Habi tual
Of f ender Statute.
The statute at issue in this case, section 775.084, Florida

Statutes (2004), is entitled: “Violent career offenders;

habi tual felony offenders and habitual violent felony offenders;

three-time violent felony offenders; definitions; procedure;
enhanced penalties or mnmandatory mninmm prison terns.” The
State clains that M. Richardson is a habitual felony offender.
The statute defines “habitual felony offender” as foll ows:
(a) "Habitual felony offender” neans a

defendant for whom the <court rmy inpose an
extended term of inprisonment, as provided in



paragraph (4)(a), if it finds that:

1. The def endant has previously Dbeen
convicted of any conmbination of two or nore
felonies in this state or other qualified
of f enses.

2. The felony for which the defendant is to
be sentenced was comm tted:

a. Wile the defendant was serving a prison
sentence or other sentence, or court-ordered or
lawful Iy inposed supervision that is inposed as a
result of a prior conviction for a felony or
ot her qualified offense; or

b. Wthin 5 years of the date of the
conviction of the defendant's last prior felony
or other qualified offense, or within 5 years of
the defendant's release from a prison sentence,
probation, community control, control release,
conditional release, parole or court-ordered or
lawfully inposed supervision or other sentence
that is inposed as a result of a prior conviction
for a felony or other qualified offense,
whi chever is later.

3. The felony for which the defendant is to
be sentenced, and one of the two prior felony
convictions, is not a violation of § 893.13
relating to the purchase or the possession of a
control | ed substance.

4. The defendant has not received a pardon
for any felony or other qualified offense that is
necessary for the operation of this paragraph.
5. A conviction of a felony or other
qualified offense necessary to the operation of
this paragraph has not been set aside in any
post - convi cti on proceedi ng.
§ 775.084(1), Fla. Stat. (2004).
This definition is further refined by subsection five of

the statute, which subsection is at the root of this case.



Subsection five reads:

(5) In order to be counted as a prior felony
for purposes of sentencing under this section,
the felony nust have resulted in a conviction
sentenced separately prior to the current offense
and sentenced separately from any other felony
conviction that is to be counted as a prior

fel ony.
This Court, in Bover v. State, 797 So. 2d 1246, 1250 (Fl a.

2001), reviewed this subsection and held that:

The habi t ual of f ender statute, section

775.084(5), specifically provides that the court

must have inposed sentences for the two prior

convictions separately from each other. Thus,

al though the sentencing for separate convictions

arising out of unrelated crinmes can take place on

t he sanme day, the sentences cannot be part of the

same sentenci ng proceedi ng.

| ndeed, as the Fourth D strict recognized, the nore

accurate term for the requirenent set forth by subsection five
would be the sequential sentencing proceeding requirenent,
rather than the sequential conviction requirenent, as sone have
| abel ed it.

In this case M. Richardson was sentenced on both of his

predicate felonies on the sanme day: Septenber 23, 1993.°

Specifically, M. Richardson was convicted on the possession

charge on April 14, 2003, but sentencing was stayed and

* Athough the record is not clear that the sentences were
inmposed in the same proceeding, the State has not contended
ot herw se. This issue surely can be verified on the remand
ordered by the district court.

10



wi thheld, and M. Richardson was instead placed on probation.
On the grand theft charge, M. R chardson was convicted and
sentenced on Septenber 23, 1993, the sanme day that he was
sentenced on the possession charge after he violated his
pr obati on.

Neverthel ess, the State argues that M. Richardson was
originally sentenced (“for purposes of the habitual offender
statute,” In. Br. at 2) on the possession offense when he was
pl aced on probation and then sentenced again when he viol ated
probation. The Fourth District properly rejected this argument.
It wote:

A sentence and probation are distinct
concepts. Wen a defendant IS pl aced on
probation, the court nust stay and withhold the
inposition of sentence regardless of whether
adj udi cati on of guilt is wi t hhel d. [ M. ]

Ri chardson was sentenced on the possession charge
for the first time after the finding of a
violation of probation. Thus, the sentences for
the predicate convictions used to classify [M.]

Ri chardson as a habitual felony offender were
entered on the sane day.

(enphasis in original; citations omtted).

In its Initial Brief, the State does not dispute that a
sentence and probation are distinct concepts. Specifically, the
State admits that “probation and the ‘inposition of a sentence’
are indeed treated as distinct concepts in subsection 948.01(2),

Fl ori da St atutes In. Br. at 15. As the Fourth

District noted in its opinion, there is a nultitude of case |aw

11



that supports the fact that inposition of probation and

inmposition of a sentence are distinct concepts. See Mack v.

State, 823 So. 2d 746 (Fla. 2002); State v. Summers, 642 So. 2d

742, 744 (Fla. 1994); Villery v. Fla. Parole & Prob. Conmin, 396

So. 2d 1107 (Fla. 1980).

Mor eover, subsection 948.01(2), Florida Statutes (2004),
specifically supports the Fourth District’s conclusion. In
rel evant part, that subsection reads as follows:

If it appears to the court upon a hearing of
the matter that the defendant is not |ikely again
to engage in a crimnal course of conduct and
that the ends of justice and the welfare of
society do not require that the defendant
presently suffer the penalty inposed by |law, the
court, in its discretion, nay either adjudge the
defendant to be guilty or stay and withhold the
adj udication of qguilt; and, in either case, it
shal | stay and wthhold the inposition of
sentence upon such defendant and shall place the
def endant upon probati on.

In sum the statute specifically directs that a sentence
shall not be inposed if a defendant is placed on probation.
Therefore, it would be directly contrary to the probation
statute to conclude that probation is a sentence for the

pur poses of the habitual offender statute.®

® Of course, as the Fourth District noted, a determination that
probation is a sentence for the purposes of the habitual
of fender statute would also appear to be at odds with Ford v.
State, 814 So. 2d 1121 (Fla. 4th DCA 2002), and Edison v. State,
848 So. 2d 498 (Fla. 2d DCA 2003). The Fourth District also
acknowl edged that Render v. State, 742 So. 2d 503 (Fla. 3d DCA
1999) would indicate the opposite. And, the State points out in

12



O course, the Florida Legislature did not have to enact
subsection five to require sequential sentencing proceedings.
The Legislature could have chosen to require sinply that the
predicate convictions (rather than sentences) take place at
separate proceedings; it did not do so. O it could have omtted
the requirement of separateness (of either convictions or

sentences) al together. See State v. Barnes, 595 So. 2d 22, 24

(Fla. 1992)(“While we agree that the underlying philosophy of a
habi tual offender statute may be better served by a sequenti al
conviction requirenent, we agree with the district court that
the current statute is clear and unanmbi guous and contains no
sequential conviction requirenent.”). It did not do so.

Instead, in 1993, the Legislature specifically required
that “the court nust have inposed sentence for the two prior
convi ctions separately from each other.” See Ch. 93-406, § 2,
Laws of Fl a. At that tinme, the law in Florida was clear that

the inposition of probation is not a sentence. See Villery, 396

So. 2d at 1110 (“A sentence and probation are discrete concepts

which serve wholly different functions.”); Addison v. State, 452

So. 2d 955, 956 (Fla. 2d DCA 1984)(“Probation does not

its Initial Brief that Odom v. State, 859 So. 2d 569 (Fla. 5th
DCA 2003) indicates the opposite, as well. None of these cases
anal yzed the interaction between subsection two and subsection
five, and the two cases favorable to the State’ s argunent do not
even nention subsection five, essentially witing it out of the
statute.

13



constitute a sentence.”).
The Legislature is presuned to know the law that the
inposition of a sentence and the inposition of probation are

di stinct concepts. See Holnes County Sch. Bd. v. Duffell, 651

So. 2d 1176 (Fla. 1995)(the Legislature is presuned to know

existing law when it enacts a statute); Professional Consulting

Services, Inc. v. Hartford Life And Accident Ins. Co., 849 So.

2d 446, 447 (Fla. 2d DCA 2003) (sane). Thus, it is plain that
t here nmust be sequential sentencing proceedings.

A proceeding that sinply inposes probation is not a
sentencing proceeding, and cannot satisfy the requirenents of
subsection five. The Second District Court of Appeal, in
McCall, ruled that an actual sentencing is not really necessary
and, instead, just a sanctioning proceeding is required: “Wen
it enacted the habitual felony offender statute, the legislature
intended that once a defendant had tw ce been convicted wth
sanctions the third conviction would be enhanced. W find that
a sentence, as referred to in section 775.084, includes the

sanction of probation.” 1d. at 807; see also Teal v. State, 862

So. 2d 871 (Fla. 2d DCA 2003). That sinmply re-wites the
statute; subsection five requires sequenti al sent enci ng

proceedi ngs, not sequential sanctioning proceedings. See Barnes,

595 So. 2d at 24 (" Under these circunstances, this Court has no

authority to change the plain neaning of a statute where the

14



| egi sl ature has unanbi guously expressed its intent.”).

Moreover, it is inmportant to note that one of the reasons
that the case |law enphasizing the distinction between the
inmposition of probation and the inposition of a sentence
devel oped is because of double jeopardy concerns. If inposition
of probation is the sanme as inposition of a sentence, then a re-
sentencing on a violation of probation could violate the double
j eopardy protections of both the United States Constitution and

the Florida Constitution. As explained in Brown v. State, 463

So. 2d 1230, 1232 (Fla. 1st DCA 1985), “[t]he general rule
regarding the right against double jeopardy is that once a
defendant has begun serving a sentence, double |eopardy
protections attach and the sentence cannot thereafter be
i ncreased.” The court concluded that, “Appellant's argunent that
the probation order constituted a sentence is incorrect. In
placing a defendant on probation, Florida's courts nust
‘“wthhold the inposition of sentence.”” Id. (citations omtted).

Moreover, in Trotter v. State, 825 So. 2d 362, 365 (Fla. 2002),

this Court held that the scope of the double jeopardy clause is
the sane in both the federal and Florida constitutions.
Consequently, if the State is correct that M. Richardson
was actually sentenced when he was placed on probation and then
re-sentenced when he was sentenced after violating his

probation, the new sentence would run afoul of the double

15



j eopardy protections of the United States Constitution and the
Florida Constitution. The State cannot have it both ways.®
Even if we assune that M. R chardson was originally
sentenced and then later re-sentenced on the possession of
cocaine offense, the re-sentencing would then becone the
operative sentence. The prior sentence would cease to exist.
And, because the re-sentencing on the possession offense and the
sentencing on the grand theft offense took place on the sane
day, the procedure still fails to satisfy requirenments of
subsection five (again assum ng the record on remand will prove
t hat the sentences were inposed in the sane proceeding).
C. The Fourth District’s Interpretation O
Subsection 775.084(5) Does Not Deprive
Subsection 775.084(2) O Al Effect.
The State argues that the Fourth District’s reading of
subsection five deprives subsection 775.084(2) of all effect.

In. Br. at 13. The State is wong. But, as an initial nmatter,

it nmust be noted that the plain |anguage of subsection two does

® The State seemingly recognizes this tension in its Initia

Brief in this Court, as it has dropped the usage of the idea of

re-sentencing in this briefing. Instead, it carefully explains
that the inposition of probation was a sentence sinply “for
pur poses of the habitual offender statute.” In. Br. at 2. The

State was not so careful in its Response filed in the Fourth
District, wherein it argued: “the Appellant’s sentence of 15
nmonths in case # 93-4233 [the possession of cocaine case] was
actually a re-sentencing since he originally received a sentence
of two years [sic] probation.” State’'s Fourth District Response
at 2-3. The State’'s semantics aside, the double-jeopardy
pr obl em r emai ns.
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not even apply to the facts of this case. Subsection two

provi des:

For the purposes of this section, the placing of
a person on probation or comunity contro
Wi t hout an adjudication of guilt shall be treated
as a prior conviction.

In this case, M. R chardson was adjudicated guilty of
possession of cocaine in 1993 and placed on probation. Thus,
subsection two, which addresses situations wherein a person is
placed on probation wthout an adjudication of guilt, is
i napposite to M . Ri chardson’s case. Thi s observati on
underscores the different requirements inmposed by subsections
two and five. There is no need to apply subsection two to M.

Ri char dson, because it is clear t hat his conviction for

possession of cocaine was prior to his conviction for grand

theft, both of which were prior to his conviction for robbery.

But, subsection five is not concerned with the separateness of
M. Richardson’s convictions. It requires sonething nore. It

requires that the sentencing proceedings also be separate and

sequenti al .

Nevertheless, the Fourth District did reconcile the two
subsections in order to properly state the rule of |aw for cases
wherein a defendant is placed on probation for one of the
al l eged predicate felonies w thout an adjudication of guilt and

|ater sentenced (after a violation of probation) on that
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predicate felony on the same day as the sentencing for another
predicate felony. The Fourth District got it right.

Subsection five inposes a distinct requi renment  from
subsection two. As stated above, subsection five requires that
"the felony nust have resulted in a conviction sentenced
separately prior to the current offense and sentenced separately
from any other felony conviction that is to be counted as a
prior felony.” There is no doubt that the placing of a person
on community control or probation shall be counted as a prior
conviction whether or not adjudication is initially wthheld.
But still, such a prior conviction nust also comply wth the
sequenti al sentencing proceeding requirenent of subsection five.
The requirenment of subsection five does not deprive subsection
two of all neaning. The Fourth District gave the follow ng good
exanple to show why that is true:

If, for exanple, a person is adjudicated
guilty upon revocation of probati on and
sinmul taneously adjudicated guilty of a new
of fense, the VOP conviction shall be treated as a
“prior" conviction for habitualization on the new
of fense as long as sentencing for the VOP occurs
in a separate proceeding before sentencing for
the new offense. This gives mneaning to both
subsections. Based on subsection two, the VOP
conviction shall be treated as a "prior" offense
even though both adjudi cations occurred at the
same tine.

Ignoring this reality, the State invites this Court to

di sregard the plain |anguage of subsection five in cases where
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t he defendant was placed on probation in one proceeding, and not
sentenced until after a violation of probation (and then at the
sane tinme of another predicate sentencing). In doing so, the
State argues that the Fourth District’s conclusion is clearly
erroneous because it creates a requirenent of a violation of
probation (VOP). See In. Br. at 14 (the Fourth District’'s

exanpl e above IS unconvincing since it presupposes—ndeed,
requires—a violation of probation in order to give effect to”
subsection two (enphasis in original)).

Wth all due respect, that does not nmke the Fourth
District’s conclusion clearly erroneous. I nstead, the Fourth
District mmintained the neaning of subsection two, while also
remaining faithful to the literal requirenments of subsection
five. The Legislature is presuned to know that the inposition
probation is an option a trial court has at its disposal. The
Legislature is also presunmed to know what the |egal effect of
the inposition of probation will be. See supra, at 13, 14.
Yet , the Legislature still chose to require sequential
sent enci ng proceedi ngs.

There is nothing irrati onal about that choice, and there is
certainly nothing irrational or <clearly erroneous about the
courts respecting and enforcing that | egi sl ative choi ce.
| ndeed, as the legislative history below denonstrates, one of

the reasons subsection five was enacted in the first place was
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to reverse the effect of the State v. Barnes decision, see

supra, at 13, 14, and to focus on targeting only the nost
serious habitual offenders. It is perfectly logical to think
that the Legislature intended the actual effect of subsection

five to be as the R chardson court ruled it should be, and that

the Legislature was not just drafting statutory |I|anguage, as
plain as its requirenents are, that it did not intend, as the
St at e woul d suggest.

D. In All Events, The Rule O Lenity Requires
The Result Reached By The Fourth District.

As expl ai ned above, the result dictated by subsection five
could not be plainer. Nevertheless, if there is an anbiguity in
the interplay between subsections two and five, the statutory
rule of lenity should apply to require the statute to be
construed in the manner nost favorable to M. Richardson.
Specifically, section 775.021, Florida Statutes, reads in
rel evant part as follows:

775.021 Rules of construction.--

(1) The provisions of this code and offenses

defined by other statutes shall be strictly
construed; when the |anguage is susceptible of
differing constructions, it shall be construed

nost favorably to the accused.

As this Court explained in State v. Huggins, 802 So. 2d

276, 279 (Fla. 2001), a crimnal defendant is not held to the

burden of showing the State’s construction of a statute is
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unreasonable; rather, if there are two reasonable constructions
of a statute, the courts are required to opt for the one that is
nost favorable to the accused: “Neither the State's nor the
defendant's interpretation of the |anguage ‘occupied structure
or dwelling’ can be said to be unreasonable. Because we hold
that the phrase ‘occupied structure or dwelling as used in
section 775.082(8)(1)(q) IS suscepti bl e to differing
constructions, we are bound to construe the |anguage nost
favorably to the defendant.”

In sum although the State repeatedly argues that the

| egislative intent in this case is clear, it has cited no
| egi slative history for subsection five. The very | anguage of
the subsection speaks for itself; it requires sequential
sent enci ng proceedi ngs. But, to the extent that |egislative

history exists, it supports M. Richardson’s construction of the
st at ut e.

A review of the House of Representatives Conmttee On
Criminal Justice Final Bill Analysis & Econom c |npact Statenent
for Senate Bill 26-B (chapter 93-406, Laws of Florida, as
passed) reveals that the statute was anended to reverse the

effect of the previously-nentioned State v. Barnes opinion, in

the accused s favor. For instance, on page 6 of the Report

describing the present situation in 1993, the Report states:
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In February 1992, the Florida Suprene Court ruled
in State v. Barnes, 595 So. 2d 22 (Fla. 1992),
that in order to qualify as a habitual felony
of fender, the statutory requirenent of two prior
felony convictions may arise froma single prior
sentenci ng event. For exanple, an offender who
was previously convicted of two counts of
purchasi ng cocaine at a single sentencing event
would now be &eligible for sentencing as a
habi tual offender. Prior to the Barnes decision

t he habi t ual of f ender statute had been
interpreted to require sequentially separate
convictions, at separate sentencing events. In

Barnes, the court noted that:

..(t)his construction of the statute,
in accordance with its plain neaning,
may cause many nore defendants to be
sent enced as habi t ual of f ender s,
resulting in longer prison ternms, and
thus may have a substantial effect on
the prison population. The sequenti al
convi ction requi r enent provi des a
basi c, under | yi ng reasonabl e
justification for the inposition of the
habi tual sentence, and we suggest that
the legislature reexamne this area of
the law to assure that the present
statute carries out its intent and
purpose. |d. at 24.

I n anot her section of the Report entitled “Current Status
of Florida’s Prison Capacity,” see page 11 of the Report, it is
reported that “[t]he Departnent indicates that if the current
situation continues, the entire prison population wll be
conprised of inmates who are statutorily ineligible for release
by spring of 1996, a condition known as ‘gridlock.’”

Finally, on page 16 the Report describes the changes to

section 775.084 nmade by the |egislation:
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This bill anmends s. 775.084, Fla. Stat. to revise
the <criteria for sentencing habitual fel ony
of f ender s. Specifically, an offender may be
designated as a “habitual felony offender” only
if the felony for which the is to be sentenced
and one of the last two felony convictions, is
not a violation of 's. 893.13, Fla.  Stat.,
relating to the purchase or the possession of a
control | ed substance.

Additionally, in response to the Florida Suprene

Court’s deci si on in t he Bar nes case, t he
followng language is added to the habitual
of f ender statute: “in order to be counted as a

qualifying prior felony, the felony nust have
resulted in a conviction sentenced separately
prior to the <current offense and sentenced
separately from any other felony conviction that
is to be counted as a prior felony.”
(Enphasis in original.). The legislative intent in amending
section 775.084 in 1993 was two-fold: First, the Legislature
intended to require at |east one of the prior felony convictions
to be sonething other than a possession conviction under section
893.13, in an effort to reduce the nunber of habitual offenders
with only possession felony convictions. Second, the Legislature
intended to reverse the Barnes decision, to the accused' s favor.
Wth these two facts being the case, it is difficult to imagine
how the State says that the clear intent of the Legislature is
frustrated by the Fourth District’s concl usion.
In fact, a prior and simlar version of subsection tw was

on the books when the Legislature enacted subsection five in

1993 and, wunder the facts of M. R chardson's case, both
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versions of subsection two would apply alike. Subsection two
previously read as foll ows:
(2) For the purposes of this section, the
placing of a person on probation wthout an
adj udication of guilt shall be treated as a prior
conviction if the subsequent offense for which
the person is to be sentenced was conmtted
during such probationary period.
8§ 775.084(2), Fla. Stat. (1993).

In all events, it cannot be said that the |legislative
intent in anmending section 775.084 in 1993 was to act to the
accused’'s disfavor. Instead, it is clear that the anendnent was
to reduce prison overcrowding and to reverse the Barnes ruling,
to the accused’s favor. As a simlar version of subsection two
was on the books at that time, the best the State can do is show

t hat readi ng subsections two and five together may be anbi guous,

but the State does not have the better of the legislative intent

ar gunent . Nei ther can the Fourth District’s interpretation be
said to be unreasonabl e. That being the case, the statutory
rule of lenity is inplicated, and the Fourth District’s

construction of the statute nust control.

1. OTHER | SSUES REGARDI NG MR RI CHARDSON S CONVI CTI ON
AND SENTENCE SHOULD BE ADDRESSED BY A COURT.

A. St andard of Revi ew.
M. Richardson raised an ineffective assistance of counse
claim as his third issue in his notion for post-conviction

relief. The standard of review for ineffective assistance of
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counsel clains under Strickland v. Wshington, 466 U S. 668

(1984) is two-pronged: this Court defers to the trial court's
factual findings, but this Court's ultimate conclusions as to
defectiveness and prejudice are reviewed de novo. Bruno v.
State, 807 So. 2d 55 (Fla. 2001).

In this case, the trial judge summrily denied M.
Richardson’s claim for the reasons stated in the State’'s
response to the notion, which response the trial court attached.
Accordingly, the trial judge made none of his own findings of
fact, but sinply adopted by reference those argunments made by
the State. The trial court apparently never ruled on this issue
as refined in M. Richardson’s anended notion, nor on the notion
for leave to file that amended notion.

As to M. Richardson’s following effort to raise an issue

related to Blakely v. Washington, 124 S. C. 2531, 2536 (2004),

it is a pure issue of law that he is raising, and pure issues of

| aw are revi ewed de novo by this Court. See Arnstrong v. Harris

773 So. 2d 7, 11 (Fla. 2000)(“[T]he standard of review for a

pure issue of law is de novo.”).
B. A Court Shoul d Address O her
| ssues Regarding M. Richardson’s
Convi ction And Sentence.
If this Court exercises its discretion to resolve the

certified conflict, it then has jurisdiction to review the

entire record in this case. See Ccean Trail Unit Omers Ass’'n
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v. Mead, 650 So. 2d 4, 6 (Fla. 1995)(“Having accepted
jurisdiction to answer the certified question, we may review the

entire record for error.”); Lawence v. Florida E. Coast Ry.,

346 So. 2d 1012 (Fla. 1977)(sane). That being the case, M.
Ri chardson asks this Court to review the record for error in two
further respects.

First, M. Richardson raised an ineffective assistance of
counsel claim as his third issue in his nmtion for post-
conviction relief. The basis of the claim was that his trial
counsel was ineffective for failing to investigate potentially
excul patory taxi cab logs namintained by his alleged robbery
victim M. Ri chardson believes that those logs would
denonstrate that the victim of his alleged robbery had a prior
relationship with him as he repeatedly had gone to M.
Ri chardson’ s apartnent to buy drugs.

The trial court sunmarily denied this claim and sinply
adopted by reference those argunents nade by the State. On
appeal, the Fourth District initially denonstrated a |evel of
interest in this claimby ordering the State to respond to it:
“ORDERED that the parties shall address Appellant’s Third Caim
t hat counsel was ineffective in failing to investigate
potentially excul patory evidence.” Fourth D strict Show Cause

Order dated January 22, 2003.
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Despite denonstrating an initial interest in this issue,
however, the Fourth District did not address the point at all,
one way or the other, in its decision. This Court should review
the record and either grant the relief sought or, at a mninmm
order an evidentiary hearing on the issue upon renand.

Second, since briefing was conpleted in the Fourth
District, the United States Suprene Court issued its opinion in

Bl akely v. Wshington, 124 S. C. 2531, 2536 (2004), holding

that factors which enhance a defendant’s sentence from the
presunptive sentencing guidelines nust be decided by a jury.
Thus, M. Richardson should be entitled to a retroactive
application of Blakely requiring a jury to find whether “it is
not necessary for the protection of the public to sentence the
of fender as a habitual felony offender.” See 8§ 775.084(3)(a)6.,
Fla. Stat. (2004).

Al t hough not raised below, M. Richardson did not have the
benefit of the Blakely decision at the tine he filed his pro se
nmotion or filed his pro se Fourth District briefs. For that
reason, he should be allowed to raise the issue now. Moreover,
we invite the Court to address this issue in this case, as it is
an issue of statewide inportance and is brewing in the district

courts. See Frunenti v State, 2004 W 2254703 (Fla. 5th DCA

Cct. 8, 2004); MBride v. State, 29 Fla. L. Wekly D2235, D2236

(Fla. 4th DCA Cct. 6, 2004). If the Court is inclined to
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address the Blakely/retroactivity issue in this case, the
undersi gned counsel would be happy to offer supplenental
briefing to assist the Court.

CONCLUSI ON

For the reasons stated above, the Fourth District’s opinion
should be approved and the contrary opinions of the Second
District and the Fifth District should be di sapproved.

Moreover, M. Richardson has other valid |legal issues
related to his conviction and sentencing that should be
addressed by a court.

Respectfully subm tted,

John R Blue, FBN 006999

Joseph H. Lang, Jr., FBN 059404
Christine R Dean, FBN 569372
CARLTON FI ELDS, P. A

Corporate Center Three at

I nternational Plaza

4221 W Boy Scout Boul evard
Tanmpa FL 33607-5736

Tel ephone: (813) 223-7000
Facsim | e: (813) 229-4133

Attorneys for
Respondent Erick Ri chardson
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