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STATEMENT OF THE CASE AND FACTS

The facts of this case are contained in the decision

below. Blanton v. State, 880 So. 2d 798, 800 (Fla. 5'" DCA

2004). Blanton was charged with capital sexual battery of his
adopt ed daughter and pronoting sexual performance by the
child. At the time of the offenses, the victimwas 11 years
old. “The primary evidence agai nst himwas a vi deot ape
recording, with an audio track of Appellant’s voice, and
numer ous phot ographs depicting the victimin various |ewd
poses, sone of which also depicted Appell ant engaged in acts
of sexual battery with the victim The vi deotape and
phot ogr aphs were found by police at Appellant’s house when
they served a search warrant.” |d.

The child victimnmde a statenment to a police
i nvestigator in which she stated that the photographs and
vi deot apes depicted her, and she identified Appellant’s
pi cture and voice as well. By the time of trial, the trial
court determ ned that the child was unavail abl e pursuant to
section 90.803(23), Florida Statutes (2002), due to her
psychol ogi cal condition. The child s statements were admtted
at trial.

Also at trial, the child s nother testified and

i ndependent |y aut henticated the photographs and vi deos. She



establi shed the respective ages of the victimand the

def endant. Circunstantial evidence that the photos and videos
were taken at Appellant’s house was offered through a police
officer. The videos and pictures “vividly depicted the
crimnal acts in excruciating detail.” 1d. at 802.

Two i ssues were raised on appeal and decided by the
district court. First, whether the child hearsay statute
applies when the child is age 11 or | ess when the crine occurs
and the statenent is given to the police, but over age 11 at
the time of the hearing on the notion to admt the statenent.
The court determ ned that the “statute clearly and
unambi guously pertains to statenents nmade by a child victim
who is 11 years old or less at the tine the statenent is
made.” |d. at 799. The second i ssue on appeal was whether the
ri ght of confrontation was violated by the adm ssion of the
child hearsay statenents, even though defense counsel deposed
the child after she gave the statement. The district court
determ ned that the statenment was properly admtted.
Alternatively, even if the statenent should not have been
adm tted, any error was harm ess due to the nother’s testinony

i ndependent |y aut henticating the pictures and vi deo.



SUMVARY OF ARGUMENT

Petitioner argues that this Court should exercise
jurisdiction to review this case because the district court’s
deci si on expressly construes a constitutional provision, nanely,
the right of confrontation. Respondent contends that the
deci sion below nerely applies controlling precedent, and so
jurisdiction does not |ie. This case is not an appropriate

vehicle to consider the application of Crawford v. WAshi ngton,

infra, because as the district court found in the alternative,
any error is harmess as a matter of |aw under the facts of this
case. The issue of whether the child hearsay statenment was or
was not properly adm tted does not change the outcone. For this
reason, this Court should decline to accept jurisdiction inthis

case.



ARGUMENT
THE DECI SI ON OF THE DI STRI CT COURT
MERELY APPLIES A CONSTI TUTI ONAL
PROVISION TO THE FACTS OF THIS
CASE AND SO THIS COURT SHOULD
DECLI NE TO EXERCI SE DI SCRETI ONARY
JURI SDI CTI ON
Under Article V, Section 3(b)(3) of the Florida
Constitution, and Florida Rule of Appel l ate Procedure
9.030(a)(2)(A)(ii), this Cour t has t he di scretionary
jurisdiction to review decisions of the district court that

expressly construe a state or federal constitutional provision.

See, Mel bourne v. State, 679 So. 2d 759 (Fla. 1996). Decisions

t hat have the practical effect of construing a constitutional
provi sion are not reviewable, even before the 1980 addition of
the requirenent that the decision “expressly” construe a

constitutional provision. Mam Herald Publishing Co. v.

Brautigam 121 So. 2d 431 (Fla. 1960). A nere application of a
constitutional provision to the particular facts of a case is

not a proper basis for this Court to exercise jurisdiction.

Qgle v. Pepin, 273 So. 2d 391 (Fla. 1983).
In this case, the district court was called upon to apply

the recent decision of Crawford v. WAshi ngt on, us __ , 124

S.Ct. 1354 (2004), to the particular facts of this case. The

second issue posed was whether the admission of the child



victim s hearsay statenent was adni ssi bl e or whether it viol ated

Bl anton’s constitutional right to confrontation. Bl ant on v.

State, 880 So. 2d 798 (Fla. 5'" DCA 2004). The district court
determ ned that under the facts of this case, no infringenment
occurred. The district court correctly applied the Crawford
decision to the facts of this case.

As an alternative holding, the district court determ ned
that any error in admtting the statement was harm ess under

State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986). The out - of -

court statenment was cunulative to other, properly admtted
evi dence. The proof of the crinme “was in the pictures and
vi deo, which vividly depicted the crim nal acts in excruciating
detail.” Blanton, 880 So. 2d at 802. Since the district court
determined in the alternative that any error was harm ess, the
application of Crawford to the facts of this case is not
di spositive of the outcome. Therefore, this Court should not

exerci se discretionary jurisdiction in this case.



CONCLUSI ON

Based on the argunents and authorities presented herein,
Respondent respectfully requests this Court to decline to
exercise its discretion to accept jurisdiction of this case.
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