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STATEMENT OF CASE AND FACTS

In addition to the facts given by Petitioner, the State
offers the following relevant facts, sone of which have been
repeated for the sake of continuity:

FACTS:

Petitioner was charged in a twenty-four count information
with nine counts of capital sexual battery and fifteen counts of
pronoting a sexual performance by a child in violation of
sections 794.011(2) and 827.071(3), Florida Statutes, (1999).
(Vol. 1, R25-29) The State filed a Notice and Mtion for Child
Hearsay pursuant to section 90.803(23), Florida Statutes, which
was sealed. (Vol. I, R86) A hearing on the notion took place on
April 6'" and 13'" of 2001.

The out -of -court statement that the State was attenpting to
have admtted was nade to Detective Tom Harrison of the O ange
County Sheriff’'s Ofice on My 17, 1999, when the child was
el even years ol d. (Vol. 11, T79) In the statenent, the child
identified several photographs in addition to a videotape that
had been seized from Petitioner’s residence as a result of a
search warrant. (Vol. 11, T80; 85)

At the tinme of the hearing, the child was 13 years old and
living in a psychiatric treatnent facility. (Vol. 11, T105)

Bar bara Mara conducted a psychol ogi cal evaluation of the child



on April 19 and May 1, 2000. (Vol. 11, T125) Ms. Mara testified
that at the time of testing the child had a very severely
conprom sed psychol ogi cal status. (Vol. Il, T126) She was
extrenely confused, enotional, and extrenely noody. (vol. 11,
T127) She had |ow self-esteem poor concentration, difficulty
dealing with any enotional or everyday task and was viewed as
high-risk for self-destructive behaviors. (Vol. 11, T128) She
had attenpted suicide five to seven tinmes. (Vol. 11, T129) M.
Mara had reviewed the child s current status and testified that
her current behavior had deteriorated even nore. (Vol. 11,
T130) In her opinion, the child would be severely enotionally
harnmed by any participation in a trial and could not present
anyt hi ng coherent. (Vol. 11, T132; 133)

Dr. Rahoul Mehra, a psychiatrist currently treating the
child, also testified. (Vol. 11, T152; 155) He stated that if
the child participated in a trial, she would be at trenmendous
high-risk for reactivation and/or worsening of her synptons of
clinical depression, anxiety, suspiciousness, paranoia and
sui ci dal thoughts. (Vol. 11, T156-157) There was a substanti al
i kelihood that she would suffer severe enotional or nmental
har m (Vol. Il, T157-158) Dr. Mehra also said that the child
was at a very critical tinme in her treatnent and that her

prognosi s was very poor and guarded. (Vol. 11, T158-159)



The trial court found the statement to be adm ssible and
said that “this just |looks |ike the case that was nmade for this
statute.” (Vol. 11, T189; 191)

Petitioner waived his right to a jury trial and was tried
before the Honorable O H Eaton, Jr., on Adril 24, 2001. (Vol
|, T87) Just prior to trial, the State nolle prosed counts one
t hrough four. (Vol. 11, T8-9) Oficer Harrison, Investigator
Frank Parker, and the <child’s nother were the only state
W tnesses call ed. The child hearsay statenent was admtted
during the testinmony of Harrison over defense objection. (Vol
1, T6; 10; 9 34) Harrison testified that he showed the child
the various photos and vi deotape of herself. (Vol. 11, T5) In
the audiotape of his interview with the <child, the child
identified all the photos, stated that the photos were either of
just her or both her and Petitioner, that either she or
Petitioner took the photographs, and that she was el even years
old at the tine the photos were taken. (Vol. 11, T9-34) She
also said in the interview that Petitioner took the videotape of
both of them that they had intercourse in the video and that
she was el even years old at the tine. (Vol. 11, T35-38)

The trial court found Petitioner not guilty on counts siXx,
sixteen, and twenty-three, and guilty of all remining counts.

(Vol. 1, R112-113; Vol. 11, T64) He was sentenced to Ilife



i mpri sonment for each sexual battery count and fifteen years for
each count of pronoting a sexual performance by a child, al
counts to be served concurrently. (Vol. 1, R119-122; Vol. 11,
T65- 66)
CASE:

Petitioner appealed, and while the appeal was pending, the

United States Suprene Court issued Crawford v. WAashington, 541

U S 36 (2004). Suppl enental briefs were filed, and the Fifth
District Court of Appeal affirnmed the judgnents and sentences.
The child hearsay statenents at issue in this case were found to
be testinonial, and the declarant was unavailable for trial
| eaving the only issue to be decided to be whether the defense
had had an opportunity to cross-exam nation the declarant. The
Fifth District Court of Appeal held the statements in the
instant case were admssible given that the victim had been
deposed which neant that the defense had been provided with the

opportunity for cross-examnation. Blanton v. State, 880 So. 2d

798 (Fla. 5'" DCA 2004). Petitioner sought discretionary review
by this Court which was initially denied; however, this Court

eventual |y accepted jurisdiction |eading to the instant appeal.



SUWARY OF ARGUMENT

The issue before this Court is whether the opportunity to
Cross-exam ne a W t ness at deposi tions satisfies t he
requi rements of the Confrontation Cl ause of the Sixth Amendnment
as interpreted by Crawford. The State’'s position is that all
that is required is an opportunity, and depositions satisfy this
requi renent.

Additionally, even if error is found by this Court, the
error should be found to be harmess as was found by the

district court of appeal.



ARGUMENT

PO NT OF LAW

WHETHER THE DISTRICT COURT OF
APPEAL CORRECTLY DECI DED  THAT
DEPOSI TI ONS SATI SFY THE SI XTH
AVENDVENT' S CONFRONTATI ON Rl GHT
Petitioner’s position seens to be that only a vigorous
cross-exam nation at trial would satisfy the requirenents of the
Confrontation Clause. The State disagrees with this position.

The trial in this case was conducted prior to the United

States Suprene Court opinion in Cawford v. Washington, 541 U S

36 (Fla. 2004). The child hearsay evidence at issue involved
statements made by the victim when she was 11 years old,;
however, Petitioner was not tried until the victimwas 13 years
ol d. Section 90.803(23), provides:

(23) Hearsay exception; statenent of child
victim --

(a) Unless the source of information or
the method or circunstances by which the
statenment is reported indicates a |ack of

trustwort hi ness, an out - of - court
statenment made by a child victim with a
physi cal , ment al , enot i onal , or
devel opnent al age of 11 or | ess

describing any act of <child abuse or
negl ect, any act of sexual abuse agai nst
a child, the offense of child abuse, the
of fense of aggravated child abuse, or any
of fense involving an unl awful sexual act,
cont act, i ntrusion, or penetration
performed in the presence of, wth, by,
or on the declarant child, not otherw se
adm ssible, is adm ssible in evidence in
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any civil or crimnal proceeding if:

1. The court finds in a hearing
conducted outside the presence of the
jury t hat t he tinme, cont ent, and
circunstances of the statenent provide
sufficient safeguards of reliability. In

making its determ nation, the court my
consider the nental and physical age and
maturity of the child, the nature and
duration of the abuse or offense, the
rel ationship of t he child to the
of f ender, t he reliability of t he
assertion, the reliability of the child
victim and any other factor deened
appropriate; and

2. The child either:

a. Testifies; or

b. I's unavailable as a wtness,
provi ded t hat t here is ot her
corroborative evidence of the abuse or
of f ense. Unavail ability shall include a

finding by the court that the child s
participation in the trial or proceeding
would result in a substantial |ikelihood
of severe enotional or nental harm in
addition to findings pursuant to s.
90. 804(1).
The child in the instant case did not testify. The defense
had argued that the statute required the declarant to be age 11
or less at the time of trial instead of at the tinme of the
statenent. The Fifth District Court of Appeal found otherw se.
However, supplenental briefs were filed by each side

addressing the application of the Crawford decision to the facts

of the instant case. The Fifth District Court of Appeal



ultimately held that the deposition satisfied Crawford’'s
opportunity to cross-exam ne requirenent, and the State submts
this is the correct interpretation.?

The Crawford opinion details the developnment of the
Confrontation Clause tracing it from its origin in Roman |aw
through its adoption in the Sixth Amendnent of the United States
Constitution to present day case treatnent. The Confrontation
Clause was included to protect an accused person from anonynous
accusati ons. The Court wote, “[t]he principal evil at which
the Confrontation Clause was directed was the civil-Ilaw node of
crimnal procedure, and particularly its wuse of ex parte
exam nations as evidence against the accused.” Crawford, 541
U.S. at 50.2 In Crawford, the Court took exception with the
line of statutory and case |aw that had evolved after Chio v.
Roberts, 448 U. S. 56 (1980). The devel opnment of |aw which
al l owed hearsay to be adm ssible if it was found to be reliable
wi thout regard to the requirenents of the Confrontation C ause

was rejected by the Court in Crawford.

The First District Court of Appeal and the Fourth District
Court of Appeal have disagreed wth this conclusion and
certified conflict with Blanton. See Lopez v. State, 888 So. 2d
693 (Fla. 1°' DCA 2004); Contreras v. State, 910 So. 2d 901 (Fla.
4" DCA 2005) .

’ln 1965, the United States Supreme Court found that this
right applied to State prosecutions. Pointer v. Texas, 380 U S.
400 (1965)




The Court in Crawford wote:

Were testinonial evidence is at 1issue,
however, the Sixth Amendnent demands what
the conmmon law required: wunavailability
and a prior opportunity for cross-
exam nation. We |eave for another day any

effort to spell out a conprehensive
definition of "testinonial." What ever
else the term covers, it applies at a

mnimm to pri or testi nony at a

prelimnary hearing, before a grand jury,

or at a former trial; and to police

interrogations. These are the nodern

practices with closest kinship to the

abuses at which the Confrontation C ause

was direct ed.
Id. at 68; (enphasis added). Therefore, if a wtness is
unavailable to testify and the wevidence is found to be
testinmonial and the defense had no prior opportunity to cross-
exam ne the w tness, the evidence would be inadm ssible.

Clearly, Crawford would not be applicable if the declarant
testified at trial since the opportunity to confront and cross-
exam ne one’'s accuser would be net. If the declarant is not
avai l able, the analysis turns to whether the statenents are

testinoni al . The mpjority of recent case |aw addressing

Crawford seems to be attenpting to define testinonial.? The

3For exanple, the dissent in Contreras set out a list of
courts across the nation which have found victinis statenments to
| aw enforcenent not to be testinonial:

Anderson v. State, 111 P.3d 350 (Alaska C. App. 2005)
(victinms st at enent to of ficer at scene was

9




Court noted that it would “leave for another day any effort to
spell out a conprehensive definition of ‘testinonial.’” 1d. In
the instant case, the testinonial nature of the statenents was
conceded.

The remaining determnation is whether Petitioner had an
opportunity to cross-examne the victim Clearly, the victim
was deposed. The Fifth District Court of Appeal found that this
satisfied the Confrontation C ause and Craw ord. Peti tioner
admts to this Court that the opportunity was clearly there;

however, its position is the Confrontation Cl ause mandates t hat

"nontestinonial"); Spencer v. State, 162 S.W3d 877 (Tex.
Crim App. 2005) (donestic assault victims statenents to
police concerning her attack were not testinonial in
nature, and thus deputies' hearsay testinony relating the
statenents did not violate the confrontation clause under
Crawford); Commonwealth v. Gray, 2005 PA Super 22, 867 A 2d
560 (Pa. Super. Ct. 2005) (out-of-court statenents nade to
police at the scene by the victims daughter constituted
excited utterances and did not fall "under the third
classification of testi noni al statenents, nanmel y,
'statenents that were made under circunstances which woul d
| ead an objective witness reasonably to believe that the
statement would be available for use at a later trial.""
(quoting Crawford, 541 U 'S at 52)); People v. King, 121
P.3d 234, 2005 Colo. App. LEXIS 111, 02-CA0201, 2005 W
170727 (Colo. C. App. Jan. 27, 2005) (victims statenents
to police were made spontaneously in reaction to her
assault and resulting injuries; statenments were excited
utterances not made in a custodial setting, wthout an
indicia of formality, and wer e "nont esti noni al
interrogation under Crawford"); State v. Davis, 364 S C
364, 613 S.E.2d 760 (S.C. C. App. 2005) (defendant's
associate's statement that wtness should not buy the
defendant's shotgun because it had been used to kill the
victimwas "nontestinonial").

Contreras 910 So. 2d at 912-913.

10



the cross-exam nation be neaningful, adequate, and effective.
Such is not guaranteed by the Confrontation Cl ause. In United

States v. Owens, 484 U S. 554, 559 (1988), the United States

Suprenme Court wote, “The Confrontation C ause guarantees only
an opportunity for effective <cross-exam nation, not cross-
exam nation that is effective in whatever way, and to whatever
extent, the defense m ght wsh.”*

Petitioner asserts that the very notive for depositions is
di scovery and not to confront and challenge a witness.”® The
State would admit that such is often the case; however

depositions also can be conducted by aggressive questioning

whi ch serves the dual purpose of revealing information as well

as showing that a witness will not “hold-up” to the pressures of
testifying at trial. This could lead the State to attenpt a
pl ea agreenent. Sinply because a defense attorney nmay decide

that his client is better served by a nore |aid back approach at

deposition than at trial does not change the fact the

“This principle was very recently applied by the First
District Court of Appeal in rejecting a Crawford challenge in
the situation in which a witness had been hit In the head by a
barbell and did not renenber the details of his earlier
statement. State v. Mller, 2005 Fla. App. Lexis 19539 (Fla. 1%
DCA Dec. 12, 2005).

°Many jurisdictions do not even pernmit depositions such as
the federal courts, and their use in Florida is even limted,
especially in m sdeneanor cases. See Florida Rule of Crimnal
Procedure 3.220(h). -

11



opportunity was there. Even at trial, many defense attorneys
struggle with the strategy of just how aggressively they should
cross-examne child victins.

Petitioner also submts that depositions are insufficient
to satisfy the Confrontation C ause since defendants are often
not present. The defense is correct that Florida Rule of

Crimnal Procedure 3.220(h)(7) provides:

(7) Defendant's Physical Presence. - A
def endant shall not be physically present

at a deposition except on stipulation of

the parties or as provided by this rule.

The court may order the physical presence
of the defendant on a showi ng of good
cause. The court nmay consider (A) the
need for the physical presence of the
defendant to obtain effective discovery,
(B) the intimdating effect of the
defendant's presence on the wtness, if
any, (C any cost or inconvenience which

may result, and (D) any alternative
el ectronic or audi o/ vi sual nmeans
avai |l abl e.

Qoviously, this rule was adopted prior to Crawford. However,

even as worded, the rule allows a defendant to attend upon a
showi ng of good cause. |In the instant case, it does not appear
t hat Petitioner ever noved to attend the deposition.
Additionally, Florida Rule of Crimnal Procedure 3.190(j) even
provides a nethod to conduct a deposition which can be used
substantively at a pending trial. (G herwise, use of a

deposition is |imted to inpeachnent). When perpetuating

12



testinmony, the rule sets out that a defendant wll attend.
Again, the opportunity was present for the defense; it just did

not utilize it.

This exact point was recognized in United States .

Wlliams, 116 Fed. Appx. 890 (9" Cir. 2004). A vi deot aped
deposition was admtted at the defendant’s trial. He submtted
that it violated his rights under the Confrontation C ause. The

court wote:

W find t hat t he gover nnment
satisfactorily est abl i shed Jackson’ s
unavailability at trial. W also find
that WIlianms, through his counsel, had
an adequate opportunity to cross-exam ne
Jackson at her deposition. WIlians

argues that his personal know edge of the
facts was essential to effectively cross-
exam ne Jackson. But WIllianms points to
no facts that his counsel failed to bring
out on cross-examnation in WIllians's
absence. ... Accordingly, we hold that
Jackson’ s deposition satisfied t he
requi rements of Crawford and t hat
Wlliams Confrontation Cl ause rights
were not violated by its use at trial.

Id. at 891; see also Liggins v. Gaves, 2004 US. Dist. Lexis

4889 (S.D. lowa 2004) (In a habeas case, the federal court found
that the presence of the defendant’s counsel at the deposition

satisfied the requirements of Crawford).

Clearly, the defense in this case had several tools wth

which to confront and cross-examne this victim Def endant s

13



often make different tactical decisions as how to exercise their
constitutional rights, but sinply because Petitioner chose not
to avail hinmself of his opportunities should not nean that

Crawford was not sati sfi ed.

Even if this Court finds that Petitioner was denied his
right to confront his accuser, the State submts Crawford stil
should not apply because it was the defendant’s own conduct
whi ch made the child unavailable for trial. The Crawford court
stated, “the rule of forfeiture by wongdoing (which we accept)
extingui shes confrontation clains on essentially equitable
grounds...” 1d. at 62. Dr. Mehra, a psychiatric consultant at
Tanpa Bay Acadeny who treated the child for eight nonths,
testified at the child hearsay notion hearing, that the child
was admitted soon after giving her deposition. (Vol . I'l, T177-
179) Her deposition was given on August 3, 2000, and she was

admtted to the facility on August 29, 2000. The week preceding

her adm ssion, the child was acutely suicidal. (Vol. I1, T179)
Clearly, it was Petitioner’s conduct which resulted in the
child s post-traumatic stress disorder. The child, who was
still living in a secured facility at the time of the hearing,

was described as physically violent to her siblings and her
not her, belligerent, aggressive, angry, extrenely confused,

extrenmely noody, severely depressed and a high risk for self-

14



destructive behavior. (Vol. 11, T126-128, 138-139) Dr. Mehra

testified that the child suffered from post-traumatic stress

di sorder and nmmj or depression. (Vol. 11, T156) It appears that
behavi or problenms began when the child went to live wth
Petitioner in 1996. (Vol. |1, T105-122) There was no testinony

that the child was having suicidal thoughts and tendencies prior

to being sent to live with Petitioner.

Clearly, Petitioner’s destructive actions caused the victim
to be wunavail able. In such situations a defendant is not
permtted to invoke a constitutional protection that he hinself
created; he has basically forfeited his right by his conduct.

This principle was discussed in Reynolds v. United States, 98

U S 145, 158 (1878):

The Constitution gives the accused the
right to a trial at which he should be
confronted wth the wtnesses against
him but if a witness is absent by his
own  wrongful procurenent, he cannot
conpl ain i f conpet ent evi dence is
admtted to supply the place of that
whi ch he has kept away. The Constitution
does not guarantee an accused person
against the legitimte consequences of
his own wrongful acts. It grants himthe
privilege of being confronted with the

W t nesses agai nst hi m but if he
voluntarily keeps the w tnesses away, he
cannot insist on his privilege. I f,
t her ef or e, when absent by hi s

procurenment, their evidence is supplied
in some lawful way, he is in no condition
to assert that his constitutional rights

15



have been vi ol at ed.

(emphasis added); see also United States v. @Grcia-Mza, 403

F.3d 364 (6'"™ Cir. 2005)(Court applied this principle and
rejected the defense’s argunent that the defendant had to intend

to exclude the witness when conmtting his actions).

Furthernore, any error in the adm ssion of the out-of-court

statement should be found to be harnl ess. State v. D CGuilio,

491 So.2d 1129 (Fla. 1986). The Fifth District Court of Appeal

expressly found that any error would be harml ess given the other

evidence in this case. For exanple, the child rmade statenents
to her nother of the sexual abuse by Petitioner. (vol. 11,
T118-121) Those statenents cannot be said to be “testinonial” in

nature as they were not given to “bear testinony” against

Petitioner. The Court noted:

An accuser who nmakes a formal statenent
to governnment officers bear testinony in
a sense that a person who makes a casual
remark to an acquai ntance does not.

Crawford at 52. \While telling her nother that she was sexually
abused by Petitioner was certainly not a “casual remark” it also
nost certainly was not a formal statement to a governnent

of ficer.

In addition to the above, there are many pictures as well

as a videotape of the 11 year old victimhaving intercourse, the

16



11 year old victim having oral sex, the 11 year old lewdly
exhibiting her genitals and many other acts. (Vol. 1, R66-76)
Petitioner’'s face is visible in one of the pictures, and the
child s nother testified that it was Petitioner’s voice on the
vi deot ape. (Vol. 11, T48; 51) Investigator Frank Parker also
testified as to seeing the sane background wall with a distinct
color design in the pictures and in the master bedroom of the
house Petitioner lived at during the tinme of the abuse. (Vol .

|1, T42-43) Any error should be found to be harnl ess.

17



CONCLUSI ON

Based on the argunments and authorities presented above, the
State respectfully prays this Honorable Court affirm the

decision of the Fifth District Court of Appeal.
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