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| NTRODUCTI ON

The Wfe, SHERRY PALI CTE ZOLD, was the Appellee in the
Fifth District Court of Appeal and was the Petitioner at the
trial level with respect to a Petition For Dissolution of
Marri age. The Petitioner shall be referred to as “Petitioner”
or “Wfe”. The Respondent is JOHN F. ZOLD, the Appellant in the
Fifth District Court of Appeal. The Respondent shall be
referred to as “Respondent” or “Husband”.

The decision of the Fifth District Court of Appeal is
i ncl uded herein as Appendix A and shall be indicated by the
abbreviation “App.” References to the appellate record shall be
i ndi cated by the abbreviation “R’. References to the trial
transcript shall be indicated by the abbreviation “T".

Ref erences to the attorney’' s fees portion of the trial shall be
I ndi cated by the abbreviation “TAF.”

Pages 33-40 of the transcript of proceedi ngs from August
13, 2001 are included herein as Appendix B. The Wfe’'s Initial
Brief contains references to the transcript of those
proceedi ngs and the Husband’s Answer Brief responds to said
references. No part of that transcript was made part of the

Record



Vi



STATEMENT OF CASE

The Husband/ Respondent suppl enments the Petitioner’s/Wfe's
Statenment of the Case as set forth in her Intitial Brief as
fol |l ows:

The Husband/ Respondent filed an appeal fromthe Final
Judgnent of Dissolution of Marriage in the Fifth District Court
of Appeal, Case No. 5D03-148. (R 1564-1598) While that appeal
was pending, a hearing was held regarding attorney’s fees. The
Fi nal Judgnent on Attorney’s Fees on Dissolution of Marriage
was rendered June 6, 2003. (R 2089-2098) The Final Judgnment on
Attorney’s Fees on Interlocutory Appeal After Remand from
Appel | ate Court was al so rendered June 6, 2003. (R 2086-2088)

On June 23, 2003, the Husband filed a Notice of Appeal
regarding attorney’s fees and requested that appeal be
consolidated with Fifth District Court of Appeal Case No. 5D03-
148. (R 2099-2113) By order dated July 15, 2003 the appeals
were consolidated. (R 1866)

In the Fifth District Court of Appeal Case No. 5D03-148
t he Husband chal | enged:

1. The trial court’s finding that the Husband hol ds a

57.15428% ownership interest in Tri Tech Electronics, Inc.
2. The trial court’s authority to enter an order which

affects the rights and interests of Tri Tech El ectronics,

Inc., without having enjoined the corporation as a party.
3. The trial court’s ruling requiring the Husband to “buy

out” the Wfe's interest in Tri Tech Electronics, Inc.,



under financial terns and conditions which are inpossible

for himto neet.

4. The trial court’s attributing corporate K-1 incone to the
Husband for purposes of determ ning support obligations.

5. The trial court’s attributing income fromthe Husband’' s
stock ownership as both an asset for distribution and as
i ncome for support.

6. The trial court’s ordering the Husband to pay nonthly
support obligations which | eave himw thout sufficient
funds with which to support hinself.

7. The trial court’s award of permanent periodic alinony to
the Wfe.

In the Fifth District Court of Appeal Case No. 5D03-2117,
t he Husband raised the issue that the trial court’s conbined
orders requiring himto contribute $94, 000.00 (plus interest)
towards the Wfe's attorney’s fees and costs was an abuse of
di scretion and was based on findings not supported by conpetent
substanti al evidence.

The opinion of the Fifth District Court of Appeal was
filed June 25, 2004. (App. 1-6) The appellate court narrowed
the issues to just two: (1) the percentage of ownership of Tri
Tech Electronics, Inc., held by the two sharehol ders and the
val ue of the Husband s shares of the corporation’s stock and
(2) the incone available to the Husband from the corporation.
(App. 2) As to the value of the Husband’ s shares of stock, the

Court affirmed the |lower court’s finding that the Husband owned



57.15428% and rul ed there was substantial conpetent evidence in

the record to support that finding. (App. 5)

As to the Husband' s income, the court vacated the portions

of the Final Judgnment that made findings as to the Husband’ s

i ncome and the portion ordering support and equitable

di stribution. The court also vacated the two awards of

attorney’s fees to the Wfe. (App. 5) The court remanded with

the follow ng instructions:

1. Make findings as to the ampbunt of incone available to John

(Husband) for the purposes of support for Sherry (Wfe),
hi s child and hinself w thout considering any

undi stri buted Sub Chapter S incone to sharehol ders

unl ess it can be demonstrated that Tri Tech

El ectronics, Inc., has del ayed di stributions of cash

for purposes other than corporate requi rements.

2. Award such amobunts of alinony and child support based upon

the finding of income available to John.

3. Structure a realistic method of paynment of support and
equi table distribution and, if awarded, attorney’s fees,
so that John has the ability to successfully retire the
debt with a sufficient remainder for his |iving expenses.
The paynments should not be so large as to guarantee John’'s
failure to satisfy the obligations inposed by the
judgnment. (App. 5-6)

The Petitioner and the Respondent filed

Jurisdictional Briefs and this court accepted jurisdiction.



STATEMENT OF FACTS

The Respondent suppl enents and di sputes the Petitioner’s
Statenment of the Facts as foll ows:

The parties, SHERRY P. ZOLD and JOHN F. ZOLD, were married
i n Newport Beach, California, on May 9, 1982. (T 257) The W fe
filed the Petition for Dissolution of Marriage on January 26,
2001. (R 1-7) At the time of trial the Wfe was 50% years old (T
366) and Husband was 63% years old. (T 921)

One child was born of the marriage, John Douglas Zold. He
was 15% years old at the tine of trial. (T 271) The parties
agreed to joint custody by stipulation during trial. (R 1586-
1595; T 555-559)

The Wfe is a high school graduate and attended one year
of college. (T 259-260) Prior to this marriage, the Wfe was
enpl oyed as a secretary earning $20, 000. 00 per year. (T 368)
During the marriage, she was a full-tinme housew fe and not her
and did not work outside the hone. (T 294) Although the Wfe
has sonme nedi cal problens, the trial court did not identify any
whi ch woul d prevent her from seeking enploynent and becom ng
sel f - supporti ng.

In the early years of the marriage the couple noved
several tinmes for reasons associated with the Husband’s
enpl oyment. (T 310-313) In 1988, the couple purchased the
marital residence which was val ued at $195, 000. 00 encunbered by
a nortgage of $58,571.00. (R 1584-1585; T 313) This val uation

was not di sputed.



Also in 1988, the Husband purchased Tri Tech El ectronics,
Inc.[herein “Tri Tech”] (T823) Tri Tech is a manufacturing
conpany with governnent defense contracts. (T 210-211) It is
i ncorporated as a Sub-Chapter S corporation with two
shar ehol ders, August J. Stanton, an attorney and nmenber of the
Fl ori da Bar, and the Respondent, John F. Zold. The Husband’s
personal tax return and the anmended corporate records for 2000,
as well as the Husband’s 2001 tax return and the 2001 corporate
records, show the Husband holds a 40% interest in Tri-Tech and
M. Stanton holds a 60% interest. (T 710-711, 597)

As a result of the conpany’s election to be taxed as a Sub
Chapter S corporation, Tri Tech’s annual incone is “passed
t hrough” to the sharehol ders in accordance with their ownership
percentage. That incone is reported as K-1 incone on their
personal inconme tax returns and is taxed at the sharehol der’s
I ndi vidual tax rate. (T 735, 743)

The amount of K-1 inconme generated by the corporation
fluctuated dramatically in the three years prior to trial. As a
result, so did the total gross incone shown on the Husband’' s

tax returns (R1104-1128):

1999 2000 2001
K-1 I ncone: 10, 855. 00 64, 070. 00 147, 265. 00
Total Gross Incone: 87,930.00 147, 721. 00 245, 288. 00

The Tri Tech sharehol ders do not actually receive
di stributions of cash equal to the K-1 incone shown on their
tax returns. (T 735-736, 743) The corporation’s accountant,

John Lykkebak, explained that since the tinme the corporation



was formed, K-1 incone has always been shown on the Husband’s
personal return for tax purposes only. (T 735) M. Lykkebak
testified the corporation does not distribute total corporate
ear ni ngs because, “That noney was sinply not avail able for
distribution”. (T 736) The corporation requires the cash be
retai ned as working capital to maintain the business operations
and to pay down debt. (T 736)

Historically, distributions were $5,000.00 per quarter to
each sharehol der. (T 610) |In sone years, the cash bal ance was
zero (T 740) and M. Stanton had to | oan the corporation noney.
(T 622) In those years, no distributions could be nade. In 2001
t he Husband received a distribution of $40,000. (T 748)

The Husband is President and Chairman of the Board of
Directors and handles the day to day nanagenment of the
corporation. At trial several witnesses testified as to the
Husband’ s conpensation fromthe corporation for purposes of
establishing his actual incone avail able for support purposes.

The Husband testified his 2001 total gross conpensati on,

i ncl udi ng non-cash benefits, was approxi mately $160, 000.00 (T
973-974) That figure included: (1) his base salary; (2) his
$40, 000. 00 distribution; (3) a check to cover his 2000 K-1 tax
liability; (4) the cost of the premuns of his life insurance
policy; (5) nedical insurance for his son, the Wfe and

hi nsel f; (6) cost of a car including insurance and gas and (7)
the use of a credit card for business purposes. (T 972- 975)

The Husband testified that his 2002 conpensati on woul d be



$20, 000. 00 | ess because the corporation was only going to be
able to make a $20, 000. 00 distribution to each shareholder in
2002. (T 974)

John Lykkebak, the corporation’s CPA, has prepared both
the corporate tax returns and the Husband' s personal returns
since the corporation was fornmed in 1988. (T 695, 698, 699-700)
M. Lykkebak testified that in 2001 the actual net incone the
Husband received fromthe corporation was his gross salary of
$81, 459. 00, less $13,061.00 of taxes withheld, and a
di stribution of $40,000.00. He also received a check for
$23,416.00 to cover his additional tax liability that resulted
fromthe K-1 pass through income for 2000 which he turned over
to the governnment. (T 747,748) Those numbers show di sposabl e
net income of $108, 398. 00.

M. Stanton, the Husband s partner, testified he
under st ood the Husband’s income fromthe corporation to be
approxi mately $100, 000.00. (T 620) This testinmony is
corroborated by the Wfe. While she could not say exactly what
t he Husband earned, the Wfe testified: “He’'s always told ne he
made in the 100's; he’s always bragged about it.” (T 375)

The Husband’ s conpensation from Tri Tech is the only
source of incone available to himto satisfy the financi al
obligations inposed by the trial court. (App. 2) Pursuant to
the Final Judgnent and the two orders on attorney’'s fees, the
Husband’ s nonthly court ordered obligations include:

$1, 797. 66 Payment on bal ance of $372,088.00 | unp
sum di stribution

7



5, 000. 00 Per manent al i nony
520. 00 Chi |l d support
1, 000. 00 Payment towards $94, 000. 00 of the
Wfe's attorney’s fees

$8,317.70

The Husband was al so ordered to pay prem uns on a
$500, 000.00 life insurance policy, health and dental insurance,
and one half of the son’s expenses for clothing, schooling,
ent ertai nnent and uni nsured medi cal expenses. In addition, the
Husband was ordered to nmake a |lunp sum paynment of $172,088.50
to the Wfe as partial paynent of her share of the distribution
of assets. (App. 2)

At the tine of trial there were no savings or checking
accounts and no cash on hand attributed to either party. The
marital assets were valued at $1,138,594. 00 which the court

divided as follows: (R1583-1586)

To Wfe:
Marital Honme $195, 000. 00
T Row Price I RA 8, 610. 00
Jewel ry 8, 000. 00
Furniture 20, 000. 00
1999 Mercury Van 13, 450. 00
Lump Sum Di stri bution 372,088.50 (Payable winterest)
Less Liabilities (_85,721.00)
$531, 427. 50
To Husband:
Tri Tech Stock $890, 000. 00
Li fe I nsurance 13, 525. 00
Less Wfe' s Dist. (372.088.50)
$531, 436. 50

The trial court determ ned that the Husband had the
ability to neet these obligations based upon the finding that
t he Husband’ s incone was $245,388.00. That determ nation is
based solely on the gross inconme reported on his 2001 tax

8



return which is conprised of the follow ng: (R 1120-1128)

Line 7 (Wages, salaries...) $ 81, 459. 00

Line 8(a) (Taxable Interest) 2,242.00
Line 9 (Ordinary Dividends) .53

Line 13 (Capital Gain) .00

Line 14 (Ot her Gains/|osses) (1, 540).00
Line 15(a) (I RA Distributions) 15, 909. 00

Line 17 (K-1 Inconme from S Corp) 147, 265. 00

At trial and on appeal, the Husband nai ntai ned that
because he did not actually receive the full amunt of K-1
i ncome shown on his tax returns, it should not have been
i ncl uded as i ncone for purposes of determ ning support
obligations and attorney fee contributions.

At trial and on appeal, the Wfe maintained that K-1
i ncome is automatically included in a payor spouse’s total
i ncome, whether he/she receives it or not. The Wfe mintains
the K-1 inconme should be attributed to the Husband in this
case, because he has exclusive control over whether or not it
Is distributed to the sharehol ders. The Husband rejects that
fact as a msinter- pretation of his actual trial testinony.

At page eight of her Initial Brief, in the Statenent of
the Facts, the Wfe makes the follow ng representation to this
Court;

“Husband testified that he is the person who controls

whet her distributions take place.” Citing pages 512-

513 of the trial transcript.

The discussion of distributions referred to in the Wfe’'s
Brief begins at page 511 of the trial transcript wherein the

Wfe' s attorney asked the foll ow ng questions and the Husband



gave the follow ng responses:

Q. “Now, M. Zold, you also received distributions

in the year 2001, didn’t you, sir?

A Yes, | did.

And you're the one in your corporation who
controls whether or not those distributions take
pl ace, isn't that true, sir?

A No, that’s not true. That’'s totally not true.”

(T 511)

At trial, the Wfe's counsel attenpts to inpeach the above
gquoted testinmny with references to page 33 of a transcript of
a prior proceeding. At an August 13, 2001, hearing, the Husband
was asked who in the corporation controls whether or not
di stributions take place. He answered, “Me.” It is this
response which the Wfe relies upon for the assertion that the
Husband testified he controls distributions. That was not his
testinmony at trial. Nor is it an accurate representation of his
testinmony at the August 13, 2001 hearing. (T 511-513)

In preparation of this Brief, the Husband' s counsel | ooked
for the transcript of that hearing to determne if the
Husband’ s response was taken out of context and/or if sone
further explanation of how distributions are determ ned was
given. No transcript of the August 13, 2001 proceedi ng was
made part of this record and the Husband’ s counsel had no copy
t her eof .

The undersi gned counsel contacted the opposing counsel’s

10



office to request the transcript. Pages 33 through 40 of what
are purported to be pages fromthe transcript of the August 13,
2001 hearing were provided and are attached hereto as Appendi X

B. The Husband’s testinony regardi ng how (and who) determ nes

whet her distributions will be issued was, in fact, taken out of
context. The full exchange is:
Q. “And who is it in your corporation who controls whether or

not such distributions take place?
A Me.
And | ast year —

A Through a financial plan that nust be approved by the
corporate directors.”

At trial the Husband’s partner, M. Stanton, testified the
sharehol ders neet on a regular basis to discuss business. Once
or twice a year they nutually determ ne whether to continue
distributions for that year depending on the financial outl ook
of the corporation at that tine. (T 619)

Briggs Stahl, CPA, was retained as the Wfe’'s expert to do
a valuation of the Husband’s interest in the corporation. (T
146) He determ ned the corporation had a fair market val ue of
$1, 555, 213. 00 as of year end 2001. (T 156) This valuation was
not di sputed.

What is disputed is the percentage of stock ownership the
Husband hel d for purposes of equitable distribution. The Wfe
mai nt ai ns the Husband held a 57.15428% (herein 60% interest.
The Husband maintains he did hold a 60% interest when the
corporation was initially fornmed, however, ownership interests

11



changed and at the time of trial his interest had been reduced
to 40% The trial court relied upon prior years’ corporate
records and pre-anended K-1's for the year 2000 and found:

“The uncontradi cted docunentary evidence reveals that

t he husband is 57.15428% owner of this corporation

(400 of the 700 issued shares).” (R 1566-7)

At trial, the Husband introduced docunentary evidence
showi ng his ownership interest had changed from 60%to 40% by
virtue of a unique set of circunstances which were set in
notion in 1996. This evidence is in the formof |egally binding
agreenments, |egal opinions from outside counsel, corporate

records and correspondence between the sharehol ders:

1. 1988 I ncorporation Agreement (R 1337-1340)
1. 1997 Letter of Agreenent (R 1356-1357)
2. Legal opinion letters dated February 19
and 20, 1997 (R 1416-1422)
3. Letter dated Septenmber 27, 2000 (R 1335-1336)

4. Letters dated March 15" & 2374, 2001 (R 1416-1422)

5. 2000 corporate tax return and anended
K-1's (R 976-1022)

6. 2001 corporate tax return and K-1's (R 976-1041)

The trial court ignored the existence of these docunents
and found the Husband's interest to be 57.15428% based on the
doctrine of unclean hands. (R1566-1567) On appeal, the Husband
argued the cl ean hands doctrine does not apply because the
record does not support a conclusion that the Husband acted

illegally or fraudulently during these proceedi ngs as regards

12



t he change in his ownership percentage. The Husband outlined
these facts in his Brief to the Fifth District Court of Appeal.
Those facts, as testified to at trial, are condensed herein.

Seven hundred shares of stock were initially issued when
Tri Tech was first formed. The Husband was issued 400 shares
and M. Stanton acquired the other 300. This created a 40/ 60
ownership interest with Husband owning 60% (T 575-577)

The other 300 shares were not initially issued. However, a
third party, Hayan Atassi, was given an option to acquire those
shares. This is evidenced by the original 1988 | ncorporation
Agreenment which was introduced into evidence as the Husband’s
Exhi bit #2. (R 1337-1340) Paragraph 13 of this docunment
provi des, “The parties agree that Hayan Atassi shall have the
option to acquire 30 percent...” (T 828)

At the tine this Agreement was entered into, the Husband
believed M. Atassi to be a citizen of the United Kingdom (T
831) M. Atassi had not exercised his option and no shares had
been issued to himwhen, in 1996, the Husband heard from a
third party that M. Atassi was a Syrian national. (T 831) The
Husband i mmedi ately called for a neeting to verify M. Atassi’s
citizenship, wherein it was confirmed M. Atassi was a Syrian
citizen.(T 831-832)

The Husband took immediate action to protect the
corporation fromthe possibility of losing its governnent
contracts. He threw M. Atassi off the prem ses, told himnever

to come back and began the purchase of the buildings and

13



repaynent of the loan. (T 832) In response, M. Atassi
threatened to evict the corporation fromits headquarters, a
bui |l di ng which he (Atassi) owned. (T 584) M. Atassi al so nade
a demand to exercise his option and have 300 shares (30% of
Tri-Tech issued to him pursuant to the Incorporation
Agreement. (T 583)

This raised serious issues for Tri-Tech. As the trial
court notes in the Final Judgnent, governnent regul ations
prevent certain foreign ownership interests of conpanies which
deal in governnent defense contracts. (R1566-1567)

To assure the corporation took appropriate action, the
Husband requested a | egal opinion from Martin Stanp of
Kil gore/ Pearl man. (T 835) M. Stanp’s response, as reflected
in legal opinion letters dated February 19 and 20, 1997, was
that Tri-Tech had to honor the agreenment with M. Atassi. (T
837-838; R 1416-1422)

In order to conply with governnment regul ati ons and, at the
sane tinme, in order to protect the corporation from| egal
action by M. Atassi for breach of contract, a resolution was
reached whereby M. Stanton acquired M. Atassi’s interest. (T
675)

This is docunented by a 1997 Letter of Agreenent signed by
all three parties, Stanton, Atassi and the Husband. (R 1356-
1357; T 590) By virtue of that Agreenent, M. Stanton acquired
t he outstanding 300 shares which changed the ownership

interests to a 60% share to M. Stanton and 40% to t he Husband.

14



In the three years following the 1997 Agreenent, no
adj ustments were made on the corporate books to show the change
i n ownershi p percentages, despite M. Stanton’s witten demands
for same. (T 595-596; R1335-1336; R 1416-1422) One of those
|l etters, dated Septenmber 27, 2000, was published in open court
by the Wfe’'s expert, M. Stahl. That |etter states, in
pertinent part:

“The acquisition agreenment provides that | (Stanton)

am t he owner of 60 percent of Tri-Tech Electronics,

with you (Husband) holding 40 percent. | previously
have explained to you that |I control the interests of
Hayan Atassi’s shares.... | amconcerned that a

substantial disparity has devel oped over the years as

a result of distributions to yourself that nust be

adj usted for.” (T 196)

M. Stahl acknow edged the |etter showed the clear intent
of M. Stanton to enforce the ternms of the 1997 Agreenent which
gave M. Stanton a 60% interest in Tri Tech. (T 194) However,
in March of 2001, the corporate records had still not been
changed to reflect the correct ownership interests.

M. Stanton made two nore demands as reflected in letters
dated March 15th and 2374, 2001. (T 712) As a result, M.
Lykkebak finally corrected the corporate records in March of
2001 by anmending the 2000 K-1's to reflect M. Stanton’s 60%
ownership and the Husband’s 40% The corporation’ s account ant

testified that the anended 2000 K-1's and the 2001 K-1's
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reflect the accurate ownership percentages at the tinme of trial

of 60%to M. Stanton and 40% to the Husband. (T 710-711)

SUVVARY OF ARGUMENT

ARGUMENT |

I T WAS NOT ERROR FOR THE DI STRI CT COURT TO VACATE THE TRI AL
COURT" S FINDINGS I N THE FI NAL JUDGVENT AS TO THE HUSBAND S
| NCOVE | N WHI CH $147, 265. 00 OF UNDI STRI BUTED BUSI NESS | NCOVE
WAS ATTRI BUTED TO THE HUSBAND FOR PURPOSES OF SUPPORT AND
ATTORNEY’' S FEES

The trial court inproperly attributed $147, 265. 00 of
undi stri buted business income to the Husband in determ ning his
i ncome for support and attorney fee awards. The evi dence
presented at trial was that the Husband only owned 40% of the
corporation and did not have exclusive control to determ ne
when di stributions were made. The evi dence al so shows that even
i f the Husband did have such control, the corporation could not
distribute all of its retained earnings and renmain viable.
Therefore, it was not error for the appellate court to vacate
the findings as to the Husband’s incone and remand with
instructions to nake findings as to the amount of incone
avai l able to the Husband wi t hout considering any undi stri buted
Sub Chapter S incone unless it can be shown it was not
di stributed for purposes other than corporate requirenents.

ARGUMENT | |

THE DI STRI CT COURT ERRED BY HOLDI NG THERE | S SUBSTANTI AL
EVI DENCE I N THE RECORD TO SUPPORT THE TRI AL COURT' S FI NDI NG
THAT THE HUSBAND OWNED 57.15428% OF THE STOCK IN TRI TECH
CORPORATI ON

The trial court found that the Husband owned 57.15428% of
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the stock in Tri Tech corporation and the appellate court found
there was substantial conpetent evidence to support this
finding. In its ruling the trial court clainms the docunentary
evi dence that the Husband owned a 57.15428% share was
uncontradi cted. The record shows this statement is not
accurate. The Husband introduced docunentary evi dence and
wi tness testinony to support his assertion that the percentage
of his stock ownership had been reduced to 40% by virtue of a
1997 Letter of Agreement. The trial court ignored this evidence
and rul ed the Husband’ s share to be greater than clai ned based
on the doctrine of unclean hands. Evidence was introduced at
trial that the Husband did nothing fraudulent toward the Wfe
as regards these proceedings in that the conduct asserted took
pl ace nore than four years before the filing of the Petition of
Di ssolution of Marriage in this matter.

ARGUVMENT | 1|

THE APPELLATE COURT DI D NOT ADD ADDI TI ONAL CRI TERIA TO THE
DEFI NI TI ON OF | NCOVE UNDER SECTI ONS 61. 30 AND 61. 046 FLA. STAT.

The Appellate Court’s instructions to the trial court on
remand were to make findings as to the anmount of incone
avai l able to the Husband for the purposes of support and
attorney fee contributions w thout considering any
undi stri buted Sub Chapter S inconme unless it can be
denonstrated that the corporation has del ayed distributions for
pur poses ot her than corporate requirenments. These instructions
follow the definition of Business Incone at Section 61.302.

The Wfe asserts the additional requirement, “that the
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funds be available to the payor” is not required by statute and
no authority is cited for this proposition. The availability
requirement is, in fact, required by statute. Florida Statutes
61.08 (2)(g) requires trial courts consider, anong other
t hings, “All sources of incone available to either party” when
determ ning alinmny awards. The statutes and case | aw assunme
the availability requirenment. A court cannot issue support
orders to a spouse who does not have the financial resources
available to fulfill such obligations.

ARGUMENT |V

THE APPELLATE COURT DID NOT ERR IN I TS OPI NI ON BY SUPERCEDI NG
I TS VIEW OF THE FACTS FOR THE TRI AL COURT' S FI NDI NGS

VWil e appellate courts are reluctant to disturb the
findings of a trial court, it becomes their duty to do so when
findi ngs, and awards based upon those findings, are not
supported by substantial, conpetent evidence. The record, as a
whol e, does not support the trial court’s finding that K-1
i ncome attributed to the Husband for support purposes and
attorney fee awards could be distributed by the corporation
wi t hout jeopardizing corporate operations. Nor does the record
support a finding that the Husband had avail abl e i nconme of over
$245, 000. 00 for support and attorney fee contributions.
Testinony of the Husband and his wi tnesses was that his net
di sposabl e income fromthe corporation was approxi mately
$100, 000. 00 annually and this testinony was corroborated by the
Wfe.

ARGUVMENT V
18



THE TRI AL COURT' S COMBI NED ORDERS REQUI RI NG THE HUSBAND TO
CONTRI BUTE TO THE WFE S ATTORNEY' S FEES AND COSTS |I'S AN ABUSE
OF DI SCRETI ON AND THE APPELLATE COURT PROPERLY VACATED THOSE
AWARDS

The Fifth District Court of Appeal determ ned the trial
court’s findings, as regards the Husband's incone, was not
supported by conpetent substantial evidence. Findings
regardi ng inconme are the basis for the entire equitable
di stribution scheme, including attorney’s fees awards. Once
the findings as to inconme are vacated, all other orders which
wer e based upon that finding nmust also be vacated and the
awards re-evaluated. If the parties are left, after remand, in
substantially equal financial circunstances, no attorney’'s fees

shoul d be awar ded.

ARGUNVENT |

| T WAS NOT ERROR FOR THE DI STRI CT COURT TO VACATE THE TRI AL
COURT' S FINDINGS IN THE FI NAL JUDGMVENT AS TO THE HUSBAND S
| NCOVE | N WHI CH $147, 265. 00 OF UNDI STRI BUTED BUSI NESS | NCOVE
WAS ATTRI BUTED TO THE HUSBAND FOR PURPOSES OF SUPPORT AND
ATTORNEY’' S FEES

The ultimate issue presented to this Court is what
constitutes “income” in dissolution proceedi ngs under Chapter
61, Florida Statues. A trial court’s findings as regards the
parties’ income is the basis for the entire equitable
di stribution scheme. Each spouses’ incone is considered to
determ ne all other issues including alinony, child support,
attorney fee issues and the nmethod in which distribution
payments are made. Determ ning what is properly included as
“income” is probably the nost inportant finding the trial court

makes.
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“...the extent of the parties’ incone from al
sources and the reasonable incone-earning abilities
of the parties are essential parts of the

equation...” Brock v. Brock, 690 So.2d 737, 742

(Fla. 5t DCA 1997)

In the present case, the issue is whether ®“pass through”
i ncome from Tri Tech, a Sub Chapter S corporation, and a one
time I RA distribution shown on the Husband’s personal tax
return were properly attributed to himin determ ning his
ability to nmeet the financial obligations inposed by the
conmbi ned orders of the trial court.

At trial, the Husband introduced evidence and testinony
regardi ng his actual conpensation which supports his net
di sposabl e i ncome during the course of the marri age was
approxi mately $100, 000.00. The Wfe did not dispute this. In
fact, she confirmed it. However, she characterized al
evidence as to the Husband s actual incone as irrelevant. (T
727-728)

The W fe has maintained throughout these proceedi ngs that
the statutory definition of inconme and appell ate court
decisions require the total anpunt of K-1 incone shown on the
Husband’ s personal tax return nmust be attributed to himfor
support purposes and attorney fee awards, whether he receives

it or not, citing; Martinez v. Martinez, 761 So.2d 433 (Fla.

3'd DCA 2000); Zipperer v. Zipperer, 567 So.2d 916 (Fla. 1st DCA

1990) Rehearing Deni ed; Sohacki v. Sohacki, 657 So.2d 41 (Fla.
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1st DCA 1995)

The Husband contends each of these cases is
di stingui shable fromthe present case, but they all stand for
the proposition that incone is not automatically attributable
to a payor spouse just because it appears on their tax return.
If income, whether in the formof K-1, investnment or bonus, is
not available to the payor on a regular and recurring basis for
both current and future support obligations, it cannot be

i ncluded in his/her incone. McHugh v. ©MHugh, 702 So.2d 639

(Fla. 4th DCA 1997), Lauro v. lLauro, 757 So. 2d 523 (Fla. 4t"

DCA 2000), Rehearing Denied

This very issue was the subject of a recent Florida Bar
Journal article titled, What Defines Income Under F.S. Ch.
61/ From a Busi ness Perspective. FLBJ/ Novenber 2004, pages 66-
69. Although not controlling authority, the article is hel pful
in analyzing this issue. The authors break down the statutory
definition and applicable case law into a sinple prem se, “that
anyt hi ng of value received or capable of being received
constitutes income” with the follow ng exceptions:

1) that which is not recurring or is sporadic;

2) that which is not avail abl e;

3) that which does not reduce the actual |iving

expenses of the party;

4) that which has not already been distributed as a

marital asset;
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5) that which does not reduce the value of existing

assets or cannot be valued. FLBJ/ Novenmber 2004 at

68.

In the present case, the trial court based it’'s
determ nation that the Husband had $245, 388. 00 avail able for
support and attorney’s fees contributions based solely on the
gross incone shown on his 2001 incone tax return. It did not
apply the guidelines set out by the appellate courts to
determne if any of that income should have been excl uded under
one of the exceptions carved out by the statutes or the case
| aw.

This resulted in a finding that the Husband had i ncone
avai l abl e for support purposes in an anmount nore than doubl e
what the evidence shows he actually earned during the course of
the marriage. The Fifth District Court of Appeal properly
vacated the trial court’s findings as to the Husband’ s incone.
Usi ng the applicable guidelines, alnmost half of the incone
attributed to the Husband shoul d have been excl uded.

The first exception is obvious. Incone which is a one tine
payment is not reliable and/or is not recurring can not be

i ncluded to determ ne future support obligations. See Skipper

v. Skipper, 654 So.2d 1181 (Fla. 3rd DCA 1995) Rehearing
Deni ed; Shrove v. Shrove, 724 So.2d 679 (Fla. 4'" DCA 1999);

Vergara v. Vergara, 831 So.2d 251 (Fla. 3¢ DCA 2002); Lauro v.

Lauro, 757 So.2d at 526 (Fla. 4th DCA 2000).

In the present case, $15,909.00 of non-recurring income in

22



the formof an IRA distribution was inproperly attributed to
t he Husband. Since this was neither regular nor recurring, it
shoul d not have been included in his incone.

Furthernore, the $147,265.00 of K-1 incone shown on the
Husband’ s personal tax return for the year 2001 was al nost
doubl e the corporate incone of the conbined two years prior to
trial. In 1999, the Husband s portion of the K-1 incone was
only $10,855.00 and it was only $64,070.00 in 2000. (R1104-
1128) The trial court should have taken this into account.

Lauro v. lLauro, 757 So.2d at 526 (Fla. 4th DCA 2000).

I n Lauro, the husband was an airline pilot. The trial
court found his inconme, for support purposes, to be $76, 000. 00
as reflected on his incone tax return at the tinme of trial in
1997. However, the record showed his inconme in the prior three
years was $60, 000. 00, $66, 000. 00 and $52, 000. 00. The husband
expl ained the increase in his salary in 1997 was because he had
wor ked nmore overtinme that year to avoid being home because of
the marital problems. In addition, this income would not be
available in the future because his enployer had hired
additional pilots.

The appellate court reversed the findings as regards to
the husband’ s income because there was no evidence that the
i ncome in 1997, which was substantially greater than the prior
three years, would continue. The Fourth District Court of
Appeal instructed the trial court to consider the prior years’

i ncome when it considered this issue on remand. Lauro v. Lauro,
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757 So.2d at 526 (Fla. 4th DCA 2000).

In the present case, even if the K-1 income from Tri-Tech
shoul d be attributed to the Husband, the |arge discrepancy in
that incone fromyear to year requires further findings to
deternmine if the $147,265.00 was one sporadi c good year or if
it would be recurring and a sum the Husband coul d depend on for
future support obligations.

The issue over which there is the nost controversy
i nvol ves the second exception listed in the Bar Journal
article, that the income nust be “avail able”. The appellate
case | aw suggests this requires a case by case detern nation of
whet her, and to what extent, the party has to actually obtain
or control the incone. Oxley v. Oxley, 695 So.2d 364 (Fl a.

4th DCA 1997) As Amended on Denial of Rehearing; MHugh v.
McHugh, 702 So.2d 639 (Fla. 4'" DCA 1997); Martinez v.

Martinez, 761 So.2d 433 (Fla. 3rd DCA, 2000); Zipperer v.

Zi pperer, 567 So.2d 916 (Fla. 1st DCA, 1990) Rehearing Denied
In Oxl ey, the husband was the beneficiary of a trust which

required all the incone be distributed. The husband el ected

not to accept all of the nmonthly income he was entitled to

receive. The Fourth District Court of Appeal held that the

husband coul d not elect to put aside a portion of his incone

for savings and investnments and have it be exenpt from

consi deration for purposes of child support. In that case the

Fourth District Court of Appeal held that all of the trust

i ncome was attributable to the husband whet her he decided to
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use it or not. Oxley v. Oxley, 695 So.2d 367 (Fla 4th DCA

1 997) .

Conversely, in MHugh, the husband did not have control of
the funds at issue. That case, |ike the present case, involved
Sub Chapter S incone. In MHugh, the husband was only a 10%
shar ehol der and had no access to, or control over, whether K-1
I ncone was retained by the corporation or distributed to the
sharehol ders. The Fourth District Court of Appeal held that
the K-1 incone was properly excluded in such cases. MHugh v
McHugh, 702 So.2d at 641-642 (Fla. 4th DCA 1997).

Al t hough the Wfe maintains that the K-1 incone is
automatically included in determ ning incone, she asserts that
even if determnations are to be made on a case by case basis,

and even if the MHugh rule is applicable, the Husband s K-1

i ncome should still be included. The Wfe clains that, unlike
the situation in MHugh, the Husband, in the present case, has
excl usive control over whether distributions are issued to the
shar ehol ders.

The Husband di sagrees and so did the Fifth District Court
of Appeal. Despite the Wfe' s representations in her Brief to
this Court, the record does not support that the Husband has
exclusive control over distributions. The Husband' s tri al
testinony is that it is “totally not true” that he controls
whet her distributions take place. (T 511) The testinmony from
t he Husband’ s partner is that the sharehol ders nutually

determ ne whether to continue distributions for any given year
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based on the econom c condition of the corporation at the tine.
(T 619)

On appeal to the Fifth District Court of Appeal, the Wfe
al so m srepresented the Husband’ s testinony as regards whet her
the corporation had cash avail able for distribution. The
Appel l ate Court points this out in its decision:

Sherry’'s brief states: “Appellant (John) testified

that there was over $250, 000.00 i medi ately avail abl e

for distribution to shareholders.” No citation to

the record appears for that statenent and al though we

have revi ewed the volum nous record in order to

| ocate the statenent, we have not found it. (App. 4-

5)

These m srepresentations are crucial to appellate review,
since both go to the core of the Wfe's argunent: that the
Husband had excl usive control over the disposition of
substantial corporate retained earnings and did not distribute
t hose funds for the purpose of shielding income fromthe Wfe
in these proceedings.

The Fifth District Court of Appeal determ ned the record
did not support such a conclusion. (App. 5) The Fifth District
Court of Appeal held further that even if the Husband did have
control of distributions, other factors nust be taken into
account when dealing with a Sub Chapter S corporation. There
is the viability of the business, responsibility to creditors

and enpl oyees and fiduciary duties to sharehol ders. (App. 3-4)
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One cannot make the bold assertion that just because a party
has control of the corporation, it follows he must have
unfettered access to the retained earnings shown on a bal ance

sheet at year end.

In his concurring opinion in Anson v. Anson, 772 So.2d 52,
56-58 (Fla. 5th DCA 2000), Judge Peterson recogni zed a
corporation nmust maintain working capital to conduct business
and, as a separate legal entity, a corporation has the ability
to manage its own business as it best determ nes. Judge
Peterson wote the majority opinion for the Fifth District
Court of Appeal in this case stating:

“When a corporation has nore than one sharehol der, an

of fi cer/sharehol der has a fiduciary duty to all

shar ehol ders. The corporation is not the personal

pi ggy bank for any one sharehol der sinply because

t hat sharehol der may have a controlling interest in

the corporation and is also the chief executive

of ficer. Financial responsibilities to creditors and

enpl oyees nmust be satisfied before distributions to

shar ehol ders take place if a corporation is to remain

viable. Once the distributions are found to be

possi bl e, the distributions nust be pro-rata in
accordance with the percentage of ownership of the
capital stock of the corporation. Court ordered
obligations in marital litigation should not place an

ex-marital partner in the position of having to
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breach a corporate fiduciary obligation in order to

avoid the possibility of a court finding that partner

contenptuous”. (App. 3-4) [Enphasis Added]

In the present case, the record showed the corporation
could not distribute the entire amount of year end cash on hand
and remain viable. In fact, there were situations where the
year end bal ance was zero. (T 740) The corporation’ s account ant
testified that during the entire history of operations of Tri
Tech, the corporation never distributed all of the K-1 incone
shown on the sharehol ders individual returns. M. Lykkebak
further testified that during the course of the conpany’s
hi story, retaining the earnings did not result in the
corporation building up any substantial equities, it sinply
al l owed the corporation to “sustain operations” and pay down
debt. (T 743-744) \When asked what woul d happen if the

sharehol ders distributed that cash, M. Lykkebak testified:

Answer : “Bankr upt cy.
Questi on: And by that you nean?
Answer : They woul d be out of business. They

woul dn’t be able to pay their creditors or
t he bank.” (T 739)
Since the corporation is the sole source of the Husband' s
I ncome, requiring distribution of the total corporate earnings
to fulfill the court ordered financial obligations would be
killing the goose that |ays the golden egg. |If the retained

earni ngs were distributed, but the corporation becanme defunct,

28



the end result is financial disaster for both parties, as well
as the mnor child. The Fifth District Court of Appeal
realized this inevitable reality and found:

“The record does not support the trial court’s

determ nation that these amounts (K-1 incone) could

be distributed by the corporation to the sharehol ders

wi t hout jeopardizing corporate operations.” (App. 5)

[ Emphasi s Added]

The Fifth District Court of Appeal determ ned that because
t he noney was not available to the Husband, it should not have
been included in calculating his income for purposes of support
obligations and contributions to the Wfe’'s attorney’s fees.
This ruling nust be uphel d.

If trial courts were nmandated to automatically attribute
Schedul e K-1 inconme to a payor spouse to determ ne support
obligations and attorney fee awards, it would open a floodgate
of post-dissolution litigation by payor spouses simlarly
situated to the Husband herein, who would be unable to neet
their court ordered financial obligations. This would engender
further litigation in contenpt and/or nodification proceedings.

In the present case, the record supports that the
Husband’ s net di sposable income fromthe corporation was
approxi mately $100, 000. 00. The conmbi ned Orders of the trial
court require the Husband to make nonthly paynments of $8,317.70
to, or on behalf of, the Wfe and the mnor child. On a yearly

basis, that totals $99,812.40 | eaving the Husband with | ess
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t han $200.00 a year to support hinmself. And this is wthout
consi deration of the court ordered [unmp sum paynent to the Wfe
of $172,088.50 which would require the Husband to borrow that
noney, thereby incurring additional costs in interest paynments
on that | oan.

Finally, automatically attributing K-1 incone to a payor
spouse creates another quagmre for the parties and the courts
in terms of enforcenment of the court’s orders. A court, in a
di ssol uti on proceedi ng, does not have jurisdiction to require a
corporation to distribute retained earnings to a payor spouse
so he/she could fulfill court ordered obligations. Nor could a
court order a payor spouse in his/her capacity as mpjority

sharehol der to do so. Feldman v. Feldman, 390 So.2d 1231 (Fla.

3"d DCA 1980); Ashourian v. Ashourian, 483 So.2d 486 (Fla. 1st

DCA 1986), Rehearing Denied March 10, 1986

Even if courts did have that authority, such an order
could potentially jeopardi ze the financial viability of the
very entity which is the sole source of the famly’ s incone.
That is the very issue in the present case.

The Wfe argues that the MHugh rule and the Fifth
District Court of Appeal’s ruling in this case have the
potential to create significant inequity because such rulings
woul d allow a person to accunul ate savi ngs and not recognize
t hose savings as inconme for support purposes. The Husband
agrees those concerns should not be overlooked. So do the

appel l ate courts.
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The ruling in Oxley v Oxley, 695 So.2d at 367 (Fla. 4th

DCA 1997) As Anmended on Deni al of Rehearing nakes clear a party
may not reject authorized, regular and continuing distributions
over which the party has clear control and have that incone
excl uded for support purposes in a dissolution proceeding.

Li kewi se, the rulings in MHugh v. MHugh, 702 So.2d at 641, 642

(Fla. 4th DCA 1997) and Lauro v. Lauro, 757 So.2d at 526 (Fla.

4t h DCA 2000) nmke clear a court cannot inpose support
obl i gati ons based upon funds the payor spouse does not have
control over or access to on a regular and continuing basis.
The Fifth District Court of Appeal acknow edged the
conflicting interests of the parties in this case and issued an
opi nion that counter-bal ances those interests in a manner that
avoids inequity to both parties. The Fifth District Court of
Appeal ' s opinion follows precedent set by the other appellate
courts of this state which allow for a case by case
determ nation to establish whether the payor spouse actually
receives the incone attributed to himto assure he is capable
of meeting current and future support obligations.
At the sanme tine, the Fifth District Court of Appeal’s
opi nion provides guidance to assist trial courts in making such
determ nati ons where Sub Chapter S corporations are involved.
Specifically, the Fifth District Court of Appeal’s instructions
on remand require undistributed corporate earnings be excluded
unless it is shown earnings are not being distributed for other

t han corporate purposes. This protects both parties and
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assures the payee spouse is not shortchanged in the manner the
W fe suggests.

VWhet her there is an attenpt to shield incone by retaining
corporate earnings rather than distributing themcan easily be
determ ned by | ooking at the corporate financial records to
ascertain if distributions are feasible. By |ooking at the
corporation’s historical records, trial courts can al so
det erm ne whet her (and what size) distributions the corporation
made in the past to see if any significant change was nade
during the tine the parties began to encounter nmarital
difficulties.

In the present case, during the time these proceedi ngs
wer e pendi ng, the Husband received a distribution of
$40, 000. 00. That was the | argest ever issued by the
corporation and twi ce the usual amount. This does not evidence
an attenpt to shield inconme froma divorcing spouse.

Anot her factor to consider, as required by Florida
Statutes 61.08, is the standard of living during the time the
spouse was a Sub Chapter S shareholder. Such a consideration
is especially true in cases as the one herein, where the
corporation was the sole source of the parties’ incone for nost
of the marriage.

In the present case, the couple had nobdest househol d
furni shings (T282), an average autonmpbile (R1584), a noderately
val ued hone which needed substantial repairs (R1584-1585, T349)

and the famly’ s only vacati ons were when they acconpani ed the
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Husband on business trips. (T 331-332) Furthernore, the couple
had no savi ngs or checking accounts and no cash on hand at the
time of dissolution. (R1583-1586) This is not indicative of an
i ncome history of close to a quarter of a mllion dollars
during the thirteen years the Husband was a sharehol der of Tri
Tech.

Finally, the K-1 inconme should have been excl uded for
pur poses of support and attorney’s fees contributions because
it had already been considered as part of the equitable
di stribution scheme. The corporation’ s accountant testified
that Tri-Tech did not distribute the total anmount of year end
cash on hand, but rather retained those funds in the
corporation for business purposes. As the Fifth District points

out in Anson v. Anson, 772 So.2d at 54-55 (Fla. 5th DCA 2000),

when a corporation retains earnings, rather than distributing
t hem as dividends to sharehol ders, the value of the outstanding
capital stock should appreciate in val ue.

The Husband’s share of Tri-Tech stock was considered a
marital asset, of which the Wfe received a fifty percent
share. The undistributed K-1 incone for the year 2001 was
taken into account in determning Tri Tech's value for
di stribution purposes. Very sinply, the noney can’'t be in two
pl aces at the sane tine.

Either: (1) the corporation appreciated in value due to
the re-investnent of earnings back into it during the course of

the marriage and the Wfe benefits fromthe appreciation
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realized therefromthrough equitable distribution; or (2) the

Husband received that income during the course of the marriage
whi ch the couple used to maintain their |lifestyle and thus it

is appropriate to consider it in determ ning support

obligations. Not both. See Haas v. Haas, 552 So.2d 221, 224

(Fla. 2" DCA 1989), Rehearing Denied, holding that the
husband’ s busi ness can be used for support rather than
equi tabl e distribution, however injustice would result if that
sane asset were considered for both property distribution and

support obligations. See also Diffenderfer v. Diffenderfer, 491

So.2d 265 (Fla. 1986)

On appeal, the Wfe countered that Diffenderfer and its

progeny do not apply because the Wfe was not actually awarded
an interest in Tri Tech. This distinction is a snoke screen.
The entire value of the Husband’ s interest was considered as a
marital asset for distribution purposes. The manner in which
It was distributed, outright or in equalizing paynents, does
not alter that fact.

Based upon the above, the record does not support the
trial court’s finding that the Husband s reasonabl e earning
ability for current and future support purposes is $245, 288. 00.
Nor does it support the Husband had control of or access to the
retai ned earnings of the corporation to neet the court ordered
obligations. Therefore, it was not error for the appellate
court to vacate the trial court’s findings as to the Husband’s

i ncome.
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For the reasons stated above, the Husband respectfully
submts this court nust uphold the decision of the Fifth
District Court of Appeal. Most significantly, where “pass
t hrough” inconme is at issue, this court’s affirmance of the
opi nion issued by the Fifth District Court of Appeal would
provide future trial courts with a clearly enunciated rul e of
| aw and gui delines to assist in evaluating the evidence to
assure determ nation of the parties’ incone can be resolved in
a way that is equitable to both parties and in a consistent
manner throughout the appellate courts. This court’s
affirmance would clarify the standard and elim nate the
confusi on which has created the | engthy appellate process in
this case.

ARGUNVENT 1 |

THE DI STRI CT COURT ERRED BY HOLDI NG THERE | S SUBSTANTI AL
EVI DENCE I N THE RECORD TO SUPPORT THE TRI AL COURT' S FI NDI NG
THAT THE HUSBAND OWNED 57.15428% OF THE STOCK IN TRI TECH
CORPORATI ON

The Wfe nmaintains the sharehol ders’ ownership interests
were 60%to the Husband and 40%to M. Stanton at the tinme of
trial. The Husband does not dispute that he did originally hold
a 60%interest. However, the Husband maintains that at the tinme
of trial his ownership interests had been reduced to 40% The
trial court did not accept the Husband’s claimthat his
i nterest had been reduced to 40% and found the Husband’s

ownership interest to be 57.15428%

The appellate court affirnmed, holding there was
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substantial, conpetent evidence in the record to support that

finding. The Husband respectfully submts the trial court’s

findi ngs are not supported by, and actually conflict with, the

record in this matter. Specifically:

1. The trial court stated there was “uncontradicted
docunment ary evi dence” that Husband owned 57.15428% of

t he corporation. (R1566) However, the record does, in

fact, contain |egally binding agreenents, |egal opinions
from out si de counsel, corporate records and
correspondence bet ween t he sharehol ders which
evi dence the change in Husband’ s ownership interest

to 40% [R1337-1340; 1356-1357; 1416-1422; 1335-1336; 979-
1041)
2. The trial court further states, “The Husband tries to
suggest sone hidden interest in the business which
di l utes his ownership interest to 40% But such an
interest is not docunmented in any way...” ( R1566-1567)
[ Enphasi s Added] The record does, in fact, contain
docunent ary evidence of a third party’ s invol venent
with the corporation fromits i nception. The 1988
| ncor poration Agreenent of Tri-Tech El ectronics, Inc.
evidences that Hyan Atassi had an option to purchase the
300 outstanding shares of the corporation’s stock. (R1337-
1340) The validity of M. Atassi’s interest was
confirmed in |legal opinion |etters to the corporation

dated February 19 and 20, 1997, which are also part of the
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record. (R1416-1422)
3. Finally, the trial court found, “The Husband insists that
a Syrian national, Hyan Atassi, is a 30% shareholder in Tri

Tech, although there are no docunents that evidence

t he exerci se of that option.” (R 1566-1567)
[ Enphasi s Added] At trial, neither the Husband, his partner
nor the corporation’s accountant ever testified

M. Atassi was a 30% shar ehol der. The testinony was that M.
Stanton acquired M. Atassi’s interest. The 1997 Letter of

Agreenment is evidence of M. Atassi’s attenpt to exercise his

option which the corporation could not allow because of
his status as a citizen froma hostile nation. To
conply with governnment regul ations, and to avoid a | egal
claimby M. Astassi for breach of contract, M.
Stanton acquired M. Atassi’s I nterest. Because M.
Stanton and M. Atassi had ot her busi ness deal i ngs
toget her, they agreed to work out conpensation to
M. Atassi for the value of his option out si de of

corporate involvement. (T 612,675)

The trial court ignored that these docunents were ever
made part of the record and based its deternination on the
equi tabl e doctrine of “clean hands”. The trial court
suggests the Husband acted in a manner that was fraudul ent
towards the Wfe, illegal and borderline treasonous agai nst
t he governnent of the United States of America. The
Husband’ s actions do not support such a finding. Nor do his
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actions support the clean hands doctrine applies as regards the
change in his ownership interest.

The cl ean hands doctrine, as stated by the trial court in
the Final Judgnment, is available in marriage actions regarding

fraud and deceit. Ryan v. Ryan, 277 So.2d 266, 272 (Fla. 1973)

(R 1567-1568) There is no evidence the Husband attenpted to
hide illegal foreign interests fromthe governnent. The record
clearly shows just the opposite. The sharehol ders took every
appropriate measure possible to assure the corporati on was not
in violation of governnent regul ations.

Furthernore, the clean hands doctrine requires the conduct
conpl ai ned of nust be directly related to the matter with which
the party seeks relief. Therefore, there nust be a show ng of
intent to defraud the soon to be ex-spouse as regards matters

concerning the proceedings at hand. Ryan v. Ryan, 277 So.2d at

273 (Fla. 1973).

The I ncorporation Agreenment whereby M. Atassi was given
an option to purchase 30% of the corporation was entered into
in 1988, thirteen years prior to the filing of the Petition for
Di ssolution of Marriage in this matter. The circunstances which
pronpted M. Atassi to attenpt to exercise that option took
pl ace in 1996, five years prior to the filing of the Petition
for Dissolution of Marriage. The Agreenent whereby M. Stanton
acquired M. Atassi’s interest was entered into in 1997, four
years prior to the filing of the Petition for Dissolution of

Marriage. The record contains evidence which clearly shows
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there was a |l egally binding change of ownership interests in
1997 which was, due to facts and circunstances totally un-
related to this case, not reflected in the corporate docunents
until 2001.

Therefore, the finding that the Husband intended to
defraud the Wfe in these proceedings by fraudulently diluting
his ownership interest in Tri-Tech is sinmply not supported by
the record. As such, the clean hands doctrine does not apply
and cannot be the basis for the trial court’s ruling that the
Husband owns nore than the 40% i nterest that the sharehol ders
of Tri Tech have legally agreed to be Husband’'s ownership
i nterest.

Finally, the trial court made meani ngful appellate review
i mpossi ble by creating a climte of confusion regardi ng what

evidence it determned reliable as a basis for its findings.

Huber v. Huber, 687 So.2d 42,43 (Fla. 5" DCA 1997) Rehearing
Deni ed

The trial court found the Husband s 2001 tax return the
only reliable evidence of his inconme, disregarding all other
testinony and evidence introduced by the Husband on that issue.
However, when it came to evidence of ownership percentages for
pur poses of equitable distribution, the court ignored that sane
document. Instead, the trial court relied upon prior year’s
records and the 1999 and pre-anmended 2000 K-1's as a basis for
finding the Husband’s share to be 60% To add to the confusion,

the trial court relied upon year end 2001 records as
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controlling to establish the corporation’s fair market val ue,
but not controlling to determ ne the percentage of the
Husband’s interest therein. This makes it inpossible for an
appellate court to review the record to determ ne the
appropriateness of the trial court’s reliance upon the evidence
cont ai ned therein.

ARGUVENT I | |

THE APPELLATE COURT DI D NOT ADD ADDI TI ONAL CRI TERIA TO THE
DEFI NI TI ON OF | NCOVE UNDER SECTI ONS 61. 30 AND 61. 046 FLA. STAT.

The Wfe asserts that the Fifth District Court of Appeal’s
ruling adds additional criteria to the statutory definitions of
i ncome under Chapter 61 Florida Statutes. She specifically
chal l enges the instructions on remand to the trial court which
require the | ower court make findings as to the anount of
i ncome avail able to the Husband for the purposes of spousal and
child support w thout considering any undi stributed Sub Chapter
S incone to sharehol ders. (App. 5-6) The Wfe asserts:

“The construction that the Fifth District placed on

the termincone in this case added additi onal

requi rements contai ned nowhere in the statutes, ‘that

t he funds be shown to be available to the Payor.’ No

authority is cited for this proposition.” (Wfe’s

Initial Brief at 34)

It is difficult to inmagine why authority should be needed
for a common sense requirenent. |f the funds are not avail able
to the payor spouse, how can that person fulfill his financial
obligations to the payee spouse? Surely, the legislature did
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not intend courts to issue support orders to a spouse who did
not have the financial resources available to fulfill such
obl i gati ons.

However, there is authority for the availability
requi rement at Florida Statutes 61.08(2)(g) which requires that
atrial court, in determning a proper award of alinony or
mai nt enance, shall consider all relevant econom c factors
i ncludi ng, but not limted to, “All sources of inconme avail able
to either party.” [Enphasis Added]

Furthernmore, the appellate court’s instructions did not
change or alter the statutory | anguage of Section 61.0467 which

defines inconme as “any form of payment to an individual

regardl ess of source...”. Paynment assunes one actually
recei ved conpensation and will have access to that conpensation
to fulfill both current and future obligations.

Finally, the instructions did not change or alter the
| anguage of Section 61.302 as it applies to business incone.
That section defines business incone as:

“Busi ness incone from sources such as self-

enpl oynent, partnerships, close corporations and

I ndependent contracts. ‘Business Income’ neans gross

recei pts mnus ordinary and necessary expenses

required to produce inconme.” [Enphasis Added]

In the present case, Tri Tech’s accountant testified the
i ncome in question, the 2001 year end retained earnings, was

required to stay within the corporation in order to pay their
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creditors and stay in business. (T 739) Although the Wfe
clainms the Husband testified there was $250, 000. 00 of cash
avai l able for distribution, that statenent does not appear
anywhere in the record. (App. 5)

The Wfe further asserts that because Tri Tech's year end
bal ance sheet showed $372,908. 00 of corporate cash on hand, the
corporation had sufficient funds to nake | arger distributions.
Evi dence and testinmony were introduced at trial which shows
| egiti mate busi ness reasons for the corporati on not
distributing the entire anount of year end cash on hand.

I n Decenber of 2001, Tri Tech was prepaid for material for
a governnent contract to outfit the F18 EF Aircraft. (T 873,
878) That paynent increased the cash on hand in the corporate
account by $243,000.00. (T 873) This cash was required to stay
in the corporate accounts for future expenses involved with the
contract.

For the Wfe to assert that just because there is cash on
hand at year end, it automatically becones “business income” to
whi ch a sharehol der has access for personal use oversinplifies
every busi ness nmodel and manner of thinking. Even if the
Husband had control to distribute all of the cash in the
retai ned earnings account to the shareholders, it would have
been a serious breach of his fiduciary duty to the corporation
to do so. If the corporation was unable to neet its contractual
obligations because it distributed the cash set aside for that

pur pose, a whole other set of legal conplications would be
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initiated. The appellate court recognized this and hel d:

“The record does not support the trial court’s

determ nation that these ampunts could be distributed

by the corporation to the sharehol ders w t hout

j eopardi zi ng corporate operations”. (App. 5)

This ruling does not conflict with the statutory
definition of incone at either Sections 61.30, 61.08 or 61.046
Fla. Statutes and specifically follows the definition of
busi ness incone as set forth at Section 61.302.

ARGUMENT |V

THE APPELLATE COURT DID NOT ERR IN I TS OPI NI ON BY SUPERCEDI NG
I TS VIEW OF THE FACTS FOR THE TRI AL COURT' S FI NDI NGS

The Wfe argues the appellate court erred in ignoring the
trial court’s findings, evaluation of the evidence and
determ nation of credibility as to the issue of the Husband s

i ncome. The Wfe cited Deakyne v. Deakyne, 460 So.2d 582 (Fla.

5th DCA 1984) and Kuvin v. Kuvin, 442 So.2d 203 (Fla. 1983) for

the proposition that it is not the function of the appellate
court to substitute its judgnment for that of the trial court
t hrough re-evaluation of the evidence. Wile that is true, the
appel l ate courts have al so hel d:
“And whil e appellate courts are reluctant to disturb
the findings and judgnents of a trial court,
particularly in respect to financial awards, it
nevert hel ess becones our duty to do so when an award

Is clearly not supported by substantial, conpetent
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evi dence.” (Enphasis Added) DeHart v. DeHart, 360

So. 2d 1285, 1286 (Fla. 2nd DCA 1978) Reheari ng Deni ed.
See also, Msdraji v. Msdraji, 702 So.2d 1292, 1294

(Fla. 379 DCA 1997), Rehearing Denied

In this case, the Wfe claims it was error for the
appellate court to overrule and rely on the testinmony of the
Husband’ s partner, A.J. Stanton, in reaching its concl usion
even though the trial court rejected that same testinony. The
Fifth District Court of Appeal did not rely solely upon M.
Stanton’s testinony to vacate the trial court’s findings as to
t he Husband’ s income. The appellate court considered the record
inits entirety.

Even with the credibility issues, there was no evidence to
support the ultimate finding that the Husband had over
$245, 000. 00 avail abl e for support and attorney fee
contri butions. The Husband and his wi tnesses testified his net
di sposabl e i ncome fromthe corporation was closer to
$100, 000. 00 and the Wfe’'s testinony corroborated that.

In DeSanto v. DeSanto, 621 So.2d 560, 561 (Fla. 2nd DCA

1993) the court held, even viewing the evidence in the |ight
nost favorable to the wife, the trial court’s determ nation of
his ability to pay the amounts ordered was not supported by
substantial, conpetent evidence. In that case there was also a
credibility issue as regards the husband’s testinony. However,
the wife in that case, as in the present case, corroborated at

| east a portion of the husband s testinony concerning his
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I nconme.

At trial, the only testinmony by M. Stanton regarding the
Husband’ s i ncome was that he understood it to be approximtely
$100, 000. 00. (T 620) The Wfe testified she didn't know exactly
what the Husband's salary was, but he had always told her it
was in the 100's and he had al ways bragged about it. (T 375)

At trial, M. Stanton also testified to corporate
operations, ownership interests, distributions and how it is
determined they will or will not be issued in any given year.
That is the testinmony the Fifth District Court of Appeal relied
on in its opinion:

“Tri Tech’s other shareholder is an attorney and the

tenor of his testinmony at trial does not indicate

that John is free to treat the corporate cash as his

pi ggy bank, nor to accunul ate cash rather than

distribute it...” (App. 4)

In addition to M. Stanton’s testinony, corporate records
and it’s earning history, as well as testinony fromthe
corporation’s CPA, indicated the corporation sinply could not
distribute all of the retained earnings and never had in the
past. There was nore than enough evidence to conclude, as the
Fifth District Court of Appeal did, that the record does not
support the trial court’s determ nation that the K-1 incone
could be distributed by the corporation to the sharehol ders
wi t hout jeopardizing corporate operations. (App. 5)

In this case, the trial court’s interpretation of the
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testi nony and evi dence regardi ng what anounts are properly

i ncluded in the Husband’s income shows the confusion generally
surrounding this issue. Instead of making findings based on

t he gui delines discussed herein, the trial court based support
obl i gati ons exclusively on the gross incone shown on the
Husband’ s 2001 i ncone tax return.

There is nothing in this record, other than one entry on
line 22 of the 2001 tax return, to support a finding that the
Husband ever earned anywhere near in the neighborhood of
$245, 000. 00. That finding is not supported by conpetent,
substantial evidence but is, in fact, in direct contradiction
to all the evidence and testinony, including that of the Wfe.

The appellate court did not come to its concl usion by
substituting its judgnment as to credibility of just one
wi tness, but rather froma review of the record as a whole
whi ch does not support the ultimate finding that the Husband's
i ncome was in excess of $245, 000. 00.

ARGUNVENT V

THE TRI AL COURT’ S COMBI NED ORDERS REQUI RI NG THE HUSBAND TO
CONTRI BUTE TO THE W FE' S ATTORNEY' S FEES AND COSTS | S AN ABUSE
OF DI SCRETI ON AND THE APPELLATE COURT PROPERLY VACATED THOSE
AWARDS

Attorney fee awards in dissolution cases do not stand
al one or in a vacuum but are part of the overall distribution

scheme fashioned by the trial court. Canakaris v. Canakaris,

382 So.2d 1197 (Fla. 1980).
The Fifth District Court of Appeal determned the trial
court’s finding as regards the Husband' s incone in this case
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was not supported by conpetent substantial evidence. Findings
regarding i nconme are the basis for the entire equitable

di stribution scheme. Once those are vacated, all other orders
whi ch were based upon that finding nust al so be vacated. Since
all remedies are interrelated, it would be inappropriate to
reverse one without giving the trial court the opportunity to
reconsi der others. Jones v. Jones, 419 So.2d 760, 762 (Fla. 5"
DCA 1982).

In Schiller v. Schiller, 625 So.2d 856, 862 (Fla. 5'" DCA

1993), the court reversed the equitable distribution award and
hel d:

“Since the judgment nust be considered as an integral

whol e rather than separate pieces, the trial court’s

new schenme of equitable distribution may require a

change in alinony.”

Li kewi se, having vacated the findings as to the husband’s
i ncome, whether an attorney fee award to the wife is proper
wi ||l depend on the new findings and the new distribution
scheme. It has |long been held that when the parties | eave the
marriage in substantially equal financial circunmstances, it is
an abuse of discretion to award one party attorney’s fees
agai nst the other. Therefore, the Fifth District Court of
Appeal in Schiller instructed the trial court, on renmand, that
in revisiting the attorney’s fee award if the parties are left,
after reconsideration of the dissolution awards, in

substantially equal financial circunstances, no attorney’s fees
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shoul d be awarded. _Schiller v. Schiller, 625 So.2d at 862 (Fl a.
5th DCA 1993).

Based upon the above, it was not error, but was required,
that the appellate court vacate the two awards of attorney’s
fees and remand with instructions to make additional findings
to determ ne the amount of incone actually available to the
Husband for the purpose of support and attorney fees
contributions. |If, after reconsideration, the parties are |eft
in substantially equal circunstances, the trial court should be
instructed to i ssue an order requiring each party be

responsi ble for his/her own costs and fees.

CONCLUSI ON

The Respondent respectfully requests this Court:

1. Affirmthat portion of the opinion issued by the Fifth
District Court of Appeal which vacates the portion of the
Fi nal Judgnent of Dissolution of Marriage that makes
findings as to the Husband’s income, the portion of the
Fi nal Judgnent of Dissolution of Marriage ordering support
and equitable distribution and the two awards of
attorney’s fees to the Wfe.

2. Affirmthe instructions on remand to the trial court and
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i ssue further instructions requiring the trial court issue
an order requiring each party be responsible for his/her
own costs and fees if, after reconsideration, the parties
are left in substantially equal financial circunstances.

3. Vacate that portion of the Final Judgnment of Dissolution
of Marriage which finds the Husband’ s share of the
corporation to be 57.15428% based on the uncl ean hands
doctrine and the portion of the Fifth District Court of

Appeal opinion which affirnmed that finding.
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