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| NTRODUCTI1 ON

Petitioner, SHERRY PALI CTE ZOLD, was Appellee in the
District Court of Appeal, Fifth District, and was Petitioner
at the trial level with respect to a "Petition For Dissolution
Of Marriage." Respondent is JOHN F. ZOLD, and was Appellant in
the District Court of Appeal. Petitioner shall be referred to
herein as "Petitioner"” or "Wfe." Respondent shall be referred
to as "Respondent” or "Husband." References to Appendi x shal

be indicated by the abbreviation "App." References to the
appellate record shall be indicated by the abbreviation "R "
References to the transcript fromthe attorneys fees portion
of the trial shall be indicated by the abbreviation "TAF.” All

enphasis herein is added by Petitioner unless otherw se noted.

STATEMENT OF CASE

On January 26, 2001, Petitioner filed a Petition for
Di ssolution of Marriage. (R1-7). Respondent filed his Answer
and Counterclaimto Petition for Dissolution of Marriage on
February 13, 2001. (R30-9). Petitioner filed an Answer to
Counter-Petition for Dissolution of Marriage on May 29,
2001. (R134-36). The Dissolution of Marriage trial was heard
over three days, September 13 and 14, 2002, and Novenber 1,
2002. On Decenber 2, 2002, the trial court entered the Final

Judgnent of Dissolution of Marriage. (R1564-98). Respondent



filed a Motion For New Trial, Rehearing or Amendnent of
Judgnment on Decenmber 9, 2002 (R883-935). The court denied this
notion on Decenmber 17, 2002 (R953). On January 10, 2003,
Respondent filed a Notice of Appeal (R1599-636). On June 6,
2003, the trial court entered its Final Judgnments on Attorneys
Fees on Dissolution of Marriage and on Interlocutory Appeal
After Remand from Appellate Court. (R2086-98). On June 23,
2003, Respondent filed a Notice of Appeal. (R2099-113).
Respondent appeal ed the Final Judgnment of Dissolution of

Marri age, Final Judgnent on Attorneys Fees on Dissolution of
Marriage, and Final Judgment on Attorneys Fees on

I nterl ocutory Appeal After Remand from Appellate Court. The
Fifth District affirmed two issues, stating that the that
Husband’ s 57.125% ownership of Tri Tech was supported by
substanti al conpetent evidence and vacated portions of the

Fi nal Judgnment that included findings of Husband's income and
remanded with instructions to, anong other things: Mke
findings as to the ampunt of inconme available to Husband for
t he purposes of support for Wfe, his child and hinsel f

wi t hout considering any undi stri buted Subchapter S Incone to
sharehol ders unless it can be denobnstrated that Tri Tech has
del ayed distributions of cash for purposes other than

corporate requirenments. (App. 5-6). Petitioner submtted a



brief on discretionary jurisdiction and this Court accepted
jurisdiction.

STATEMENT OF FACTS

In the Final Judgnent of Dissolution of Marriage, the
trial court made the followi ng findings relevant to this
Petition:

1. One child was born of the marriage, John-Douglas Zol d,
born March 16, 1987. (R1564).

2. Shared parental responsibility was in the parties’ and
child s best interests. (R1564).

3. The followi ng factors influenced the trial court for
the equitable distribution set forth in the Final Judgnment:

a. The following marital contributions of each
spouse, including contributions to the child s care and
education and Wfe' s services as a honmenmaker.

1) The parties jointly decided that Wfe would be a
stay at home nother. Wfe has been a full time housew fe and
not her throughout the marriage. She cl eaned, cooked, ran
errands, did the laundry, household chores, and provided the
child s care. She provided the child s religious upbringing.

2) Wfe perfornmed her duties well and served Husband
in the devel opnment and progress of his career.

3) Wfe home schooled the child for two years and



attended to his needs on a daily basis since birth.

4) Husband provided well financially for the famly.
( R1565) .

4. The parties’ follow ng econom c circunstances:

a. Husband is President, Chairman of the Board of
Directors, and General Manager of Tri Tech Electronics, Inc.,
a business of which he owns over 57 percent.

b. Husband has inconme exceedi ng $245, 000 per year as
reflected on his 2001 tax return.

c. Wfe has been unenpl oyed outside the home for
over 20 years and has no desire to re-enter the job nmarket in
her 50's.

d. Wfe cannot provide income for herself to
mai ntain the marital lifestyle. (R1565-6).

5. It is desirable to retain the fam |y business, Tri
Tech, in Husband s control. (R1566).
6. Wfe has no understandi ng, background, or experience

in the Tri Tech, and as a result of conduct exhibited in this
case, no possibility of a continuing trusting partnership
exi sts. The parties denonstrated a | ack of harnony in their

personal relations; it is difficult to envision that they
woul d have harnmony in a business relationship. (R1566).

7. The uncontradi cted docunentary evidence reveal s that



Husband is 57.15428% owner of this corporation (400 of the 700
i ssued shares). This includes:

a. Al audited financial statenents of the conpany
t hrough 2001.

b. The confirnmed representation letters to the
audi tor signed by Husband verifying the audit facts as true
for 2000 and 2001.

c. The Kl's for the corporation prior to the filing
of this action and up through the initial Kl1's prepared by the
conpany’s CPA and Auditor for 2000 (in March, 2001). (R1566-7)

8. Husband tries to suggest sone hidden interest in this
busi ness which dilutes his ownership interest to 40 percent.
But such interest is not docunmented in any way, would be
illegal, if true, and is inconsistent with the corporation’s
failure to file a Certificate Pertaining to Foreign Interests
(DD Form 4415). Corporations that are engaged to perform
def ense contracts are required to reflect issued and blind
hol dings of third party foreign nationals, particularly those
who are citizens of hostile nations. Husband insists that a
Syrian national, Hyan Atassi, is a 30% shareholder in Tri
Tech, although there are no docunents that evidence the

exerci se of that option. The audited financial statenents of



the corporation, verified by Husband as President, reflect no
shar ehol der interest by Hyan Atassi. (R1567).

9. The trial court finds Husband s assertions are w thout
merit because the evidence fails to establish the 30%
ownership of M. Atassi. Further, Husband is comng into the
trial court with unclean hands, as he argues that a citizen of
a hostile nation is an owner of a corporation that deals in
U.S. governnent defense contracts. The establishnment of M.
Atassi’s interest would reduce Husband’ s ownership interest
for purposes of equitable distribution, but would al so
j eopardi ze the corporation’s contract with the Departnment of
Defense or its contractors, if the legally required
di scl osures were nmade. (R1568).

10. Briggs Stahl, CPA, provided uncontested expert
testimony on the value of Tri Tech. In his opinion, Husband’ s
ownership interest has a fair market val ue of $890, 000. 00. He

performed three different analysis with the follow ng results:

a. Asset Approach - Fair Mrket value of $1,555,213
for business as a whol e.

b. Incone Approach - Fair Market val ue of
$1, 849, 696. 00 for business as a whol e.

c. Market Approach - He could not determ ne any



actual sal es because public data was not avail abl e, however,
there were two offers to the business in 1999 for $3.7 nillion
dol l ars and $3, 950, 000. 00 whi ch were not accepted. After taxes
t hese offers would support the above two val ues or higher.
(R1569) .

11. He provided this valuation based upon the nost
conservative nethod, the asset val ue approach. (R1569).

12. Husband, on his financial affidavits filed throughout
this case, valued his interest in the business at $800, 000. 00
(based on his clained reduced share ownership). Converted to
t he found ownership, this value would exceed $1, 000, 000. 00.
(R1569- 70).

13. Husband provi ded repeated financial statements to
banks valuing his interest in the business at over $1.4
mllion. (R1570).

14. The valuation through the incone method woul d have
been higher had it not been for questionabl e bookkeeping
met hods used on the tax returns reflecting capital
expenditures for a parking lot inmprovenment, air conditioning,
and roof repairs which would have increased the corporate
i ncome by $145, 000. 00. (R1570).

15. The corporation’s available inconme on its bal ance

sheet increased from $92,853.00 at year end 1999 to



$196, 881. 00 at year end 2000 to $372,908.00 at year end 2001.
(R1570).

16. The trial court finds that Husband’ s interest in the
shares of Tri Tech to be $890, 000. 00. (R1570).

17. M. Stahl also docunented Husband's income. In 2001
Husband’'s i ncome was reflected at $245, 000. 00. However, if the
guesti onabl e bookkeeping entries were not used then his income
woul d have been $67, 000. 00 hi gher or $312,000.00 as reflected
on his return and if his proper ownership interest was used of
57.15428% then his incone woul d have been $395, 000. 00.

(R1570).

18. The trial court did not find Husband’ s sworn
financial affidavits or testinony regarding his inconme to be
credi ble. As recent as August 26, 2002, Husband stated his net
income for the year 2001, and his present incone to be
$88, 401. 00. After giving testinony regarding the $117, 000. 00
annual salary of a subordinate, Husband was questioned by the
trial court. When asked why a subordi nate woul d make nore
money than hinsel f, Husband indicated that he earned
$160, 000. 00 annually. The trial court does not find Husband s
testimony regarding his inconme to be credible. (R1570-1).

The followi ng additional evidence material to this appeal



appears in the record:

Respondent is the person who handles Tri Tech’s financi al
operations. (T502). Respondent is responsible for all of the
enpl oyees of Tri Tech. (T508). Respondent, in his capacity as
President, signed the letters related to the audits.

Respondent testified that his gross incone was $245, 388,
as reflected in his 2001 tax return. (T495). Respondent’s
ownership share of Tri Tech as reflected on his 1999 K-1 was
57.142857 percent. (T497). Respondent testified that for the
tax year 2000, his ownership interest in Tri Tech was
57.142857 percent. (T497-8).

In addition to his sal ary, Respondent receives a conpany
vehi cl e, the conpany pays the expenses for the vehicle, life
i nsurance, bonuses, and all pass-through taxes. (T503-9).

Respondent testified that he is the person who controls
whet her distributions take place. (T512-3). Respondent
receives the | arger Subchapter S distribution than his
partners in the corporation. (T524). Respondent testified that
there were 700 voting shares and he controlled 400 voting
shares. (T535).

Respondent testified that M. Atassi, at one tinme, owned
the property where Tri Tech was | ocated, but he did not have a

right to own any interest in the conpany. (T827). Respondent

10



is the keeper of the records of Tri Tech in the ordinary
course of business. (T833). If Tri Tech was sold, M. Atassi
woul d not have an interest in the corporation as the
corporation is currently organized. (T840). Respondent is the
only person who can issue stock in Tri Tech, and the
corporation can issue 300 nore shares. (T847).

August J. Stanton, Respondent’s business partner,
testified that Tri Tech was purchased in 1988. (T567-8). M.
St anton was the attorney involved in the transaction. (T568).
M. Stanton becane involved with Tri Tech when Respondent’s
ot her partner could not raise the noney for the purchase.
(T569). When the corporation was purchased by Respondent and
M. Stanton, Respondent received 400 shares and M. Stanton
recei ved 300 shares. (T575-6). There have been no ot her shares
of stock issued by the corporation. (T583-5). M. Stanton
testified that both he and Respondent receive quarterly
di stributions fromthe business in the anount of $5, 000.00.
(T619-20). M. Stanton testified that Respondent ran the day-
t o-day operations of Tri Tech. (T643). M. Stanton clainms that
he owns 60 percent of Tri Tech. (T676).

Tri Tech depends on the mlitary for business, and
specializes in harnessing and wiring. (T665). Tri Tech obtains

wor k through direct contracts as well as bidding for projects.

11



(T665-6).

John Lykkebak, Tri Tech’ s CPA, testified that he has
been the accountant since 1988 when Respondent purchased the
corporation. (T695-8). M. Lykkebak prepares annual financi al
statenments that are audited. (T700). According to M.
Lykkebak’ s testinony, Respondent owned 400 shares and M.

St ant on owned 300 shares of Tri Tech stock. (T701, 816). M.

Lykkebak amended the K-1s for the years 2000 and 2001, to
reflect that Respondent only had a 40% interest in the
corporation. (T710-1). M. Lykkebak testified that
Respondent’s salary, as reflected in his 2001 tax return was
$81,459. (T734). According to M. Lykkebak, Respondent’s total
income was $147,265. (T735). The corporation nmakes
distributions of its earnings to the stockholders. (T740). In
t he year 2001, Respondent received a paynent equal to his tax
l[iability fromhis 2000 tax return as a distribution. (T742).
Respondent al so received quarterly distributions. (T742). In
t he year 2000, Respondent took an additional distribution of
$15,909 froman I RA. (T744-5). The total anmount of
Respondent’s distributions in the year 2001 was $63, 416.
(T745-6).

According to M. Lykkebak’s testinony, in the 2001 audit,

the corporation issued 700 shares. (T764-5). In the 2000

12



audit, the corporation issued 700 shares. (T765-6). In the
audit performed on the corporation in 1999, the corporation

i ssued 700 shares. (T766-7). No corrections were nmade to these
audits which were signed by Respondent (T765-7).

M. Lykkebak testified that the gross income on
Respondent’s 2001 tax return, prepared by M. Lykkebak, was
$245,388. (T772). The inconme |listed on the 2001 tax return
refl ected an ownership interest of 40% for Respondent. (T772-
6). In the years 1999 through 2001, M. Lykkebak |i sted
Respondent’s ownership interest in Tri Tech as 57.142857
percent. (T774). |If Respondent’s ownership was refl ected at
57.142857 percent, then Respondent’s incone fromthe
corporation would have increased from $156, 865 to $224, 093.
(T776-7).

ADDI TI ONAL FACTS FROM ATTORNEYS FEES HEARI NG

At the hearing on Attorney’s Fees, Norman Levin, attorney
for Petitioner, testified regarding the fees and costs that
were incurred to represent Petitioner. Petitioner was seeking
$78,500 in fees (TAF 14-5)and sought costs in the anount of
$29,787.54 in his representation of Petitioner. (TAF 16). The
maj ority of the costs incurred were for the work of
Petitioner’s expert, Briggs Stahl and Stahl Consulting G oup,

which total ed $21, 569.94 (TAF 17-8).
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The case involved significant issues related to business
val uation, custody, child support, and contested issues on
primary residence and parenting provisions. (TAF 18, 31).
During the pendency of this case, there were three tenporary
relief hearings and a three day trial. (TAF 18-9).

Addi tionally, numerous depositions were taken and used at
trial, including Respondent and John Lykkebak. (TAF 19-20).
The fees incurred by Petitioner were due to Respondent
requiring Petitioner to prove up every matter in this case.
(TAF 32). The total ampunt of fees billed by Petitioner was
$117,477.64, and Petitioner paid to her attorney $14, 635. 20,
| eavi ng a bal ance due of $102,842.44. (TAF 31-2).

Respondent was ordered to pay Petitioner a |unp sunp of
$172,088.50 as a part of the Final Judgnent of Dissolution of
Marri age, which had not been paid by Respondent. (TAF 40, 41).
Addi tionally, Respondent was ordered to make nonthly paynments
to Petitioner in the sum of $1,797.66 per nonth which had not
been paid. (TAF 40, 41-2). Ocher than the alinony and child
support paynents, Petitioner had no funds for the paynment of
attorney’s fees to her attorney. (TAF 44).

A.J. Stanton testified that Respondent receives a salary
of $120, 000 per year plus distributions from Tri Tech. (TAF

51-2). Respondent continues to receive indirect conmpensation

14



in the formof a vehicle and |ife insurance. (TAF 54-5). In

t he year 2002, Tri Tech had a profit of nmore than $200, 000,
and Respondent received 40% of that profit in K-1 income. (TAF
61-2).

Respondent testified that he received K-1 income for the
year 2002 of $97,000, and that his gross incone for the year
2002 was approxi mately $248,000. (TAF 92). Additionally,
Respondent wi t hdrew $56, 000 from an | RA. (TAF 94).

The trial court made the follow ng findings at the
Attorney’s Fees Heari ng:

1. This was a conplex case because of the illusory val ue
of Respondent’s income and his percentage ownership of the
corporation. (TAF 111)

2. The illusory value of Respondent’s income and his

percent age ownership of the corporation nade "all of these
attorney’s fees and hours of trial necessary." (TAF 111).

3. Respondent had not conplied with any portion of the
equi table distribution that the Court ordered under the
illusory reason that he cannot obtain any noney and cannot
finance his shares. (TAF 111).

4. Respondent has nmade no real effort to obtain noney or

finance his shares to conply with the equitable distribution

award. (TAF 111).
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5. There has been no attenpt to request that Petitioner
subordi nate her interest in the shares of the corporation.
(TAF 111)

6. At trial, when inquiry was made about a subordi nate
earning $117,000 annually when Respondent earned between
$80, 000 and $88, 000, his testinmny was not credible. (TAF 112-
3).

7. The trial court did not find Respondent’s testinony
regarding his incone to be credible. (TAF 113)

8. The trial court did not find M. Stanton’s testinony
regardi ng Respondent’s incone to be credible. (TAF 113).

9. The fees requested by M. Levin were reasonable, and
Respondent was responsi ble for $65,000 of those fees. (TAF
113).

10. Respondent is responsible for $25,000 of the costs
incurred by Petitioner. (TAF 113).

11. Respondent has the ability to pay these amounts. (TAF
113)

12. Petitioner has the need because she has not received
t he paynments pursuant the Final Judgnment. (TAF 113).

13. Respondent shall nmke the paynents through a paynent
pl an of $1,000 per nonth with interest at the legal rate set
by the Conptroller and Legislature. (TAF 113-4).

16



There was also a hearing on Interim Appell ate Fees from
Case Nunber 5D02-242 on a Tenporary Relief Order. (TAF
120, 122). The interim appeal was affirned by the Fifth
District Court of Appeal in a Per Curiam opinion, upholding
the ruling of the trial court (TAF 127-8) and granted
attorneys fees and remanded to the trial court to determ ne
t he ampunt. The trial court awarded $4,000 to Petitioner as a
reasonabl e award of attorney’' s fees for the Interim Appeal.
(TAF 143-4).

Respondent appealed to the Fifth District Court of
Appeal s and the Fifth District affirmed the trial court on its
determ nation that Respondent was owner of 57.142857% of Tri
Tech and the trial court’s valuation of this asset. The
District Court overruled, deviated from or ignored the tri al
court’s findings on credibility. Fromthe Appellate Court’s
opi nion, the facts upon which Wfe believes the Fifth District
announced its rule of law in this case which conflicts with
rul es previously announced by other courts can be viewed in
its opinion rendered herein. The following material facts are
stated in the opinion:

Husband, who was sixty-five, and Wfe, who was fifty, at
the time of trial, have one fifteen year old child. (App. 1).

W fe was enpl oyed as a secretary maki ng $20, 000 per year prior

17



to the marriage. (App. 2).

Husband di sputed the trial court's finding that his
portion of the capital stock is worth $890,000. He cl ai ned
that this value was incorrectly determ ned by applying a
percentage rate of 57.15428, found by the trial court to be
hi s percentage of ownership of the Tri Tech stock. Husband
claimed he only owned 40% percent. There is substanti al
conpetent evidence in the record to support the trial court's
finding that Husband owned 57.15428% of the Tri Tech stock.
(App. 2)

On November 27, 2002, the trial court ordered Husband to
pay Wfe: $172,088.50 within sixty days; $1,797.66 nonthly
until $200, 000, plus interest at 7% was paid; $5, 000.00
nont hly as permanent alinony; $520.94 nonthly as child
support; Prem uns on a $500,000 life insurance policy, the
amount of which is unknown; Health and dental insurance; One-
half of the child's clothing, schooling, entertainnent, and
ot her expenses and uni nsured nedi cal expenses. (App. 2). The
total for the above sumis nore than $189, 406. 20.

The only marital asset distributed to Husband, and the
only source of incone to satisfy the obligations inposed on
himby the trial court, was his interest in Tri Tech, the

capital stock of which is owned by Husband and one ot her
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st ockhol der. (App. 2).

The source of all Husband's inconme is fromTri Tech.

(App. 3). Tri Tech and its two sharehol ders have el ected to be
taxed under Subchapter S of the Internal Revenue Code, which
nmeans that all corporate incone is "passed through” to the
sharehol ders in accordance with their percentage ownership of
t he corporation stock. (App. 3). "Pass through" incone woul d
be reported on the sharehol ders' individual federal incone tax
returns. (App. 3). Although all of the corporate income nust
be reported and taxed, the individuals do not necessarily
receive distributions of cash equal in anobunt to the inconme
subject to taxation. (App. 3). Only that anmount of cash is

di stributed in excess of what nust be retained for corporate
pur poses. (App. 3).

Tri Tech's other shareholder is an attorney and the tenor
of his testinmony at trial does not indicate that Husband is
free to treat the corporate cash as his piggy bank, nor to
accunul ate cash rather than distribute it, especially when the
federal income tax on it had been previously paid. (App. 4).

SUMMARY OF ARGUMENT
ARGUMENT |
THE DI STRI CT COURT OF APPEAL ERRED | N REVERSI NG THE TRI AL
COURT’ S DECI SI ON | NCLUDI NG UNDI STRI BUTED BUSI NESS | NCOME OF
HUSBAND S S CORPORATI ON, VWHI CH HE OANED OVER 57% AND WHI CH HE

CONTROLLED DI STRI BUTI ONS, | N THE HUSBAND S | NCOVE FOR CHI LD
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SUPPORT, ALI MONY AND ATTORNEYS FEES | SSUES IN THI S CASE UNDER
CHAPTER 61, F.S.

The Appellate Court erred in reversing part of the trial
court’s Final Judgnent that included Husband undistri buted
busi ness income from his Subchapter S corporation of which
Husband owned over 57 percent. The evidence presented at
trial was that only Husband deci des when distributions were
made. The trial court did not find Husband's testinony
regarding his income or percentage share of the business
credi bl e.

ARGUMENT | |
THE TRI AL COURT DI D NOT ERR WHEN | T ATTRI BUTED K-1 | NCOVE TO
RESPONDENT FOR PURPOSES OF COMPUTI NG SUPPORT OBLI GATI ONS WHI CH
DETERM NATI ON WAS SUPPORTED I N THE RECORD W TH SUBSTANTI AL
COMPETENT EVI DENCE

The trial court did not err by attributing K-1 income to
Respondent for purposes of conputing child support because the
facts at trial supported the trial court’s concl usions.
Respondent is the President, CEO, and Chairman of the Board,
and he is the person who runs Tri Tech. (T501). Respondent
handl es the financial operations of Tri Tech, is responsible
for all of the enployees, he signed letters related to the
audits, and testified that his gross incone, as reflected in

his 2001 tax return, was $245,388. (T495). In addition

Respondent receives a conmpany vehicle, life insurance,

20



bonuses, and all pass-through taxes.
ARGUMENT 111

THE APPELLATE COURT ERRED IN I'TS OPI Nl ON BY ADDI NG ADDI Tl ONAL
CRI TERIA TO THE DEFI NI TI ON OF | NCOVE UNDER SECTI ONS 61. 30,
FLA. STAT. AND 61. 046, FLA. STAT. AND PLACI NG THE BURDEN OF
PROOF ON PETI TI ONER

The Fifth District erred by adding additional criteria to
the definition of inconme under sections 61.30, Fla. Stat. and
61. 046, Fla. Stat. The Court remanded with instructions for
the trial court make findings as to the anpunt of inconme
avail abl e to Husband for support purposes w thout considering
any undi stri buted Subchapter S incone to sharehol ders unl ess
it can be denonstrated that Tri Tech del ayed distributions of
cash for purposes other than corporate requirenents. The Court
by- passed the definition issue of income w thout providing any
statenment of authority for its position nor addressing the
question of which party has the burden of proving inconme
availability.

ARGUMENT |V

THE APPELLATE COURT ERRED IN I'TS OPI Nl ON BY SUPERCEDI NG | TS
VI EW OF THE FACTS FOR THE TRI AL COURT' S WHEN THERE WAS

SUBSTANTI AL COVPETENT EVI DENCE | N THE RECORD TO SUPPORT THE
TRI AL COURT'S FI NDI NGS AS TO HUSBAND'S | NCOVE.

The Appellate Court erred by superceding its view of the

facts in place of the trial court’s findings by relying on the

testimony of Tri Tech’s other sharehol der when there was
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substanti al conpetent evidence to support the trial court’s
findings. The Court ignored the trial court’s determ nation

of credibility of this w tness.

ARGUMENT V
THE TRI AL COURT'S COMVBI NED ORDERS REQUI RI NG HUSBAND TO
CONTRI BUTE TO W FE'S ATTORNEY'S FEES AND COSTS IS NOT AN ABUSE

OF DI SCRETI ON AND IS BASED ON FI NDI NGS WHI CH ARE SUPPORTED BY
COVPETENT SUBSTANTI AL EVI DENCE

The trial court properly awarded attorney’s fees and costs
to Petitioner because the trial court |ooked at the parties’
relative positions and disparity in inconmes when considering
Petitioner’s only source of income is Respondent’s support
paynments. The trial court made specific findings that
Respondent had the present ability to pay attorney’s fees and

costs, which was supported by substantial conpetent evidence.

ARGUNMENT |

THE DI STRI CT COURT OF APPEAL ERRED | N REVERSI NG THE TRI AL
COURT” S DECI SI ON | NCLUDI NG UNDI STRI BUTED BUSI NESS | NCOVE OF
HUSBAND' S S CORPORATI ON, WHI CH HE OWNED OVER 57% AND WHI CH HE
CONTROLLED DI STRI BUTI ONS, I N THE HUSBAND S | NCOVE FOR CHI LD
SUPPORT, ALI MONY AND ATTORNEYS FEES I SSUES I N THI S CASE UNDER
CHAPTER 61, F.S.

The question presented to the trial court and Appellate
Court asked what is Husband’s inconme for the purpose of child
support, alinmony, and attorneys fees awards. To reach this

decision, the trial court first had to resolve the issue of
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Husband’ s ownership interest in Tri Tech Electronics, Inc., a
cl ose corporation. The trial court determ ned that Husband
owned 57.15428% of the Tri Tech stock and the District Court
affirmed stating that there was substantial conpetent evidence
in the record to support the finding that Respondent owned

57.15428% of the Tri Tech stock and referenced Drakyne v.

Dr akyne, 460 So. 2d 582, 583 (Fla. 5th DCA 1984). (App. 2).
The Fifth District vacated portions of the Final Judgnent
that include the findings of Husband's incone and remanded
with instructions to, anmong other things:
Make findings as to the ampunt of inconme avail able
to Husband for the purposes of support for Wfe, his
child and hinmself w thout considering any
undi stri buted Subchapter S Income to sharehol ders
unl ess it can be denonstrated that Tri Tech has
del ayed distributions of cash for purposes other
t han corporate requirenments. (App. 5-6).
The Fifth District’s opinion directly conflicts with
prior decisions of other district courts in this state. In

Zi pperer v. Zipperer, 567 So.2d 916 (Fla. 1st DCA 1990), the

First District specifically held that pass through incone is
within the definition of incone under Section 61.046. In

Martinez v. Martinez, 761 So.2d 433 (Fla. 3d DCA 2000), the
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Third District held that no error occurs when the retained
income of an S Corporation is included in the calcul ati on of
income for the purpose of calculating child support and

alimony. In Sohacki v. Sohacki, 657 So.2d 41 (Fla. 1st DCA

1995), the First District held that anpbunts from a Subchapter
S Corporation shown but not paid are to be included in a
person’s income when the corporation paid the taxes on that
person’s personal tax return. In MHugh, 702 So.2d 639 (Fla.

3d DCA 1997), the Third District conpared its facts to

Zi pperer, Martinez, and Sohacki and proposed an alternative
way of evaluating this issue in cases where the party is a

m nority sharehol der (not the case in our case). In this case,
the Fifth District went a step further and indicated that
where there is nore than one owner in a Sub S corporation or
partnership that the rules for analysis are totally different
from sole ownership cases and the Court nust make specific
findi ngs on cash available in every case.

I n Zipperer v. Zipperer, 567 So.2d 916 (Fla. 1st DCA

1990), the First District addressed the issue of whether

undi stri buted business profits are incone. The trial court
failed to include dividend and busi ness incone, which was

i ncluded on Husband’ s tax return, as part of Husband s incone.

Husband argued that the court should not include the interest,
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di vi dend, and busi ness income as part of his income because
t he busi ness would have a loss if he had actually received

t hose funds. The First District disagreed by stating that
"Chapter 61 clearly designates ‘incone’ " and found that the
definition in section 61.046 included undistributed business
i ncome. |d.

I n Sohacki v. Sohacki, 657 So.2d 41 (Fla. 1st DCA 1995),

the First District revisited the undistributed profits incone
issue in a child support nodification case where, again, the
trial court did not include undistributed business inconme in
conputing the father’s income. The Court stated:

We reverse and remand for reconsideration of these

i ssues, as the trial court apparently felt bound to

accept Father's undisputed testinony that he

recei ved only approxi mtely $45,000 in salary and

di stributions from his Subchapter S corporation,

al t hough the corporation generated approxi mtely

$100, 000, which Father clainmed and paid taxes on, on

his personal tax return. See Zipperer v. Zipperer,
567 So.2d 916, 917 (Fla. 1st DCA 1990). Id.

In Martinez v. Martinez, 761 So.2d 433 (Fla. 3d DCA

2000), the Third District faced the undistributed profits

income issue in a dissolution proceedi ng. Husband owned a
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construction conpany which he started and devel oped during the
marriage and argued that the trial court erred by inmputing him
the retained income of his S Corporation for purposes of
cal cul ating alinmny and child support. The Appellate Court
rej ected Husband’s argunent stating:
Former husband next contends that the trial court
erroneously inputed to himthe retained i ncome of
hi s construction conpany, an S- corporation, for
al i mony and child support purposes. W disagree and
find that the record supports the award, and anpunt
of, child and spousal support. |d.

In the present case, Respondent argued to the Fifth
District that the court should not follow these cases but
shoul d follow the opinion of the Third DCA in MHugh v.

McHugh, 702 So.2d 639 (Fla. 3d DCA 1997). In MHugh, the Third

District conpared its facts to Zipperer, Martinez, and

Sohacki . W fe sought to have $247,000 in Schedule K-1 incone
of an S corporation attributed to Husband. The trial court did
not include the Schedule K-1 income because this incone was
not received by Husband but was retained by the corporation
for purpose of building the business. The trial court based
its ruling on the fact that Wfe did not present any evidence

t hat Husband had access to the K-1 income, and Husband
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testified that he had no access and no ability to control
di stributions. l1d. (Enphasis added).

A review of these decisions indicates two rules applied
to this inconme issue in Florida: 1) Statutory Definition Rule
whi ch indicates that business income, even if undistributed is
i ncome for support purposes, recognhizing that a party receives
an econonm ¢ benefit whether the profits are distributed or
not, and 2) The McHugh Rul e which says that where the
shar ehol der establishes that the sharehol der has no access to
K-1 undistributed i ncome of a business and that even if the
itemnmeets the definition of income, that itemw Il not be
recogni zed as incone for support purposes.

The McHugh Rul e creates significant inequity because the
hol ding all ows a person to accunul ate savi ngs and not
recogni ze that savings as incone for support purposes.

However, for the instant case, this Court does not need to
address this issue because in MHugh, the District Court
relied on the uncontradicted facts that Husband, as a 10%
owner, had no access to funds retained in the corporation and
could not control distributions. |In the instant case, Husband
was found to be a majority sharehol der of the business.

In the case at bar, the trial court determ ned that

Husband is a majority sharehol der (57.15428%, specifically
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rej ecting Husband’ s argunent that he is only a 40% sharehol der
and delineating specific facts explaining its findings; found
t hat Husband is President, Chairman of the Board of Directors,
and General Manager of Tri Tech; relied on CPA testinony that
docunent ed Husband’ s income as at | east $245,000.00 and if the
guesti onabl e bookkeeping entries were not used then his inconme
woul d have been $67, 000. 00 hi gher or $312, 000.00, as reflected
on his return, and if his proper ownership interest of
57.15428% was used, then his income would have been

$395, 000. 00. (R1570); that it did not find Husband s sworn
financial affidavits or testinmony regarding his incone to be
credible (R1570-1) (TAF 113); that the Court did not find M.
Stanton’s testinony regardi ng Respondent’s incone to be
credible (TAF 113) and that Respondent testified that he is
the person who controls whether distributions take place,
(T512-3) and that he receives the | arger Subchapter S
distribution than his partners in the corporation. (T524).

A sharehol der with majority ownership and control can
mani pul ate i ncome. The MHugh Rul e woul d encourage payors, who
are shareholders in S corporations, to favor their own | ong
termfinancial interests over their children's and fornmer
spouse’s need for support until the obligation period is over.

The sharehol der woul d have incentive to keep nost or all of
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hi s sharehol der income as retained earnings by the
cor porati on.

Under either of the above rules, the trial court should
have been affirmed. The Fifth District did not nention or
di scuss the statutory definitions and did not nention any
analysis of the definitions. The Appellate Court further
ignored the analysis set out in MHugh and ignored the trial
court’s findings of fact and superinposed its own factual
det erm nati ons which was inappropriate. The trial court should
have been affirnmed on these issues.

ARGUMENT 1 |

THE TRI AL COURT DI D NOT ERR WHEN I T ATTRI BUTED K-1 | NCOVE TO
RESPONDENT FOR PURPOSES OF COWVPUTI NG SUPPORT OBLI GATI ONS WHI CH
DETERM NATI ON WAS SUPPORTED I N THE RECORD W TH SUBSTANTI AL
COVMPETENT EVI DENCE

Respondent argued that the trial court erred by
attributing corporate K-1 incone to himfor the purposes of
det erm ni ng support obligations when this finding was not
supported by conpetent evidence and did not conport wth
controlling | egal opinions.

The facts at trial supported the trial court’s
concl usi ons. Respondent is the President, CEO, and Chairman of
t he Board, and he is the person who runs Tri Tech. (T501).

Respondent is the person who handl es the financial operations

of Tri Tech. (T502). Respondent is responsible for all of the
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enpl oyees of Tri Tech. (T508). Respondent, in his capacity as
President, signed the letters related to the audits.
Respondent testified that his gross income, as reflected in
his 2001 tax return, was $245,388. (T495). Respondent’s
ownership share of Tri Tech as reflected on his 1999 K-1 was
57.142857 percent. (T497). Respondent testified that for the
tax year 2000, his ownership interest in Tri Tech was
57.142857 percent. (T497-8). In addition to his salary,
Respondent receives a conmpany vehicle, the conpany pays the
expenses for the vehicle, life insurance, bonuses, and al
pass-t hrough taxes. (T503-9).

Respondent testified that he is the person in the
corporation who controls whether distributions take place.
(T512-3). Respondent testified that there were 700 voting
shares and he controlled 400 of those shares. (T535).
Respondent has the controlling vote for the corporation
(T539), because Respondent owns 400 of the 700 shares of stock
in the corporation. Respondent runs the day-to-day operations,
and he is in conplete control of the conpany. (T540).

The real issue is what is incone for support purposes
under Florida | aw. Section 61.30 defines Goss |Incone as:

(2) I ncone shall be determ ned on a nonthly basis for the

obligor and for the obligee as foll ows:

30



(a) Gross inconme shall include, but is not limted
to, the following itens:

1. Salary or wages.
2. Bonuses, comm ssions, allowances, overtime, tips,
and other simlar paynents.

3. Business inconme from sources such as self-

enpl oynment, partnership, close corporations, and

i ndependent contracts. "Business incone" neans (ross
recei pts mnus ordinary and necessary expenses
required to produce incone.

4. Disability benefits.

5. Al workers' conpensation benefits and

settl enments.

6. Unenpl oynment conpensati on.

7. Pension, retirenment, or annuity paynents.

8. Social security benefits.

9. Spousal support received froma previous marriage
or court ordered in the marriage before the court.
10. Interest and divi dends.

11. Rental inconme, which is gross receipts m nus
ordi nary and necessary expenses required to produce

t he i ncone.

12. Inconme fromroyalties, trusts, or estates.
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13. Rei mbursed expenses or in kind paynents to the

extent that they reduce |iving expenses.

14. Gains derived fromdealings in property, unless

the gain is nonrecurring.

(b) I'ncome on a nonthly basis shall be inputed to an
unenpl oyed or underenpl oyed parent when such enpl oynent
or underenmploynent is found to be voluntary on that
parent's part, absent physical or nental incapacity or
ot her circunstances over which the parent has no control.
In the event of such voluntary unenpl oyment or
under enpl oynent, the enploynent potential and probable
earnings | evel of the parent shall be determ ned based
upon his or her recent work history, occupational
qualifications, and prevailing earnings level in the
communi ty; however, the court may refuse to inpute incone
to a primary residential parent if the court finds it
necessary for the parent to stay honme with the child.

(c) Public assistance as defined in s. 409. 2554
shal | be excluded fromgross inconme. 1d.

Section 61.046(7) defines incone as:

(7) "Income" nmeans any form of paynent to an individual,
regardl ess of source, including, but not limted to:
wages, salary, comm ssions and bonuses, conpensation as

an i ndependent contractor, worker's conpensati on,
disability benefits, annuity and retirenment benefits,
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pensi ons, dividends, interest, royalties, trusts, and any
ot her paynments, made by any person, private entity,
federal or state governnment, or any unit of | ocal
governnment. United States Departnment of Veterans Affairs
disability benefits and unenpl oynent conpensati on, as
defined in chapter 443, are excluded fromthis definition
of incone except for purposes of establishing an anpunt
of support. 1d.

The Appellate Courts have interpreted this | anguage under
circumstances simlar to our case.

I n Zipperer v. Zipperer, 567 So.2d 916 (Fla. 1st DCA

1990), the First District faced the issue of whether
undi stri buted business profits were incone in reversing a
deni al of nodification of alinony, where the trial court
failed to include in Husband's incone the dividend and
busi ness inconme showing on his tax return. The Appellate Court
st at ed:
The husband mmi ntai ns on appeal that interest,
di vi dend and busi ness income should not be
attributed to himbecause he only reports it for tax
pur poses and, were he to receive it, he would
actually suffer a loss. |d.
The Court disagreed, considered the definition of income
and stated that "Chapter 61 clearly designates "incone" and
found that the definition in section 61.046 included

undi stri buted busi ness i ncone.

I n Sohacki v. Sohacki, 657 So.2d 41 (Fla. 1st DCA 1995),

the First District revisited the issue in a child support

33



nodi fi cation case where, again, a trial court did not include
undi stri buted business inconme in conmputing the Father’'s
i nconme. The Court st ated:

We reverse and remand for reconsideration of these
i ssues, as the trial court apparently felt bound to
accept Father's undisputed testinony that he
received only approximtely $45,000 in salary and
di stributions from his Subchapter S corporation,

al t hough the corporation generated approxi mtely
$100, 000, which Father claimed and paid taxes on on
his personal tax return. See Zipperer v. Zipperer,
567 So.2d 916, 917 (Fla. 1st DCA 1990) (determ ning
in alinony nodification proceeding that interest,

di vi dend, and busi ness income was properly
attributed to husband as "inconme" under chapter 61,
despite his claimthat the income was only reported
for tax purposes and not actually received), rev.
deni ed, 581 So.2d 1312 (Fla. 1991). 1d.

In Martinez v. Martinez, 761 So.2d 433 (Fla. 3d DCA

2000), the Third District faced the issue in a dissolution
proceedi ng. Fornmer husband was the owner of a construction
conpany, which he started and devel oped during the nmarri age.
Former Husband argued that the trial court erred in inmputing
to himthe retained income of his S-Corporation for purposes
of calculating alinony and child support. The Court rejected
this argunent stating:
Former husband next contends that the trial court
erroneously inputed to himthe retained i ncome of
hi s construction conpany, an S- corporation, for
al i mony and child support purposes. W disagree and
find that the record supports the award, and anpunt
of, child and spousal support. See 861.046(4), Fla.
Stat. (1997); 861.08(2)(g), Fla. Stat. (1997);
861.30(2)(a), Fla. Stat. (1997); Sohacki v. Sohacki,
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657 So. 2d 41 (Fla. 1st DCA 1995); Zipperer v.
Zi pperer, 567 So. 2d 916 (Fla. 1st DCA 1990). I1d.

In the instant case, Respondent is President, CEO and
maj ority sharehol der of the corporation. By his own testinony,
he has conplete control of what noney is and is not paid out.
The evidence further showed that additional nonies needed
during the years of litigation were paid, as needed, for
Husband.

The trial court made the follow ng findings of fact as to
Respondent’ s i ncone:

M. Stahl al so docunented the Husband’s incone. In
2001 the Husband' s inconme was reflected at

$245, 000. 00. However, if the questionable
bookkeepi ng entries were not used then his incone
woul d have been $67, 000 hi gher or $312, 000.00 as
reflected on his return and if his proper ownership
interest was used of 57.15428% then his incone woul d
have been $395,000.00. . . The Court did not find
t he Husband’ s sworn financial affidavits or
testimony regarding his income to be credible. As
recent as August 26, 2002, the Husband has stated
his net incone for the year 2001, and his present
income to be $88,401.00. After giving testinony
regardi ng the $116, 000. 00 annual salary of a
subordi nate, M. Zold was questioned by the Court.
When asked why a subordinate woul d make nore noney
than he did, the Husband indicated that he earned
$160, 000. 00 annual ly. The Court does not find the
Husband' s testinony regarding his incone to be
credible. . . In addition to the inconme reflected
t hereon, the Husband receives an autonobile and al
rel ated expenses paid by the business, health

i nsurance, life insurance and ot her perquisites.
(R1570-1, 1573).

This case clearly shows business incone. There is a cl ose
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corporati on owned by two sharehol ders and operated by Husband.
The income in this situation is determ ned by gross receipts
m nus ordi nary and necessary expenses required to produce
i ncome. The business tax returns received in evidence show
that the calculations of profit on the business tax returns
follows this same definition. If anything, the tax return
i ncludes sone things, |ike depreciation, that should be not
recogni zed as ordi nary and necessary expenses. The tax return
provi des a conservative nunber for the inconme figure used by
the court.

There was evi dence shown that the cash on hand in the
busi ness during the last two years had grown from $92, 853. 00
at year end 1999 to $196,881.00 at year end 2000 to
$372,908. 00 at year end 2001. (R1570). The trial court was
reasonable to determ ne that the corporation was hoarding
noney to avoid support in this case. There was further
evidence that the two sharehol ders were attenpting to
mani pul ate the stock ownership to nake it |l ook |ike Husband
was not in control. The Court specifically stated:

Husband tries to suggest sone hidden interest in
this business which dilutes his ownership interest
to 40% But such interest is not docunented in any
way, would be illegal, if true, and is inconsistent
with the corporation’s failure to file a Certificate
Pertaining to Foreign Interests (DD Form 4415).
Corporations that are engaged to perform defense
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contracts are required to reflect issued and blind
hol di ngs of third party foreign nationals,

particul arly those who are citizens of hostile
nati ons. Husband insists that a Syrian national,
Hyan Atassi, is a 30% shareholder in Tri Tech,

al t hough there are no docunents that evidence the
exercise of that option. The audited financi al
statenments of the corporation, verified by Husband
as President of the corporation, reflect no
sharehol der interest by Hyan Atassi. (R1567).

The trial court finds Husband s assertions are

wi t hout merit because the evidence fails to
establish the 30% ownership of M. Atassi. Further
Husband is coming into the trial court with unclean
hands, as he argues that a citizen of a hostile
nation is an owner of a corporation that deals in
U.S. governnent defense contracts. The establishnent
of M. Atassi’s interest would reduce Husband' s
ownership interest for purposes of equitable

di stribution, but would al so jeopardi ze the
corporation’s contract with the Departnment of
Defense or its contractors, if the legally required
di scl osures were made. (R1568).

Based upon the evidence presented at trial, the trial
court properly considered the inconme received by Respondent.

There was substantial conpetent evidence of Respondent’s
i ncome through the introduction of income tax returns and the
testimony of the CPA, Briggs Stahl, and the other evidence
received for the trial court to reach its conclusion. Wen
there is substantial conpetent evidence to support the ruling
of the trial court, the appellate court should uphold the

trial court’s judgnment. Cerra v. Cerra, 820 So.2d 398 (Fla. 5"

DCA 2002); Morse v. Mirse, 796 So.2d 1200 (Fla. 3d DCA 2001).
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ARGUNVENT I ||

THE APPELLATE COURT ERRED IN I TS OPI Nl ON BY ADDI NG ADDI Tl ONAL
CRI TERIA TO THE DEFI NI TI ON OF | NCOVE UNDER SECTI ONS 61. 30,
FLA. STAT. AND 61. 046, FLA. STAT. AND PLACI NG THE BURDEN OF
PROOF ON PETI TI ONER

The Fifth District erred in its opinion by adding
additional criteria to the definition of income under sections
61.30, Fla. Stat. and 61.046, Fla. Stat.

The Appellate Court remanded this matter to the trial
court with instructions that the trial court nmake findings as
to the anmount of inconme available to Husband for Wfe's
support, their child, and hinmself w thout considering any
undi stri buted Subchapter S income to sharehol ders unless it
can be denonstrated that Tri Tech del ayed distributions of
cash for purposes other than corporate requirenents.

As noted in Argunent Il, the Appellate Court did not
address or nention the statutory definitions or existent case
law on this issue in its opinion

The construction that the Fifth District placed on the
termincone in this case added additional requirenents
cont ai ned nowhere in the statutes, “that the funds be shown to

be available to the Payor.” No authority is cited for this
proposi tion.

The tax return received in evidence uses a virtually
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identical definition for business income as used in section
61. 30, the gross receipts mnus ordinary and necessary
expenses required to produce income. This piece of evidence,

al one, provides a prim facie basis of conpetent evidence for
the court to rely upon. At a mnimum should the court
continue to require an availability requirement in addition to
the statutory definition, then this should be viewed as an
affirmati ve defense where the party in control of the entity
has the burden to show that the income is not avail able rather
than to inpose this burden on the party who has no access to

t he evi dence.

The Appellate Court, in rendering its ruling, has
conpletely by-passed this definition issue for business income
and has provided no statenent of authority for its position.

Additionally, in its remand instructions, the Fifth
District does not address who has the burden of proof as to
this fact. As addressed in Argunent Il, the trial court
al ready determ ned that the tax returns reflected gross
recei pts mnus ordinary and necessary busi ness expenses needed
to generate inconme and the trial did not believe testinony
from Husband or his partner and nor did Husband and M.
Stanton convince the trial court that this evidence adequately

reflected i ncome as defi ned under the statutes.
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The Appellate Court blatantly ignores the fact that al
evidence related to such matter is solely within the
possessi on of Husband and his conpatriots if the Court, on
remand, mandates that Wfe has this additional burden. Husband
testified at trial that he controlled the distributions and
paynments fromthe corporation.

If the Court’s remand instructions require Wfe bear this
burden, the non-owning party in all Subchapter S cases are
forced to hire accountants to performthe equival ent of an
audit on the corporate accounts and the owning party is
encouraged to store cash wi thout accountability. The party
with | esser assets and no access to resources woul d have a
maj or financial burden.

W fe has made the argunent, based upon the avail able
evi dence, that “the gross receipts m nus ordinary and
necessary expenses required to produce incone” provides a
showi ng of significant income. The uncontradicted evidence
showed that the corporation increased its cash hol di ngs during
the last two years, before the dissolution, by approxi mtely
$300, 000. 00. The trial court found Husband’s and M. Stanton’s
expl anati ons not credible and not believable. Under this
ci rcunst ance, Husband has not nmet his burden of proof, even if

this requirement is appropriate.
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I f the Appellate Court determ nes that adding this
additional requirement to the statutory definitions is
appropriate, then the Appellate Court should also set forth a
procedure that once the non-owning party shows that “the gross
recei pts mnus ordinary and necessary expenses required to
produce inconme” is proven to exist, that the controlling party
woul d have an affirmative burden to show | ack of availability.

That is exactly what happened in this case. The Court did
not find that Husband had met such burden and the trial
court’s position should be affirnmed.

ARGUMENT |V

THE APPELLATE COURT ERRED IN I TS OPI NI ON BY SUPERCEDI NG | TS
VI EW OF THE FACTS FOR THE TRI AL COURT’ S WHEN THERE WAS
SUBSTANTI AL COVPETENT EVI DENCE | N THE RECORD TO SUPPORT THE

TRI AL COURT’S FI NDI NGS AS TO HUSBAND'S | NCOME.
Initially, the Appellate Court affirmed the trial court’s

ruling related to Husband’'s percentage of ownership finding
that there was substantial conpetent evidence in the record to
support the trial court’s finding that Husband owned 57.15428%

of the corporate stock citing Drakyne v. Drakyne, 480 So.2d

582, 583 (Fla. 5'" DCA 1984).

The Appellate Court, however, ignored the second point

set forth in Drakyne v. Drakyne, 480 So.2d 582, 583 (Fla. 5th

DCA 1984), which was:
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It is not the function of the appellate court to
substitute its judgnent for that of the trial court
t hrough re-eval uation of the evidence. Rather the
test is whether the judgnment of the trial court is
supported by conpetent substantial evidence. Kuvin
V. Kuvin, 442 So.2d 203 (Fla. 1983). (enphasis
added) .

The trial court’s purpose is to weigh the individual

W tnesses’credibility, and in the present case, the trial

court did not find Husband or his witnesses to be credible on

the issue of the ownership of Tri Tech or Husband’'s i ncone.

The trial court, as finder of fact, is to resolve conflicts in
t he evidence and weigh the credibility of wtnesses, and great
deference is to be afforded to the finder of fact because it

has first hand opportunity to see and hear the w tnesses

testify. A.D._v. Dept. of Children and Famlies, 837 So.2d
1078 (Fla. 5'" DCA 2003). An appellate court is not permtted
to reweigh the credibility of a witness and evidence. Cole V.
Cole, 723 So.2d 925 (Fla. 3d DCA 1999). Such ruling is in
direct conflict with the above precedent recogni zed by this

Court.

In its ruling, the Appellate Court specifically attenpts
to rely on the testinony of Tri Tech’s ot her sharehol der

stating:

"Tri Tech’s other shareholder is an attorney and the
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tenor of his testinony at trial does not indicate
that John is free to treat the corporate cash as his
pi ggy bank, nor to accunul ate cash rather than
distribute it, especially when the federal incone
tax on it had been previously paid." (App. 4).

I n doing so, the Court has specifically ignored the trial

court’s determ nation of credibility of this w tness.
The trial court made specific findings on credibility:

"The Court did not find the Husband’s sworn financi al
affidavits or testinony regarding his income to be
credible. As recent as August 26, 2002, the Husband
stated his net incone for the year 2001, and his present
income to be $88,401.00. After giving testinony regarding
the $117, 000. 00 annual salary of a subordinate, the Court
guestioned M. Zold. \When asked why a subordi nate woul d
make nore noney than he did, the Husband i ndicated that
he earned $160, 000. 00 annual ly. The Court does not find

t he Husband’'s testinmony regarding his income to be

credi ble. (R1570-1571).

The trial court made the follow ng rel evant findings at

the Attorney’'s Fees Hearing:

A. This was a conplex case because of the illusory
val ue of Appellant’s income and his percentage
ownership of the corporation. (TAF 111)

B. That at trial, when inquiry was made about a
subordi nate earning $117, 000 annually when Appel | ant
earned between $80, 000 and $88, 000, his testinony
was not credible. (TAF 112- 113).

C. That the trial court did not find M. Stanton’s

testi nmony regarding Appellant’s income to be
credible. (TAF 113).

The trial court rejected the testinmony of A . J. Stanton
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and Husband regardi ng the anount of Husband’s i ncome and what

was avail able to Husband.

The Appellate Court has specifically overruled and relied
upon the testinmony of M. Stanton in reaching its concl usion
even though the trial court specifically rejected that sane
testinmony. This violates the law of this Court and every

district.

The Appellate Court erred in ignoring the trial court’s
findings, evaluation of the evidence, and determ nation of
credibility.

ARGUMENT _V

THE TRI AL COURT'S COMVBI NED ORDERS REQUI RI NG HUSBAND TO

CONTRI BUTE TO W FE'S ATTORNEY'S FEES AND COSTS IS NOT AN ABUSE
OF DI SCRETI ON AND IS BASED ON FI NDI NGS WHI CH ARE SUPPORTED BY
COVPETENT SUBSTANTI AL EVI DENCE

In the Final Judgment of Dissolution of Marriage, the
trial court made findings of fact about Respondent’s incone

whi ch we have cited in the prior argunents:

At the hearing on Attorney’s Fees, the trial court nmade

the follow ng findings of fact:

This was a conpl ex case because of the illusory val ue of
Respondent’s i ncome and his percentage ownership of the
corporation. . . That Respondent had not conplied with

any portion of the equitable distribution that the Court
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ordered under the illusory reason that he cannot obtain
any noney and cannot finance his shares. . . That there
has been no real effort by Respondent to obtain noney or
finance his shares to conply with the equitable
distribution award. . . That at trial, when inquiry was
made about a subordi nate earning $117, 000 annual |y when
Respondent earned between $80, 000 and $88, 000, his
testimony was not credible. . . That the trial court did
not find Respondent’s testinony regarding his incone to be
credible. . . That the trial court did not find M.

St anton’s testinony regardi ng Respondent’s incone to be
credible. . . That Respondent has the ability to pay

t hese ampunts. . . That Petitioner has the need because
she has not received the paynments pursuant the Final
Judgnent. . . That Respondent shall nake the paynents

t hrough a paynment plan of $1, 000 per nmonth with interest
at the legal rate set by the Conptroller and Legislature.
(TAF 111-4).

Awar ds of attorneys fees in dissolution of nmarriage

actions are governed by Section 61.16, which states:

(1) The court may fromtime to time, after considering

t he financial resources of both parties, order a party to
pay a reasonable anmount for attorney's fees, suit noney,
and the cost to the other party of maintaining or

def endi ng any proceedi ng under this chapter, including
enforcenent and nodification proceedi ngs and appeal s.

In all cases, the court may order that the anount be paid
directly to the attorney, who may enforce the order in
that attorney's nanme. In detern ning whether to nmake
attorney's fees and costs awards at the appellate |evel,
the court shall primarily consider the relative financial
resources of the parties, unless an appellate party's
cause is deenmed to be frivol ous.

§61.16(1), Fla. Stat. (2002).

Respondent argued that he was being ordered to make
paynments of $8,317.70 per nonth to Petitioner, but fails to
mention that the lump sum nonthly paynments in the anount of
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$1,797.66 have never been paid. Respondent’s only paynents are
the alinmony and child support, which total $5,520.04 per

nmonth. The trial court nade findings at the tinme of trial and
the hearing on attorney’s fees regardi ng Respondent’s incone

t hat were supported by substantial conpetent evidence.

Based upon the trial court’s findings, after considering
the alinmony award of $5,000.00 per nonth, Respondent has a net
nont hly income of $10,301.21, with an excess of $4,451.17
after considering the expenses on his financial affidavit.
(R1580). Respondent, through his Supplenental Brief, states
that his income increased from 2001 to 2002 from $245,388 to
$246, 653, providing hima greater surplus. (Supp Brief of
Respondent at 16-7). Even in the best |light to Respondent, his
income still exceeds $205, 000.00 per year with Petitioner at
$60, 000 per year. Wth tax savings from alinony paynents, the

net cost of this paynment is |ess than $39, 000 per year.

Respondent cited Msdraji v. Msdraji, 702 So.2d 1292

(Fla. 3d DCA 1997) to argue that the current inconme nust be
consi dered. However, Msdraji dealt with an unequal

di stribution of assets, awarding Wfe the marital honme in that
case. ld. In the present case, the distribution of assets was
equal , after considering the equalization paynent that the

trial court ordered. Otherwise, Wfe has no assets. Respondent
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has violated the trial court’s order and not paid Petitioner

any of her distribution.

Respondent cited Ariko v. Ariko, 475 So.2d 1352 (Fla. 5"

DCA 1985). This case is distinguishable because, in Ariko, the
Court held that Wfe had "substantially the same ability to
pay her attorney as did the Husband” and reversed an award of
attorneys fees. 1d. In the present case, Respondent has a
significant surplus at the end of each nonth based upon his
income, while Petitioner has a significant deficit at the end
of each nonth because her only source of income is the support
paynments received from Respondent. Respondent has not made the
paynents to Petitioner that would equalize the distribution of
assets, and Petitioner does not have |liquid assets from which
to pay her attorney’s fees and costs. Respondent’s reliance on

Naugl e v. Naugle, 632 So.2d 1146 (Fla. 5'" DCA 1994) is also

i nappl i cabl e because in that case, the parties’incones were
equal i zed. In the present case, Petitioner’s gross incone is
$60, 000. 00 and Respondent’s gross inconme is over $200, 000. 00.

The parties’incones are not equalized as in Naugle.

In the present case, the trial court properly awarded
attorney’s fees and costs to Petitioner because the trial

court | ooked at the parties'relative positions and disparity
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in incomes when considering Petitioner’s only source of inconme

i's Respondent’s support paynents.

The trial court made specific findings that Respondent
had the present ability to pay attorney’s fees and costs,
Petitioner had the need for attorneys fees "especially in
light of the fact that the funds that this Court thought Ms.
Palicte woul d be getting she has not received', and set forth
a paynent plan that took into consideration the current inconme
of Respondent and his financial position. (TAF 113). (Enphasis
added). The trial court found that the full anpunt of fees
incurred by Petitioner were reasonabl e, but ordered Respondent
to pay $65,000 for the fees and $25,000 for the costs. (TAF
113-4). An award of attorneys fees and costs is based on the
parties’ current financial position and should be upheld when
there is substantial conpetent evidence to support the award.

Newnum v. Weber, 715 So.2d 306 (Fla. 5'" DCA 1998). The

uncontradi cted evidence was that Respondent’s income was in

excess of $200, 000 per year, and Petitioner’s only source of
income was fromthe support that she received as a part of the
Fi nal Judgnent. The parties have a substantial disparity in

their incomes which justifies the award of fees. Mighen v.

Mei ghen, 813 So.2d 173 (Fla. 2d DCA 2002) (Matter remanded for
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trial court to award to Wfe nore than the 50% t hat was

awarded by the trial court).

The Court nust also | ook at the parties’ ability to pay
for their attorneys. In the present case, the total anount of
fees incurred by Petitioner was $117,477.64, and Petitioner
pai d her attorney $14,635.20, |eaving a bal ance due of
$102,842.44. (TAF 31-2). The instant case is a classic case
for fees to be awarded to the inpecuni ous spouse because
Petitioner is not able to pay a majority of her attorneys

fees. Kelberman v. Kel berman, 710 So.2d 709 (Fla. 5'" DCA

1998) .

Petitioner would have to invade her assets if required to
pay her own attorneys fees, due to the disparity of her
income, as well as the nonthly deficit that Petitioner incurs
fromthe support that she receives, despite the fact that
Respondent woul d have a surplus based on his incone even if he

made all the paynents ordered by the trial court. Margulies v.

Margul i es, 645 So.2d 54 (Fla. 4'M DCA 1994); Flenm ng v.

Fl emmi ng, 742 So.2d 843 (Fla. 1st DCA 1999). The Fifth
District, again, inposed its fact finding over the trial

court. The attorneys fees orders shoul d be reinstated.
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CONCLUSI ON

Petitioner requests that this Court affirmthe Final
Judgnent of Dissolution of Marriage entered by the trial
court. Petitioner requests that this Court affirmthe Final
Judgnent on Attorneys Fees on Dissolution of Marriage and
Fi nal Judgnment on Attorneys Fees on Interlocutory Appeal after
Remand from Appellate Court entered by the trial court. I n
the event that this Court affirns the Fifth District’s opinion
on remand, then the Petitioner requests that this Court
specify the procedure for the remand and the party which has

t he burden of proof on this issue.
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