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i
| NTRODUCTI ON

The Petitioner, SHERRY PALI CTE ZOLD, was the Appellee in
the District Court of Appeal, Fifth District, and was the
Petitioner at the trial level with respect to a “Petition For
Di ssolution OF Marriage.” The Respondent is JOHN F. ZOLD, and
was the Appellant in the District Court of Appeal. The
Petitioner shall be referred to herein as “Petitioner” or
“Wfe.” The Respondent shall be referred to as “Respondent” or
“Husband.” References to the Appendi x shall be indicated by
t he abbreviation “App.” AlIl enphasis herein is supplied
unl ess ot herw se not ed.

STATEMENT OF FACTS

The facts upon which Wfe believes the Fifth District has
announced a rule of |law which conflicts with a rule previously
announced by another court are set forth in its opinion
rendered herein. The following material facts are stated:

Husband, who was sixty-five years of age, and Wfe,
who was fifty at the tinme of the trial, have one fifteen year
old child. (App. 1). Husband is the chief executive officer of

Tri Tech and Wfe was a full-tine housewife with one year of



coll ege. (App. 1-2).She was enployed as a secretary making
$20, 000 per year prior to the marriage. (App. 2).

On November 27, 2002, the trial court ordered Husband to
pay Wfe: $172,088.50 within sixty days; $1, 797.66 nonthly
until $200, 000, plus interest @7% was paid; $5,000.00 nonthly
as permanent alinmony; $520.94 nonthly as child support;

Prem uns on a $500,000 |ife insurance policy, the amunt of

whi ch is unknown; Health and dental insurance; One-half of the
child's clothing, schooling, entertainment, and other and

uni nsured nedi cal expenses. (App. 2).The total for the above
sumis nmore than $189, 406. 20.

The only marital asset distributed to Husband, and the
only source of incone to satisfy the obligations inposed on
himby the trial court, was his interest in Tri Tech, the
capital stock of which is owned by Husband and one ot her
st ockhol der. (App. 2).

The source of all Husband's incone is fromTri Tech.

(App. 3). Tri Tech and its two sharehol ders have el ected to be
taxed under Subchapter S of the Internal Revenue Code, which
nmeans that all corporate incone is "passed through” to the
sharehol ders in accordance with their percentage ownership of
the stock of the corporation. (App. 3). "Pass through" incone

woul d be reported on thesharehol ders' individual federa



income tax returns. (App. 3). Although all of the corporate

i ncome nust be reported and taxed, the individuals do not
necessarily receive distributions of cash equal in anount to
the inconme subject to taxation. (App. 3). Only that anount of
cash is distributed in excess of what nust be retained for
cor porate purposes. (App. 3).

Tri Tech's other shareholder is an attorney and the tenor
of his testinmony at trial does not indicate that Husband is
free to treat the corporate cash as his piggy bank, nor to
accunul ate cash rather than distribute it, especially when the
federal income tax on it had been previously paid. (App. 4).

SUMVARY OF THE ARGUNMENT

THE DECI SI ON OF THE DI STRI CT COURT OF APPEAL HEREI N DI RECTLY
AND EXPRESSLY CONFLI CTS W TH THE DECI SI ONS OF OTHER DI STRI CT
COURTS OF APPEAL I N SEVERAL CASES I N DETERM NI NG WHETHER
UNDI STRI BUTED BUSI NESS | NCOVE SHOULD BE | NCLUDED | N A PARTY’' S
| NCOME FOR CHI LD SUPPORT, ALI MONY AND ATTORNEYS FEES CASES
UNDER CHAPTER 61, F.S..

The Fifth District’s opinion in this case directly
conflicts with rulings of other District Courts on the issue
of whet her business incone is inconme for alinmony and child

support cases. The Appellate Court’s opinion in the instant

case directly conflicts with Zipperer v. Zipperer, 567 So.2d

916 (Fla. 1st DCA 1990), because the First District

specifically held that pass through incone is within the



definition of inconme under Section 61.046, Martinez v.

Martinez, 761 So.2d 433 (Fla. 3d DCA 2000), where the Third
District held that no error occurs when the retained i ncone of
an S-Corporation for the purpose of calculating child support
and alinony is included in the calcul ation of income and

Sohacki v. Sohacki, 657 So.2d 41 (Fla. 1st DCA 1995), where the

First District held that a person’s incone includes anpunts
froma Subchapter S Corporation shown but not paid out. The

i nstant decision further conflicts with McHugh v. MHugh, 702

So.2d 639 (Fla. 4th DCA 1997) because the facts of this case do
not fall within the narrow exception that could be argued from
McHugh.

ARGUMENT

THE DECI SI ON OF THE DI STRI CT COURT OF APPEAL HEREI N
DI RECTLY AND EXPRESSLY CONFLI CTS W TH THE DECI SI ONS OF OTHER
DI STRI CT COURTS OF APPEAL I N SEVERAL CASES | N DETERM NI NG
VWHETHER UNDI STRI BUTED BUSI NESS | NCOVE SHOULD BE | NCLUDED I N A
PARTY' S | NCOVE FOR CHI LD SUPPORT, ALI MONY AND ATTORNEYS FEES
CASES UNDER CHAPTER 61, F.S.

The question presented to the trial court and Appellate
Court asked what is the Husband s incone for the purposes of
awards of child support, alinmny and attorneys fees.

Husband is President, Chairman of the Board of Directors,

General Manager of Tri Tech Electronics, Inc., and majority

shar ehol der .



The Fifth District vacated the portions of the Final
Judgnent that include the findings of Husband's inconme and
remanded with instructions to, anmong other things:

Make findings as to the amount of incone avail able
to Husband for the purposes of support for Wfe, his
child and hinself w thout considering any

undi stri buted Subchapter S Inconme to sharehol ders
unless it can be denmonstrated that Tri Tech has

del ayed distributions of cash for purposes other

t han corporate requirenents. (App. 5-6).

This opinion directly conflicts with prior decisions of

other district courts in this state. In Zipperer v. Zipperer,

567 So.2d 916 (Fla. 1st DCA 1990), the First District
specifically held that pass through incone is within the

definition of incone under Section 61.046. In Martinez V.

Martinez, 761 So.2d 433 (Fla. 3d DCA 2000), the Third District
held that no error occurs when the retained incone of an S
Corporation is included in the calculation of incone for the
pur pose of calculating child support and alinony. |In Sohack

v. Sohacki, 657 So.2d 41 (Fla. 1st DCA 1995), the First

District held that anounts from a Subchapter S Corporation
shown but not paid are to be included in a person’s incone
when the corporation paid the taxes on that person’s personal

tax return.



In Zipperer v. Zipperer, 567 So.2d 916 (Fla. 1st DCA
1990), the First District addressed the issue of whether
undi stri buted business profits are incone. The trial court
failed to include dividend and business incone, which was
i ncluded on husband’ s tax return, as part of husband s incone.
Husband argued that the court should not include the interest,
di vi dend, and busi ness inconme as part of his income because he
woul d have a loss if he had actually received that noney.

The First District disagreed by stating that “Chapter 61
clearly designates ‘incone’” and found that the definition in

section 61.046 included undi stri buted busi ness incone. |d.

| n Sohacki v. Sohacki, 657 So.2d 41 (Fla. 1st DCA 1995),

the First District revisited the income issue in a child
support nodification case where, again, the trial court did
not include undistributed business incone in conmputing the
father’s incone. The Court stated:

We reverse and remand for reconsideration
of these issues, as the trial court
apparently felt bound to accept Father's
undi sputed testinmony that he received only
approxi mately $45,000 in salary and

di stributions from his Subchapter S
corporation, although the corporation
gener ated approxi mately $100, 000, which
Fat her cl ainmed and paid taxes on, on his
personal tax return. See Zipperer V.




Zi pperer, 567 So.2d 916, 917 (Fla. 1lst DCA
1990). |d.

In Martinez v. Martinez, 761 So.2d 433 (Fla. 3d DCA

2000), the Third District faced the incone issue in a

di ssol uti on proceedi ng. Husband owned a construction conmpany
whi ch he started and devel oped during the marri age and argued
that the trial court erred by inputing himthe retained inconme
of his S Corporation for purposes of calculating alinony and

child support. The Court rejected husband’ s argunment stating:

Former husband next contends that the trial
court erroneously inputed to himthe
retained inconme of his construction
conpany, an S- corporation, for alinony and
child support purposes. We di sagree and
find that the record supports the award,
and amount of, child and spousal support.

| d.

In the present case, Respondent argued bel ow that the
court should not follow these cases but should followthe

opi ni on of the Fourth DCA in MHugh v. MHugh, 702 So.2d 639

(Fla. 3d DCA 1997).
In MHugh, the Fourth District conpared its facts to

Zi pperer, Martinez, and Sohacki. In MHugh, wfe sought to

have $247,000 in Schedule K-1 incone of the corporation

attributed to the husband. The trial court did not include



the Schedule K-1 incone because this incone was not received
by husband but was retained by the corporation for purpose of
bui | ding the business. The trial court based its ruling on the
fact that the wife did not present any evidence that the
husband had access to the K-1 income, and the husband
testified that he had no access and no ability to control
distributions. 1d. (Enphasis added).

Even if the Court determ nes that MHugh is a proper
statement of law, the facts of this case are the reverse of
McHugh and the decision reached by the Fifth District far
extends the rule McHugh and is in conflict even with that
case.

The McHugh distinction is not appropriate because that
case allows a person to accunul ate savings and not recogni ze
this incone for support purposes. However, for this case the
above issue does not need to be addressed because this case
did not fall within the narrow exception that could be argued

from McHugh, supra.

The District Court relied on the uncontradi cted fact that
husband as a 10% owner had no access to funds retained in the

corporation. No such requirenment is included in either of the



st at ut es.

The construction that the Fifth District placed on the
termincone in this case added additional requirenments not
contained in the statutes and is in specific conflict with the
above noted decisions of other districts that the funds be
avai l able to the payor. One of the additional problens that
the case at hand creates is that the District Court did not
address who has the burden of proof as to the availability of
t he funds.

The Fifth District ignores the evidence related to this
matter that is solely within the possessi on of Husband and his
conpatriots if the Court is suggesting that Wfe has this
burden. Husband testified at trial that he controlled the
di stributions and paynents fromthe corporation.

The Court’s ruling, if the Wfe has the burden, wll
require the non-owning party in all Subchapter S cases to hire
an accountant and performthe equivalent of an audit on the
corporate accounts and encourage the owner to store up cash
wi t hout accountability. The party with | esser assets and no
access to resources would have a mmjor financial burden and

not on the party with the funds and control.



The trial evidence established the gross receipts m nus
ordi nary and necessary expenses required to produce incone
provi des a showi ng of significant income. The uncontradicted
evi dence showed that the corporation increased its cash
hol di ngs during the last two years before the dissolution by
$300, 000. 00. This is not a case, |ike MHugh, where “the wife
did not present any evidence that the Husband had access...

and no ability to control distributions.” MHugh, supra.

This ruling is a significant opinion because it effects
t housands of cases involving small business owners with
di ssolution, child support, and nodification cases with three
different rules in different jurisdictions.

It is clear that the decision of the Fifth District Court
of Appeals in this case directly and expressly conflicts with
t he decisions of other district courts of appeal in determ ning
a party’s inconme for child support, alinony and attorneys fees
cases.

CONCLUSI ON

Based upon the foregoing argunment and authority, Wfe
respectfully submts that this Court should exercise its

di scretionary jurisdiction to review the instant case.
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